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exception for such acts. According to Schabas's analysis of the case law, he 

concludes that 'acts of armed conflict committed without specific intent 

required by Art. II are not sufficient to constitute genocide per the 

Convention' . 222 That is, de facto, IHL appears to permit the killing or the 

destroying of all or part of the enemy group.223 This is clearly not because 

'genocide' is permissible in war but because tire wording of the Rome 

Statute arguably is problematic for not explicitly distinguishing permitted 

wartime acts. The question is whether this issue is likely to be problematic 

in formulating an equivalent shari'a crime? The answer appears to be 'no' 

for the precedent established in international law.

Mental Element
Intention is a central and inseparable element of a cause of action under the 

shari'a 224 It is re-iterated however, that it is self evident that a guilty mens 

rea in a shari'a formulation of a crime can only apply to physical elements 

that are unlawful or prohibited under the shari'a.

The next question is then whether the Statute of Rome's formulation 
of dolus specialis is compatible with intention to commit what prima facie 

appears to be a prohibited act under the shari'a? This step may not appear 

to be necessary, as having established intention as a mandatory aspect or 

element of a crime,223 the only question then becomes how the intention 

provision is worded so that what is prohibited in times of peace is 

distinguished from what is prohibited in war. The framers of the shari'a 

formulations of genocide must ensure that the wording of the element 

captures the context in the two relevant situations to legitimate fighting the 

enemy army 'all together' in a maimer that does not satisfy the physical or 

mental elements of genocide. Explicitly distinguishing226 between the

221 Genocide Convention.
222 William A Schabas, Genocide in International Law: The Crime of Crimes (2nd ed, 2009), 

262.
223 Art. II Genocide Convention.
22-1 Muhammad Al-Mughirah al-Bukhari, The Translations of the Meaning ofSahih al-Bukhari 

vol 7 (1976), 5.
223 For safety however the issue is considered at Dolus Specialis, 727.
226 See n 222, 723 where Schabas concludes that armed activity is outside the scope of the 

Genocide Convention. It is noted, however, that neither the case law on which this 
statement is based, nor the writings of the publicists, constitute binding sources of law 
on the international plane: Art. 38(l)(d) Statute of The International Court of justice,
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situations of war and peace is necessary under the shari'a and is implicitly 

but not explicitly recognised in ICL/IHL .227

The special nature of the crime of genocide and particularly the 

requisite intention element of the crime are widely recognised and accepted 

as demonstrated by the various incarnations of the provision.228 According 

to Schabas, the ILC reflected the Eichmann Case229 Court's view on 

genocide,230 and therefore, might encapsulate a particular expression of 

events231 and 'evil' behaviour stemming from the Holocaust. The sort of 

targeting of a group whether European Jews, Bosnians, 'educated' 

Cambodians, Hutus or Tutsis because they belong to that particular group, 

must in any event, be criminalised in both peace and war. This sort of 

targeting is clearly distinct from one group fighting a war against a another 

people bearing common characteristics. Further, it appears extremely 

unlikely that necessity would ever justify the actus reus and the requisite 

mental element of genocide.

The Planning Aspects of a Genocide
The ICTY Trial Chamber in Jelesic232 said that: 233

premeditation was not selected as a legal ingredient of the crime of 
genocide after having been mentioned by the ad hoc committee at the 
draft stage, on the grounds that it seemed superfluous given the 
special intention already required by the text.

The ICTY also distinguished 'arbitrary killing' from a 'clear intention to

destroy a group ' . 234 Further, the Appeals Chamber in Jelesic confirmed that

a 'plan or policy' was not a legal element of the crime,235 but emphasised

that the exclusion of the planning element was done in order to avoid

227 William A Schabas, Genocide in International Law: The Crime of Crimes (2nd ed, 2009), 
262.

228 See n 143, 706.
229 (1962) 36 I.L.R 227.
230 William A Schabas, Genocide in International Law: The Crime of Crimes (2nd ed, 2009), 

256.
231 According to Eichmann (1962) 36 ILR 227, 287., and although the meaning of the word 

is not limited to this, the Supreme Court held that 'the crimes against the Jewish 
people' was genocide.

232 The Prosecutor of the Tribunal Against Goran Jelisic (1999) Case No IT-95-10-T ICTY.
233 Ibid. para. 100.
234 Ibid, paras. 107 108.
235 The Prosecutor v Goran Jelisic (1999) Case No IT-95-10-A ICTY para. 48.
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increasing the burden of proof.236 Notwithstanding this concession, the 

Appeals Chamber at the ICTR in the Musema Case237 approved the Trial 

Chamber's decision on genocide,238 which inferred the requisite mental 

element inter alia from the widespread and systematic preparation for the 

attacks against Tutsi civilians239 and therefore that Mr Musema had formed 

the intention of eradicating the targeted group.240 Hankel reads in a 

requirement for some premeditation but again subsumes this requirement 

as part of the special intention required.241 Article 6(1) of the Statute of the 

ICTR also uses the words 'planned, instigated, ordered, committed or 

otherwise aided and abetted', and tire Trial Chamber in the Akayesu Case 

said that 'such planning is similar to the notion of complicity in civil law, or 

conspiracy under common law'.242

In the related aspect on 'planning', the Appeals Chamber in the 

Tadic Case considered the category of joint criminal enterprise (JCE), and 

held that:243

The first such category is represented by cases where all co­
defendants, acting pursuant to a common design, possess tire same 
criminal intention; for instance, the formulation of a plan among the 
co-perpetrators to kill, where, in effecting this common design (and 
even if each co-perpetrator carries out a different role within it), they 
nevertheless all possess the intent to kill.

The Chamber went on to analyse the case law244 on the subject to 

conclude that:245

Criminal responsibility may be imputed to all participants within the 
common enterprise where the risk of death occurring was both a 
predictable consequence of the execution of the common design and 
the accused was either reckless or indifferent to that risk.

Therefore, while preparation or planning are not legal elements of 

genocide as such, such actions can go to establishing a defendant's state of

236 The Prosecutor of the Tribunal Against Goran Jelisic (1999) Case No IT-95-10-T ICTY para. 
100.

237 The Prosecutor v Alfred Musema (2001) Case No ICTR-96-13-A.
238 Ibid. para. 371.
239 Antonio Cassese, International Criminal Law (2nd ed, 2008), 143.
240 The Prosecutor v Alfred Musema (2000) Case No ICTR-96-13-T paras. 928.
241 Gerd Hankel, Crime of Genocide (2008) <http:/  /  www.massviolence.org/Crime-of- 

Genocide,> at 6 January 2010.
242 The Prosecutor v ]ean-Paul Akayesu (1998) Case No ICTR-96-4-T ICTR para. 480.
243 The Prosecutor Dusko Tadic (1999) Case No IT-94-I-A para. 196.
244 Ibid. para. 196.
245 Ibid. para. 206.

http://www.massviolence.org/Crime-of-Genocide
http://www.massviolence.org/Crime-of-Genocide
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mind and hence intention. For reasons similar to those discussed above on 

' spying', evidence of such acts of planning and preparation would for 

shari'a purposes best be obtained from the public domain and from publicly 

available sources.246

JCE & Recklessness
In addition to the pronouncements on recklessness by the Appeals 

Chamber in the Tadic Case,2A7 Schabas confirms that the Delatic Case248 and 

the Akayesu Case249 stand for the proposition that knowledge includes 

recklessness.250 The Canadian Supreme Court held that dolus eventualis, 

recklessness and wilful blindness (i.e. ignoring the obvious) may in cases be 

sufficient to establish knowledge,251 a position that is likely to find support 

in the shari'a methodology, particularly if the level of culpability on the 

defendant's part is clear.

Generally however, this issue of recklessness, and the level of 

culpability that must be established with respect to serious crimes is not 

settled under the shari'a and requires urgent clarification. It is conceded 

that this will not be an easy process and is likely to be contentious because 

of the reduction in the evidentiary standards and standard of proof. 

Constructive knowledge or the fact that a defendant 'should have known' 

or was grossly negligent is not likely to be sufficient to satisfy the 'certain' 

criminal standard required at present, for the harsh shari'a punishments 

tend to make judges hesitant to convict on other than near certainty.

Lighter penalties, as is the custom at international tribunals, will permit

246 See discussion on spying (tajassus), 707
247 See n 245 above.
248 The Trial judges in The Prosecutor v Zejnil Delalic (1998) Case No: IT-96-21-T para. 439. 

said:
[T]he Trial Chamber is in no doubt that the necessary intent, meaning 
mens rea, required to establish the crimes of wilful killing and murder, 
as recognised in the Geneva Conventions, is present where there is 
demonstrated an intention on the part of the accused to kill, or inflict 
serious injur}', in reckless disregard of human life.

249 The Chamber in The Prosecutor v Jean-Paul Akayesu (1998) Case No ICTR-96-4-T ICTR 
para. 520. said that:

The offender is culpable because he knew or should have known that 
the act committed would destroy, in whole or in part, a group.

250 William A Schabas, Genocide in International Law: The Crime of Crimes (2nd ed, 2009), 254 
esp n 52.

251 R v Pinta (1994) 1 SCR 701, 878.
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creating laws and encourage the development of the jurisprudence that 

considers the admittance of a broader range of evidence. This development 

will allow shari'a judges to dispense with the standard of 'certain' in favour 

of the lower international criminal standard of proof of 'beyond a 

reasonable doubt' as a quid pro quo, while still maintaining basic 

protections.

Dolus Specialis (Special Intent)
The Rome Statute requires a dolus specialis for the successful prosecution of 

the crime of genocide.252 Cain culpability,253 while generally construed as 

'genocide' under the shari'a, nonetheless does not satisfy the requisite dolus 

specialis in its legal sense. Genocide is a crime in both wartime and in 

peace.254

Generally however, as discussed, in most instances a single 

individual cannot reasonably be expected to posses the capacity to wipe 

out an entire 'significant group'.255 What must inhere in the physical and 

mental elements of the shari'a equivalent of this crime when developed is 

the incorporation of the notion of Cain culpability as a relevant factor in 

establishing the existence of a dolus specialis. Cassese notes that the Trial 

Chamber of the ICTY in the Sikirica Case256 did not elaborate beyond the 

intent requirements as articulated in Article 4 of the Statute of the ICTY, the 

Genocide Convention or the relevant articles in the Rome Statute. As with 

ICL/IHL, leaving the determination of this intention element to the 

discretion of shari'a judges is acceptable, but requires that the presiding 

justices are imbued with the law and spirit of the operation of this legal 

element within the shari'a. From a shari'a perspective therefore, the issue

252 The Prosecutor of the Tribunal Against Goran Jelisic (1999) Case No IT-95-10-T ICTY para. 
45.; The Prosecutor v ]ean-Paul Akayesu (1998) Case No ICTR-96-4-T ICTR para. 6.3.1.; 
William A Schabas, Genocide in International Law: The Crime of Crimes (2nd ed, 2009), 
262.; Antonio Cassese, International Criminal Law (2nd ed, 2008), 65.

253 See Cain & Abel Story at text accompanying n 107, 701.
254 Article 1 Convention on the Prevention and Punishment of the Crime of Genocide, Adopted 

by Resolution 260 (III) A of the U.N. General Assembly on 9 December 1948. Entry 
into force: 12 January 1951,

255 See discussion on why the crime must require that damage be inflicted against only a 
part of the group, 709.

266 william A Schabas, Genocide in International Law: The Crime of Crimes (2nd ed, 2009),
262. citing The Prosecutor v Dusko Sikirica (2001) Case No: IT-95-8-1 para. 58.
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with respect to mens rea, is that the crime as defined must also include the 

requisite 'specific intent element7 but as compounded by Cain liability.

Further, the shari'a does not distinguish between the two situations 

of international and non-intemational armed conflicts. The absence of such 

a distinction has a practical effect on the drafting of shari'a instruments 

generally. While, for ease and convenience, it would, when necessary, be 

acceptable to have separate instruments to parallel or mirror the current 

international instruments it would not be reasonable to alter the shari'a law 

itself to introduce such distinctions. The de jure position under the shari'a 

and de facto position under IHL provide exceptions for wartime killing of a 

group or part of a group. The issue may prove difficult to negotiate. 

Therefore, a precise crafting of the physical elements to explicitly reflect the 

shari'a wartime exception of fighting a whole group (of combatants only), is 

perhaps the most appropriate solution to the problem of establishing the 

shari'a parameters.

This is likely to mean that the jurisprudence under each system (ie 

the present international system and the shari'a) may take on a distinctly 

different character even when cases are tried under 'equivalent7 provisions. 

The real issue to be considered however, and as the concept of binding 

precedent is not applicable on the international plane, is not whether the 

jurisprudence is consistent but whether justice was done in each case. On 

the other hand, and as opposed to ICL/IHL jurisprudence, shari'a based 

decisions will on the basis of taqlid2o7 be persuasive and while not binding 

authority, be presumed to stand. However, the need for 'live7 judicial 

decisions is vital in clarifying the law as is now highlighted by examining 

some related issues examined in the Australian Courts.

The Practical Difficulties of Establishing dolus specialis: Case Law on 
Genocide
Sir Robert Menzies, observed in the Australian Parliament that the 

destruction of the greater part of the population, languages and cultures of 

indigenous Australians did not constitute genocide in the meaning of the

~57 See discussion and conclusion on (the presumption of continuity), Taqlid as a 
rebuttable presumption, 673.
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Genocide Convention.258 Menzies' conclusion is consistent with that of 

Bassiouni who reasoned that 'specific intent' for genocide is not made out 

with respect to the USA's destruction of America's First Nations'.239 This 

view is arguably at odds with the sociological views, where the word 

'genocide' is taken to describe US or Australian treatment of their 

respective indigenous peoples' quite accurately 260 Shaw's sociological 

analysis and conclusions however differ from Menzies' and Bassiouni's 

legal analysis, as they are both jurists in their own right, and here arguably 

lies the crucial difference. Not being even-handed in recognising genocidal 

conduct is perhaps a significant weakness of the formulation of the crime 

under international law, which was historically informed by the Holocaust 

and the crimes in the (German) Occupied Territories261 as opposed to 

capturing the broader 'genocidal behaviour' of the many nations. Perhaps, 

at that time, this was the only practical and pragmatic compromise 

available, but all laws should evolve, and is a central submission of this 

thesis.

Guilfoyle notes that the Australian Government's position had been 

that genocide could have been prosecuted under Australia's domestic 

law.262 Australian courts on the other hand, however have been tentative 

in tackling this sensitive question. The Victorian Supreme Court held in 

1999 that genocide was not a crime in Victoria.263 Further, Guilfoyle writes 

from his analysis of the decision of full bench of the Australian Federal 

Court in the Nulyarimma Case264 that the 'Australia lackfed] an offence of 

genocide'265 but notes also that the case in his view 'was wrongly

258

259

260 
261

262

263

264
265

Commonwealth of Australia, Parliamentary Debates, House of Representatives, 30 June 
1949, Volume 203,1865 (Robert Menzies, The Leader of the Opposition).
Cherif Bassiouni, 'Has the United States Committed Genocide Against the American 
Indian?1 (1979) 9 California VMestem International Law journal 256, 274.
Martin Shaw, Wliat is genocide? (2006).
Gerd Hankel, Crime of Genocide (2008) <http://www.massviolence.org/Crime-of- 
Genocide,> at 6 Januar)7 2010.
Douglas Guilfoyle, 'Nulyarimma v Thompson: Is Genocide A Crime At Common Law 
In Australia?' (2001) 29 Federal Law Review 1, 7. Guilfoyle (at, 7) notes also that this was

See Lisa Streline, Compromised jurisprudence: Native Title Cases Since Mabo (2006), 178. 
citing Thorpe v Kennett (1999) VSC 442, per Warren J.
Nulyarimma v Thompson [1999] FCA 1192.
Douglas Guilfoyle, 'Nulyarimma v Thompson: Is Genocide A Crime At Common Law 
In Australia?' (2001) 29 Federal Lazo Review 1, 36.

in spite the advice to the contrary received by the Government from both the Attorney 
General's Department and Parliamentary Committees.

http://www.massviolence.org/Crime-of-Genocide,
http://www.massviolence.org/Crime-of-Genocide,
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decided' . 266 Hankel rightly notes that States 'display no interest in 

pursuing allegations [of genocide] on their own territories or within their 

sphere of influence' . 267 This reluctance is evident, notwithstanding a 

State's international obligation to prosecute.268 Australian Courts are 

nonetheless unable to adjudicate over the prosecution of a 'crime' that is 

not recognised as having domestic legal effect.

Many common law countries have thus enacted the necessary 

domestic legislation through the incorporation of the Rome Statute into 

domestic law 269 This includes common law Muslim States, but on the 

other hand, shari'a based formulations of the crime of genocide still appear 

not to be forthcoming even in these States. The alternate means of 

incorporating law, ie as opposed to directly creating a shari'a based crime of 

genocide, is via the means of consensus or tacit consensus that results after 
the incorporation into 'Islamic common law' of the treaty based crime. This 

thesis however favours a more direct and deliberate means of 

incorporation. Further, it is proposed that the creation of shari'a versions of 

these laws on the international plane will result or promote explicit and 
deliberate domestic incorporation in Muslim States of the crime in its shari'a 

form. A crime whose formulation had its genesis in the shari'a sources is 
more likely to be acceptable to the majority of their peoples. This careful 

but deliberate process of the migration of shari'a law from the international 

plane to the domestic plane will also help migrate international rule of law 

processes and standards into domestic courts thus promoting a rule of law 

culture that appears wanting in may Muslim jurisdictions. This statement 

is contentious and is likely to be challenged by many Muslim majority 

States, although such contention alone does not negate the validity of the 

foregoing observations or analysis.

266 Ibid., 2.
267 Gerd Hankel, Crime of Genocide (2008) <http://www.massviolence.org/Crime-of- 

Genocide,> at 6 January 2010.
268 Article V Convention on the Prevention and Punishment of the Crime of Genocide, Adopted 

by Resolution 260 (III) A of the U.N. General Assembly on 9 December 1948. Entry 
into force: 12 January 1951,

269 Since the Australian incorporation of the Rome Statute, Australian Courts can now 
administer the prosecution of genocide. See International Criminal Court Act 2002 (Cth).

http://www.massviolence.org/Crime-of-Genocide,
http://www.massviolence.org/Crime-of-Genocide,
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Excuses, Defences and Immunity to Prosecution under Islamic Law
This section is not exhaustive in its examination of the substantive law but

seeks only to demonstrate the sometimes significant commonality between 

IHL/ICL and the shari'a. Harmonising the broader shari'a 'excuses' and 

defences for crimes when compared with IHL/ICL excuses and defences 

may not be as problematic, particularly when starting from a low 'base' 

that characterises the shari'a as an 'alien' legal system.

Vogel states, but absent a detailed analysis, that a court should 

'reject any justification under Islamic Law for the September 11 attacks, 

including assertions that the attacks were to any degree excusable, 

legitimate or obligatory'.270 While this conclusion appears to be in line 

with the shari'a based analysis according to this thesis, as a starting point 

however, such a premise appears to be biased and unhelpful. Islam 

permits armed djihad and tolerates rebellion in certain oppressive situations 

as discussed in chapters 4 and 5. While this view is not uncommon in the 

West,271 to dismiss potential shari'a defences out of hand is patronising. It 

appears to reserve the notion of a society free of oppression, only for some 

nations, races or peoples and thus is too limiting for a global legal system 

that aims to reflect the diversity of our human civilisations. It puts a certain 

and exclusively Western cultural gloss on IHL/ICL which, should not be 

permitted. Thus the legitimate armed djihad must generally be viewed 

alongside, and with the mitigating effects of, say the armed struggle for 

liberation or self-determination under international law.

Defences and Excuses: A brief comparison between the shari'a and ICL
Insanity is a complete defence under the shari'a172 and is also a reason for

excluding criminal responsibility under the Rome Statute.273 Self-induced 

intoxication is not a defence under Islamic law and is a separate hadd 

crime.274 The Rome Statute has a nuanced test for those who become

270 Frank E Vogel, 'The Trial of Terrorists under Classical Islamic Law' (2002) 43 Hanmrd 
International Law journal 53, 54.

271 Michael Inman, 'Put dictator in charge says Hawke', Canberra Times (Canberra), 6 
February 2011,18.
Muhammad Al-Mughirah al-Bukhari, The Translations of the Meaning ofSahih al-Bukhari 
vol 7 (1976), 148.; Malik ihn-Anas, The Beaten Path Al-Muwatta' (1979), 337.

' 1 Article 31(1)(a) of the Rome Statute.
274 Alcohol or drug induced/affected acts, no matter how serious the intoxication, and 

particularly if voluntary or self-induced, is no defence under the shari'a as 'drinking
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voluntarily intoxicated indicating some divergence between the Rome 

Statute and the shari'a275 signalling a general need to reconcile or manage 

these differences.

Under Islamic law, children attain majority at puberty and most 

Schools set the age at between 15 and 17 years276 but is an area that needs 

some consensus between the Schools.277 Doli incapax in the Rome Statute 

generally excludes criminal liability for those under 18,278 but the Rome 

Statute allows for the prosecution of under 15's in some limited 

circumstances,279 and therefore should not be difficult to harmonise. Self- 

defence (when using lawful means) is a complete defence under the 

shari'a280 as it is under the Rome Statute.281 Duress is an excuse under the 

shari'a282 as it is under ICL 283 The important issues of necessity and 

superior orders are relevant factors under the shari'a and, as discussed in 

chapter 4, are also part of ICL.284

275

276

277

278

279

280

281

282

283

284

wine' is a hadd crime. Therefore, while generally it is suggested that international 
tribunals should not have jurisdiction over hadd crimes, such voluntary acts cannot, 
within both the text and spirit, in any way be considered as mitigating under the 
shari'a.
'Induced' intoxication mav be treated in a manner not dissimilar to that of its treatment 
under the Rome statute because it is 'beyond the person's control': Article 31 (l)(d) (ii) 
of the Rome Statute.
Article 31(l)(b) of the Rome Statute.
Professor Anwarullah, The Criminal Law of Islam (2002), 19.
Doli incapax is a defence under the shari'a, although the definition of what constitutes 
and an adult under the shari'a is likely to need some negotiation, since Islam defines 
obligation for prayer or fasting etc by human physical changes such as the onset for 
example, of puberty7: (Ibid. () and not by a fixed chronological physical age, such as on 
attaining a particular age: see Article 26 of the Rome Statute for 18 year-old people 
and Article 8(2)(e)(vii) of the Rome Statute for 15 year-old people. Anwarullah's 
definitions, drawn from the various Schools, do not appear to differ substantially from 
the definitions of ICL. This issue of 'the age of majority' however, is not likely to be as 
uncontroversial as may appear from this short description.
Article 26 of the Rome Statute.
Article 8(2)(e)(vii) of the Rome Statute.
Qur'an 2:194 and particularly n 210. Note however, that self-defence is subject to other 
considerations such as proportionality7 and legitimate means. For example Professor 
Bassiouni, both an ICL and shari'a scholar, notes that defensive nature of the force used 
is not directly relevant a factor to crimes against humanity7, and thus arguably a fortiori 
for genocide: Cherif Bassiouni, Crimes against Humanity in International Criminal Law (2 
ed, 1999), 449.
Article 31(1) of the Rome Statute; Antonio Cassese, International Criminal Lazo (2003), 
229.
Qur'an 2:173. Professor Anwarullah, The Criminal Law of Islam (2002), 20.
Article 31(l)(d) of the Rome Statute.
Antonio Cassese, International Criminal Law (2003), 231.



Immunities
Appendix 3 — 733

While international law recognises sovereign immunity,285 the shari'a does 

not provide the imam, a Head of State or anyone else immunity from 

prosecution as an intrinsic 'right' attached to a social position or political 

office.286 The fundamental inconsistency in laws dealing with sovereign 

immunity between the shari'a the general international law are unlikely to 

be reconciled on this issue, unless the meaning of say Article 7(2) of the 

Statute of the ICTY is considered binding by custom,287 which is not very 

likely at present, and if this is the case, for safety, the protections offered to 

Heads of State should apply retrospectively as a treaty obligation under the 

shari'a as it does under international law.

Conclusion on Genocide
Australian case law arguably shows that notwithstanding the existence of 

ius cogens obligations on the international plane, domestic common law 

courts are nonetheless reluctant to find the existence of such a crime unless 

explicitly incorporated into domestic legislation. This reluctance may be 

exacerbated in cases when one's forbearers behaviour, such as in Australia 

and in the USA, can be can reasonably be highlighted and 'but for the 

existence of a positive law criminalising such acts' pursued legally, because 

of the popular, recognition of the existence o f ' genocidal' behaviour in the 

past, and in some cases the recent past.

In this sense, and notwithstanding tire popular recognition of 'the 

banality of evil', as one would expect, Muslims are no different to

285 Ibid. (265.
“Sh In this sense the shari’a position on individual criminal responsibility appears to be 

more akin to Article 7(2) of tire Statute of the ICTY:
The official position of any accused person, whether as Head of State 
or Government or as a responsible Government official, shall not 
relieve such person of criminal responsibility nor mitigate 
punishment.

As opposed to that of the position on individual criminal responsibility under the 
Rome Statute:

Article 25(2). A person who commits a crime within the jurisdiction of 
tire Court shall be individually responsible and liable for punishment 
in accordance with this Statute.
Article 25(4) . No provision in this Statute relating to individual 
criminal responsibility shall affect tire responsibility of States under 
international law.

287 See n 286, above.
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Australians, Americans or others, as being reluctant collectively to consider 

themselves, their forbearers as evil genocidiers. In the contemporary 

context, this 'protective' urge appears to extend to allies and co-religionists 

whether Bosnian Muslim, Islamist, Terrorist, Serb Orthodox, German 

Calvinist, Jewish Settler, Buddhist Cambodian, Anglican/Episcopalian 

Unionist, Catholic Loyalist, Communist Soviet, Capitalist American or 

Catholic Hutu or Tutsi, as capable of executing or colluding in the 

perpetration of heinous crimes. Such negative attributes however, easily 

attach to the 'other'.

Cassese quotes Sartre, living in the thick of European anti-Semitism, 

who identifies the Children of Israel (bani Israel) as: 'le juifest un home que les 

autres homes tient pour ju if ,288 while people of that faith may have a much 

more sophisticated test for membership of that group, but which as stated 

and as used in Europe is an external imposition and validation of a 

person's identity. While this 'definition' includes an element of 

recognition, it went well beyond mere recognition, discrimination or social 

ostracism, by using 'recognition' to attempt utterly to destroy that people. 

The crime of genocide as formulated after World War II attempted to 

ensure that this act of wickedness was never to be repeated. The events in 

Rwanda and Yugoslavia and in many other places shows us that humanity 

is a long way from giving effect to this noble aim. It is posited that the 

failure to recognise the various legal traditions may be a contributing 

element to this failure.

Muslims in general - albeit with significant minority in dissent - 

appear to be content with conspiracy theory explanations or alternatively to 

hide their collective heads in the proverbial sand by deflecting 

responsibility for atrocities committed by Islamists acting in the name of 

Islam, by wholly blaming Israel, the West generally or others for the 

criminal or perhaps even genocidal killings in their name. While the 

situation is murky and far from clear, all sides involved in a conflict must 

share at least some of the blame for the present situation. The reality is that 

war, which is being pursued by both tire West and by al-Qa'eda, each for its

288 Antonio Cassese, International Criminal Law (2nd ed, 2008), 125.
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own reasons, and which may not always coincide with its public 

protestations, is unlikely to bring about a lasting solution except through 

exhaustion, a prospect that does not even appear to be within sight at 

present.

Creating explicit and specific shari'a crimes and a forum to 

prosecute these crimes, and trying Muslim defendants under a law that she 

or he cannot easily disown, is likely to negate self-delusionary behaviour 

on the part of Islamists289 by sheeting home responsibility for criminal acts 

in a transparent and fair manner under law and that prevents abdication of 

responsibility by all but the most wilfully blind. A forum for such 

adjudication, not only for genocide as discussed here, but also potentially 

for the other serious crimes, is discussed in chapter 7. As a matter of 

principle however, there should be no difficulty in drafting a taz'ir crime to 

reflect the crime of genocide.

289 See notes accompanying n 392, 672 and n 393, 672 on the Muslim's duty of ittiba.
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Elements Of Crimes as Referred in the Rome 
Statute and Related Documents

Elements Of Crimes290 

ARTICLE 9

1. Elements of Crimes 
shall assist the Court in the 
interpretation and 
application of articles 6, 7 and 
8. They shall be adopted by a 
two-thirds majority of the 
members of the Assembly of 
States Parties
2. Amendments to the 
Elements of Crimes may be 
proposed by:

(a) Any State 
Party;

(b) The judges 
acting by an 
absolute 
majority;

(c) The 
Prosecutor.

Such amendments shall be 
adopted by a two-thirds 
majority7 of the members of 
the Assembly of States Parties
3. The Elements of 
Crimes and amendments 
thereto shall be consistent 
with this Statute.

Areas of Concern Under the 
Shari'a

Article 9 as a whole is likely to be 
problematic because it appears to 
exclude 'jurists' as a class of 
people, as a source of law. This 
point is discussed the text 
accompanying n 89, 23. For a 
general discussion of the shari'a 
as a jurist's law see Appendix 1.

Art. 9(2)(a) see discussion at 
n 101, 700 on a shari'a 
requirement that rulers act justly. 
This prerequisite is difficult to 
administer but ideally would 
prevent the submission of 
oppressive amendments.
This element is not likely to be 
contentious.

Art. 9(2)(c) may be problematic 
generally as the prosecutor is not 
a disinterested, independent 
party and who in the view of 
some States can be susceptible to 
pressure from the P5 in the 
Security' Council. See n 100, 699. 
This is not an unreasonable 
concern and entrenches the 
privilege of the P5.
This element is not likely to be 
contentious.

Art. 9(3) is likely to be read by 
Muslim States as also being 
compliant with the shari'a 
although as discussed generally 
in this thesis, this statement is 
much too broad to constitute a 
reservation.

Elements of Crime291
ARTICLE 6(a) GENOCIDE BY KILLING

290

291
Statute of the International Criminal Court, 17th day of July 1998, 
Elements of Crimes to the Rome Statute, 09 September 2002
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Elements Of Crimes as Referred in the Rome 
Statute and Related Documents

1 The perpetrator
killed one or more persons

2. Such person or 
persons belonged to a 
particular national, ethnical, 
racial or religious group
3. The perpetrator 
intended to destroy, in whole 
or in part, that national, 
ethnical, racial or religious 
group, as such.

4. The conduct took 
place in the context of a 
manifest pattern of similar 
conduct directed against that 
group or was conduct that 
could itself effect such 
destruction.

1. This physical element of 
killing or causing death is 
not problematic: [see: Is 
genocide a quisas
crime? 690], However, if the 
elements for the quisas 
crime are made out the 
shari'a provides for talion 
(See discussion on talion in 
Appendix 2 under Quisas) 
which may be problematic 
under international law.
This thesis recommends the 
exclusion of shari'a 
punishments from the scope 
of the harmonising process.

2. This element does not 
appear to be problematic. 
(See discussion on: Physical 
Elements of Genocide, 700).

3. The intention element is not 
problematic under the 
shari'a. (See discussion on: 
Mental Element, 723). The 
physical elements associated 
with the intention element 
however, must be unlawful 
(i.e. must not be lawful or 
permitted acts) under the 
shari'a.

4. See discussion on: The 
Planning Aspects of a 
Genocide 724.

ARTICLE 6(b) GENOCIDE BY CAUSING SERIOUS BODILY OR
MENTAL HARM

1. The perpetrator 
caused serious bodily or 
mental harm to one or more 
persons

2. Such person or 
persons belonged to a 
particular national, ethnical, 
racial or religious group.

1. In effect this element does 
not appear to be 
problematic. However, the 
causing of mental harm is 
not a settled matter under 
tlie shari'a. [See discussion 
of: Sub-paragraph (b) 
Causing serious bodily or 
mental harm to members of 
the group; 711],

This element is similar to the 
elements of Article 6(a)(2).
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Elements Of Crimes as Referred in the Rome 
Statute and Related Documents

3. T he  p e rp e tra to r
in te n d e d  to  d e s tro y , in w h o le  
o r in  p a rt, th a t n a tio n a l, 
e th n ica l, rac ia l o r re lig io u s  
g ro u p , as such .

T h is e le m e n t is s im ila r  to  th e  
e le m e n ts  of A rtic le  6(a)(3).

4. T he  c o n d u c t took
p lace  in th e  c o n te x t o f a 
m a n ife s t p a tte rn  o f s im ila r  
c o n d u c t d ire c te d  a g a in s t th a t 
g ro u p  o r w a s  c o n d u c t th a t 
c o u ld  itse lf e ffect su ch  
d e s tru c tio n

T h is e le m e n t is s im ila r  to  th e  
e le m e n ts  of A rtic le  6(a)(4).

ARTICLE 6(c) 

E lem en ts  o f C rim es

G E N O C ID E  BY DELIBERATELY IN FL IC T IN G  
C O N D IT IO N S  O F LIFE C A L C U L A TE D  TO  B RING 
A B O U T  PH Y SIC A L D ESTR U C TIO N

1. T h e  p e rp e tra to r  
in flic ted  ce rta in  c o n d itio n s  
o f life u p o n  o n e  o r m o re  
p e rso n s .

2. Such  p e rso n  o r 
p e rso n s  b e lo n g ed  to  a 
p a r tic u la r  n a tio n a l, 
e th n ica l, rac ia l o r re lig io u s  
g ro u p

1. T his e le m e n t d o es  n o t a p p e a r  
to  be p ro b lem a tic . [See 
d iscu ss io n  on: Spreading 
Corruption on Earth (fasad 
f i l  ard  ), 693 a n d  Sub- 
p a ra g ra p h  (c) D e lib e ra te ly  
in flic tin g  on  th e  g ro u p  
c o n d itio n s  o f life ca lc u la te d  
to  b rin g  a b o u t its p h y s ica l 
d e s tru c tio n  in  w h o le  o r in 
p a r t  714].

T h is e le m e n t is s im ila r  to  th e  
e le m e n ts  o f A rtic le  6(a)(2).

3. T h e  p e rp e tra to r
in te n d e d  to  d e s tro y , in 
w h o le  o r in p a rt, th a t  
n a tio n a l, e th n ica l, rac ia l or 
re lig io u s  g ro u p , a s  such .

T h is e le m e n t is s im ila r  to  th e  
e lem en ts  of A rtic le  6(a)(3).

4. T h e  c o n d itio n s  of 
life w e re  ca lc u la ted  to  b rin g  
a b o u t th e  p h y sica l 
d e s tru c tio n  of th a t g ro u p , 
in  w h o le  o r in p art.

5. T h e  c o n d u c t to o k  
p lace  in  th e  co n tex t o f a 
m an ife s t p a tte rn  o f s im ila r  
c o n d u c t d ire c te d  a g a in s t 
th a t g ro u p  o r w a s  c o n d u c t

A s g en o c id e  is a c rim e th a t  can  be 
sh e e te d  h o m e  to an  in d iv id u a l , 
co g n isa n t of in d iv id u a l 
lim ita tio n s  th e  sh a r i 'a  
fo rm u la tio n  m u s t n ecessa rily  be  
ab le  to be sa tis f ied  by  th e  
d e s tru c tio n  of p a rt, o r ev en  in 
cases a s ing le  in d iv id u a l. (See 
d iscu ss io n  of: w h y  to ta l 
e lim in a tio n  is n o t p h y sica lly  
p o s s ib le , 709.

T his e le m e n t is s im ila r  to  th e  
e lem en ts  o f A rtic le  6(a)(4).
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Elements Of Crimes as Referred in the Rome 
Statute and Related Documents
that could itself effect such 
destruction.

ARTICLE 6(d)

1. The perpetrator
imposed certain measures 
upon one or more persons.

2. Such person or 
persons belonged to a 
particular national, 
ethnical, racial or religious 
group.

3. The perpetrator 
intended to destroy, in 
whole or in part, that 
national, ethnical, racial or 
religious group, as such.

4. The measures 
imposed were intended to 
prevent births within that 
group.

5. The conduct took 
place in the context of a 
manifest pattern of similar 
conduct directed against 
that group or was conduct 
that could itself effect such 
destruction.

GENOCIDE BY IMPOSING MEASURES INTENDED TO 
PREVENT BIRTHS

1. This element does not appear 
to be problematic. (See discussion 
of, Spreading Corruption on 
Earth (fasad fil ard), 693 and Sub- 
paragraph (d): Imposing 
measures intended to prevent 
births within the group, 716)

This element is similar to the 
elements of Article 6(a)(2).

This element is similar to the 
elements of Article 6(a)(3).

This element is not likely to 
prove problematic, for a right 
shari'a right to marry and found a 
family. Such a right ipso facto 
however, is contingent on the 
partners in question being 
married. (See discussion of, Sub- 
paragraph (d): Imposing 
measures intended to prevent 
births within the group, 716)

This element is similar to the 
elements of Article 6(a)(2).

ARTICLE 6(e)

1. The perpetrator 
forcibly transferred one or 
more persons.

2. Such person or 
persons belonged to a 
particular national, 
ethnical, racial or religious 
group.

3. The perpetrator 
intended to destroy, in 
whole or in part, that 
national, ethnical, racial or

GENOCIDE BY FORCIBLY TRANSFERRING CHILDREN

This element is likely to prove 
non-controversial. (See 
discussion of, (e) Forcibly 
transferring children of the group 
to another group., 718)

This element is similar to the 
elements of Article 6(a)(2).

This element is similar to the 
elements of Article 6(a)(3).
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E lem en ts O f C rim es as R eferred in  the R om e  
Statute and R elated  D ocu m en ts

re lig io u s  g ro u p , as such .

4. T h e  tra n s fe r  w as
fro m  th a t  g ro u p  to  a n o th e r  
g ro u p .

T h e  slicin'a is g en era lly  
c o n s id e re d  a p a te rn a lis tic  sy s tem  
a n d  it is u n lik e ly  th a t  th is 
e le m e n t w ill be p ro b lem atic . (See 
d iscu ss io n  of, ch ild  m u s t be 
id e n tif ie d  by  its b io log ical 
p a re n ts , 720)

5. T h e  p e rso n  or
p e rso n s  w e re  u n d e r  th e  age 
o f 18 y e a rs

T h is e le m e n t is n o t likely  to  
p ro v e  p ro b lem atic .

6. T h e  p e rp e tra to r
k n ew , o r sh o u ld  h av e  
k n o w n , th a t the  p e rso n  or 
p e rso n s  w e re  u n d e r  th e  age 
o f 18 y ears .

T he  ag e  o f m a jo rity  u n d e r  the  
s h a r i 'a  can  v a ry  from  th e  
d e fin itio n  in  th e  C o n v en tio n  on  
th e  R igh ts o f th e  C h ild . (See 
d iscu ss io n  o f the: 
a g e  of c o n s e n t , 720)

7. T h e  c o n d u c t took
p lace  in  th e  co n tex t o f a 
m a n ife s t p a tte rn  o f s im ila r 
c o n d u c t d irec ted  a g a in s t 
th a t g ro u p  o r w a s  c o n d u c t 
th a t c o u ld  itse lf effect such  
d e s tru c tio n .

T h is  e le m e n t is s im ila r  to  the  
e lem en ts  o f A rtic le  6(a)(4).
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Glossary

ARABIC TERMS

T erm A rab ic M e a n in g
'adl J-lc. Ju s t (w itn ess) a lso  Justice
'a fw J * - G race o r p a rd o n  (crim in al law )
'alids D esc e n d a n ts  o f A li b. A bi T alib
'ibaad A llah 441 jL c . G o d 's  su b jec ts
Tbadites K h aw arij faction  o f T a h e rt (N o rth  A frica)
'iddali .S c T he w a itin g  p e r io d  of a w id o w e d  o r d iv o rc e d  

w o m a n  d u r in g  w h ich  she  m ay  n o t re -m a rry . [see 
khul'a]

'illah aI c, R atio leg is " th e  e le m e n t th a t  tr ig g e rs  law  in to  
ac tio n "

'ilm an i S ecu lar re fo rm is ts
'uquba (<*) A  3 ^ P u n is h m e n t
'u q u b d t ( pi) (<l)
'u r f C u sto m
'u sh r jJ ic . T ithe
'u su l J j - o ' R oots
‘u su l al-fiqh AÜll R oots o f legal k n o w le d g e
A b ü  H anifa a l-'N u 'm an JLulj AÄn-%. E p o n y m  of th e  hanafi school. B orn Iraq  in
b, Thdbit 81 A H / 700AD.
A ghlab ids N o rth  A frican  su n n i  d y n asty .
ahl a l-hadith J * i T ra d itio n a lis t see: ahl a l-ra ’y
ahl al-kitdb J * i P eo p le  o f th e  book , S c rip tu ra rv
ahl a l-ra’y lS 'J '  J * ' R a tio n a lis t see : ahl al-hadith
al-jam hour [a g re e m e n t a m o n g  a] m ajority7 of ju ris ts
a l-m aw jüdä t E x isten t b e in g s
al-qiäs a l-'aq li j i j i l l R atio n al rea so n in g
al-qiäs burhäni j U  j J l S tu d y  o f d e m o n s tra tio n s
a l-sa la f al-salih tt\\ 1 olwitl T he r ig h te o u s  fo rb eare rs
A l-S h ä fi 'i  A b u CA <>iii ĵc. j j i E p o n y m  of th e  S hafi'i school. B orn  in G aza
'A bdallah M u h a m m a d (1 5 0 A H / 767 AD) th e  y e a r  of A bu  H a n ifa 's  d ea th .
b. Idris D ied  204A H / 820A D  in E gypt.
al-sirat a l-m u sta q im AjflJüoLAjl Ja  \j> A \ T he s tra ig h t p a th
al-tahkim A rb itra tio n
am an jLoi Safe c o n d u c t
m u s t’am in  (s); ((»)
m u s ta ’m in u n (p l) (c)
anw atan 6 jJC. T h in g s  a c q u ire d  by  force
A q d j Sc. C o n tra c t
asir ((*) JfcH* P riso n e r o f w ar.
asra (pl) fe)
ayät al-ahkäm L egal in ju n c tio n s  in  th e  Q u r 'a n
Badr B attle o f B adr 624 A D  /  2 A H
baghi (r) D issen sio n  tra n sg re ss io n , ( a H add  C rim e)
bugat pl fe) ^
bay'a Aj j u H o m a g e  o r a lleg ian ce
bayän a w  balägha j\ j lu E lo q u en ce  o r g o o d  sty le



Glossary— 742
Term Arabic Meaning
bayyina A il) Evidence - testimony of witnesses (shahada)
bila ka y f l i b Without modality
bil-husna b By peaceful means (conversion)
burhan [Quranic context] proofs deriving from God.
caliph (khalifa) A äjlA. Successor to the prophet
dakhalä a JLä .^ Asylum
Dalai [see also khata] disbelief interpretation.
dar al harb j b Enemy territory.
dar al-'ahd * I' Territory in treaty relation with Islam see dar al- 

sulh
dar al-'imarah » jb .* V I  j b Government house
dar al-lslam j h Muslim territory'
dar al-sulh Territory at peace with Islam see dar al-ahd.
darura '*j j j j - Necessity
dawla Regime, state (contemporary usage)
dhanni Speculative category [of Islamic Ruling] see 

m uhkam
dhihar J ^ Divorce [men of women] by referring to the 

women as their mothers. This pre-Islamic 
Arabian practice is prohibited in Islam.

dhim m is (p )  ^ Non-Muslim citizens of Muslim lands see
dhim m is ( g ) m usta 'm in
ehsan (jLkoaJ Benevolence and excellence
falsafa AijoJi Philosophy
faquih Jurist
fard Obligatory, duty
fard 'ayn Ö P - Individual obligation
fard kifdya Collective obligation
fa  turn < 4 & Legal opinion. Advisory opinion
f r y ' Booty
f i  sabil Allah oil J jj-oi In God's path [conceptually acts to limit djihad \

fida l a s Ransom
fiqh AÜ Jurisprudence
fitna AÜ3 Rebellion, civil war
f u n d Branches
fussaq aw frissaqa Iniquitous
garima Crime
ghayba Ajuc. Absence of the imam
hadith nA-fc Tradition
Hap S * 1 Pilgrimage to Mecca
hakam 1 * ^ Arbiter
haraam Prohibited
haraba AaU ^ Highway robbery
harb War
harbii Foreigner, one belonging to dar al-harb
hisbah AUdTk public vigilance, an institution of the Islamic State 

enjoined to observe and facilitate the fulfilment of 
right norms of public behaviour. Tire hisbah 
consists of public vigilance as well as an 
opportunity for private individuals to seek 
redress.

hiyaad Neutrality
hudud  
hudud  Allah b i  j

Class of punishment for crimes mandated by God

hukm Legal effect
H unayn Battle of Hunavn 8 AH/ 630 AD
i'tibdr Reflection (on signs, ayat)
i'jäz Inimitabilitv of the discourse (of tire Qur'an)
ibadat b j b b c . Faith and ritual religious norms see also m u'am aldt
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Term A rabic M ea n in g
ifriq iyah A'aaj j , ä l Africa
Ihraz A cquisition  from  nature or original acquisition.
Jjma' C on sen su s
ijtihäd In d ep en d en t reasoning
m u jta h id , (s) (t*) O ne w h o  exercises ijtihäd
m u jta h id iin (p l)

ikh tilä f L a lh -L  l D isagreem ent. H eterogeneous. Debatable  
m atters

im äm Pu ) Leader of the p eo p le  see  also caliph
Im am  D ja ffar as- Sadiq E ponym  of the Djafari School, b. 8 0 A H /6 9 9 A D  

d ies in M edina 1 4 8 A H / 756AD.j
im am at M ale leadership .
iqrar J»jS» C onfession
ishära öjUSI Im itation or allusion
Islam S ubm ission
llhad N egation  o f God
Shirk £  j ä , P olytheism

K ufr Rejection (covering up  of truth)
isnad (p) C hain  of narrators
asanid (pi) (d )

isth isän ( jL u Ä J x d l D iscretion  or preference. The best ou tcom e in a 
g iven  case, equity , juristic preference

istiära ö j l s t l u j j M etaphor
istinbä t JaliJJxiil Inferring
jä 'iz Perm itted
jähiliya ÄjJaU. Pre-Islam ic davs, d a y s of ignorance
jam ä’a C om m unity , congregation
jä sü s ((*) Spy
ja iväsis (pl) ( c )

jaw az P erm ission
jihäd Just w ar, be llum  ju s tu m
jiz y a  or d jizya Poll tax. Tax on non-M uslim  residents of där al 

Islam
ju n d (p)  ^ A rm y, regim ent
ajnäd (pl) ( r )  ^
Jurm C rim e /  offence
Jarimah
Jinavah AjUa.

käfir (P) J “ Infidel, one w h o  covers the truth
ku ffä r (pl) (e )
kähin j t , \ £ Soothsayer
kaläm P ^ T h eology
1Um al- kaläm]
m u ta ka llim ü n T h eolog ian s
Karr and T echn iques o f figh ting em p loyed  by early
farr A M uslim s.
kharäj c ’> Land tax
khata' L k i [see also Dalai] m istake in ind iv id u al 

interpretation.
K haw arij (seceders) A political m ovem en t w hich  advocated  such  

princip les such  as social and political equality  
particularly the right o f any qualified  M uslim  to 
be elected  to tire position  of caliph regardless of 
race.

kh idm at A-oJÄ. A ncillaries to the Qur'an
k in d ' D ivorce obtained by a w om an  [see also iddah]
K lm n ij

JjjUL

'G oin g  ou t on an exped ition ' but a lso  an act of 
rebellion
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Term A rabic M ea n in g
khuru j bil ta 'w il

R ebellion  w ith  k n o w le d g e  o r  reaso n  w h ile  
e n jo y in g  p o w er.

khutba A \ F rid ay  se rm o n
kitäb Book
li'an jU J S w o rn  a lle g a tio n  of a d u lte ry
m a'ro f G o o d  ac t
madhhab o A Ü « School of law
makrrüh O b jec tio n ab le  b u t n o t p ro h ib ite d
M alik b. Anas E p o n y m  of tire m a lik i School. B orn M ed ina  

b e tw e e n  90-97 A H  d ie d  179A H / 796A D
m andüb R e c o m m en d ed
maqasid al-shari’a T he 'm o ra l ' o f a s to w  o r tire p u rp o s iv e  

in te rp re ta tio n  o f a p ro v is io n
maslaha T h e  co m m o n  good .
maslih & n l l u M C o n s id e ra tio n  of th e  p u b lic  g o o d
istislah T  ^ L ä U -jI

mawät J i l l  J-O W aste -lan d
m u'am älät G L i^L a lx -c Societa l a n d  in d iv id u a l in te rac tio n s  in  society . See 

a lso  ibadat
M u'tazila  and A sh 'an te a J J jj u c T w o  ea rly  sch o o ls  of Is lam ic  th eo lo g y  (kaläm).

m u 'tzila A.] JvJA-fi R atio n a lis t, th o se  w h o  reco g n ised  rea so n  as a 
m e a n s  to  in te rp re t th e  c reed  a n d  law  in a d d itio n  
to  rev e la tio n .

m uhkam A P rec ise  ca te g o ry  [of Islam ic R uling] see a lso  dhanni
m uhkamät S o m e c lea r v e rse s  to  be u n d e rs to o d  [N elly  L ah o u d  

'Som e aspects o f Islamic A llegory’
mujähid, O n e  w h o  p a rtic ip a te s  in  djihäd
( djihädist)
m ulk A L S o v e re ig n ty
m unkar R e p re h e n s ib le  ac t
muqabala al-m ithl J U l  a I iI I o R ecip roc ity
muqätila a J j ULo W a rrio rs
muqäwaqas G o v e rn o r  (P a tria rch  o f E gyp t)
m uquallid W  ~ F o llo w er in p rac tice
m uqallidun (pi) ( c )  ö j 4L>

m urtadd [see also ridda] A > - A p o sta te
m usta 'm ins tjüA P eo p le  te m p o ra r ily  in  M u slim  la n d s  see a lso  

d h im m is .
mutashäbihät > " )\$  )\ A lleg o rica l /  p a rab o lic  v e rses .
m utataw w i'a AC, j a Xa V o lu n tee rs
m uwada'ah AjUfc-ol j -o A n in te rn a tio n a l trea ty  th a t can  o n ly  be rev o k ed  

w ith  no tice.
m uw ahhidun U n ita r ia n s
nafal See a lso  tanfil
Naql Jiä A cq u is itio n  by  tran sfe r .
nisab «. # A * a ) m in im u m  v a lu e  ab o v e  w h ic h  h a d  p e n a lty  fo r th e f t 

m a y  be a p p lied .
qa'idah o j c - i i A p rin c ip le  o r ru le
qadhf s_ _ ä  J i3 S la n d e r
qadi, cadi or kadi Ju d g e
qänün j A S ta tu te  [qänün name -  s ta tu te  bo o k , O rd in an ces]
qar'ain j i ' j * E v id e n tia ry  p re su m p tio n s .
qawm <■-* P eo p le , g ro u p
qazf E n fo rcem en t o f hadd
qiyäs A n a lo g y
quadhf H u sb a n d  w h o  accu ses h is w ife  o f a d u lte ry  [see 

a lso  zina]
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Term Arabic Meaning
Q uesas C rim e  
Qesäs

A category of crime in Islam.

quisas am d Deliberate [see also qu isas]

M alik i

H anafi

jari majra al-khata'

UaiJl jla.

Malikis adopt the broadest of 'deliberate'. Ie 
homicide is intentional when "death [is] caused in 
any way whatever, even in play or chastisement, 
by some weapon or act intrinsically likely to 
kill[or when] directly resulting from any other 
unjustified assault ie not in play or legitimate 
chastisement, whether the weapon or means 
employed were likely to be fatal or not".]

The Hanafi school includes intent. (Talion is 
permitted only for "deliberate" killings:)

bi sabab Equivalent to accidental

Indirect
quisas khata Accidental [see also quisas]
ra 'y Personal opinion
ram z or m ajdz Symbolism or figurative
rasül 
ru su l Ipl]

(<*)
fe)

Apostle, emissary

riba W j J Usury
ribät J a L j Defensive war.
ridda Session or apostasy.
sabi Women and children taken as spoil
safir Ambassador
sahih Authentic
sayy id Chief of a tribe (pre Islamic usage); descendent of 

the prophet (Islamic usage); 'Mr.' (contemporary 
usage)

shari'a Sacred law
shaykh Old man, tribal chief
shi'a Aju u I Sect in Islam
sh irk Polytheism
shorb a l-kham r Drinking alcohol
shubha A ß ^ Doubt (in evidence)
siyar “**“ Originally used as an account of battles, later used 

in shari'a dealing with the conduct of state. 
External laws, laws of nations

su lh rcl—o Peace
surm a Traditions (h a d ith) relating back to the Prophet or 

his closest companions or family (through a chain 
of narrators).

S u n n i Orthodox Muslim
Ta 'w il J j j b Allegorical interpretations
td 'z ir  offence Jij*2 Category of crime. Crimes that are not hadd  or 

quisas (mandated) crimes
ta fsir Commentary on the Qur'an
taharah Legal purity
tahkim (a £ a J Arbitration
ta jsim i \ ) Anthropomorphic
tanfil J j i j j Supererogation, nafal is the amount given in tanfil. 

Supererogation allows imam to use discretion and 
promise j ih a d is t a different share (nafal) [from that 
decreed by the schools]. All schools agree on tanfil
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Term Arabic Meaning

but disagreed on the source and quantity of the 
nafal.

taqlid Emulating
taqlid  al haqq \\ \\\V \ Emulating truth
taqlid  al-batil Emulating falsehood
ta q u iyya a j2j Dissimulation
tasbih £C;UdL*Ü Allegorical. Simile
th a 'r i Vendetta
the ft Theft
tijdra Oj U j Commerce
u m m a A -ai People, nation (all Muslims)
u su liya h Fundamentalists
lualdya Allegiance to a s h i 'i  imam
w ilaya VG male guardianship of men over women.
y u b tin  (verb) Secret belief (from batin)
zandaqah A io jj Godlessness see also zandiq
zin a Fornication or adultery
z in d iq Atheist see also zandaq
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