SEXING THE SUBJECT OF
TRANSITIONAL JUSTICE

Susan Hartis Rimmer

Our argument is...that international law does not provide even momentary distance from
subjectivity. It is intertwined with a sexed and gendered subjectivity, and reinforces a system
of male power. Until international law focuses on all people and peoples, not just a powerful
few, it will always be subject to geopolitical agendas inimical to genuine security...!

1.0 INTRODUCTION

This article describes the theoretical approaches of the international legal and realist schools to
transitional justice, and analyses the feminist challenges to these approaches. Martin Luther King
Junior in his celebrated letter from Birmingham Jail on 16 April 1963 differentiated between
those who prefer ‘a negative peace which is the absence of tension’ to ‘a positive peace which is
the presence of justice’.? Transitional justice processes in a post-conflict state often claim as an
ultimate objective not just the alleviation of tension but the positive ‘presence’ of justice.’ Yet
when this broader theme is considered, this objective of transitional justice and the audience who
will one day feel this presence of justice are often presumed to be gender-neutral.

My argument is that feminist scholarship in the transitional justice field has managed to
both inform and transform the stalled ‘realist’ and ‘legalist’ debates about the obligation to punish
in post-conflict states. Section 2.0 of the article defines and summarises these debates. Under the
‘legalist’ approach, international law is central to the project of transitional justice because it
imposes an obligation on states to punish individuals guilty of the most serious violations of
international law, and this determines that trials must be among the mechanisms chosen. The
counter-point to this position, posed by the ‘realist’ school of international relations, is that these
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choices should be left entirely to the post-conflict state concerned in the interests of democracy
and stability. ‘Strategic legalism’ is a school of thought that argues that accountability mechanisms
such as trials are not mandatory, and should have social objectives beyond the punishment of the
individual, such as providing the setting for social deliberations about justice.

Feminist theotists have made many contributions to realist/legalist debates in their
respective disciplines more generally. Influenced by these insights, feminists in the transitional
justice field ask a different set of questions that strain the boundaries of the disciplines, as set out
in Section 3.0. Feminist analysis can ask whether non-male elites in a particular society have in
fact experienced a transition from conflict to peace at all, or whether violence and deprivation has
continued unabated for certain segments of the population. I call this phenomenon ‘changing the
curtains’. A feminist legalist can interrogate the idea that if international law has the central role
ascribed to it by legalists, we might expect its impact on women involved in the relevant
transitional justice processes to be beneficial for women in an immediate post-conflict setting. As
noted by Judith Gardam in this special issue, the project of most feminist international lawyers
has been to extend the obligation to punish to the category of crimes committed against women
in armed conflict so that the rule of law will be equally applied to women and men. This has
meant the adoption of a legalist position.*

If the realist position has more explanatory power, what would be its outcomes for
women? The feminist realist position can explain why justice issues, just as gender considerations,
can be marginalised in transitions and post-conflict situations. Trying to mainstream gender into
legal frameworks that are at the margins of political processes has its own set of challenges. In
most cases, even the most high profile transitional justice mechanisms such as justice
components in peace deals, truth commissions and trials have come about after hard political
negotiations and inevitable compromises. This may contribute to pushing gender considerations
even further off the agenda.

The ‘feminist strategic legalist’ critique developed here posits that both traditional
theoretical positions are based on the absence and silence of women. So-called ‘realist’
international relations theorists focus only on elite men as the subject of discourse and do not
describe the reality of women’s lives or the complexity of gender roles,” but for much the same
reasons the gendered nature of international law means that it too will be resistant to the lived
experience of women.t A feminist strategic legalist is defined here to mean a feminist who stands
against Realpolitik impunity but is also sceptical of the claims made about criminal trials in a post-
contlict setting in relation to gender concerns. Section 4.0 assesses three transitional issues using
the idea of feminist strategic legalism: the representation of women in transitional justice
processes, the categorisation of crimes, and prosecution strategies and problems.
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My analysis confirms Dianne Otto’s claims that the ‘international struggle for the full
inclusion of women in the paradigm of universal human rights has reached a point where it needs
reinvention’.” In light of this, in this final section of this article, I consider ideas that could
‘reinvent’ approaches to transitional justice, ideas that may require an ‘omnidisciplinary’ approach.
If transitional justice interventions cannot be inclusive of women’s experiences of the conflict and
post-conflict periods, then it may be a more strategic approach to pursue other non-legal
strategies against impunity, or at least a re-gendered legalist model. Jacqui True’s article in this
issue reminds us of the importance of economic analyses of violence against women, and
economic empowerment as a possible solution. One such is a reinvention (or subversion) of the
concept of a war veteran, to give women and children the legal status and benefits of a veteran in
the same manner as a combatant if their suffering has contributed to or been a consequence of
the struggle for independence.

2.0 THEORETICAL IDEAS ABOUT TRANSITIONAL JUSTICE:
LEGALISM AND REALISM

2.1 Legalist Views

Transitional justice studies focus on what it means for a nation to come to terms with a violent
past and what to do with the perpetrators of the violence. This is usually done by analysing
accountability mechanisms at a point of transition for those accused of having committed human
rights violations during the prior regime.® Transitional justice practice has evolved as part of
international involvement in transitions or post-conflict situations since World War IL
Transitional justice research has evolved at the crossroads between international law and political
science. Analysis relating to transitional justice studies from the perspective of international law
has mainly been limited to those conflicts where international criminal trials have been held.” For
example, the Nuremberg and Tokyo trials held after World War 11, and the ad hoc tribunals set up
by the UN Security Council to deal with international crimes committed in the Former
Yugoslavia and Rwanda have been closely examined.

Legalist scholarship tends to deal with the conduct of the trials, the development of
jurisprudence or the content of international criminal law, and the creation of the International
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Criminal Court.!” In other words, legalist scholarship in the transitional justice field has been
almost exclusively trials-focused. The overwhelming majority of international law academics
advocate the holding of trials as the preferred accountability option for post-conflict settings.!!
This is also the view of the UN secretariat.!> Where legalist scholarship is critical, it tends to focus
on the question of whether amnesties given in relation to truth commissions comply with
international law,!? or whether trials are better than truth commission processes or no process at
all.1#

Emerging scholarship addresses this question of the presence of justice for the ordinary
population in a post-conflict setting. It is now said regularly in the literature that transitional
justice trial mechanisms should support the rule of law in post-conflict states. This is because the
task of transitional justice is in part forward-looking; to ensure that ‘never again’ will violations
reoccur in the society. The reason for this support for the dual role of law in a post-conflict state
is a belief in the transformative value of transitional justice processes. For example, the leading
academic in transitional justice studies, Ruti Teitel, states that transitional criminal justice ‘does
not simply advance the conventional purposes of punishment in a rule-of-law state’ but that the
law in a transitional period holds an ‘independent potential for effecting transformative politics’
and ‘liberalising’ change.'> She suggests that there is no universal norm but rather that, transitional
justice measures may be ‘partial, contextual and multiple’.!s In other words, trials can and should
assist the efforts to restore the justice sector in a society where the rule of law has broken down
or been weakened as a result of conflict.!?

The impact of international law that causes the most friction in transitional justice debates
is the imposition on a state of the obligation to punish, because this necessarily limits the options
a new state has at its disposal to deal with past violations, including the option of doing nothing.'
The legalist position is based on the characterisation of international crimes as jus cogens norms of
international law; peremptory and non-derogable norms which are fundamental to the interests of
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the international community.!” All states have a joint legal interest in the protection of jus cogens
norms (i.e. they are applied erga ommes), because they are crimes that threaten the peace and security of
humankind and shock the conscience of humanity?® Protection under international humanitarian law
(IHL), including the primary instruments of the 1949 Geneva Conventions, is firmly based on
three rules that acknowledge this jus cogens basis: (a) IHL is not subject to reciprocity; (b) victims
cannot give up or waive their rights to protection; and (c) IHL is consistent, and does not
discriminate.?!

M. Cherif Bassiouni argues that, despite the clear obligation to prosecute certain crimes
under international law, the current paradigm is that of unfettered ‘tradeability” around
transitional justice decisions. Bassiouni and other legal experts such as Diane Orentlicher instead
favour a legalist or ‘minimum accountability’ approach to transitional justice, which posits that
accountability should never be bartered in order to arrive at ‘peace’, however defined. Certain
parameters are set by international law on what options a state can take in a post-conflict setting,
such as identifying and prosecuting individuals with criminal responsibility.?2 War crimes, as well
as torture, genocide, and crimes against humanity in both times of war and times of peace, are
international crimes that have risen to the level of jus cogens, and therefore there exists a non-
derogable obligation to prosecute or extradite the individuals responsible. No amnesties can be
given.? International law has thus been considered chiefly as effecting punishment or retributive
justice only, in classic Nuremberg style.* Exponents of the minimum accountability position
make several claims for trials and retributive justice within the framework of transitional justice
that go beyond the minimum requirements of prosecution; including that trials are the ‘most
effective insurance against future repression’,? bring solace to victims,?* serve as an education in
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the rule of law,”” and bring about what Martin Luther King Junior would call the ‘presence’ of
justice to a torn society.?®

This legalist approach is beginning to embrace processes complementary to trials such as
truth commissions, restorative justice elements within trials, interplay with traditional justice
systems and a focus on longer-term issues such as the establishment of the rule of law.?? Overall
though, according to the legalist view, the role of international law in any transitional justice
process is to impose an obligation to punish. International law demands that certain crimes be
punished and prescribes how this is to be done.

2.2 The Realist Challenge

A challenge to the legalist approach comes from a political realist position which see formalised
justice as an impediment to peace, of use only as a bargaining chip to be bartered away for a
better settlement.” There are three key realist arguments against the legalist approach. Firstly, a
realist would argue that the notion of legal accountability itself for participants in a conflict is
fanciful and irrelevant. A realist may argue that the international community’s decision-making
with respect to the nature and extent of post-conflict justice needs is governed more often by
geopolitical considerations than by notions of international law, ethics, or morals. This belief is
often part of a broader theoretical position which claims that international law has no impact or
place in international relations.’! Secondly, the realist argues that the legalist approach is
destabilising and undemocratic. A realist favours the role of the leader (elected, or often the
enlightened despot model) in deciding transitional justice issues, unfettered by any supranational
considerations.’? Finally, realists argue that the legalist approach is applied selectively and usually
only to assuage Western guilt, rather than in any consistent or objective manner.
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The best known exponent of the realist position in relation to the first critique of legalism
is US academic Samuel Huntington. He derides the idea that international law has made any
contribution to transitional justice decisions.

In actual practice, what happened was little affected by moral and legal considerations. It was
shaped almost exclusively by politics, by the nature of the democratisation process, and by
the distribution of political power during and after the transition.

This view is borne out to some extent by the research data. In a study of war crime trials, truth
commissions, and amnesties pursued in civil wars that have ended since 1989, Jack Snyder and
Leslie Vinjamuri find that states have tended to follow the dictates of ‘pragmatism’ while paying
lip service to legalist arguments for justice. They also find that throughout the post—Cold War era,
powerful states have been effective at pushing the development of the norm in directions that
reinforce the authority of states and especially of liberal states.*

That is not only how it is, according to realists, but how it should be. This is the second
realist critique of the legalist approach. Deals may need to be done to establish a lasting peace. A
leader may need to give amnesties to promote security and should be able to do so based on the
mandate (democratic or otherwise) that leader has. As the former president of Uruguay, Julio M.
Sanguinetti, once stated, in relation to calls for justice for past atrocities in his country: “‘What is
more just, to consolidate the peace of a country where human rights are guaranteed today or to
seek retroactive justice that could compromise that peace?’

The third type of realist critique of the legalist approach criticises the implementation of
the doctrine in practice, for example, that trials are slow and expensive, selective and political.
Rather than spending millions to prosecute twelve individuals in the ad hoc International Criminal
Tribunal for Rwanda, the same money could have been used more productively to rebuild the
Rwandan national justice system and to encourage the development of a culture of compliance
there.? This critique can also take the form of arguing that every conflict is different and should
be treated differently, which means that there are no agreed guidelines on minimum measures to
be taken to avoid impunity. For example, Neil ] Kritz advances the idea of primary and secondary
audiences of transitional justice processes such as international tribunals. He asserts that
international efforts can often be more reflective of Western guilt over tragic failures to intervene,
such as the Rwanda tribunal — located in Arusha but administered by The Hague —than efforts
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that will reconstruct the rule of law in that state as well as avoid impunity.’” He notes that the
primary audience should be the people of the society, who lived through and suffered in the
conflict: victims, bystanders and perpetrators. The international community should be only a
secondary audience, who might hope for jurisprudence, deterrence value and a better
understanding of the conflict, which will aid eatly warning systems.?

The realist view of international law is that it is irrelevant or a veneer for political concerns,
and that in a transitional justice context any insistence on the obligation to prosecute is anti-
democratic and could also be destabilising. What if the leadership of the new democracy is not
committed to the obligation to punish, but victims are? What if the geopolitical considerations are
not sufficient for holding trials or the dynamic changes part way through the process? What if the
trials are nothing more than a veneer? Impunity can still result from trials, if they are sufficiently
flawed.

2.3 Strategic Legalism

The legalist and realist approaches are for the most part mutually exclusive. However, Snyder and
Vinjamuri have identified a stream of ‘strategic legalism’ in the work of theorist Carlos Santiago
Nino.?* Nino was highly critical of Argentine human rights groups, who, he says, ‘held a Kantian
view of punishment; even if society were on the verge of dissolution, it had the duty to punish the
last offender’.* But he also found that in relation to Argentina, trials could be ‘great occasions for
social deliberation and for collective examination of the moral values underlying public
institutions’, which can help break that power structure and invent a new, democratic society.*! In
other words, trials might just be one more tool in a transitional justice toolkit, to be chosen only
if the trials would promote some other type of social objective, not just the punishment of an
individual criminal. This corresponds with Teitel’s view of trials as useful in rebuilding the rule of
law.

Strategic legalists might re-imagine the concept of impunity measures as consisting of
immediate and mandatory trials, accept the limitations of law, and critique the idea of erga ommnes
and jus cogens norms themselves. New interdisciplinary studies of transitional justice challenge the
normative basis of the obligation to punish, by asking whether or not courts actually help post-
atrocity societies to move beyond the multiple traumas inflicted during the era of atrocities and
build a new society in which the violence of the past is not iterated.*? The argument is that trials
of a few do not recognise that the scope of these crimes could not have been as large without the
harnessing and the transformation of key societal institutions. In order to address the situation

37 Kiritz Neil “Progress and Humility: The Ongoing Search for Post-Conflict Justice” in Bassiouni above note 9 at 59. See also
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fully and provide a level of stability and order for the future of the society, these institutions, and
the parameters within which the crimes occurred, need to be addressed. For example, trials
cannot deal with unindicted perpetrators, states outside the area of conflict that may have
contributed to the violence, or bystanders.* This goes to the very heart of the legitimacy for
creating individual responsibility for war crimes.* It assumes that war time atrocities or
‘extraordinary evil’ can be dealt with by the methods we use to deal with ‘ordinary’ crime.*

Fletcher and Weinstein interviewed Bosnian judges and prosecutors and concluded that
people’s attitudes to accountability mechanisms are deeply affected by their proximity to the
violence and their personalised experience of conflict.* They conclude that a more ‘ecological’
response to social repair is necessary, addressing the damage mass violence causes at the
community level.¥” Some examples of ecological responses include truth commissions and
traditional rituals, which have recently become sites of feminist examination.* This idea is
considered further in relation to reconceptualising the concept of a veteran.

The underlying debate is over what is the proper role of law, i.e., is political change a pre-
condition to development of the rule of law or vice versa?* This article argues for a new category
of ‘feminist strategic legalism’ for those who are against impunity but are also sceptical of the
claims made about criminal trials in a post-conflict setting in relation to gender concerns. What
strategies are most conducive to transformative gender relations in a post-conflict setting?

3.0 FEMINIST COUNTER-INARRATIVES:
WHOSE TRANSITION? WHOSE JUSTICE?

Generally speaking, the theoretical framework of transitional justice—outside the focus on the
prosecution of sexual violence in criminal trials—has so far proved resistant to feminist analysis.
In a groundbreaking article, Christine Bell and Catherine O’Rourke ask whether feminism even
needs a theory of transitional justice.’’ However, there have been some important insights that
relate to the obligation to punish and the presence of justice. Thinking about gender and
transitional justice yields some immediate questions, such as, has there been a transition at all?
The research suggests that violence continues against women regardless of political context, in
other words, that women may not experience a transition to non-violence because an end to

43 As above at 579.
44
4 As above.

46 Fletcher and Weinstein above note 42.

47 As above at 574.

48 Nesiah Vasuki Truth Commissions and Gender: Principles, Policies and Procedures Gender Justice Series International Centre for
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formal hostilities is called.’! Gender-based violence in the both the conflict and post-conflict
phase may get ignored or devalued because it is privatised. For example, sexual violence in armed
contlict is conceived of as motivated by personal ‘needs’ of soldiers, unrelated to the conflict,
even if perpetrated in places of public detention, or because it occurs in the private sphere such as
domestic violence or home-based sexual slavery.>

The focus in international law on sexual violence seems to have blocked any consideration
of other gender-based violations committed in wartime. For example, the dramatically increased
levels of domestic violence that occurs in conflict; the failure to provide civilians with adequate
access to shelter or protective equipment; the suffering of refugees and displaced persons who are
forced to flee their communities; the lack of access to reproductive health assistance, and other
socio-economic harms have all been substantially overlooked.

This section focuses on the work feminist theory has done in deepening the understanding
of women’s experience of armed conflict, challenging both the legalist and realist positions. Most
feminist approaches to the impact of international law in transitional justice processes have
usually adopted the legalist approach advocating minimum accountability without further
examination, and sought to make any trials resulting from the obligation to punish gender-
inclusive.>* The prominence given to prosecutorial remedies for gender violations of international
humanitarian and human rights law is reproduced in the accountability provisions of UN Security
Council Resolution 1325 (2000) on Women, Peace and Security.’> In addition to calling for an
exclusion of amnesties, these provisions emphasise the responsibility of states to prosecute those
responsible ‘for genocide, crimes against humanity, and war crimes including those relating to
sexual and other violence against women and girls’, yet are silent on complementary forms of
redress.’

Similarly, the Secretary-General’s 2002 study on Women, Peace and Security”” and the
Independent Experts’ Assessment on the Impact of Armed Conflict on Women and Women’s

51 Nf Aoldin Fionnuala D and Turner Cathetine ‘Gender, Truth and Transition” (2007) 16 UCL.A Women’s Law Journal 229 at
240.
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Role in Peace-building® place greater emphasis on criminal prosecution than truth commissions,
reparations or other forms of justice. The legalist approach assumes jus cogens norms are universal
and gender-neutral, and therefore powerful advocacy tools for women.® However, universality
cannot be assumed.®” Rather, international law norms arguably have a primarily Western
audience.S! Universality of jus cogens norms has also been questioned by feminist theorists who ask
whether international criminal law been ‘transformed’ to meet the reality of women’s experience
of armed conflict, or only the experience of Western women,5 or is still fundamentally limited to
the experience of elite men.®

One feminist reading of the legalist position could say that limiting the ‘tradeability’ of
trials for a new state works in favour of women, who might be in a weak position as citizens after
a conflict to ‘trade’ politically for a justice outcome. An example of this would be amnesty deals
for ex-military struck at a peace negotiation where no women are present. International law is
understood in this sense as a method of controlling the use and abuse of power.%

Realists could argue that international law is irrelevant and merely a rhetorical device, so
that focusing on trials would be a waste of feminist energy and resources. Alternatively, they
could argue that a decision by a new state to prosecute crimes, even including gender-based
violence, may be destabilising to the fragile state. Women might then be the most vulnerable to
any recurrence of violence. Neither view takes into account the idea of ‘changing the curtains’
that in fact women might still be experiencing violence on many levels and not be in a position to
‘trade’, all they have traded is one set of curtains for another.%5 So a feminist strategic legalist view
might see value in not trading trials for some other benefit in a post-conflict setting, but accept
that there are gendered holes in the legalist view too.

The legalist position does not necessarily benefit women for three main reasons: lack of
representation of women in decision-making structures within transitional justice mechanisms (or
what Christine Bell and Catherine O’Rourke term ‘visible exclusions’);® the incomplete
categorisation of acts that affect women as international crimes; and flawed prosecution strategies
(which Bell and O’Rourke term ‘conceptual exclusions’).®” These criticisms are predicated on
making the legalist approach work better for women. However, Bell and O’Rourke also identify a

5 See Rehn Elisabeth and Sitleaf Johnson Ellen Women, War and Peace: The Independent Experts’ Assessment on the Impact of
Armed Conflict on Women and Women’s Role in Peacebuilding UNIFEM New York 2002 pp 93-101.

59 Charlesworth Hilary and Chinkin Christine “The Gender of Jus Cogens’ (1993) 15 Human Rights Quarterly 63.

60 Kritz above note 37 at 59.

61 This is a debatable point. Western feminists have made use of the experiences/sufferings of ‘the other’ in their efforts to

promote a gendered understanding of international law. In doing so Western feminists have interpreted the experiences of

the other through a western cultural lens. However, this does not necessarily mean that non-western women do not

appreciate or want the possible gains of the liberal international law framework.

Kapur above note 53 at 1.

63 Charlesworth Hilary and Chinkin Christine The Boundaries of International Law: A Feminist Analysis Manchester University
Press Manchester 2000 pp 38—46.

64 Chinkin Christine and Charlesworth Hilary ‘Building women into peace’ (2006) 27(5) Third World Quarterly 937 at 946.
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‘growing feminist unease’ with the question of ‘where is the feminism in transitional justice
discourse?’® I argue the unease stems from acknowledging that the legalist approach might be
insufficient to assist the attainment of material benefits for women in post-conflict settings, not
to mention transformative societal reform on gender equality. New and creative strategies are
required.

One feminist response to the obligation to punish under international law states that law is
so resistant to women’s lived experiences as to make trials not worth pursuing.® This is partly
because it is flawed in recognising the full experience of gender-based violence and because it
does not ‘redistribute’ shame or any type of tangible benefit.”” Even if improvements were made
on current practice in trials, scholars such as Karen Engle and Julie Mertus argue that better
prosecution strategies may not solve the inherent problems facing women involved in
international trials,”" and we should be critical of claims that international adjudication of wartime
rape cases necessarily advances the interests of female survivors.™

The second important feminist counter-narrative relates to the categorisation function of
international law. Judith Gardam argues that the project of categorisation of crimes should not be
considered closed, that international humanitarian law does not adequately address the protection
needs of women in armed conflict as it currently stands despite the admitted advances made,”
and violations must be perceived as sufficiently setious to constitute an international crime.”

The third important counter-narrative focuses on outcomes for women. Christine Bell and
Catherine O’Rourke propose that feminist theorists should focus on how transitional justice
debates help or hinder broader projects of securing material gains for women through
transition.” Similarly, Katherine M. Franke argues that transitional justice outcomes for women
should be judged on whether they provide recognition and redistribution, as mentioned above.’s
While transitional justice mechanisms can do both, Franke decides that they are mostly engaged
with recognition-based justice projects and that this has come at a cost to the individual women
involved, while the limited script offered to women casts them only as victims of sexual
violence.”

In the next section I address the broader question as to why and how these limitations in
the legal and social outcomes for women have occurred: are the deficiencies due to gaps in the
law or are they structurally embedded—‘hard-wired’—in the law itself? What if international law

As above.

See Engle above note 6.

70 Franke Katherine M ‘Gendered Subjects of Transitional Justice’ (2006) 15(3) Columbia Journal of Gender and Law 813.

Engle above note 6.

See further Mertus Julie ‘Shouting from the Bottom of the Well: The Impact of International Trials for Wartime Rape on
Women’s Agency’ (2004) 6(1) International Feminist Journal of Polities 110.

Gardam and Jarvis above note 53 at 184.

See further Gardam Judith “‘Women and Armed Conflict: The response of international law’ in Durham and Gurd
Listening to the Silences above note 4 at 1009.

7> Bell and O’Rourke above note 50 at 23.

76 Pranke above note 70 at 813.
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is not as relevant to transitional justice processes as international lawyers think it is?7® By
employing feminist strategic legalism, I seek to assess three issues: the representation of women
in transitional justice processes; the categorisation of crimes; and prosecution strategies and
problems.

The above concerns might be addressed with the minimum accountability model. Trials
can be made better, the participation and representation of women in transitional justice
mechanisms could be mandated beyond a token gesture. Gaps in international criminal law with
issues such as forced maternity could be successfully filled and implemented in the same manner
as the issue of rape as a war crime. These strategies should be pursued vigorously by feminist legal
scholars and practitioners,” but that they are ultimately insufficient strategies.® However, I
suggest that the area of transitional justice that causes feminist unease because the issue of
whether trials really achieve social repair is harder to assess.8!

Bell and O’Rourke describe this unease as being about ‘what exactly transitional justice is
transiting “from” and “to’”.82 they categorise conceptions of transitional justice as ordinary,
liberalising or restorative,®> and argue that feminist theory should focus on a ‘Iarger dream’ of
substantive and material justice for women.8* I concur. If the violations against women in armed
conflict arise from structural inequalities experienced in peace time, then processes are required
which address structural discrimination in the society. Can individual criminal trials, or even
communal truth commissions, sepatately or in combination contribute to this end-game?

Dealing with communal structures that engender violence is important when considering
the transition from gender-persecution within a conflict zone to post-conflict justice. The post-
conflict phase is often seen as an opportunity for women’s empowerment. As Sheila Meintjes has
noted:

. women do gain from the shifts in gender relations during the war, they may lose their
wartime gains in the cusp, in the period between war and peace. Thus the transition from
war to peace emerges as a critical moment in the shifting terrain of gender power.8>

Fionnuala Ni Aolain and Michael Hamilton suggest exactly the opposite: that what may appear to
be a2 moment of opportunity in transitional societies can become what they term ‘a moment of

78 See further Charlesworth Hilary ‘Saddam Hussein: My part in his downfall’ (2005) 27 Wisconsin International Law Journal
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Criticism of trials could flow naturally from the gap between law and justice, inevitable because rights have a ‘symbolic

valance’ that can never be realised by the laws on the books: Pahuja Sundhya ‘Rights as regulation: The integration of
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retrenchment’, partly due to Western interventions that entrench the operation of the
public/private divide in transitional states. 8 The sexual stereotyping of women in transitional
justice processes has even been linked to the increased vulnerability of women in transitional
societies to sexual trafficking and slavery.®” This also has ramifications for ‘post-conflict’
economic policies:

. not only is ‘post-conflict’ a misnomer for women, so too may be reconstruction,
reintegration and rehabilitation. These concepts all assume an element of going back,
restoring people to a position or capacity that previously existed. But this is not necessarily
what women seek. The goal is rather societal transformation, that is, not restored
dependence and subordination but rather an enhanced social position that accords full
citizenship, social justice and empowerment based upon respect for standards of women’s
human dignity and human rights that may never have previously existed. On the other hand,
going back may be precisely what is wanted and it should not be assumed that because
women have been subordinated by conflict that they have no agency or are unable to
formulate their own agendas.88

Women may be experiencing a mere changing of the curtains from transitional justice processes,
and the new curtains may even be cut from the same cloth. Franke’s conception is that in the first
dynamic stages of transition, different narratives of the past are battling for dominance, including
masculinised and feminised narratives of the conflict and the future. She presents the idea that
the deaths or absence of many men can create a feminised society which then can be confronted
by a strong ‘remasculinisation’ of culture, of which domestic violence is a part.®

4.0 FEMINIST STRATEGIC LEGALISM APPLIED

4.1 Whose Truth? Representation of Women in Transitional Justice Processes

Although the obligation to punish is non-discriminatory, it does not rely on democratic
acceptance and does not address the issue of representation of women in transitional justice
mechanisms.” Representation is used here in both senses of the term — numerical and actual

86 Ni Aolain Fionnuala and Hamilton Michael ‘Gender and the Rule of Law in Transitional Societies’ Minnesota 1.egal Studies
Research Paper No. 09—12; Transitional Justice Institute Research Paper No. 09—02 March 2009 p 102.

87 Ni Aoldin and Turner above note 51 at 262.

88 Chinkin Christine (Consultant to the Division for the Advancement of Women) Peace Agreements as a Means for Promoting
Gender Equality and Ensuring Participation of Women EGM/PEACE/2003/BP.1 31 October 2003 United Nations Division
for the Advancement of Women (DAW) Expert Group Meeting on ‘Peace agreements as a means for promoting gender
equality and ensuring participation of women — A framework of model provisions’ 10-13 November 2003 Ottawa
Canada p 9.

89 As above at 824.

90 Buss Doris “‘Women at the Borders: Rape and Nationalism in International Law’ (1998) 6(2) Feminist Legal Studies 171 and
Chinkin Christine ‘Symposium — The Yugoslav Crisis: New International Law Issues, Rape and Sexual Abuse of Women
in International Law’ (1994) 5 European Journal of International Law 326.
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participation by women and the stories of women. Women are unlikely to be represented in
transitional justice mechanisms if there is little ‘gender-mapping’ of the conflict and women are
excluded from the peace negotiations and agreements.”! Even democratic structures might not
automatically mean that women represent other women or that all women’s views are well-
represented.”? ‘Gender-mapping’ a conflict refers to assessment and documentation of gender-
based violations during a conflict.”® Lack of documentation of gender-based violations has
consequences for the proper prosecution of those offences. An all-female team of investigators
conducted the first rape investigation in time of conflict for the Independent Commission for
Former Yugoslavia (ICTY), and the evidence was provided to the Office of the Prosecutor of the
ICTY.%* Christine Chinkin argues that ‘mapping’ a conflict is crucial to drafting an effective peace
agreement.” It is important in its own right, and also important to establish factual bases for any
proposed humanitarian intervention by the international community, to provide objective
evidence of the role and status of women and any changes in that society. Moreover, transitional
justice outcomes that benefit women are unattainable unless the full realities of their lives before
and after the conflict are understood.

This silence both reflects and helps perpetuate a situation in which women are not
consulted and do not participate adequately in transitional justice processes. The requirement for
the equal representation of women in public life is based on the principle of non-discrimination
in human rights law and the idea that politics is constitutive for the processes of society as a
whole and not simply a mechanical ‘reflection’ of social and economic interests.” Therefore, the
exclusion of women and non-integration of a gender perspective in transitional justice processes
reinforces existing power asymmetries between women and men; these processes are thus less
likely to contribute to sustainable peacebuilding.??

Part of the answer is to pursue strategies which facilitate the participation of women in
mechanisms designed around the obligation to punish, and also to those designed to promote
truth-telling. This can lead to an ‘add women and stir’ approach.”® Alternative to trials, such as
truth commissions, unofficial tribunals and traditional justice practices, deserve further attention.
The participation of women in the less formal mechanisms is still partial and may still be
predicated on the same problematic foundations as trials, such as the ‘truth’ being what happened

91 Bell and O’Rourke above note 50 at 34.
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to men, and the only truth about women being their experience of sexual violence.”” For example,
in a truth commission context, women often tell men's stoties of violations (theitr husbands or
sons) to commission hearings rather than their own.! The most visible female activists in
transitional contexts have often been mothers of the disappeared, or widows.!%! It follows that
truth commissions may portray the violations experienced by women as a relatively small
percentage of the total violations reported to the commission.

Gender bias has been identified in the truth-telling function of truth commissions. Firstly,
a gender dimension is lacking when examining the range of harms in a conflict;'? secondly, there
is a focus only on sexual violence when harms against women are considered;!®® and thirdly,
‘ordinary’ or routine violence is omitted, especially socio-economic harm experienced by women
in conflict due to their gendered roles.!™ The failure of truth commissions to fully integrate
women’s experiences is troubling on a practical level as it may restrict women’s entitlement to
additional forms of legal redress,!> but also on a symbolic level because it leads to a distorted
historical record of ‘truth’.106

On the other hand, due to their mandate to present an overall narrative of the conflict,
truth commissions may be better at finding patterns and structural gender problems. The Sierra
Leone Truth Commission sought to answer the question in its final report as to ‘why
extraordinary violence was perpetrated against women?’'?7 It found that the low status of women,
their lack of economic self-sufficiency and the belief of men that women were their property were
all part of the answer.108

This is valuable, but truth commissions do not address impunity directly, and this may be
important to women in transitional justice settings being asked to live with the perpetrators of
crimes against them. Much depends on how the final report and recommendations are dealt with
by the particular society, and how the process is complementary to any serious crimes process.
Truth commissions may not provide any material benefit to women’s lives unless combined with
a gender-sensitive reparations programme.

9 See further Rosser Emily ‘Depoliticised Speech and Sexed Visibility: Women, Gender and Sexual Violence in the 1999
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4.2 Categorisation of Crimes: Whose Crimes?

Jan Jindy Pettman asked in 1996 ‘[w]hat has it meant to displace sex onto women, and to see sex
as not political?’!® Chilla Bulbeck replied ‘[i]t has meant drawing a shatp line of visibility and
invisibility between military violence and domestic violence, thus obscuring useful ways to
understand intra-state or intermediate forms of patterned sexual violence, for example, war
rape’.!"0 There have now been significant achievements by feminist lawyers in the project of
categorising some forms of gendered behaviour in conflict as international crimes.!"! Feminists
have concentrated on this strategy because the categorisation of some behaviours as international
crimes has a critical influence on Security Council decisions to intervene, the triggering of the
obligation to punish, and a resulting prosecution strategy.

On this point of recognising patterned sexual violence, there has been considerable
progress. Article 7(g) of the Rome Statute (1998) explicitly enumerates rape as a crime against
humanity. The Security Council unanimously adopted Resolution 1325 (2000) on the topic of
‘Women, Peace and Security’ urging the Secretary-General to carry out a study on the impact of
armed conflict on women and gitls, and the role of women in peace-building. Prosecutions for
gender-related crimes in international criminal law have also been hailed as revolutionary. Both
the ad hoc tribunals for Yugoslavia and Rwanda, as well as the Sierra Leone Special Court have
successfully indicted, prosecuted and convicted defendants for gender-based crimes, including
rape as a crime against humanity and an element of genocide in the _Akayesu case before the
ICTR,"2and the Celebici, Furundzija and Kunarac cases relating to rape as torture, sexual slavery and
sexual acts as inhumane treatment before the ICTY.!3 There have been significant decisions by
regional human rights courts, such as Mejia Egocheaga v. Peru in the Inter-American Commission of
Human Rights, which accepted rape as torture.!!4

Why then do feminist international lawyers continue to argue that law, including
international law, is gendered and resistant to attempts to transform it into a legal system that can
propetly deal with women's experience?!!> Feminist lawyers claim that generally the law of armed
conflict has historically set up the male combatant’s experience in conflict as the standard and
thereby has misunderstood or left women’s experience of conflict unregulated in the ‘private’
sphere.!¢ In this light, the breakthroughs above could be seen as exceptional. Much of the
progress in the feminist categorisation project has been made by reinterpreting existing
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international violations through a gendered lens.!'”” For example, domestic violence can be
prosecuted as torture or rape as a ctime against humanity''® as opposed to transcending or
reinventing the existing template of male experience. The requirement that an individual act be
part of a systematic or widespread pattern/policy is difficult to fit into the traditional
conceptualisation of domestic violence in either conflict or post-conflict settings. A
reconceptualisation of how those requirements are interpreted would be required which does not
yet exist in the case law, or in domestic legal systems.

There are still significant gender gaps in international humanitarian law and corresponding
gaps in gender theory which affect transitional justice mechanisms. For example, the issues of
forced maternity and domestic violence are key transitional justice issues that raise important
gender questions, but there is little recognition of either of these problems in their own right
under international law. Theoretical explanations of their impact on women in a post-conflict
setting are also thin. Forced maternity is a particularly complex phenomenon, perhaps because it
straddles states of war and peace, and there is no parallel offence which can happen to a man.'®
Forced maternity raises the constant question of whether to emphasise the ‘sameness’ or
‘difference’ of women’s expetience to men’s.!20

The continuance of the categorisation project therefore has merit, but Judith Gardam has
cogently argued that the project of moving crimes which happen to women in war into the public
sphere may not rectify the limitations of the law.'?! One important limitation, as noted in relation
to truth commissions above, is that international law tends to emphasise women’s sexual and
reproductive identities and harms inflicted by opposing forces.'?? The International Committee of
the Red Cross (ICRC) also made this point when it released a comprehensive study in 2001 titled
‘Women Facing War’.'2 The ICRC found that women are not innately vulnerable, but can be
made vulnerable since they are seen as ‘symbolic’ bearers of their racial, cultural or religious
identity, as well as being the producers of future generations.'?* Other factors that render women
vulnerable are specific skills, social status and economic situation, an intersection of
distinguishing features.

Women are not exclusively the victims, the caregivers or the passive supporters of men in
times of armed conflict.!?> The reality of modern conflict is that women’s roles also include being
involved as members in armed forces and perpetrators of various forms of violence. It is this sort
of complexity and recognition of intersectionality in gender identity that should be reflected in
legal responses and the categorisation of crimes.

17" Chinkin above note 90 at 326.
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4.3 Prosecution Strategies and Problems: Whose Justice?

In this section I set out feminist challenges to prosecution of international crimes. Even if women
are represented in a meaningful way, or if international law itself can be made inclusive of
women’s experiences, it does not follow automatically that the implementation of the law will be
gender-sensitive, or pursued ‘with the same fervour as are the war crimes which happen routinely
to men’.12¢

Due to precedents such as Akayesu or the ICTY cases, feminist lawyers assume that
progress in jurisprudence will continue that trials will be proceeding from a better base of gender-
sensitive legislation, procedural rules and jurisprudence. This assumption may be ill-founded. For
example, crimes against humanity are requited to be wide-spread and systematic, and as
Charlesworth and Chinkin point out, ‘although the rapes and sexual violence in the former
Yugoslavia have been perceived in such terms, this may not always be the case. There is a
tendency to regard the sexual abuse in the former Yugoslavia as exceptional and not as a regulatly
occurring part of armed conflict.’?” They note that the UN’s ‘fact-finding’ in Rwanda in 1994 did
not detect systematic sexual violence against women until nine months after the genocide, ‘when
women began to give birth in unprecedented numbers’.!2

There are a series of practical problems with prosecution strategies in attempts to achieving
justice for women. Firstly, successful prosecutions require witnesses. A recurring problem for
transitional justice processes is significant under-reporting of gender-persecution. Due to the
trauma of the victim, the social stigma attached to rape and fear of ostracism from her family and
inadequate concern of authorities, women ate less likely to seek redress by reporting rape to the
authorities, increasing the likelihood of impunity for a persecutor.'? Many serious acts of gender-
based violence, including domestic violence, can have the psychological effect of torture. Torture,
as a crime, has a lasting effect on its victims, that of silencing and alienating them from communal
support. The psychological harm created by torture can have disproportionately negative effects
on women, already disadvantaged in power structures.!® The purpose of a criminal trial in a
transitional justice context is to prosecute and punish the major war criminals for violations of
international law, thus a war crimes trial can ‘only do so much’.13!

The second practical problem with trials is that the process of giving testimony in trials or
to a lesser extent other types of public proceedings may only serve to re-traumatise women.
Nicola Henry has analysed the experience of women giving evidence of gender-based violence in
international war crimes trials. Henry notes that war crimes trials might have an ‘inherently

126 Copelon Rhonda “Women and war ctimes’ (1995) 69 S¢ John'’s Law Review 61 at 65.

127" Charlesworth and Chinkin above note 63 at 333.

128 As above at 219.
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counter-narrative effect’,'® despite the best efforts of investigators and prosecutors.’> The
physical and psychological wounds as a consequence of rape and sexual abuse are often not part
of accepted rape testimonies, as emotions have no place in the courtroom,'® if prosecutors or
judges want to deal with sexual violence issues at all.!3

The nature of defence strategy is to discredit the evidence of the witness or prove consent,
which may exacerbate the devaluation of raped women who have come to testify, even in an
international tribunals, where the sexual violence alleged is often systematic. The possibility of
retraumatisation is a highly likely response within this context, as we have seen so often in
domestic trials. Inevitably, the reconstruction of the story will entail reliving of the traumatic
event and may induce retraumatisation.!36

Thirdly, a war crimes trial may not in fact be the appropriate context for sexual violence
survivors to reconstruct their stories and thus recover from their traumatic experiences. Even if
not retraumatised, victims of sexual violence, if they are actually chosen to give testimony at a
trial, only get to tell a piece of their story. Further, those experiences remain cloaked in secrecy
given that, out of necessity for their protection and safety, the court sessions are often in private.
There is no necessary link between publicity and healing. There have also been reports of the
ostracism of women on their return to their communities.'?’

Healing may not then result from a trial process. On the other hand, testifying at public
proceedings such as a trial is potentially an empowering process for survivors given that it
constitutes a measure of justice due to the legal weight given to their words.!?® This may be an
advantage of truth commissions, although Ni Aoldin and Turner warn that the informality and
flexibility of the truth commission mechanism may make them more susceptible to discriminatory
factors.’” Even in the rare case where every care is taken of the witness, progress in jurisprudence
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comes at a great personal cost to the women involved. As Franke puts it, war crimes trials operate
best on the ‘wholesale’ not ‘retail” level. !0

Fourthly, material benefits in the form of financial compensation for women who
participate in trials and truth commissions may not be forthcoming. The legal consequences of
the supranational criminal law system (sentencing and reparations) are increasingly being
examined with the situation of survivors of gender-based violence in mind. This is a welcome
development,'#! but there is still a lack of long term financial assistance available through the trial
process. These problems would confirm Fletcher and Weinstein’s argument that legalist solutions
may not promote social repair, even for the individual women directly involved.

5.0 POSSIBILITIES FOR REINVENTION: WOMEN AS VETERANS

Katherine M Franke has argued that the most useful theoretical framework for addressing the
benefits of transitional justice for women is that which considers both recognition of individual
experience and redistribution of shame and the benefits of peace.'”? Even where recognition is
achieved (or partially achieved for the reasons noted above) by the obligation to punish,
redistribution of shame and basic livelihoods affected by conflict has not been achieved.'®#
Feminist theory should identify some creative alternatives that seek to provide justice for both the
individual and communal harms women experienced in war and peace, to fulfil the call for
women to be treated as heroes.!* I argue above that moving gender issues from the private to the
public sphere may not lead to a material benefit for survivors of gender violence from a
transitional justice process, even those which focus on restorative justice measures. In other
words, breaking down the public/private distinction may not be a sufficient strategy.

Improving the material position of women and pursuing strategies that make trials better
will not rectify the core problem of providing material long-term assistance to survivors of the
conflict and improving their status in society. A perennial question facing feminists is how to
recognise the scope of the harms visited upon women without characterising them as victims. In
particular, women in a transitional justice process need to be offered a script which does not cast
them only as victims of sexual violence.!

I therefore propose that female non-combatant survivors of armed conflicts should be
accorded veteran status. This leads to the question of the criteria for inclusion. Should it be all
women who lived through armed conflict, or a sub-category of women who would qualify
because they expetienced violations or participated in resistance in some manner? Should non-
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combatant men be included on the same basis? It could be argued that there are other ways for
recognising women’s suffering than bringing them into the combatant/veteran framework.

However, such a move would take away an exclusive focus on sexual harms, and refocus
attention on violations of women’s economic, social and cultural rights during and after armed
contlict.*6 Moreover, such a measure might focus on patterns of behaviour that surface the
gendered dimensions of violence occurring to men in armed conflict, especially non-combatant
men.'¥” As Franke puts it:

The reduction of gender to the sexual and the ignorance of how men can suffer gendered
violence is, to be most generous, a form of overcompensation for the years of ignoring
women’s place in humanitatian law.148

Since the two World Wars, the concept of a veteran has come to mean many different things in
different contexts,!* but at the core of the term it has three benefits. A veteran receives
maintenance and entitlements from the state for life. The veteran has a certain status and standing
when it comes to transitional justice decisions. If not always consulted, veterans are at least
considered central to the process. Society is called upon to reflect on the contribution to the
overall welfare of society that a veteran has made.! The idea of veteran as fighter could be
displaced and replaced with the idea of veteran as survivor.

Feminist international relations scholars alert us to another benefit of thinking of women
survivors as veterans as a transitional justice process. In a post-conflict context, the historical
record of the conflict produced by trials and truth commissions is also a nationalist narrative,
which employs deeply gendered discourse. Pettman notes that the nation ‘is often called up in
familial language — motherland, kin, blood, home—language that is strangely different from the
Realist representations of power politics and rational self-interest. In a complex play, the state is
often gendered male and the nation female’.’! The nation is often represented as a woman under
threat of violation;'®? and sexual harms can be directed at eliminating the integrity of the
individual woman’s community.'>> The ‘complex politics between actual women’s bodies and the
dangers they experience in wars and identity conflicts on the one hand, and nationalist discourses
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using representations of women’s bodies to mark national or communal bodies on the other’5* is
often very cleat.

Constructing women as wartime veterans might therefore have the effect of redistributing
shame and changing the nationalist discourse. It may at least provide a language and a
framework—a new script—which may be validating to the survivors themselves. In addition, a
step such as this would go a long way toward meeting some of the economic, as well as social
needs of women and their children. It may also focus attention on women as development actors.
Money from the international community earmarked for victim funds could become veterans’
programs.!

6.0 CONCLUSION

For feminist international lawyers who accept a role for international law in post-conflict
societies, there is a need to move beyond improving the content and application of international
criminal law in trials to a broader quest for justice for women in post-conflict states, better
informed by realist critiques. Gaining breakthrough precedents in a courtroom is an important
endeavour, but it should not be the sole or even the primary task, particularly in an in-country
context where the trials themselves may be badly designed or executed. To this end, this article
poses what Cynthia Enloe terms the radical feminist question ‘what if?’15 What if lawyers were
more focused on the right political conditions to hold trials? What would need to happen for the
curtains to be ripped down and a new view of the world exposed?

The benefit of the legalist model of transitional justice for women lies in the fact that a
new state or the UN cannot ‘trade’ the rights of the least powerful for the benefit of the most
powerful or vocal in the new state. However, this model runs the risk of being imposed without
any consultation with the affected community, including women, thus limiting the possibilities of
democratic participation or the incorporation of indigenous justice mechanisms. At the same
time, the benefits of truth commissions and informal justice mechanisms may be oversold.'s
Legal responses per se need to be carefully and modestly evaluated for their capacity to deal with
the intense dislocation, the complete destruction, which conflict inflicts on humanity.'s8
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As a bare minimum, any international interventions in transitional justice decisions, such as
the setting up of hybrid tribunals or truth commissions, should seek to do no harm to women.
The international community should be inclusive of women’s experiences of the conflict and
post-conflict periods in anything it funds or recommends in a transitional society. I suggest that it
might be better to pursue non-legal methods of attaining material benefit than to encourage
women to participate in flawed trials in a post-conflict transitional period.

This is an artea where the realist arguments expounded eatlier in the paper deserve
engagement. Narrow legalist scholarship in this area may be leading to failures of imagination in
responding to the complexities of transitional justice processes. While I reject the realist
acceptance of impunity for political expediency, international lawyers cannot afford to ignore the
political pressures new states face when making transitional justice decisions. Feminist lawyers
cannot ignore the possibility that trials can do damage, or just change the curtains. International
lawyers need to move beyond the concept of ‘trial as end-game’, and be more responsive to both
the political realities faced by a new state and the situation of women in that state when
advocating and designing particular mechanisms. Legalist scholarship has centred on the
appropriate forum for prosecuting war criminals and the implications of war crime tribunals for
the further development of international humanitarian law and, more generally, of the
international criminal justice system. The risk is that if the trials are not well-designed and well-
executed, they may fail and undermine the establishment of the rule of law in the longer peace-
building effort.

Much depends on the right conditions for holding trials. If those hearings may serve only
to construct women as victims of sexual violence, retraumatise them and further stigmatise them
at a time when it is most important that women build trust in the rule of law to protect them,
then they should not be pursued. Truth commissions and other ritualised processes may do better
at providing some sort of social repair for communities. Then there may need to be additional
measures to ensure women’s long term economic rights and protections are addressed.

The minimum accountability model is currently presented or assumed to be gender-neutral
in its effects. Pursuing legal responses in the wrong circumstances may be worse for women that
doing nothing at all in the early periods of transition. In the absence of the requisite political will
at both the domestic and international level, transitional justice mechanisms can be manipulated
or rendered impotent, whilst creating false expectations, waylaying the efforts of human rights
advocates and costing millions of donor dollars. 15

A feminist strategic legalist approach would focus on gaining the full participation of
women in peace negotiations and key decisions about transitional justice processes and the
development of a justice sector, and preserving evidence and acquiring data in relation to
international and domestic gender crimes for the day when fair trials can be held. Efforts could
be focused on keeping women safe from post-conflict spikes in domestic violence and improving
basic standards of living through interventions based on a rights-based approach to
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development.!®® Advocacy for access to a victims fund or reparations that did not rely on a
lengthy legal process could be beneficial.

The formal ending of violence does not necessarily mean the achievement of peace, rather
it provides a ‘new set of opportunities that can be grasped or thrown away’.!*! Law in a
transitional period might hold an ‘independent potential for effecting transformative politics’ and
‘liberalising’ change.'®> On the other hand, in the context of the societal breakdown caused by
armed conflict, feminist scholars may be asking international law to engage in too much ‘heavy-
lifting’.1®3 If transitional justice represents theory and praxis in a liminal zone between
international relations and international law, both of which have proved resistant to feminist
analysis, why are many feminists so confident that transitional justice represents an opportunity
for transformative change? This may be an ‘article of faith’ held by feminist lawyers which needs
to be revisited, or it might even represent a distraction from the main game of achieving justice
for women in a broader sense.

The concept that international law should be ‘transformative’ is central to a feminist
methodology, but only in the full acknowledgement of the limitations and problems of law in this
context, and in pursuit of the ‘Jlarger dream’ of gender justice.'™* For the international lawyer,
modesty about what the law can accomplish is an important virtue.!6> @

160 See further Hearn Jane and Harris Susan ‘Debating the relationship between human rights and aid in Australia’ (2002) 59
Development Bulletin Development Studies Network 77.

Rothstein Robert L cited by Lambourne Wendy ‘Post-Conflict Peacebuilding: Meeting human needs for justice and
reconciliation’ (2004) 4 Peace, Conflict and Development 2.

162 T eebaw above note 16 at 364.

163 My thanks to James Hathaway for this suggestion.

164 Bell and O’Rourke above note 50 at 44.

165 Drumbl above note 32 at 10.

161

147



Copyright of Full Text rests with the original copyright owner and, except as
permitted under the Copyright Act 1968, copying this copyright material is
prohibited without the permission of the owner or its exclusive licensee or
agent or by way of a license from Copyright Agency Limited. For information
about such licences contact Copyright Agency Limited on (02) 93947600 (ph) or
(02) 93947601 (fax)



