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Expert assistant Order 34B

Rule 4

(4)

&)

(6)

The Court must give each party a reasonable opportunity to
comment on the report and may allow a party to adduce
evidence, or further evidence, in relation to an issue identified,
but not to examine or cross-examine the expert assistant.

A party must not communicate, directly or indirectly, with the
expert assistant about any issue to be reported on, without the
leave of the Court or a Judge.

The expert assistant must not give evidence in the proceeding.

Remuneration of expert assistant

The Court may make an order for the payment of an amount
for the reasonable remuneration and expenses of an expert
assistant, including an order that the amount be paid by 2 or
more parties jointly.

Federal Court Rules 189



Guidelines for Expert Withesses in Proceedings in the Federal
Court of Australia

This Practice Direction replaces the Practice Direction on Guidelines for
Expert Witnesses in Proceedings in the Federal Court of Australia issued on 4
September 2003. Practitioners should give a copy of the following guidelines
to any witness they propose to retain for the purpose of preparing a report or
giving evidence in a proceeding as to an opinion held by the witness that is
wholly or substantially based on the specialised knowledge of the witness
(see - Part 3.3 - Opinion of the Evidence Act 1995 (Cth)).

M.E.J. BLACK

Chief Justice

19 March 2004
Explanatory Memorandum

The guidelines are not intended to address all aspects of an expert withess’s
duties, but are intended to facilitate the admission of opinion evidence
(footnote #1), and to assist experts to understand in general terms what the
Court expects of an expert witness giving opinion evidence. Additionally, it is
hoped that the guidelines will assist individual expert witnesses to avoid the
criticism that is sometimes made (whether rightly or wrongly) that expert
witnesses lack objectivity, or have coloured their evidence in favour of the
party calling them. Ways by which an expert witness giving opinion evidence
may avoid criticism of partiality include ensuring that the report, or other
statement of evidence:

(a) is clearly expressed and not argumentative in tone;

(b) is centrally concerned to express an opinion, upon a clearly defined
question or questions, based on the expert’s specialised knowledge;

(c) identifies with precision the factual premises upon which the opinion is
based;

(d) explains the process of reasoning by which the expert reached the opinion
expressed in the report;

(e) is confined to the area or areas of the expert’s specialised knowledge; and
(f) identifies any pre-existing relationship between the author of the report, or
his or her firm, company etc, and a party to the litigation (eg a treating medical
practitioner, or a firm’s accountant).

An expert is not disqualified from giving evidence by reason only of the fact of
a pre-existing relationship with the party that proffers the expert as a witness,
but the nature of the pre-existing relationship should be disclosed. Where an
expert has such a relationship with the party the expert may need to pay
particular attention to the identification of the factual premises upon which the
expert’'s opinion is based. The expert should make it clear whether, and to



what extent, the opinion is based on the personal knowledge of the expert (the
factual basis for which might be required to be established by admissible
evidence of the expert or another witness) derived from the ongoing
relationship rather than on factual premises or assumptions provided to the
expert by way of instructions.

All experts need to be aware that if they participate to a significant degree in
the process of formulating and preparing the case of a party, they may find it
difficult to maintain objectivity.

An expert witness does not compromise objectivity by defending, forcefully if
necessary, an opinion based on the expert’s specialised knowledge which is
genuinely held but may do so if the expert is, for example, unwilling to give
consideration to alternative factual premises or is unwilling, where
appropriate, to acknowledge recognised differences of opinion or approach
between experts in the relevant discipline.

The guidelines are, as their title indicates, no more than guidelines. Attempts
to apply them literally in every case may prove unhelpful. In some areas of
specialised knowledge and in some circumstances (eg some aspects of
economic “evidence” in competition law cases) their literal interpretation may
prove unworkable. The Court expects legal practitioners and experts to work
together to ensure that the guidelines are implemented in a practically
sensible way which ensures that they achieve their intended purpose.

Guidelines
1. General Duty to the Court (footnote #2)

1.1 An expert witness has an overriding duty to assist the Court on matters
relevant to the expert’s area of expertise.

1.2 An expert witness is not an advocate for a party.

1.3 An expert witness’s paramount duty is to the Court and not to the person
retaining the expert.

2. The Form of the Expert Evidence (footnote #3)

2.1 An expert’s written report must give details of the expert’s qualifications,
and of the literature or other material used in making the report.

2.2 All assumptions of fact made by the expert should be clearly and fully
stated.

2.3 The report should identify who carried out any tests or experiments upon
which the expert relied in compiling the report, and state the qualifications of
the person who carried out any such test or experiment.

2.4 Where several opinions are provided in the report, the expert should
summarise them.

2.5 The expert should give reasons for each opinion.

2.6 At the end of the report the expert should declare that “[the expert] has
made all the inquiries which [the expert] believes are desirable and



appropriate and that no matters of significance which [the expert] regards as
relevant have, to [the expert’s] knowledge, been withheld from the Court.”

2.7 There should be included in or attached to the report (i) a statement of the
questions or issues that the expert was asked to address; (ii) the factual
premises upon which the report proceeds; and (iii) the documents and other
materials which the expert has been instructed to consider.

2.8 If, after exchange of reports or at any other stage, an expert withess
changes a material opinion, having read another expert’s report or for any
other reason, the change should be communicated in a timely manner
(through legal representatives) to each party to whom the expert withess'’s
report has been provided and, when appropriate, to the Court (footnote #4).
2.9 If an expert’s opinion is not fully researched because the expert considers
that insufficient data are available, or for any other reason, this must be stated
with an indication that the opinion is no more than a provisional one. Where
an expert witness who has prepared a report believes that it may be
incomplete or inaccurate without some qualification, that qualification must be
stated in the report (footnote #4).

2.10 The expert should make it clear when a particular question or issue falls
outside the relevant field of expertise.

2.11 Where an expert’s report refers to photographs, plans, calculations,
analyses, measurements, survey reports or other extrinsic matter, these must
be provided to the opposite party at the same time as the exchange of reports
(footnote #5).

3. Experts’ Conference

3.1 If experts retained by the parties meet at the direction of the Court, it
would be improper conduct for an expert to be given or to accept instructions
not to reach agreement. If, at a meeting directed by the Court, the experts
cannot reach agreement about matters of expert opinion, they should specify
their reasons for being unable to do so.

footnote#1

As to the distinction between expert opinion evidence and expert assistance
see Evans Deakin Pty Ltd v Sebel Furniture Ltd [2003] FCA 171 per Alisop J
at [676].

footnote #2

See rule 35.3 Civil Procedure Rules (UK); see also Lord Woolf “Medics,
Lawyers and the Courts” [1997] 16 CJQ 302 at 313.

footnote #3

See rule 35.10 Civil Procedure Rules (UK) and Practice Direction 35 —
Experts and Assessors (UK); HG v the Queen (1999) 197 CLR 414 per
Gleeson CJ at [39]-[43]; Ocean Marine Mutual Insurance Association (Europe)
OV v Jetopay Pty Ltd [2000] FCA 1463 (FC) at [17]-[23]



footnote #4
The “lkarian Reefer” [1993] 20 FSR 563 at 565
footnote #5

The “lkarian Reefer” [1993] 20 FSR 563 at 565-566. See also Ormrod
“Scientific Evidence in Court” [1968] Crim LR 240.
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CONSENT FORM

This document records your consent to participate in research conducted by Paul Burke,
PhD student in Anthropology at the Australian National University.

Contact details of researcher

Paul Burke

School of Archaeology and Anthropology
The Faculties

Australian National University

Canberra. ACT. 0200

Phone: 02 61252023

e-mail: Paul.Burke@anu.edu.au

Description of research project

Title: From Ethnography to Expert Testimony

The purpose of the project is to explore the coming together of the different social fields
of the academy and law through the medium of actors (anthropologists and judges).

The empirical part of the project will look at how the agents improvise in this situation;
how anthropologists and judges conceive these improvised practices in relation to pre-
existing corpora and how the fields are reconfigured as a result. It will examine the
formulation of expert testimony in native title claims, in-court performance, and the
reception and use of the testimony by judges.

The identity of subjects

Subject to any special conditions agreed between the researcher and the subject, the
information provided by subjects will be attributable to them personally in the thesis.

Protection of confidential information

The researcher will, prior to submission of the thesis, provide the subject with a copy of
those parts of the draft thesis that refer to information provided by the subject and will
remove any confidential information that has been inadvertently included in the draft
thesis.

Voluntary participation

The participation of subjects in this research is voluntary and subjects can withdraw at
any time.

Signature

U PPIPPRRE 4118 (R o) b Lo} (o719
have read the above information and agree to participate as a subject in the proposed
research.

SIGNATUTE:....veeuiieiiieieieet ettt s e ettt e sttt e e e e e aaeabeeans (signature of subject)



INFORMATION SHEET TO BE RETAINED BY SUBJECTS
Contact details of researcher

Paul Burke

School of Archaeology and Anthropology
The Faculties

Australian National University

Canberra. ACT. 0200

Phone: 02 61252023

e-mail: Paul.Burke@anu.edu.au

Description of research project

Title: From Ethnography to Expert Testimony

The purpose of the project is to explore the coming together of the different social fields
of the academy and law through the medium of actors (anthropologists and judges).

The empirical part of the project will look at how the agents improvise in this situation;
how anthropologists and judges conceive these improvised practices in relation to pre-
existing corpora and how the fields are reconfigured as a result. It will examine the
formulation of expert testimony in native title claims, in-court performance, and the
reception and use of the testimony by judges.

The identity of subjects

Subject to any special conditions agreed between the researcher and the subject, the
information provided by subjects will be attributable to them personally in the thesis.

Protection of confidential information

The researcher will, prior to submission of the thesis, provide the subject with a copy of
those parts of the draft thesis that refer to information provided by the subject and will
remove any confidential information that has been inadvertently included in the draft
thesis.

Voluntary participation

The participation of subjects in this research is voluntary and subjects can withdraw at
any time.

If you have any ethical concerns about your participation in this project you can contact
the Human Research Ethics Committee of the Australian National University via:

The Human Ethics Officer,

Research Services Office

The Australian National University

ACT 0200

Tel.: 02-6125-2900

Fax: 02-6125-4807

Email: Human.Ethics.Officer@anu.edu.au




Appendix 6: Beckett’s research in the Torres Strait 1959-61

In his introduction to the final volume of the Reports, Haddon remarked:

Since 1888 I have consistently tried to recover the past life of the Islanders,
not merely in order to give a picture of their former conditions of existence
and their social and religious activities, but also to serve as a basis for an
appreciation of the changes that have since taken place. It has generally been
acknowledged by me that ethnologists should study the existing conditions of
backward societies; but to interpret these it is first necessary to know from
what they have originated and then to trace the succession of new contacts and
their influence on the people. I must leave it to another to describe this
metamorphosis. ! (Haddon 1935:xiv)

As if taking up this challenge, Beckett commences his PhD thesis with a chapter bearing
the deliberately anachronistic title of ‘The Savages of the Torres Straits’ in which he
summarises the Reports, although he sometimes synthesises material from the Reports
with his own material. His critique of the Reports is that in some important respects
they are ‘incomplete’ and, more generally, that the ‘description is conducted in terms of
ideal norms’ (1963: 5). In that introductory chapter of his PhD thesis Beckett is
reasonably content to adopt Haddon's categories with some simplifications -- material
culture, ‘magico-religious practices’, social structure, land tenure and so on. But it
becomes clear that his study of local politics was written against Haddon's accounts of
an idealised memory culture and was also against the grain of the synchronic, structural-

functionalism of many of his own contemporaries.

Beckett wanted to bring the colonial context, typically bracketed or erased in the classic

ethnographies of the time, directly into focus:

The general problem is to establish how far the Islanders' social behaviour is
determined by external factors and how far it remains autonomous. (Beckett
1963:44)

! His quotation was also adopted by Beckett himself in Beckett 1998:28.

1



Appendix 6: Beckett’s early research

For the moment, I will defer an extended examination of the implications of adopting
these highly abstract, problematic distinctions (external/internal, autonomy/dependence)
as a framework for social analysis. He intended to pursue these themes by examining
the Islanders’ political, administrative, legal and economic encapsulation by the modern
state, rather than the more conventional search for underlying social structures or deeply
ingrained traditional behaviour. The focus would be the agency of individual and
groups in situations thrown up by colonial conditions, that had no counterpart in their

previous, independent lives. For example, Beckett stated:

Early anthropologists often made it seem as though primitive peoples had no
political life. Traditionally prescribed procedures were available to meet all
contingencies and came into effect automatically as the occasion arose. The
extent to which ‘Custom is King’ has been exaggerated;... (Beckett 1963:47)

And

Societies undergoing rapid change are unlikely to have ready-made solutions
to the many new problems facing them, and old ways of dealing with the
familiar problems may no longer be practicable. Under these conditions they
must improvise, and the policies which they tentatively apply may well
require reformulation in the light of experience. In such situations of

uncertainty and experiment there is wide scope for political activity. (Beckett
1963:48)

In putting it this way, we may also be witnessing Beckett's own diplomacy in relation to
the rest of the profession. Thus, rather than say a particular dominant approach is
inadequate, it is said that a particular field location and the current preoccupations of its
inhabitants require a new approach. This possibility of diplomacy is highlighted by the
use of ideas of contingency and local politicking by later researchers to describe groups
that were not so obviously transformed by their colonial encounter, for example the Wik
ethnographies (Sutton 1978), (von Sturmer 1978) in response to the ‘People without
Politics’ provocation of Sharp (1958) (also see Sutton and Rigsby 1982); Myers’ use of
the notion of politics in Pintupi Country, Pintupi Self (Myers 1986) and Dussart's The
Politics of Ritual in an Aboriginal Settlement (Dussart 2000).
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The core of his PhD research is a three island comparison that follows the fortunes and
tactics of prominent indigenous leaders in their engagement with the 'externally based
institutions' of local government administration, the church and the pearling industry. It
is the story of factions, pressure groups and interaction between islanders in the period
1959-61. The context of the local political events of that period is set out in detailed
introductory chapters that are based largely on documentary sources supplemented with
some oral history. They explain the 'encroaching European society', how the Christian
church became the centre of public, communal religious activity and the integration of

the local councils into the broader apparatus of State government.

This kind of integration has a long history in the Torres Straits. The appointment of
individual Islanders to an office of chief executive officer of colonial administration on
each Island, known as the Mamoose, went back to the previous century, as did the
appointment of local policemen. The logistical difficulties of administration of the far-
flung islands fortuitously coincided with a widely held belief among the Islanders in
their own relatively superior capacity to govern themselves, compared to other
indigenous peoples, a view partly shared by colonial administrators. This fostered a
degree of Islander involvement in administration unusual in Aboriginal Australia in the
same period, and included a long history of Island councils also doubling as Island
courts for minor criminal offences and civil litigation. Beckett's analysis of Islanders
who take up such positions tends to be in terms of conflicting role expectations coming
from those higher up in the administrative hierarchy and the majority of Islanders. He
also introduces the legal term 'ultra vires' to analyse the leeway for using such positions
for individual gain and influence beyond the strict duties of the position. He finds that,
although supervision from more senior government administrators was generally lax
and there was widespread Islander ignorance of the exact nature of official duties, there
was little room for manoeuvre because of the constant surveillance by all Islanders of

their performance. (Beckett 1963:15,82-85,147-153,186-9)

The other theme of Beckett's historical contextualisation is the increasing awareness by
the Torres Strait Islanders of their inferior juridical and economic status. That

awareness was intensified by the experience of relative equality during their army
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service in the Second World War and the rapid contraction of the labour market due to
the decline in the pearling industry. It is the issue of 'freedom’, understood by the
Islanders as encompassing juridical, political and economic equality with Whites,
around which local political discourse on Murray Island revolved. Beckett develops a
conservative/radical spectrum of political orientations based on a self blame/other blame
dichotomy; degrees of change demanded in the existing administrative and political
structures and the extravagance of promises made about the beneficial effects of the
changes sought. At the conservative end of the spectrum were those Islanders who held
official paid positions in the Anglican Church or the Island Council. They would argue
that the Islanders were not ready for equality and that some achievable advancement
could be made by working within existing structures. At the radical end of the spectrum
were those Islanders who rejected the structures of the Anglican Church in favour of
Pentecostalism. They blamed the existing administrative arrangements for their
problems. They demanded immediate 'freedom' and expected substantial material

benefits would flow directly from such changes.

There follows a more detailed account of the community politics of the Murray Islands,
Badu and Saibai under the headings ‘Physical Setting’, ‘Population’, ‘Resources’,
‘Broad Patterns of Community Life’, ‘Group Recruitment” and ‘Principles of
Association’ and, finally, ‘Community Politics’. Beckett's approach to community
politics is illustrated by his treatment of the Murray Islands. Introductory sections set
up the 'thick description' of the narrative of community politics, enabling the reader to
appreciate the significance of events as they unfold. The narrative includes brief
biographies of the men who became dominant in the period, their support bases, the
content of their election propaganda, voting results, their performance in office,
including their responses to the contentious issues of the day, and an account of the ebb
and flow of rivalry between the dominant men and their power bases. He paints a

picture of intense mutual surveillance among the Islanders in the quest for advantage:

Because competition is so intense, Miriam politicians are constantly on the watch for

issues to exploit in order to draw support to themselves and away from their rivals.
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Furthermore, because competitors need issues to exploit, any contentious matter is

quickly drawn into the arena of Council politics. (Beckett 1963:186)

Thus, during 1959-60 the issues that galvanised political action included:

the use of some old roofing iron from a disused church on the smaller island of Dauar,
most of whose former residents had become Pentecostalists, to repair the Anglican
Church on Mer;

e the birth of an illegitimate child fathered by a kinsman of the newly elected
Chairman of the Council and unsubstantiated rumours that the Chairman had
forced the child's mother to give up custody of the child; and

e amarriage between the daughter of a 'diehard Anglican' and the son of a
Pentecostalists that precipitated a boycott of the wedding ceremony by the
bride's 'side', defined not by kinship but by sectarian and local political
allegiances. (Beckett 1963:211-223)

Following this narrative of events and fluctuating individual fortunes, Beckett then tries
to summarise these events and the whole chapter on the Murray Islands. This represents
a key move in his thesis as it forms the basis of later inter-island comparison and, as
such, is worth some consideration. The series of summaries and conclusions at the end
of the chapter appear to be an attempt to condense the preceding material without losing
its distinctive shape, like starting with a large spongy ball and progressively making it
smaller and smaller but still recognisably a ball (or island, perhaps). For example,

Beckett’s penultimate summary includes the following kinds of statements:

Anyone entering Council politics on Murray must align himself with one or
other of the two political tendencies. Harry's attempt to straddle the division
was probably never very successful and the disturbances of 1959-60 left him
on the conservative side. Moreover, if a politician is to achieve outstanding
success he must appear to have some special qualifications for dealing with
white people. (Beckett 1963:230-231)

And:

I have noted earlier that each of these major politicians had a secondary base
in the community...... However, though these groups might provide a core of

5
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supporters at elections, none was large enough to determine the outcome of an
election by itself: rather they did provide the three men with more favourable
milieux in which to experiment in politics and try out their powers of
leadership before venturing on to the larger arena of Council politics. (Beckett
1963:231-232)

In the conclusion to the chapter there is another level of generality:

Murray's response to the external environment has been generally positive;
moreover, this response has been largely autonomous. However, its attempts
to engage in the marine industry have largely been ineffective, and the long-
term tendency has been for them to try to deal with their economic problems
either by emigration or through political means, primarily through the
Council. The Council is undoubtedly the most important institution in the
community, providing an arena for all the major political contests and a focus
for the ambition of its numerous aspiring politicians...... Moreover, alignments
in other spheres, such as churches and in spontaneous activities such as
recreation, often reflect the dominant cleavage in Council politics. (Beckett
1963:232)

Beckett then moves on to make similar studies of local community politics on the
islands of Badu and Saibai. Briefly, local politics of Badu was dominated by a large
family of immigrant Samoans who had married into the local Baduans. Through their
physical stature, disciplined hard work and symbiotic relationship with the colonial
administration, the immigrants established very successful pearling boat enterprises. In
a later article he summarised the situation on Badu as a 'petty oligarchy' (Beckett

1965:157). It provides Beckett with a telling contrast to the Murray Islands:

The Baduans, unlike the Miriam, have made no attempt to modify their social
environment... (Beckett 1963:287)

In the context of the whole thesis, it is clear that by ‘social environment’ Beckett intends
to refer to externally based governmental, church and economic institutions. These
institutions suit the dominant family quite well as they tend to reinforce their
dominance, exemplified by the bold decision of the Badu Island Council, which they

controlled, to abolish traditional land tenure on the island.
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On Saibai, Beckett found a population much reduced by a government resettlement
plan, which had been prompted by recurrent flooding of the island. It appeared to
Beckett that those remaining were self-consciously engaged in efforts to demonstrate to
themselves and others their continuing vitality and viability as a community. This was
reflected in an intensive programme of community recreational, religious and civic
activities, especially dancing, and the speed with which factionalised disputes, typically
over ‘petty and ephemeral’ issues, were resolved. On Saibai, there was no challenge to
Anglican doctrine, although a few supplemented it with the faith healing and prophetic
powers, which were associated with communion with the dead and practiced in the
cemetery grounds. Beckett also saw some continuities in the 'freedom' movement with
the previous, notorious cargo cult movement known to Haddon as German Weslin.
Their involvement in the pearling industry was moderately successful and the

ownership of boats more broadly distributed than on Badu.

In trying to draw his tripartite comparison together in his conclusion, Beckett adopts a
number of approaches. One is to apply the topology of 'social fields' developed by
Barnes (1954) in his study of a Norwegian island parish. Barnes' distinction between
the social fields of 1) territorially-based administrative units, 2) industry and 3) social
networks (that is, everything else) provides a coat hanger on which Beckett can
distribute his comparative material. But where Barnes explains hierarchies, Beckett
sees the levelling effect of Islander mores and kinship system, except perhaps for Badu,
which reflected more the theory that hierarchical social orders arise where a few are

more adept at co-ordinating activities in different social fields (Beckett 1963: 360-371).

Beckett observed that the segmented and hierarchical nature of both government and
church administration tends to focus local politics at the single island level, intensifying
island identification, but making inter-island, coordinated political action more difficult.
He reflects on why the maritime strike of 1936, for example, was such a singular

occurrence given the many commonalities of the Islanders as a regional grouping

(Beckett 1963: 369).
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Beckett then relates his material on local political action to other generalisations made
by anthropologists about a variety of communities, noting their similarities and
differences. For Beckett, the suggestive points of comparison include:
-the maintenance of the illusion of community unity;
-the theory that electoral politics, with its public disagreements and voting,
brings to small scale societies an intensification of the bitterness and shame of
minorities, who may in the past simply have desisted and lapsed into silence
when they become aware of their minority status in consensus seeking meetings;
-strategies of the political leadership, including the appointment of 'strangers' to
leadership positions to defuse tensions or leaders avoiding open identification

with sectional interests.

In the final section of his conclusion, Beckett returns to the very general question posed
in his introduction to make three broad statements:
e in the islands under consideration there has been a radical transformation from
political independence to dependency;
e positions in the externally based institutions of government administration, the
church and marine industry became the focus of local politicking; and
e variation in responses to the new dependency is proof of the limits to
'environmental' determination and reflect a degree of autonomy retained by the

community.
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Appendix 7: Wolfgang Laade's ethnographic notes on the

Murray Islanders

Two of Laade's informants, Marau Mimi and Sam Passi, were also informants for
Beckett (1959-60), and Sam Passi was one of Sharp's exemplary Islanders. Laade states
that he was adopted by Marau during his two and a half month stay on Mer (Laade
1969: 45, footnote 20). To me, these events are pregnant with alternative possible
interpretations that would make explicit the local politics of who becomes the native
informant. Such interpretations would consider the possibility of dominant individuals
and strong families pursuing their own interests in becoming the anthropologist's
informants. Indeed, Beckett in his interviews with me, suggested that the Passi family
had taken a special interest in all researchers who went to the Murray Islands and

consequently, there may be a Passi family bias in the anthropological record.

Laade approached Marau because he was one of the oldest Islanders on Mer at the time.
Laade's search for the oldest informants, as well as his constant comparison to Haddon’s
Reports of the Cambridge Expedition, suggests that Laade's interest was in the
reconstruction of the pre-colonial past, especially in uncovering things that Haddon and
his team had missed (see Haddon 1908, Haddon 1935). Laade's account of Lanug digili
(dying movements) seems to be an example of this, as it contradicts the Cambridge
Expedition researchers’ insistence that there were no totemic groups on the Murray
Islands. Laade found two Murray Islander informants who told him that the Western
Islands customs of dying movements associated with clan totems, also applied to the
Murray Islands. As evidence Laade presented an impressive list of such totems for all

the Mer clans (Rivers' 'districts').

Similarly, Laade thought that Haddon's researchers had understated the importance of
the social, geographical and economic division on Mer between those on the east of the
island, who considered themselves to be predominantly gardeners, and those on the
western side, who considered themselves to be predominantly fishers and sea-going
traders. Confusingly, his informant, Marau, spoke of the eastern group, his own group,
as the Meriam -- the name of the language of all the Murray Islanders, according to Ray,

the linguist on the Cambridge expedition.
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In the light of the complete absence of an account of Malo's Law in Beckett's thesis,
based on fieldwork not more than five years before Laade's fieldwork, and the
subsequent emphasis given to Malo's Law in Sharp's account, Laade's account of Malo's
Law is intriguing. Perhaps under the influence of the Reports of the Cambridge
Expedition, Laade tended to classify 'the Malo Law' as garden law, even while Marau,
his informant, and Sam Passi, his translator, regarded it 'of general importance and
power' (1969: 40). Laade quotes passages of a transcript of a conversation between
himself and Marau about the Malo Law. Among other things, this transcript indicates
that Marau saw the return to Malo's Law as a corrective to a perceived general decline
in the behaviour of the young: "We couldn't understand them young people today' (1969:
44). Laade, perhaps because of his reconstructionist orientation, seems to have missed
this contemporary reference and, instead, pressed Marau into an explanation of the
seemingly bizarre injunction in one of the Malo sayings to let ripened fruit rot. Laade
suggests a metaphorical interpretation, that this is simply an injunction against coveting
produce that belongs to others, expressed in hyperbole for pedagogic purposes. Marau
readily agrees. Sam Passi explained another of the Malo sayings as being a reference to
the particular way that their ancestors had in fact walked to their gardens, a sort of
stylised, ritual gait. But the whole interaction with Marau and Sam Passi ;)ver the
meaning of the Malo Law has an underdeveloped quality which Laade freely admitted,
hence the title 'Ethnographic Notes'.

Laade's preoccupations with collecting songs meant that he could not give any
indication of how other Islanders regarded the Malo Law or of Marau's position within
the broader community. Accordingly, Laade's account could be consistent with
Beckett's account of a more pervasive emphasis on Christianity and the politics of the
local council, and of Marau and other Islanders possessing arcane traditional knowledge
that was restricted to a private Meriam domain. But it is also consistent with the later
reformulations of Malo's Law by certain key individuals, including Sam Passi. Some of
Sam Passi's and Marau's comments about the Malo Law seemed to refer to a more
confined and specific use of Malo's Law in the past. In this category, I would include
Passi's reference to walking styles and Marau's reference to the gender restricted aspects
of the original Malo Law (see 1969: 44, footnote 17). While there is no suggestion in
Laade's ethnographic notes of an integration of the Malo Law and Christianity, as was
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later pursued by Sam Passi, Laade did detect from his two informants, at least, a
movement from confining Malo's Law to specific contexts, as reported by Haddon,
towards a position of more general importance. Thus, Laade may have been witnessing
the very beginnings of the resurgent interest in the possibilities of reworking Malo's

Law to express something of the contemporary situation of the Murray Islanders.
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Appendix 8: Sharp’s early Torres Strait Island research

In Sharp's hands, giving informants a voice in ethnography meant giving absolute
priority to the transcriptions of their accounts of history and their culture. Of course,
this is difficult to achieve textually because of the typical impenetrability of most
transcribed oral history. In her PhD thesis she attempted to solve the problem by
writing two books: Vol 1 being the contextualisation and commentary on the narratives
(the thesis proper) and Vol 2 Appendix B being entirely the transcription of her
informants' interviews, without any commentary, under the title 7he Book of Islanders.
She presented the relevant parts of the Book of Islanders to each of her informants and
both it and Stars of Tagai have become widely circulated among the Torres Strait
Islanders and are prized as source documents for Islander custom.! In Stars of Tagai the
informants’ voices are represented by the long slabs of transcribed interviews and
frequent referencing of them in her commentary. Most of The Book of Islanders is

quoted at various points in the Stars of Tagai.

Sharp's claims for the oral history approach are enormous and contradictory. At the end
of Stars of Tagai she quotes with approval the title of Paul Radin's book The Culture of
the Winnebago: As Described by Themselves and it seems clear that this is what she
wanted Stars of Tagai to be: the Islanders explaining their culture themselves. Her

expectations of the analysis of narratives are revealed in the following passage:

Through conversational narratives, one may discern the inner rhythm of the
culture from which it springs, as well as its concrete social content as distilled
within the life of the individual. (Sharp 1993:14)

But it is obvious that the Book of Islanders by itself would not provide much of the

context, background and interpretation that is necessary to communicate significance.

For Sharp, giving primacy to the informant's point of view does not stop with the
allocation of text space. It meant correcting the erroneous views in the archive and at
large about the Torres Strait Islanders, so that they conformed to view the current the

Islanders had of themselves, as substantiated by her own historical research. Further, it

! Kevin Murphy personal communication 2002.
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meant being open to the possibility that the Islanders have a philosophy and general
frame of mind that has something valuable, even critical, to contribute to our own
degenerate, commodified society. Sharp's work seems always to be arguing against

some wrongheaded view:

Today, a hundred years after Islanders were forcibly tied into a dependent
relation to Queensland, it is commonly believed that essentially the
institutions and culture of the Islands are part of a 'vanished past'; that their
'traditional culture' has long since faded. That interpretation of events has
overshadowed all others. (Sharp 1980:4)

Thus, it is countering this problem that provides the rhetorical structure for much of

Sharp's work.

Similarly, she responds to the threat posed by the classification of the Torres Strait
Islanders as Melanesian, in the context of the Border Issue, by prioritising the
marshalling of evidence of the cultural commonalities of the Torres Strait Islanders as a
whole. The erroneous view that the Islanders were merely blank objects of colonial
development policies must be met with the history of their political resistance and
general activism. Moreover, the disrespect and ignorance of Islander culture must be
countered with a demonstration of its intricate depth, coherence and difference from our

own society.

It is the accommodation of these rhetorical stances and the demands of dialogic
anthropology that gives Sharp's work its unique and difficult character. It is as if Sharp
takes on the persona of an Islander herself, a native bricoleur, feeling free to use any
available source, particularly Haddon, to demonstrate cultural significance. These
demonstrations appear as commentary or explanations of matters raised in the Islanders'

narratives.
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The Stars of Tagai

Sharp chooses to focus on the narratives and reflections of 10 Islanders, actually nine,
for one of the 10, First Meriam Man (Marou Mimi), had died in 1969, 10 years before
her first fieldwork commenced. It is obvious that she spoke to many more Islanders
than this, but her methodology seems to have been to travel to the various Islands and
Townsville to conduct recorded interviews and to conduct archival research rather than
staying for an extended period of time in one place. This methodology raises one of the
central tensions within the book: the extent to which broad generalisations can be made

from a close examination of the words of a very small, select group.

She never fully explains the basis of her choice of the 10, although there are some hints

in her ardent praise for them. They are:

'speculative philosophers', men and women of special knowledge,
custodians of cultural traditions and mediators of non-destructive change, our
special Stars of Tagai. (Sharp 1993:11-12)

Most are relatively highly educated people. They have held responsible positions in
their working lives and were some of the key political activists, both in the critical
actions of the past, and in the instigation of the Mabo case during the period of her

fieldwork and the writing up of her thesis. They are:

Pseudonym Name Details

1. First Meriam Man Marou Mimi Leader of the maritime strike of
1936

2. Kapin

3. Aunty Kitty Ware (nee

Savage)

4, Uncle Wees Nawia Chairman of Moa Island
Council

5. Au Bala Sam Passi Plaintiff in Mabo case

6. Nau Mabaig

7. Sis Flo Kennedy Activist and supporter of the
Mabo case
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8. Ailan Man George Mye Long time Chairman of the
Island Co-ordinating Council

9. Kebi Bala Dave Passi Anglican priest and Mabo case
plaintiff

10. Second Meriam Man | Eddie Mabo Instigator of the Mabo case

Sharp indicates that the pseudonyms used in the book are not necessarily intended to
protect anonymity, although it did help to deflect the anger of some of her informants
whose narratives had been omitted.” She justifies the pseudonyms as reminding her

readers that her narrators:

... as well as being themselves, they are also selected as representatives of a
certain type of creative person. (Sharp 1993:16)

Here we begin to see what Sharp means by ‘the best of Torres Strait Islander culture’. It
is being active, inventive and, for quite a few of them, politically defiant. Later we find
out that it also includes being intellectually engaged with the project of synthesising
traditional custom with Christian belief. Sharp pointed out to me that not all the ten
were politically defiant. Some were more closely identified with the Queensland

government administration.

Sharp tries to solve the presentational problem of the diverse topics in the narratives by
adopting a broadly historical organisation of the material commencing with the earliest
contact (chapter 1); traditional culture of the Murray Islands (chapters 2 and 3); the
missionary period including the contemporary efforts of Dave Passi, an Anglican priest,
to synthesise traditional custom and Christian belief (chapter 4); the period of
segregation and protection by government administration (chapter 5); engagement in the
pearling industry (chapter 6); the period surrounding the 1936 maritime strike (chapter
7) and experience of World War II, and political developments in the 1980s (chapter 8).

One of the main features of her approach is the high level of abstraction at which she

tries to draw together various thematic and symbolic threads into a neat package of

? Nonie Sharp interview, 11/11/2003, Transcript p. 4-5.
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mythic language, polar opposites and all-inclusive terms. For example at the end of

chapter 2 the concluding paragraph commences:

The separate planes are illusory: 'before’ and 'after', 'us' and 'other', 'this side'
and the 'other side ', have become joined in the 'All-One'. Just as the voyager-
path from east to west has emerged with the gift-path from west to east so that
the movement of /e [brothers, people] to lamar [the dead, spirits of the dead]
is simultaneously a movement to the 'before' of beginnings and a movement to
the 'here-after', a coming together in 'place' and 'time' in and immortality
which unites before' and 'after'. The All-Ways have joined. Here begin
ultimate meanings: the trajectory towards the millennium, the 'end-point' of
the Eternal Return of cyclical time which has no 'ending', only a change of
form (Eliade 1959a, especially chapter 2). (1993:77)

One way to understand her approach is to see it as the close identification with and
mirroring of the reflective processes of her Islander philosophers. For them, the critical
task is to identify the similarities and differences between their culture and white
culture, between their ancient traditions and Christianity and to come to a workable
synthesis of the two. Sharp, as if trying to legitimise their efforts, brings to the
interpretive task a diverse range of intellectual debts, identified in her thesis as
‘Marxism, Structuralism and critical phenomenology in the field of comparative
religion’. However, in my view, her principal influence is structuralism in the Levi-
Straussian vain. She is unconcerned about any potential criticism of essentialising
custom or orientalism, as this is what her Islander philosophers seem to be doing
themselves, thus Islander culture is essentially about reciprocity. And she is
unconcerned about the potential ancillary charge of occidentalism, seeing no problem in
the broad, contrasting characterisations of white society, typically as a commodity

culture.

Some of the contrasting cultural polarities are:
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Islander European

Reciprocity as a governing principle Commodity as the governing form
Reciprocity in trade Exploitation in production
Intuitive thought Rational thought

Spiralling time Linear time

Conserving the natural environment (per | Exploiting the natural environment
Sam Passi)

For her, it is identifying the single, overarching concept or the hitherto unnoticed

linking symbol that is the most worthwhile task.

Accordingly, she is drawn to Mauss' The Gift. In her thesis, she laments the lack of
development of Mauss' thought by subsequent theorists with the exception of Levi-
Strauss. She takes as her starting point Levi-Strauss’s appreciation and development of
Mauss, particularly his comment that Mauss' notion of totality is less important than the
manner in which he conceived it, ‘It is a foliated concept, one might say, composed of a
multitude of distinct and yet joined planes.’ (Quoted in Sharp 1993:16). Thus her
theoretical chapter in her thesis is entitled “The process of foliation of the gift: threads
and totality’. However, in Sharp's hands, Levi-Strauss' attempt to complexify the
totalising impulse is scaled back from a multitude to a few. Indeed, Sharp is mainly
interested in two planes, the natural and the cosmic circles and the links between them

as discovered in myth and ritual.

What this perspective results in, as exemplified in chapter 2 and chapter 3, is the search
for symbolic homologies. In chapter 2, entitled ‘The flower of Meriam identities:
linking circles of life among the Meriam’, we have the following proposed homologies,
principally based on an analysis of Haddon’s Reports. The journey in the Malo-Bomai
myth of culture heroes from deep within Papua to the village of Las on Murray Islands
is equated with the ritualised, reciprocal trade between the Islanders and Papua. The
Islanders provided the sought-after wauri shell and other gifts donated by Islanders

along the trade route to the Papuan tribes, who provided canoes in return -- the
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reciprocal relationship being crystallised in the term wauri tebud [shell friends,
partners]. This is also linked to the emphasis of one of her narrators on the centrality of

wauri in his synthesis of traditional and Christian beliefs.

Similarly, different kinds of cyclical movement are equated: the cycle of the seasons,
the path of the stars through the sky and calendar of agricultural tasks and ceremonies
(here linked with Sam Passi's narrative about traditional knowledge of nature). Finally,
the spatial distribution of villages around the coast of Mer are equated with the points of
the compass, as the villages and clans they represent are superimposed on the named
seasonal winds. This explains how winds can be an index of Meriam identity and these

are represented graphically as the wind-circle of Meriam identities.

In summarising this material she states:

Beginning at giz ged [root homeland, centre of the world], Las, the centre of
their lives, wauri exchange with Op Deudai [Papua] brought together two
circles. The first was the canoe-path which moved from east to west. The
second was the track of seker lu, the gift-path from Saibai to Mer, travelling in
the other direction from west to east. A single network has been created: two
circles compose it. In Malo wali aritarit, sem aritarit [Malo plants
everywhere] there lies a deeper meaning than the first one, to plant. The signs
of Tagai at naiger kerker [northeast wind season] foretell that Malo can send
his warriors to the 'other side' to fight or to exchange and bring back gifts for
Malo at Las. (Sharp 1993:67)

She then moves on to the idea of linking human with cosmic circles, using David Passi's
narrative about the centrality of Malo's laws and the account of the funeral of his great-
grandfather, a Zogo le (one of the three leaders of the original Malo-Bomai cult). She

lists all the polar opposites she sees and asserts a similar Meriam frame of mind:

Relationship to naiwet [brother-in-law] creates the intellectual code by which
the singular is confronted: everywhere there is the reverse side of the 'we'.
(Sharp 1993:69)

She then goes on to consider the myth and ceremony of the Malo-Bomai cult as an
example of a more general quest for patterns in a wild universe, focusing on the four

pointed star, which is the special head of the club (seuriseuri) used in the Malo
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ceremony. The symbolic possibilities of the four pointed star club seem irresistible to

Sharp.

The four-rayed, unflanged stone-headed clubs may be seen as symbols of the
circles of the life-world of the Meriam. Star shaped, reflecting the unity of
sky with sea; four-rayed like the winds denoting the knot between /e and
tebud le; single-stemmed joining 'before' with 'after'....Seuriseuri locates a
centre, a fixed point at which all the planes of the world conjoin. It denotes
the central axis of life. (Sharp 1993: 70)

She also places the zogo le and Malo's Law in this central place mediating between
mortals and immortals and between us kin and our non-kin partners. These realisations
tend to set Sharp off on a rather feverish, trance-like straining for mystical meaning in
an apparent effort to evoke her understanding of the meaning of Malo for her narrators,

in this case David Passi.

'My whole soul goes for it. My whole life!, says Kebi Bala [David Passi]. It
is true and real yet it remains ineffable; hence it is communicable only as
revelation or as poetry. It is a personal philosophy within a poetic idiom, a
philosophy that is lived and felt, not cognised. For the Meriam that
philosophy holds within it the nascent striving to bring 'our side' together with
'the other side'": all the opposites into one. Herein lies the deepest meaning of
Malo wali aritarit, Malo sows everywhere: the promise of immortality, the
harvest of Malo's sowing. (Sharp 1993: 72)

Sharp then seeks to represent the synthesis of the repetition and renewal involved in
cosmic and life circles in graphical form as a spiral shape, which is also the shape of the

wauri shell.



Appendix 8: Sharp’s early research

Source: Stars of Tagai, p. 73 Source: Stars of Tagai, p. 63,77, etc.
Figure 5: Spiral and wauri shell illustrations from Stars of Tagai.

She then illustrates this by further reciting the various circular paths already mentioned,

a repetitive style that presumably is intended to evoke the spiralling path to wisdom.

Sensing she may have strayed too far from her primary material (Haddon and her

informants' narratives) she adds a rare explanation:

I am not suggesting that the Meriam saw the way the planes of their world or
the star-shaped circles of their lives became the star-shaped head joined to the
stem [of the ceremonial club seuriseuri], itself a 'circle' on a different plane.
Patterns of consciousness and the forms in which they find expression are
characteristically unanalysed by those who hold them. They are taken for
granted. (Sharp 1993:71)

In this passage, we find the paradox that is at the heart of most claims to knowledge
based on structural analysis. For, on the one hand, the anthropologist's interpretation is
not confirmed by direct inquiry of the native's subjectivity -- a fundamental break with
allowing the Islanders to explain their own culture in their own words. It is the
anthropologist, using her intuition, who sees the connections between the various polar
opposites and finds the hidden, deeper meaning. On the other hand, this deeper
meaning, while obviously a radical departure from the informants’ exegesis, is not
presented as some idle, idiosyncratic, speculative musing. It is typically asserted as
something based on evidence and fundamentally important to understanding the native

world and, thus, a superior interpretive project.
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Moreover, there is the continual assertion of the generality of the interpretation -- that it
represents Meriam culture, Meriam identity that in a timeless way is equally true for
Haddon's informants in 1889 as for her narrators in the 1980s. Or is it, as we were
warned, the unrepresentative best of contemporary Meriam culture? Among the ten
exemplary Islanders, three are descendants of original Zogo /e and one wonders whether
other informants would have given such prominence to the position of zogo /e, the

passing on of responsibility for it and the absolute centrality of Malo's Law.
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Appendix 10: Comparison of the stages of initiation as reported by

Bates and Piddington

Warning: Some of the terms and descriptions in this table are culturally sensitive and
would never be used in public and, in community contexts, would only used by
initiated men when speaking to other initiated men.

Bates' The Native Tribes
of Western Australia.

Piddington's Karadjeri
Initiation (southern
tradition)

Piddington's Karadjeri
Initiation (northern
tradition)

1. Becoming nimmamoo.
[piercing nasal septum]

Milya Rite (post-rite initiate also called nimamu).
[piercing nasal septum]

2. Becoming nimma-
nimma (balgai). [tooth
evulsion]

Preliminaries:

-ritual capture, decoration;
-mourning rite, seclusion;
-smoking, blood anointing
and blood drinking rites;
-human hair girdles,
possum headband.

Pre-circumcision tour of
the region. (days
enumerated by finger
joints)

Pre-circumcision tour, rite
of ceremonial embrace
(days enumerated by finger
joints)

Invitations sent to
neighbouring groups.

Commencement of
circumcision ceremonies:
-decoration of initiates
(string headband, possum
fur string waistband), gifts;
-circle dances;

-teasing, mourning for
initiates;

Commencement of
circumcision ceremonies:
-ritual capture of initiates,
decoration;

-ceremonial mourning,
seclusion;

-human hair girdles,
possum headband.

3. Circumcision on men-
only ceremony ground.
(Attaining the status of
balellee);

-seclusion and hunting;
-smoking ceremony;
-blood anointing rite.

Circumcision on men-only
ceremony ground.
(Attaining the status of
wurunganyangu),
-seclusion and hunting.

Circumcision on men-only
ceremony ground;
-seclusion and hunting.
-blood drinking rite.

4. Blood drinking rite;
-post-circumcision tour.

5. Subincision- first stage.

6. Arm ligature rite.

7. Subincision-final stage
(becoming boongana)

Subincision rite

Arm ligature rite
(becoming bungana)
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8. Fish/animal fat quest.

9. Rite for lifting some

dietary restrictions.
10. Rite for lifting all
dietary restrictions.
Laribuga Ceremony (tree rite)
Biliangu Feast
Kurangada Ceremony (revelation of smaller sacred
objects)

Midedi Feast:-rite of revelation of various larger sacred
objects at a storehouse of sacred objects, and feasting.
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Worms (1940)
(Worms 1940:231, translated from the
German by Rosemary Budavari)

Worms (1944)

‘The Yaoro tribe, whose area expands
from Broome approximately 30 miles to
the southwest along the coast, has four
clans:’

‘The Walman with the golebel or turtle -
Totem. They have six campsites. The
main campsite is called Manalagon, about
eight miles east of Broome.’

Ganen/Malngologon belongs to the
Walmandyano local clan with the turtle
(golebel) totem. Dyogagon (Cockel Well)
is a regular camping place. (p. 295)

‘D'olbai with bindah or stingray-Totem.
They have fourteen campsites. The main
campsite is called Yalanbanan, a hill on

Thangoo (correct D'ango) or Edgar station.

D'olbai is called grass-steppes; here: the
grass steppe people.” ‘D'olbaid'ono
literally means belonging to the D'olbai.’

Yelenbanany (a high sandhill near Edgar
Station, not far from the shore of Roebuck
Bay) is the main camping ground of the
Yaori [sic] Dyolbaidyano clan, the people
of the shore (from dyolbai, Yaoro
language meaning ‘face, cape, shore’),
with the stingray (binden) totem. (p. 301)
Dyango (Edgar/Thangoo Station 32 miles
south-east of Broome) on the borderland
of the Yaoro (Dyolbaidyano clan) and
Garadyari. Thango comes from the
Walmadyeri word dyango meaning
“rainbow’. (p.309)

“The Menere with the barambara- or
Parrotfish totem. They have six
campsites. The main campsite is called
God'elragal i.e. shell (god'el) place (ragal).
Today the cinema of Broome is
established on this place.’

Godyeragon (place of Sun Pictures)
belonged to the Yaoro tribe, Menyerdyano
clan, the Bat People (menyer being the
Yaoro word for ‘bat’) with the parrot-fish
(barambara) totem. The name
Godyeragon literally means “belonging to
the two’, hints at the Two Men myth. (p.
300)

‘The Leregen with garabolo or white
kangaroo totem. They have thirteen
campsites. The main campsite is called
Rambanal, on which today’s houses of the
Streeter and Male company in Broome are
built, and means literally: Yams (rambag)
marsh (nale).

The Leregen “lived in the bush”, i.e.,
because they are connected with eastern
tribes, more banmen totems.’
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Worms (1940)

Worms (1944)

Boran (Government Well) was a native
spring which belonged to the Yaoro clan
of Langandyono. Boran is associated with
eaglehawk and fire bird dreaming. (p. 295)
Rambagnale (a soak near Chappel’s
Station) was the main camping place of
the Langandyono clan. (p. 300)
Gonbarenangal (Streeter’s Station, 8 miles
south of Broome) is the country of the
Langarandyano clan, Yaoro tribe. The
name Gonbarenangal refers to one of the
two culture heroes from the Two Men
Myth. (p. 307)




Appendix 12: Comparison of Bates and Worms on stages of

initiation in the Broome area

Warning: Some of the terms and descriptions in this table are culturally sensitive and
would never be used in public and, in community contexts, would only used by
initiated men when speaking to other initiated men.

Initiation in the Broome District from
Bates' Native Tribes (Compiled 1901-7)

"Yaore' initiation from Worms (1938).

1. Becoming nimmamoo.
[piercing nasal septum]

2. Becoming nimma-nimma (balgai).
[tooth evulsion]

Pre-circumcision tour of the region. (days
enumerated by finger joints)
Commencement of circumcision:
ceremonies:

-decoration of initiates (string headband,
possum fur string waistband), gifts;
-circle dances (Wallungarree) [p.168-
172];

-teasing, mourning for initiates.

1. balgai. [p.164-6]

-smoking rite (norogon);

- blackening initiates with charcoal;

-blood anointing, blood drinking rite
(warbo);

- gifts of hairstring, possum fur cord;

- circle dance (walonari);

- pre-circumcision invitation tour of region
including blood rites.

3. balellee. [p 172-5]
-Circumcision men-only ceremony
ground;

-seclusion and hunting;

-smoking ceremony;

-blood anointing rite.

Thereafter known as weerganjoo,
wongalong or majjalgoon. [p.174]

-settling of disputes;

- the morobal dance; ceremonial
farewelling of the women; nimanbor
(flying dog) dance including body pile;
-operation on circumcision ground
(dyonbardyi), attaining status of
wirgandyi.

4. jammunungur. [p. 179-182]

- (wallawallong) blood drinking rite and
revelation of the secret of the bullroarers;
-post-circumcision tour.

2. wirgandyi. [p.166-7]

-seclusion and roaming the bush, tree rite;
-instruction in details of tribal law (wala
walano), dietary prohibitions;

-blood eating rite.

5. Subincision- first stage. (larrabarree
Jammunungur) [p. 182]

6. Arm ligature rite. (roongoor, kimbil,
Jjallooroo) [p. 182-3]

3. gambel. [p.168]
-gift of arm ligatures.

Cf. stage 4 above.

4. dyamonongor. [p.168]

-active participation in blood rite;
-revelation of the secret of the bullroarers;
-tour of neighbouring tribes;
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7. Subincision-final stage (boongana)

[p.183]
-thereafter called kammarugin,

roondoongainya or boongana.

5. bunana. [p.168]
-subincision (warar, ladya),
- hung with large shell.

8. Fish/animal fat quest. (wombal,
wombal leda) [p.183]

9. Rite for lifting some dietary
restrictions. (goolaa-goolaa) [p.183-4]
-involving coating body with fat and red
ochre, sleeping on bark bed.

10. Rite for lifting remaining dietary
restrictions. (maamboongana, bilbura,
tallorr) - asin 9.

6. mambonano.
- coating body with red ochre (bilybor,
gola gola).




Appendix 13: Analysis of the Full Federal Court decisions in De
Rose Hill.

The first decision was delivered on 16 December 2003." It explained why the full Court
would be willing to overturn Justice O’Loughlin decision that the claimants had not
established any native title rights. In a joint judgment, the three judges agreed that the
Western Desert cultural bloc could be the relevant group according to whose laws and
customs the local nguraritja held native title rights, without the need for a cohesive
local group near the claim area (para 273-283). They also agreed that O'Loughlin had
smuggled into his consideration of continuing traditional connection, his own standards
for the performance of nguraritja responsibilities, rather than the standards of the
Western Desert cultural bloc, and that he had given too much weight to the absence of

physical connection since 1978 (para 303-329).

In coming to these conclusions the Full Court bench had to deal with arguments that
they were intruding on the trial judge's fact-finding empire (to use my own terminology
from chapter 1), particularly the assessment of the credibility of witnesses. In
responding to these arguments the Full Federal Court adopted some interesting
distinctions. The critical one was the distinction between a finding of fact and an
inference from a finding of fact (para 9). In effect, this distinction allowed them to re-
categorise some of the conclusions O'Loughlin had come to, in a way that would, in a
technical sense, leave his fact-finding empire intact, but would still allow them to
substitute their own inferences. Accordingly, O'Loughlin's finding of no cohesive local

group was an incorrect inference.

The error of the smuggled in standards was couched in terms of the interpretation of the
definition of native title in the Native Title Act and, thus, more readily identifiable as an
error of law. The distinction was technical: instead of asking whether the claimants had,
by their traditional laws acknowledged and traditional customs observed, a traditional
connection to the area, he had asked whether they had abandoned their traditional
connection without reasonable excuse. Usually such an error of law would result in the

case being returned to the trial judge to be reconsidered according to law as stated by

' De Rose and others v. State of South Australia [2003] FCAFC 286, 16 December 2003.
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the appeal court. This could have resulted in O'Loughlin asking himself the right legal
question, but coming to the same negative conclusion. However, as O'Loughlin was no
longer a judge, having reached the statutory retirement age, the full Federal Court took
the case over themselves to be resolved through further submissions and conferences

between the parties.

Conferences between the claimants’ lawyers and lawyers for the State of South
Australia resulted in substantial agreement about the form of a determination of native
title rights, given the court’s view that Justice O’Loughlin had been wrong. The
lawyers representing the pastoralist, however, continued to argue that even if the correct
legal question had been asked, the facts did not justify a positive finding of native title.
The arguments were presented at a further hearing on 13-14 December 2004. On 8 June
2005, further reasons were delivered which concluded the full Federal court’s

consideration of the case.’

In effect, the judges maintained their view that once the Western Desert Cultural Bloc
was identified as the relevant group for the purpose of establishing traditional laws and
customs, their assessment of the evidence was that Peter De Rose, at least, had

established that he had maintained his traditional connection to the requisite degree.

2 De Rose v. State of South Australia (No. 2) [2005] FCAFC 110, 8 June 2005.



Appendix 14: Some recent postgraduate anthropological research at
the Australian National University on Aboriginal Australia and the
Torres Strait

Name of Year of Area, Topic Comments
Researcher | Thesis, Aboriginal
Fieldwork | Group
Christine 1996 Balgo, WA Women'’s painting On Aboriginal
Watson (Watson 2003) Trust Land
Heather Halls Creek, | Aboriginal Christianity
MacDonald WA (McDonald 2001)
Sarah Luritja/Pintupi | Community study On Aboriginal
Holcombe at Mt Leibig (Holcombe 1998) Land
Derek Elias | 2001 Warlpiri Land Tenure On Aboriginal
(Elias 2001) Land
Peter Toner | 2001 Yolngu Anthropology of Music | On Aboriginal
(Toner 2001) Land
Tony 2001 Narinyin, Phenomenology of Also did
Redmond northwest relations to land research for
Kimberley (Redmond 2001) Narinyin native
title claim
Louise 2001 Yolngu Twine baskets in On Aboriginal
Hamby Yolngu culture (Hamby | Land
2001)
Katherine 2002 Bardi/Jawi Objectification of Based partly on
Glaskin One Arm aboriginal relations to research for
Point land in a native title native title
WA claim claim
(Glaskin 2002)
Yasmine 2003 Warlpiri, Sociality, spatiality of | On Aboriginal
Musharbash Yuendumu everyday life Land
(Musharbash 2003)
Natalie 2005 Wreck Bay ? | Shame and resistance On Aboriginal
Kwok NSW (Kwok 2005) Land
Richard Saibai Island, | Gender
Davis Torres Strait
David 1980s- Nyanatjara, Land tenure, society Based partly on
Brooks Western research for
Desert native title
claims
Marcus Submitted | Yolngu Aboriginal sea country | Part of Blue
Barber 2005 Mud Bay
native title
claim
Ben 2003- Pilbara, WA | Mining and Aboriginal
Scambary organisations
Christianne Rembarmga, | Aboriginal Women On Aboriginal
Keller Arnhem Land | Artists Land
Ludger Maningrida, Young men, identity On Aboriginal
Dinkler Arnhem Land | and leadership Land
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Ase Ottossen Alice Springs | Contemporary
Aboriginal music,
masculinity
Ono Akiko Northern Aboriginal
Rivers region, | Pentecostalism
NSW
Pauline Feitz | 2004- Docker River | Youth On Aboriginal
Land
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