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Introduction

The world’s environmental problems are greater than the sum of those in each
country. Certainly, they can no longer be dealt with purely on a nation-state
basis. . . .

The challenge ahead is for us to transcend the self-interests of our
respective nation-states so as to embrace a broader self-interest -- the survival
of the human species in a threatened world.
-- Hon. Tom McMiillan, 1986|£|

Few, if any, would argua against the proposition that it is in the interest
of the international community~to preserve and protect the environmental
integrity of the planet on which all life, including human life, is dependent.
Indeed, we are witnessing an inclination towards the wide acceptance of the
notion that the care of the global environment “is a common concern of
humanity”;= a realisation that the interdependence of the world’s ecosystems

" Thanks go to Penelope Mathew for her patient support and sapient comments on this article.
This article is dedicated to my friend and Environmental Law Alliance Worldwide (E-LAW)
colleague Samuel Ogbede, a public interest environmental activist in Nigeria who, at the time of
writing, is in prison for pursuing his environmental concerns.

! Mr. McMillan, then Canada’s Minister of Environment, made this intervention in May 1986 at a
U.N. World Commission on Environment and Development (WCED) public hearing in Ottawa.
Reprinted in part in WCED, Our Common Future (Austrl. ed., 1990), at 307.

% See infra, Section 11, A., for a discussion of the implications of the term “international
community”.

® See, e.g., United Nations Framework Convention on Climate Change, Preamble, U.N.
Doc.A/AC.237/18(Partll)/Add.1, Annex I, reprinted in (1992) 31 Int'l. L. Materials 849; (1992) 3
Yb. Int'l Env.L. 684; Convention on Biological Diversity, Preamble, reprinted in (1992) 31 Int’l L.
Materials 818; (1992) 3 Yb. Int'l Env.L. 664; 1995 Draft Covenant on Environment and
Development, Art. 3 (IUCN/WCU Commission on Environmental Law, with Int'l Council of
Env.L.); 1991 Beijing Ministerial Declaration on Environment and Development, U.N. Doc.
A/CONF.151/PC/85, Annex (13 Aug. 1991), reprinted in (1991) 2 Yb. Int'l Env.L disk doc. 5; 1990
Commonwealth Heads of Government, Langkawi Declaration on the Environment, reprinted in
Selected Legal Materials, (1990) 5 Am.U.J.Int'l L. & Pol'y 589.



calls for cooperative international solutions (both global and regional) to a large
number of current environmental problems.

We move quickly into disagreement, however, when the plethora of
details asserted to be necessary or unnecessary to the goals of international
environmental preservation and protectign are addressed specifically in order to
make policy decisions and preferences.™ At the international level, this
disagreement has been most recently and noticeably manifested in the
negotiations of the Preparatory Commission (PrepCom) leading up to the 1992
United Nations Conference on Environment and Development (UNCED).” As
Professor Henkin points out, it was the four meetings of the PrepCom prior to
UNCED that:

exposed new rifts along the “developed-developing” axis. Critical
guestions about the control, distribution and use of increasingly scarce
resources; about primary responsibility for pollution, global warming and
ozone depletion; about economic imbalance, financial mechanisms for
correction, intellectual property rights, and the transfer of technology, all
contributed to bipolar debate (sonbetimes acrimonious) between
developed and developing states.

The developed-developing axis, however, is not the only location of
significant disagreements about how to best achieve global protection of the
environment. To use the lead up to UNCED as an example again, differences
surfaced between industrialised states over the desirability of defining “targets
and timetables” for reducing greenhouse gas emissions in connection with
negotiations of the 1992 U.N. Framework Convention on Climate Change.EI
Despite compelling scientific data that had been generated by an international

(..continued)

* Professor Schacter notes the same phenomena of agreement in the abstract and
disagreement overs the specifics of policy implementation in connection with other goals of the
international community such as peace, security, national independece, economic wel-being,
self-determination and human dignity. O. Schachter, International Law in Theory and Practice
(1991), at 27.

® For an excellent analysis and critique of the entire UNCED process see P. Chatterjee & M.
Finger, The Earth Brokers: Power, and World Development (1994). See also Symposium, UN
Conference on Environment and Development (1992) 1 Rev.Eur.Comm. & Int'| Env.L. 237-369;
P. Sand, UNCED and the Development of International Environmental Law (1992) 3 Yb. Int'l
Env.L. 3. For a comprehensive compilation of documents produced by the UNCED PrepCom
and UNCED, see N. Robinson, ed., Agenda 21 & The UNCED Proceedings, six vols. (1992-93).

® L. Henkin, International Law: Politics and Values (1995), at 93-94. See also A. Najam, An
Environmental Negotiation Strategy for the South (1995) 7 Int'| Env.Aff. 249, 249-59; A. Agarwal,
The North-South Environment Debate: Off to the Next Round (1992) Down to Earth (15 July), at
33-36.

’ United Nations Framework Convention on Climate Change, U.N.
Doc.A/AC.237/18(Partll)/Add.1, Annex |, reprinted in (1992) 31 Int'l. L. Materials 849; (1992) 3
Yb. Int'l Env.L. 684. For a background account of the negotiations, see I.M. Mintzer & J.A.
Leonard, Negotiating Climate Change: The Inside Story of the Rio Convention (1994).
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team of expertsaand resistance from the industrialised member states of the
Organisation for E&onomic Cooperation (OECD), the United States, for obvious
parochial reasons, successfully pressed the Intergovernmental Negotiating
Committee for a Framework Convention on Climate Change to adopt
normatively vapid, vague and precatory language for the Conﬁntion that
stripped it of any enforceable quantitative limits on emissions.— Similarly,
disputes arose between developing Pacific island states, such as Vanuatu,
threatened with rising seas in the absence of international action, and
developing oil-producing sﬁu]tes, such as Brazil, interested in maintaining the
present use of fossil fuels.

Furthermore, a number of recent Conferences of Parties supervising the

® The 1990 report of the Intergovernmental Panel on Climate Change, relied on by the Climate
Change Convention negotiators, concluded that carbon-dioxide emissions probably needed to
be reduced by 60% in order to merely stabalise then current levels in the atmosphere. See
Intergovernmental Panel on Climate Change, Policy makers Summary of the Scientific
Assessment of Climate Change: Report Prepared for IPCC by Working Groups | and Il (June,
1990)

°The U.S.is responsible for the production 23% of the world’s of carbo-dioxide emissions -- the
most prevalent and significant greenhouse gas. See The World Bank, World Development
Report 1992: Development and Environment (1992), at 204. See further, C. Flavin, Building a
Bridge to Sustainable Energy, in State of the World 1992, L.R. Brown, ed. (1992), at 28-32.
Agreeing to binding treaty targets and deadlines for the reduction of carbon-dioxide emissions
would have required the U.S. to undertake radical transformations in economic and social life,
costing up to US$3.6 trillion dollars. See C.D. Stone, Beyond Rio: “Insuring” Against Global
Warming (1992) 86 Am.J.Int'l L. 445, 453, citing A.S. Manne & R.G. Richels, CO, Emission
Limits: An Economic Cost Analysis for the USA (1990, No. 2) Energy Journal, at 51. Moreover, a
U.S. governmental commission concluded that U.S. society could lessen and adapted to the
impact of climate change and in the process gain a strategic economic advantage over other
states. See National Academy of Sciences, National Academy of Engineering, Institute of
Medicing, Report of the Adaptation Panal: Policy Implications of Greenhouse Warming (1992).

'% See P. Sands, The United Nations Framework Convention on Climate Change (1991) 1
Rev.Eur.Comm. & Int'l Env.L. 270, 271; D. Bodansky, Managing Climate Change (1992) 3
Yb.Int'l Env.L. 60, 65. See also Greenpeace Australia Ltd. v. Redbank Power Co. Pty. Ltd.
(unreported) Land & Envt.Ct. (NSW)(No. 10217, 10 Nov. 1994)(Climate Convention outlines
policy objectives but stops short of prohibiting greenhouse gase generating activity), at 16. For
contemporaneous accounts of the negotiations see, W.K. Stevens, As Nations Meet on Global
Warming, U.S. Stands Alone, N.Y. Times, Sept. 10, 1991, at B5; Money, U.S. Position Remains
Barrier for Accord on Climate Change Issues, 14 Int'l Envt'l.Rep. (BNA) 502 (25 Sept. 1991).

" See D. Bodansky, Managing Climate Change (1992) 3 Yb.Int'l Env.L. 60, 65. On the diversity
of interests of developing states generally, see M.A.L. Miller, The Third World in Global
Environmental Politics (1995), at 19-22.

Christopher Stone also points out that “some nations may actually believe (or can
credibly claim) that the odds favor their benefiting from greenhouse warming”. C.D. Stone, The
Gnat is Older Than Man: Global Environment and Human Agenda (1993), at 109. To illustrate,
Stone considers the position of former Soviet republics in light of a 1.5° C increase in
temperature. According to a study by the United Nations Environment Programme (UNEP) cited
by Stone, such an increase would increase the wheat yeild of the Central European area of the
former republics by 30% and increase the area suitable for wheat cultivation by 26% (at total
increase in production of 64%). Id., citing UNEP/GEMS, The Greenhouse Gases (1987), at 22.
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implementation of various environmental treaties and regime specific
arrangements have also highlighted that disagreement exists about
implementation among both states that are similarly situated in terms of
economic development and those that are not, as well as between each other.
For example, ==in connection with the International Convention for the
Regulation of Whaling, Japan and Norway have consistently objected to the
International Whaling Commission’s 1982 decision establishing a moratorium
on commercial whaling, and Japan voted against the Southern Ocean whale
sanctuary in 1994, despite overwhelming support from industriali%?d and
developing states party to the International Whaling Convention.

The point of all this, of course, is to highlight that while governments
(and indeed individuals) overwhelmingly agree that itﬁlin the interest of all to
protect and preserve the environment of planet Earth™, disagreement on the
means to this end makes action difficult.= How then are we to reconcile these
contending and conflicting ideas about the proper course of action to protect
the global environment? Does the idea of a “public interest” international
environmental law suggested by this symposium offer assistance for dealing

2 |n addition to the whaling example provided in the text other examples of disagreements over
regime specific arrangements include, climate change (see, e.g., R Gelbspan, The Heat is On
(Dec. 1995) 291 Harper's Magazine 31 (No. 1747); P. Kinrade, After Berlin (June 1995) 23
Habitat Australia 12 (both articles outline disagreements encountered at the first meeting of the
Conference of Parties for the Climate Change Convention in 1995 in Berlin, similar to those
wrestled with by the PrepCom for UNCED); deforestation (see, e.g., H.M. Schally, Forests:
Toward an International Legal Regime? (1993) 4 Yb.Int'l Env.L. 30; Symposium, Forests (1995)
4 Rev.Eur.Comm. & Int'| Env.L. 225-73)(examining, among other things, differences impeding
the negotion of a global forest convention); and, hazardous substances (see, e.g., Greenpeace,
Toxic Trade Update 5, no. 2 (1992) and Toxic Trade Update 6 nos. 1-3 (1993)(discussing the
dispute surrounding the proposal by the Executive Director of UNEP, Mostafa Tolba, to
completely prohibit the export of hazardous wastes from OECD to non-OECD under the 1989
Convention on the Control of Transboundary Movements of Hazardous Wastes and Their
Disposal, U.N.Doc. UNEP/IG.80-3, reprinted in (1989) 28 Int'| Leg.Materials 649).

'3 See D. Caron, The International Whaling Commission and the North Atlantic Marine Mammal
commission: The Institutional Resks of Coercion in Consensual Structures (1995) 89 Am.J.Int'l
L. 154; S. Andresen, Science and Politics in the International Management of Whales (1989) 13
Marine Policy 99. Unsuprisingly, six developing states that receive aid from Japan abstained
from the decision. See P. Brown, Sanctuary Dooms Japanese Whaling, The Guardian Weekly,
week ending 5 June 1994, at 1, col. 1 (vol. 150, no. 23); Whale Santuary Threatens Japan’s
Industry, Int'l Herald Trib., 28-29 May 1994, at 2, col. 1.

“ But see, D. Helvarg, Under Attack (Oct. 17, 1994) In These Times 15; M. Knox, Meet the Anti-
Greens (Oct. 1991) 55 The Progessive 21 (No. 10); J. Franklin, First They Kill Your Dog: Rise in
Assaults Against Environmentalists (Fall 1992) Muckracker: Center for Investigative Journalism
1; C. Berlet, Hunting the Green Menace (July/Aug. 1991) The Humanist 24. See also B. Burton,
Boms and Bloody Noses: Dirty Tricks and Violent Harassement, paper presented at the 1995
Defending the Environment Conference, 21 May 1995, Adelaide (copy on file with the author).

* Of course, agreement on the normative specifics of action necessary to address international
enviornmental problems is only one difficulty presented by planetary preservation. Even when
states can agree on binding rules to protect the environment, the problems of state responsibility
and enforcement present themselves sometimes as even greater problems. See generally, F.
Francioni & T. Scovazzi, eds., International Responsibility for Environmental Harm (1991).
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with environmental issues at the international level? The answer, in my view,
unfortunately, is negative and this essay will attempt to illustrate how and why
the idea of “public interest” is lacking in the current international system. With
that said, one aim of this article remains to sketch in a short space how the
concept may nevertheless be a helpful catagorical form that environmental
lawyers collaborating around the world can use in promoting worldwide efforts
to preserve and protect the global environment.

Accordingly, | argue that the concept of “public interest” in the global
context is not entirely vacuous, but instead can be given content -- even if for
now that content remajns abecedarian -- by international networks of
environmental lawyers**working to foster environmental awareness across
borders. These networks are assisting local communities and activists to
promote and act on international law touching the environment within their own
municipal legal systems and to engage effectively with other activists
worldwide. Through this dialogue and discourse, these networks may be able
to build vigorous constituencies of environmental advocates with common and
agreed purposes and aﬁndas for action and a global culture based on
environmental concern.

A further aim of this essay is to set out the bearing that the collaborative
efforts of environmental nongovernmental organisations (ENGOSs) have had on
the international system and the development and enforcement of international
environmental law within municipal systems. While | fully endorse Philippe
Sands’ argument that international law ought to grant ENGOs standing-to
enforce environmental rights in various international contexts and fora— and
believe that this is something to strive for, this.essay is more limited in nature. It
inclines instead to Martti Koskenniemi’s viewthat even as between states,
very little has obtained in the world of diplomatic realities of state responsibility
for environmental harm during the twenty-four year effort to give substance to
Principle 21 of the Stackholm Declaration of the 1972 Conference on the
Human Environment.= Accordingly, the focus of this essay is upon municipal
development and enforcement of both international environmental obligations
and national laws protecting the global environment. In this regard, | canvass
the activities of one environmental legal group working on such an agenda

® See HA. McDougall, Social Movements, Law and Implementation (1989) 75 Cornell L.Rev.
83.

7 A similar line of analysis has been set out by Abdullahi An-na’im in connection with universal
human rights. See A. An-na’im, What Do We Mean By Universal? (1994) 23 Index on
Censorship 120 (Sept./Oct.).

'® See P. Sands, Environment, Community and International Law (1989) 30 Harv.Int'l L. J. 393,
394. See also D. Shelton, The Participation of Nongovernmental Organizations in International
Judicial Proceedings (1994) 88 Am.J.Int'l L. 611.

'% See M. Koskenniemi, Breach of Treaty or Non-Compliance? Reflections on the Enforcement
of the Montreal Protocol (1992) 3 Yb.Int'| Env.L. 123, 126-27.

20 Report of the United Nations Conference on the Human Environment, U.N. Doc.
A/CONF.48/14/Rev.1, at 5.
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internationally, the Environmental Law Alliance Worldwide (E-LAW), and
assess its impact. The essay concludes with a prescription for a greater
globalisation of international environmental law by using the electronic
“‘information revolution” to empower ENGOs and other non-state actors in the
common cause of global environmental protection.

* Fora good analysis of lawyers as electronic environmental “network supporters”, see D.
Robinson, Public Interest Environmental Law -- Commentary and Analysis, in Public Interest
Perspectives in Environmental Law, D. Robinson & J. Dunkley, eds. (1995), at 323-26.
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.
The Global Environment, “Public Interest” and the International System

The environment is the business of everybody . . ..

-- Joseph Ouma

A. The International System and “International Community”

As a predicate to a discussion of the nature of global public interest, it is
appropriate to first consider the international social system in which such a
public interest may be derived and of which law is a part. While “New Stream”
international legal scholars like Martti I%Iskenniemi, Anthony Carty and David
Kennedy, among others, would object,~ at this point it is sufficient for my
purposes to conceptualise “the public interest” in liberal Benthamite utilitarian
terms as a vessel that is filled with content by the aspirations of the members of
the particular society -- municipal or international -- in which it operates. :

Just as muncipal legal systems are anchored in different societies as
states, international law also has its specific social environment where it
performs its functions. It is a legal sub-system of the broader international
social system%/hich, in essence, has been traditionally considered an inter-
state system.= Hans Kelsen, for example, classically (and now surely
outdately) wrote that “International Law or the Law of Nations is the name of a
body of rules which -- according to the usual definiEan -- regulates the conduct
of the states in their intercourse with one another”.= The “international
community” has been sgen historically as an “international community of co-
equal sovereign states”™ —and international law has been addressed to states as
its primary and sometimes only subjects.

These tradtional notions of the international system, state sovereignty
and territorial integrity seem to belie a common interest and common action in a

%2 Dean, School of Environmental Studies, Moi University. 1986 Intervention at a WCED public
hearing in Nairobi, reprinted in part in WCED, Our Common Future (Austrl. ed., 1990), at 307.

* See infra, notes 77-91 and accompany text for a discussion of “New Stream” critiques of the
essentially liberal concept of “public interest” in the integration of representative government with
the calculus of utilitarianism.

** See J. Bentham, An Introduction to Principles of Morals and Legislation (J. Burns & H.L.A.
Hart, eds.,1970), at 3.

% See L. Henkin, International Law: Politics, Values, Functions (1989-1V) 216 Receuil des Cours
9, 21-44,

%% H. Kelsen, Principles of International Law (2d ed. 1952), at 3.
7 See, e.g., C. Parry, The Function of Law in the International Community, in Manual of Public

International Law M. Sgrensen, ed. (1968), at 1, 14-26; B. Broms, States, in International Law:
Achievements and Prospects, M. Bedjaoui, ed. (1992), at 41-45.
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shared humanaglobal destiny as implicit in the idea of an international public
interest. Indeed,_as the “realists” tell it, states (and the populations that
comprise them) are inherent adversaries. Thus, Morgenthau, writing about
the impossibility of world government, maintained:

[T]he overwhelming majority would put what they regard as the
welfare of their own nation above everything else, the interests of a
world state included. ... [T]heir overriding loyalty to the nation erects an
insurmountable obstacle to its establishment. ... [T]he peoples of the
world are not prepared to . . . force the nation from its throne and put the
political organization of humanity on it. They are willing and able to &l
sacrifice and die so that national governments may be kept standing.

Kjell Goldman, however, rightly points out that while an international
system of independent states may be inevitable and perhaps even desirable,
national indenpendenCﬁnd international accomodation and order need not be
opposed to each other.=~ Further, if one accepts that the polestar of
international environmental policy ought to be to preserve and enhance the
environment and resource base of the planet as a whole and of its distinct
communities, then the c&ﬁlictive nature of international relations would, at the
very least, be lessened.

Moreover, no one seriouslﬁ:ontends nowadays, as traditionalists have
vigorously contended in the past,~ that only states are the subjects/objects of
international law. Henkin sapiently observes that:

The international system is a system of states, made by states,
perhaps largely -- still -- for states, but not only for states. Law is made
by states, and by their laws states have created (or recognized) other
entities, and have given them status, powers, rights, responsibilities, and

%8 If there is one thing that has been learned in the past century, its that we all share a common
global environmental destiny. “The Earth is one [even though] the world is not”. WCED, Our
Common Future (Austrl., ed. 1990), at 71.

% On the asserted antagonistic competitiveness between cultures that, since the end of the Cold
War, may be once again manifest, see S.P. Huntington, The Clash of Civilizations?, Foreign
Affairs (Summer 1993), at 22. See also the responses of critics to Huntington’s theory in,
Symposium, Responses to Samuel P. Huntington’s “The Clash of Civilizations?”, Foreign Affairs
(Sept./Oct. 1993), at 1-26.

0. Morgenthau, Politics Among Nations: The Struggle for Power and Peace (3d ed., 1961),
at511.

¥ K. Goldman, The Logic of Internationalism: Coercion and Accomodation (1994), at 20.

* See R. Falk, Explorations at the Edge of Time: The Prospects for World Order (1992), at 153-
54,

* See, e.g., Manner, The Object Theory of the Individual in International Law (1952) 46
Am.J.Int'l L. 428.
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remedies, within the international system. ... States can also grant
legal personhood to individual human beings: hence the creation of laws
criminalizing piracy, hijacking, genocide and apartheid; hence the
capacity to punish individuals who wage aggressive war against another
state; hence the development of a substantive law of human rights, and
the creation of institutions-before which individuals have remedies for
violations of these rights.

Additionally, the flourishing of and international interaction between non-
state municipal and transnational actors have increasingly justified writing about
an “international community” that encompasses a shared sense, even if
imagined, ﬁf common purpose and comradeship among groups and
individuals.™ The sheer growth of nongovernmental organisations (NGOSs)
concerned with international issues reflects their increasing role on theE\LLi/orId
stage and even perhaps an emerging, if nascent, global “civil society”.

Indeed, the recent report of the Commission on Global Governance concludes
that:

Global governance, once viewed primarily as concerned with
intergovernmental relationships, now involves not only governments and
intergovernmental institutions but also . . . NGOs, citizen’ movements,
transnational corporations, academia, and the mass media. The
emergence of a global civil society, with many movements reinforcing a
sense of human solidatiry, reflects a large incrﬁse in the capacity and
will of people to take control of their own lives.

Non-state municipal and transnational environmental actors such as
ENGOs have been a significant driving force behind the transformation in the

% Henkin, International Law: Politics and Values (1995)(emphasis in original, footnotes omitted),
atl7.

% Benedict Anderson writes that “all communities larger than primordial villages of face-to-face
contact (and perhaps even these) are imagined”. B. Anderson, Imagined Communities:
Reflections on the Origin and Spread of Nationalities (1983), at 15. See also A.E. Gare,
Postmodernism and the Environmental Crisis (1995), at 147-51.

% See C. Grossman & D.D. Bradlow, Are We Being Propelled Towards a People-Centerd
Transnational Legal Order? (1993) 9 Am.U.J. Int'l L. & Pol'y 1, 14-16.

%" See Commission on Global Governance (CGG), Our Global Neighbourhood (1995), at 32-37.
The CGG estimates that the number of NGOs worldwide increased from 176 in 1907 to nearly
29,000 by 1993. Id., at 32. Significantly, more than 1,400 NGOs were accredited to UNCED,
and tens of thousands more patrticipated in the parallel Global Forum. In all, there were over
30,000 participants from 176 states, including 103 heads of state or government in attendance.
P.H. Sand, UNCED and the Development of International Environmental Law (1992) 3 Yb.Int'l
Env.L. 3.

A year later at the World Conference on Human Rights in Vienna, more than1,500 NGOs were
represented.

#1d., at 335.
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international community.E| ENGOs have forged international links on two
different levels: (i) between the biosphere and political action, and (ii) amongst
local actors and ecosystems globally.™ These linkages have enhanced the
influence that ENGOs have both at home and internationally. At home, these
linkages have allowed ENGOs to draw on expee, advice, and strategies for
environmental protection from around the world.® On the international side, by
the early 1990s an international conference on global governance and the
environmental crisis concluded that ENGOs and other NGOs today, loom large
not only in processes of [international environmental] regime formation but also
in catalyzing and aggregating public pressure on officials [and governments] to
live up to the commitments they make. The environmental movement, once
concentrated almost exclusively on domestic concerns, has become a force to
be reckoned with in the p%ltical dynamics surrounding international
environmental governing.

The growth of ENGOs and the development of international
environmental law has also seen a corresponding international commitment by
a number of dedicated international lawyers, international civil servants, law
teachers and students, to a praxis of international environmental protection. As
David Kennedﬁotes, many of these lawyers exhibit a “fervor, faith and
reforming zeal™ that exhibits a confidence about the possibilities for a new
global environmental politics. Indeed, to many contemporary international
environmental law devotees, “today’s international problems, actors, strategies,
and arenas of political struggle are delinked from statecraft. They are less
political than economic, less interstate than interpersonal, either way the
province of private, local, and non-vernmental actors. And itis here that a
truly new world order can be built”.

% See T. Princen & M. Finger (with contributions by J.P. Manno & M.L. Clark), Environmental
NGOs in World Politics: Linking the Local and the Global (1994); Symposium, The Green
Movement Worldwide (1992, Supp. 2) 14 Research in Social Movements, Conflicts and Change
1-246.

“°T_ Princen, M. Finger & J. Manno, Nongovernmental Organizations in World Environmental
Politics (1995) 7 Int'| Env.Aff. 42, 47.

*1 See D. Anton, Knowledge and Information as Power in the International Defence of the
Environment: The Environmental Law Alliance Worldwide (E-LAW), in Defending the
Environment: Public Interest Environmental Law Conference Papers (Australian Centre for
Environmental Law, 1994).

“OR. Young, G.J. Demko & K. Ramakrishna, Global Environmental Change and International
Governance (1991)(summary pamphalet of recommendations of June 1991 Conference held at
Dartmouth College, Hanover, N.H, USA -- copy on file with author), at 13.

“D. Kennedy, A New World Order: Yesterday, Today, and Tomorrow (1994) 4 Tran'l L. &
Contemp. Probs. 329, 332.

*1d. at 333-34. Fora personal account by Kennedy of an international lawyer engaged in
crossing boundaries and establishing international connections in the cause of East Timor, see
also D. Kennedy, Autumn Weekends: An Essay on Law and Everyday Life, in Law in Everyday
Life, A. Sarat & T.R. Kearns, eds. (1993), at 191. Kennedy travels from Cambridge, MA, USA, to
Lisbon and Madrid and meets a wide number of international lawyers from other states with
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B. The Global Public Interest, If there is One

Any attempt to lay down an acceptable theory of international public
interest worthy of recognition is obviously fraught with risks. Edgar
Bodenheimer wisely recognises that even in the municipal context “[s]pecific
policy objectives designed to promote the public interest are not only extremely
multifarious and diversified but must also necessarily be adapteﬁo the varying
needs of different societies and social systems” within the state.™ At the
international level these aspects are multiplied over 180 fold -- in terms of
component states -- and result in a host of objections to the appropriateness of
using “public interest” to justify action in international society. These objections
arise within the liberal utilitarian tradition, which gave rise to the concept of
public interest, due to tensions between process and normativity. Objections
are also voiced from outside liberal discourse by realists and “New Stream”
thinkers. Both sorts of challenges are canvassed below.

Adopting the concept of the “public interest” as a mechanism in
international society toﬁ%refer some actions to promote environmental
protection over others, — at the outset risks criticisms of malapropism or
allegations that the conjunction of “global environment” and “public interest” is
an oxymoron. For better or worse, we still live in a world of states and realist
detractors of the concept are likely to be quick to point out that the interests
necessarily implicated at the international level are “national interests”, not
international public interests. It is asserted that the terms, “public interest”,
“common good”, and “general welfare” are the provi%e of the domaine resérvé
and “national interest” is the idiom of foreign affairs.™ For example, “George
Kennan and others . . . hold that the acts of a nation-state cannot, and in fact
should not, attempt to transcendﬁe interests of those from whom the authority
of its governing body is derived”.

(..continued)
apparently great physical ease and little cultural dissonance.

*® The title for this section is derived from Christopher Stone’s The Global Warming Ccrisis, if
there is One, and the Law (1990) 5 Am.U.J.Int'l L. & Pol'y 497.

“® E. Bodenheimer, Prolegomena to a Theory of the Public Interest, in NOMOS V: The Public
Interest, C.J. Friedrich, ed. (1962), at 205.

* Indeed, to some all the concept “public interest” represents is a rationalisation and justification
for policy-caused pain. See S.K. Bailey, The Public Interest: Some Operational Dilemmas, in
NOMOS V: The Public Interest, C.J. Friedrich, ed. (1962), at 96, 97.

*® See, e.g., Flathman, The Public Interest (1966), at 5, n. 2. For a disturbing hypothetical
involving the use of national public interest to justify use of force, intervention and breach of
treaty, see S.K. Bailey, The Public Interest: Some Operational Dilemmas, in NOMOS V: The
Public Interest, C.J. Friedrich, ed. (1966), at 96, 99-102.

* E.S. Griffith, The Ethical Foundations of the Public Interest, in NOMOS V: The Public Interest,
C.J. Friedrich, ed. (1966), at 14-15. (citation to Kennan not given in original).
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This argument, however, misses the point even from a realists
perspective. i‘ot only is the traditional concept of international society being
transformed, ™ but according to liberal international relations theories it is not
possible any longer to erect walls around a state and simply dismiss interests
related to the foreign relations of a state as without interﬁl effect and vice
versa with municipal impact on the international system.— Rein Mullerson, for
example, percieves that “[a]s the international system is . . . a loose system
where actors are relatively autonomous vis-a-vis each other, its main actors --
states and their internal characteristics -- exercise crucial influence upon the
nature of the international system”.”= He continues, “the international system in
its turn affects not only the foreign, but often even the internal politics, of alll
states”.= Thus, even accepting the traditional state-centric model of the
international system, it is simply not possible to separate the foreign and
internal interests of st&r]es where external and internal activities bear upon the
welfare of individuals.™ This is especially so in the case of environmental
threats which have been elevated by a growing number of commentators to.an
“in-common” and shared pinnacle state interest, that of ecological security.
The reciprocal inward and outward effects by and on the international system,
states and their populations indicate the idea of public interest might be useful,
at least in a liberal sense, as a “genl commendatory concept used in
selecting and justifying public policy™= for international measures of

% see supra, Section Il, A for a discussion of the changing nature of international society.

*! See, e.g., A.-M. Slaughter, International Law in a World of Liberal States (1995) 6 European
Journal of International Law 503, 508.

°2 R. Miillerson, International Law, Rights and Politics: Developments in Eastern Europe and the
CIS (1994), at 8.

=4,

* Of course, a degraded and unhealthy environment undoubtedly has adverse effects on
individuals and their welfare and raises human rights implications. A treatment of the nascent
right to an environment of healthy quality, however, is beyond the scope of this paper. See
generally, the preliminary and final reports of the Sub-Commission on Prevention of
Discrimination and Protection of Minorities on Human Rights and the Environment, prepared by
Special Rapporteur, Mrs. Fatma Ksentini, U.N. Doc E/CN.4/Sub.2/1991/8 (2 Aug. 1991) and
U.N. Doc.E/CN.4/Sub.2/1994/9 (6 July 1994).

*® See, e.g., Ecological Security in an Interdependent World, in The Constitutional Foundations of
World Peace, R.A. Falk, R.C. Johansen & S.S. Kim, eds. (1993), at 101, (udated and expaded
from Ecological Security and the Need to Reconceptualize Sovereignty (1989) 24 Alternatives
349); S.V. Vinogradov, International Environmental Security: The Concept and its
Implementation, in Perestroika and International Law: Current Anglo-Soviet Approaches to
International Law, A. Carty & G. Danilenko, eds. (1990), at 196; J.T. Matthews, Redefining
Security (1989) 68 For.Aff. 163; I. Mintzer, Broadening the Global Security Debate: Regional and
Global Dialogues on Environmental Issues (1989) 39 Proc. Pugwash Conf. on Sci. & World
Aff.420. For diplomatic views, see G. Evans, Foreign Policy and Environment (Mar. 1990) 61
Austrl.For.Aff. & Trade Montly Record 112 (No. 3); E. Shevardnadze, Ecology and Politics (Nov.
1990) Int'l Aff. (Moscow) 3. For a contrary view see, D. Deudney, The Case Against Linking
Environmental Degradation and National Security (1990) 19 Millennium 461.

*® R.E. Flathman, The Public Interest; An Essay Concerning the Normative Discourse of Politics
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environmental protection and preservation.

On the other hand, Wolfgang Friedman argued from a liberal
perspective that public interest was tied to national loyalities, not international.
Friedman maintained “that there is a genuine public interest which we might call
the ‘reserve function’ of the state, an embodiment of values and interests that
bind together many conflicting and contending groups, and that most of these
cluster around basic national loyalties . . .”.=~ While Friedman did not address
the international implications of public interest, if his narrow concept of public
interest is correct, it seems difficult to extend the concept to cover the
international system -- unless, of course, all national interests happen to
coincide within the traditional framwork of the international system. Friedman,
however, continues that the “reserve function” ordinarily only becomes
articulate in times of great emergency, including during “natural disasters”. At
the time Friedman wrote, of course, global environmental crises such as upper
stratospheric ozone depletion and climate change were unknown. If his
reference to natural disasters were extended to include such anthropocentric
driven phenomena -- which may be than likely threats to human survival
worldwide -- then perhaps the reserve function might be extended
internationally. Indeed, Friedman refers to “conservation of national resources”
as transcending “the mindless balance %Iconflicting group pressure” and
coming within a genuine public interest.= It seems plausible to extend his
comments to include resources that are shared by or common to two or more
states. Presumably the conservation of such resource would be a genuine
public interest issue in all such states. In which case, at least in that limited
context, the concept of “public interest” might be taken international.

A second objection to the use of “public interest” at an international level
is that the concept is subject to claims that it is a product of Western philosophy
and law and thus innapproriate as a universal model.” As noted eatrlier, the
genesis of “public interest” is tied to the rise of individual interests as a prime
object of politics. Writers such as Jeremy Bentham adopted “public interest” as
a guage of public policy and followed its content to its logical conclusion. “The
interest of the community t is, what? -- the sum of the interest of the several
members who compose it”.== Of course, this formulation has significant

(..continued)
(1966), at 82.

" W. Friedman, The Changing Content of Public Interest, in NOMOS V: The Public Interest, C.J.
Friedrich, ed. (1962)(emphasis added), at 80, 85, citing W. Friedman, Law in a Changing Society
(1959), 301 et seq. See infra at notes 77-91 and accompanying text for “New Stream” critiques
of Friedman'’s view of public interest as coherent even within municipal society.

*1d.

> |d. Given the oftern acrimonious debate over conservation issues within municipal society, one
has to query the accuracy of Freidman’s analysis on this point.

% See J.D. Montgomery, The Public Interest in the Ideologies of National Development, in
NOMOS V: The Public Interest, C.J. Friederich, ed. (1962), at 218.

®% 3. Bentham, An Introduction to Principles of Morals and Legislation (J. Burns & H.L.A. Hart,
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problems, not the least of whiclﬁ coherently identifying individual demands
even within the liberal tradition, ®“which is obviously even more onerous in an
expansive international society. Still, if one accepts the Benthamite liberal
utilitarian premise, the basic calculus seems broad enough to i&lude
internationally, all state, organisational and individual interests.™ Merely
because it is a product of Western tradition alone should not be sufficient,
without more, to disqualify its use. Like the extreme claimsaf cultural relativism
that have been dismissed in connection with human rights,— so too should be
the claim that the public interest has no place in international society solely
because of its Western roots.

A third, further, objection to the use of public interest internationally
stems from arguments about the difficulty of determining the genuiness of a
claim by a government, organisation or individual to be representing the Bl
variagated interests of the broad “public” of the international community.
Alone, however, bald assertions that a proposed action is in the global public
interest are not sufficient to establish a legitimate claim to the desired course of
action. Instead, at least in liberal rationalist terms, as Flathman argues, there
must be at least two conditions satisfied in order to justify a public interest
claim. First, the claim must be based on principles of “universalizability” --
similar states or persons in similar circumstances must be treated the same or
equally.= Because the universalizability principle is procedural in character it
cannot answer the crucial underlying question of whether the proposed policy is
good or bad, right or wrong. Accordingly, a second requirement is necessary in
order to determine the validity of a public interest claim. Because the
evaluation of the claim is a matter of public significance -- in our case
international public significance, Flathman suggests that:

the grounds upon which it rests must be exchangeable in a
public, that is a trans-subjective or intersubjective, manner. Stated

(..continued)
eds., 1970)(original 1788), at 3.

®2 See R.E. Flathman, The Public Interest: An Essay Concerning the Normative Discourse of
Politics (1966), at 15.

% Of course, “New Stream” scholars and other critics of liberalism would buy none of this
argument. This utilitarian calculus would be seen as vacuous, self-contradictory and
anachronistic. See N. Purvis, Critical Legal Studies in Public International Law (1991) 32
Harvard International Law Journal 113. See also infra notes 77-91 and accompanying text.

* See most recently the reaffirmation of the universal nature of human rights in the Vienna
Declaration and Programme of Action, Sec. |, para. 5, adopted by states at the 1993 Second
World Conference on Human Rights, U.N. Doc. AICONF.157/23, reprinted in (1993) 32 Int'l
Legal Materials 1661; (1993) 14 Hum.Rt.L.J. 352.

®® See M.R. Anderson, Public Interest Perspectives on the Bhopal Case: Tort, Crime or Violation
of Human Rights?, in Public Interest Perspectives in Environmental Law, D. Robinson & J.
Dunkley, eds. (1995), at 154.

°® R.E. Flathman, The Public Interest: An Essay Concerning the Normative Discourse of Politics
(1966), at 40-42.
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negatively, they cannot rest solely upon ‘I like.” The generic term for
such considerations is ‘reasons,’ and the generic descriptive of the
behavior which the public interest requires is giving reasons or being
reasonable or resting conlusions upon reasons. The validity of reasons
depends upon rules of inference and the existence of evidence, not
upon purely personal interests and preferences. This means that
reasons provide grounds up% which agreement can be reached despite
differences of the latter kind.

Flathman’s suggestion, however, leads to perhaps a more profound and
critical objection to the use of public interest in the international community: that
multitudes are denied a voice with which to advance reasons, not only
internationally, but also within their own municipal societies. This significant
problem has been recognised and explored by Philip Allott. Allott insightfully
points out that “[a]t the heart of the international_ system, and of international
law, . . . lies a hidden theory of representation”. & This hidden theory of
representation derives from the fact that “[e]ach state system aggregates
through its internal social process a view of its interest (subjective social
objectives) in relation to a given matter. The national interests are then
aggregated through the international system: by negotiation, agreement, and
decision making of international organs”.™ Thus, the interests and claims put
forward in the international system are generated through the representative
authority of states. The international system takes for granted that the national
process of aggregating the interests within the state is reflective of its own
society. Just as obvious, however, is the exclusion in most, if not all, states of
subnational and minority interests that go underepresented or entirely ignored.

Looking solely at a liberal analysis for instance, in John Rawl’s recent
account of non-liberal, “hierarchical societies”,~ a second level of interest
aggregation occurs in each hierachial state before being aggregated into the
international system, further removing the possibility for the expression of the
public interest of international society as a whole. As Rawls explains, in
hierarchical societies “whatever rights persons have arise from [a] prio
membership [in a group: communities, associations, or corporations]”.
Further, in hierarchical societies “some persons will take part in politically

°"1d., at 43.
% p_ Allott, Mare Nostrum: A New International Law of the Sea (1992) 86 Am.J.Int!| L. 764, 775.
®1d., at 774.

7% “New Stream” thinkers and other critics would argue that liberal societies suffer from the same
problems as Rawls’ hierarchical societies because a liberal society supports hidden froms of
domination and oppression of historically disadvantaged groups in the guise of legitimate
representation. See infra at notes 77-91 and accompanying text.

"t J. Rawls, The Law of Peoples (1993) 20 Critical Inquiry 36, 58. In the Law of Peoples, Rawls
attempts to extend his influential theory of justice to “a political conception of right and justice that
applies to the principles and norms of international law and practice”. Id., at 36. For the orignial
theory, see J. Rawls, A Theory of Justice (1971).
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representing these interests in the consultations process [about social
objectives], but they do so as members of estat and corporations and not as
individuals, and not all individuals are involved”.”

According to Allott, the result of these deformities in the international
system means that the system “while still seeming to the uninitiated to be a
process for the collective formation of social objectives, [is] in practice . . . a
system that gives effect neither to universal social objective of all humanity nor
to the so%al objectives of all human individuals collectivized through the state
system”.™ Accordingly, the concept of international public interest appears to
be defective, in that the international system fails to take account of the

objectives of all individuals and by extention, international society as a whole.

The problem raised by Allott might appear to be insurmountable in the
international community as presently constituted. To apply the concept of
public interest in the current international context leaves the aspirations and
desires of a signifcant population of the world out of its calculus. What is
required is a continued struggle for more representative ways of interpreting the
world and of definine possible relationships between people and between
humans and nature.— For some, hope may lie in the ﬁserted emerging
customary international norm of a right to democracy. However, the slow
“progress” by the international community to a world of democratic states has
been prophosised by international lawyers now for nearly eighty years. As early
as 1917, Elihu Root wrote:

It is impossible to regard the advance of democracy as being
merely local or temporary. It has been the result of long-continued and
persistent progress, varying in different countries according to the
character of the people and the nature of the obstacleé.lto be overcome,
but, in its nature, essentially the same in all countries.

Unfortunately, experience has shown that it may yet be some time before the
emerging norm of a right to democracy crystalises.
k2]

Moreover, if “outsider jurisprudence” ~"is brought to bear in analysing

2 1d. For insightful liberal critiques of Rawls’ international extention of his theory of justice, see S.
Hoffman, Dreams of a Just World (1995) XLII N.Y.Rev.Books 52 (No. 17, 2 Nov.); F. Tesén,
Some Observations on John Rawls’s The Law of Peoples (1994) 88 Proc.Am.Soc'y Int'l L. 18.
For Hoffman and Teson, Rawls is not liberal enough.

" Allot, Mare Nostrum, at 777.

* See A. Gare, Postmodernism and the Environmental Crisis (1995), at 139-63.

® See T. Franck, The Emerging Right to Democratic Governance (1992) 86 Am.J.Int'l L. 46.

’® E. Root, The Effect of Democracy on International Law (1917) International Conciliation 5, 8.
" A term coined by Mari Matsuda in Public Response to Racist Speech: Considering the Victim's

Story (1989) 87 Mich.L.Rev. 2320, 2323. Richard Delgado and Jean Stefancic use the term to
refer to three relatively recent forms of legal theorising: (1) Feminist jurisprudence, (2) Critical
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the use of the idea of “public interest” -- in either an international or municipal
context -- the entire enterprise might appear to be irretrievably doomed. An
extremely rich scholarship of “outsider jurisprudence” has been at the fore in
attempting to expose the non-neutrality of law d legal rules and patterns of
domination and hierarchies that they reinforce. Fﬂninist scholars, for
example, have documented how “High Objectivity”=and the privileging of the
public over the privatphere serve to contribute to and reinforce women’s
subordination to men.= Critical race thec;g'ﬁts have insightfully exploredtzzj
among other things, the use of storytelling™ and “interest-convergence™" to
locate “dominant narratives” used to enforce the status-quo that invariably
keeps minorities and the less powerful down by law.==The diverse writings of

(..continued)

Legal Studies (cls), and (3) Critical Race Theory (crs). R. Delgado & J. Stefancic, Outsider
Jurisprudence and the Electronic Revolution: Will Technology Help or Hinder the Cause of Law
(1991) 52 Ohio St.L.J. 847. For a fuller explanation see R. Delgado, On Telling Stories in
School: A Reply to Farber and Sherry (1993) 46 Vand. L. Rev. 665, 668-73. Of course, any
summary description of these theoretical critiques, like the one offered here, can be no more
than a greatly oversimplified representation.

’® Of course, the exposure of non-neutrality can be found in the earlier writings of the Legal
Realists’ critique of legal formalism and what Jerome Frank called “illusive factors” and “rule
scepticism”. See, J. Frank, Law and the Modern Mind (1930). See also Pound, Mechanical
Jurisprudence (1908) 8 Colum.L.Rev. 605; Dewey, Logical Method and the Law (1924) 10
Cornell L.Q. 17; Llewellyn, A Realistic Jurisprudence -- A Next Step (1930) 30 Colum.L.Rev. 431;
Cohen, Transcendental Nonsense and the Functional Approach (1935) 35 Colum.L.Rev. 809.

" See, e.g., Patricia Williams, The Alchemy of Race and Rights: Diary of a Law Professor (1991)
pp 12-13.

% See, e.g., S. Okin, Justice, Gender and the Family (1989) pp 26-27, 38, 114-15, 132; H.
Charlesworth, What are “Women'’s International Human Rights™?, in HUMAN RIGHTS OF WOMEN:
NATIONAL AND INTERNATIONAL PERSPECTIVES (1995) pp 68-74, R. Cook, ed.; M. Thornton, The
Cartography of Public and Private, in PUBLIC AND PRIVATE: FEMINIST LEGAL DEBATES (1995) chap.
1, M. Thornton, ed.; J. Mertus, State Discriminatory Family Law and Customary Abuses, in
WOMEN'’S RIGHTS - HUMAN RIGHTS: INTERNATIONAL FEMINIST PERSPECTIVES (1995) chap. 16, J.
Peters & A. Wolper, eds.; K. Klare, The Public/Private Distinction in Labor Law (1982) 130
U.Penn.L.Rev. 1358 - 61.

# See, e.g., P. Williams, Alchemical Notes: Reconstructing Ideals from Deconstructed Rights
(1987) Harv.C.R.-C.L. L.Rev. 401; R. Delgado, Legal Storytelling: Storytelling for Oppositionists
and Others: A Plea for Narrative (1989) 87 Mich.L.Rev. 2411; T. Ross, The Richmond Narratives
(1989) 68 Tex.L.Rev. 381; M. Russell, Race and the Dominant Gaze: Narratives of Law and
Inequality in Popular Film (1991) 15 Legal Studies Forum 243.

8 Developed by Derrick Bell, interest-convergence is used to demonstrate that white elites will
encourage or tolerate advances for racial minorities only when they also promote white self-
interest. See, D. Bell, The Civil Rights Chronicles: The Chronicle of the DeVine Gift (1985) 99
Harv.L.Rev. 4. At an international level, Mary Dudziak has show how interest convergence led to
desegregation in the United States because of the Cold War. M.L. Dudziak, Desegregation as a
Cold War Imperative (1988) 41 Stanford L.Rev. 61.

® For an excellent collection of the now more than three hundred leading law review articles and
more than a dozen books covering Critical Race Theory (CRT), see the compilation that grew
out of the fifth annual CRT workshop, held at Mills College, Oakland, California, in June 1993. R.
Delgado, ed., Critical Race Theory: The Cutting Edge (1995).
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the Ciritical Le Studies mov%\ent have hiighted, among other thin@, that
indeterminacy,  contradiction,~ legitimation,” and false consciousness
require the rejection of the belief that legal argument can or should be an
enterprise distinct from political argument. Tentative, and admittedly superficial,
application of these critiques to the arguments based on the realist or liberal
rationalist agruments of Kennan, Friedman, Rawls, Flathman and Franck set
out above, would seem to confirm that the concept of “public interest” is no
better suited for municipal use than it is for international. According to these
critics, even liberal, democratic states suffer from masked forms of domination
and hierarchies that retard a true shared sense of the common good within
domestic society.

If this were not enough, “postmodern” jurisprudes have pointed out that
the more traditional and dominant forms of legal theory have typically presented
law as a unified and erent body, and linked those claims of unity with the
legitimation of power.”= Postmodern legal theorists instead argue that the law
“cannot be presented as the embodiment of the public good, the general will,
the wishes of the sovereign electorate or of some coherent system of principle.
The condition of postmodernity has irredeemable removed the possibility of
unity of the law and of reconciliation of differences, an always impossible and

8 Based on the work of Continental social and political philosophers, including the
deconstructionists, Critical Legal Studies (cls) writings reject the view that legal doctrine can
predetermine the outcome of the vast majority of cases. According to many cls scholars, legal
reasoning simply consists of the manipulation of abstract categories, with no particular
manipulation or result of manipulation be demonstrably correct. See, e.g., R. Unger, The Ciritical
Legal Studies Movement (1986) 11; D. Kairyes, The Politics of Law: A Progressive Critique
(1982) 17. For an insightful application of theories of cls to international law, see M.
Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument (1989).

% Contradiction is used in cls discourse to reject the idea that legal doctrine “contains a single,
coherent, and justifiable view of human relations; rather cls authors see doctrine as reflecting two
or even more different and often competing views, no one of which is either coherent or
pervasive enough to be called dominant”. D. Trubek, Where the Action Is: Critical Legal Studies
and Empiricism (1984) 36 Stan.L.Rev. 575, 578. By making this contradiction explicit, cls
scholars attempt to thwart the unrecognised ability of legal doctrine to serve the tacit purpose of
maintaining privilege. R. Unger, The Critical Legal Studies Movement (1986) 21.

% Critical Legal Studies adherents have argued that the law serves the interests of the powerful
by the process of legitimation. Through legitimation, rights discourse and rule of law rhetoric
encourage people to believe that the existing legal/social order is just (or at least better than any
alternative), despite the apparent inequitable results the system compels. See, e.g., Russell,
The Critical Legal Studies Challenge to Contemporary Mainstream Legal Philosophy (1986) 18
Ottawa L.Rev 1, 20-22.

¥ The legitimating tendencies of the legal system are seen by Critical Legal Studies proponents
as contributing to the erroneous belief that all are benefiting from the legal system -- a false
consciousness. A false consciousness in this sense is a failure to see the exploitative aspects of
the legal system. See, e.g., Heller, Structuralsim and Critique (1984) Stan.L.Rev. 127, 132.

% Douzinas, Warrington and McVeigh, for example, highlight the latest “imperial’ formulation” by
Ronald Dworkin. C. Douzinas, R. Warrington & S. McVeigh, Postmodern Jurisprudence: The
Law of Text in the Text of Law (1991) p 27.
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slightly comical hope on which modernist jurisprudence based itself”EI

This “outsider jurisprudence” has, at least partly,@inspired the “New
Stream” international legal scholars and their critique of liberal rationalist
traditions in Eurocentric international law, as well as in Western cultural and
policy. “New Stream” Scholars, would appear to view the use of the concept of
“public interest” as a warrant for action in an international context to be another
unjustified extention oéﬂiberal tradition to international realtions and accordingly
argue against its use.

All of this seems to lead to the conclusion that the idea of public interest,
as a transcendent, consolidating concept around which to organise
international environmental norms, is an idea whose time has not yet and,
indeed, may never arrive. Nevertheless, in my view, the concept of “public
interest” retains a value in a more limited sense. If it cannot provide a
justification for action -- at least not yet, it can still serve as a necessary impetus
for an enlightened discourse and dialouge that is vital to the development of a
global culture of environmental concern and protection. This limited function of
the concept of public interest is tentatively explored in the remainder of this
article.

8.

* The apparent cordial relationship between critical international relation theorists and “New
Stream” lawyers has also had an influence in the development of the new critical international
legal theories. These overlapping concerns have been increasingly addressed by both political
scientists and lawyers. See, e.g., J. George, Discourses of Global Politics: A Ciritical
(Re)Introduction to International Relations (1994); A.-M. Slaughter Burley, International Law and
International Relations Theory: A Dual Agenda (1993) 87 Am.J.Int'l L. 205; K.W. Abbott, Modern
International Relations Theory: A Prospectus for International Lawyers (1989) 14 Yale J.Int'l L.
335.

* As Gerry Simpson observes, “[lliberalism is the chosen target of many New Stream scholars
(according to them it is vacuous, self-contradictory and anachronistic)”. G. Simpson, Review
Essay: Is International Law Fair? (1996) 17 Mich.J.Int'l L. (forthcoming).
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1.
The Global Environment, Non-State Actors and Law

For many years, out in the forests, we have been putting our bodies
between the chainsaw gangs sent by the ranchers and the trees that
provide our way of life. Now we are doing the same thing here in the
city, at this hearing, with the law on our side. &

-- Julio Barbosa, 1990

It is uncertain exactly what laws Mr. Barboa was referring to in his
organisation’s efforts to protect the Brazilian forests,  but most likely included
in his -- or his lawyer’'s -- arsenal would have been argumenfs based on
Brazilian environmental law such as federal Law No. 7.347/1985%, creating the
acao civil publica, and Article 5 of the Brazilian Federal Constitution
establishing the collective writ of mandamus. Also included in the legal
arguments would likely have been aspects of the international law that have
developed to promote environmental protection since the 1972 United Nations
Stockholm Conference on Environment and Development first placed the
global environment on the international normative agenda. For example, a
claim to protect the forests might have been advanced by pointing to the
widespread endorsement of sustainable development as a central concept
informing international enviornmental policy and arguing that international law
now imposes on states a general obligation of conservation %Ijld sustainable
development of natural resources and the natural enviornment.

No doubt Mr. Barbosa, like most environmental activists, would have

%2 Julio Barbosa, President of the Brazilian Council of Rubber Tappers, at the first public hearing
in history to debate proposed forest clearing in the Amazon (Rio Blanco, Acre, 11 May 1990),
quoted in Juan de Onis, The Green Cathedral: Sustainable Development of the Amazon (1992),
p 203.

% For a review of the flourishing environmental action in Brazil, see N.B. Worcman, Brazil's
Thriving Environmental Movement (1990) 93 Technology Review 42 (No. 7, October).

* As amended by federal Law No. 8.078/1990.

% For details, see E. Fernandes, Collective Interests in Brazilian Environmental Law, in Public
Interest Perspectives in Environmental Law, D. Robinson & J. Dunkley, eds. (1995), at 118; E.
Fernandes, Law, Politics and Environmental Protection in Brazil (1992) 4 Journal of
Environmental Law 41.

% See, e.g., P.W. Birnie & A. E. Boyle, International Law and the Environment (Corr. ed., 1993),
at 123. Birnie and Boyle point to a plethora of Declarations and Resolutions, including the action
plan and guidelines for sustainable management adopted by the International Tropical Timber
Organisation, and rightly note that “few states would quarrel with the proposition that
development should be sustainable and that all natural resources should in principle be
managed this way”. Id. As they point out, however, the problem with the arguement is that there
is no uniform international consensus on the normative content and implications of sustainable
development.
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percieved his use of the law (both municipal and international) in the protection
of his people’s way of life and the ecosystem that sustains |t£]s in a generalised
“public interest”, even if not the international public interest.— This perception,

multiplied many times over by environmental activists worldwide, helps to
explain why the concept of public interest is not entirely inapposite to the global
environment. The fact ren@ns that the global environment is interconnected in
myriad and complex ways.™ Combatting international environmental problems
and monitoring the implemention of internatbgjwal environmental agreements
requires local action on the ground in states.” If indeed Friedman is correct
that the conservation and environmental p ot ection of “national resources” falls
within a genuine municipal public mterest % then local groups acting on that
public interest will inevitably transcend the purely selfish state interest because
of the interconnected nature of the environment. Furthermore, Mr. Barbosaﬁ
not alone. Environmental lawyers and ENGOs are working in many contries

to protect the enviornment and ensure citizen participation in decisions effecting
the local environment. The combination of the activites of these lawyers, and
their cumulative effects, cannot but help prevent more globalised environmental
degredation and foster a more universal global environmental ethic.

As individual environmental lawyers make connections across borders
with other lawyers it becomes possible to identify interests and concerns that
cut across national boundaries, and therefore, provide the plfusz'flbllity of evolving
an international concept of an environmental public interest.™ These networks
of lawyers can then draw on a variety of techniques used by other social
movement IawyﬁﬁI to coordinate the process of desireable environmental policy
implementation. The techniques include -- in addition to litigation and the
ordinary battery of municipal legal tools -- moral confrontation, dialogue and
lobbying to influence policy and public opinion, all of whlchie available to
international networks of public interest environmental lawyers.

" Mr. Barbosa himself, however, like many environmental activists, would likely see his action as
in the global public interest. For further illustrations, see P. Ekins, A New World Order:
Grassroots Movements for Global Change (1992), at 139-165.

% See, e.g., N. Myers, Gaia: An Atlas of Planet Management (1984).

% For a case study dealing specifically with the intertwined international and municipal
environmental and legal issues of deforestation of the Amazon in Brazil, see M.S. Giamo,
Deforestation in Brazil: Domestic Political Tradgedy -- Global Ecological Disaster (1988) 18
Environmental Law 537.

190 5ee supra, note 59 and accompanying text.

101 . . . . . . L
See infra, Section 1V, for a discussion of international activities.

192 See B.E. Aigbokhan, Peacful, People-Centered, and Ecologically Sensitive Development: A
Mechanism for Promoting a New World Order, in Global Visions: Beyond the New World Order,
at 31, 34, J. Brecher, J. Childs & J. Cutler, eds.

193 See H.A. McDougall, Social Movements, Law and Implementation: A Clinical Dimension for
the New Legal Process (1989) 75 Cornell L.Rev. 83.

104
Id.
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Another avenue by which non-state actors link local public interest with
the international environment is through promoting and monitoring municipal
commitments to and participation in international environmental conventions.
States are often negligent in t implementation and observance of the
environmental treaties they sign. This leaves the way open for ENGO
step in and try to use those treaties to promote local environmental values.*
As several commentators perceptively observe:

It is the failure of states to comply with their own agreements that
in part creates a political niche that transcends state interests. [E]NGOs
find opportunities in this niche to, in effect, implement the treaties, but in
ways consistent with their own environmental and political agendas.
Unlike states and their international organizations, [E]NGOs are not
bound by national boundaries. . . . In this capacity, [E]NGOs do not
have to be nice to anyone. They can be, and often are, in the business
of monitoring, exposing, criticizing, and condemning. ey need not
compormise on either ecological or ethical principles . . ..

The use of international environmental law, in tandum with municipal
environmental law, is thus an important tool for local activists and lawyers in
promoting environmental values within their own societies. Of course, it should
be obvious that promoting, changing and enforcing environmenﬁ%léllaws are only
part of the solution to international environmental problems. Grassroots
organising by citizens seeking to promote policy changes is also a fundamental
need. But international environmental law can play a critical r{&e by holding
institutions and governments to their stated commitments. Moreover,
environmental law actions clarify issues that must be addressed by policy
makers and environmental law lends added weight to other citizen efforts.
ENGOs and individual citizens in country after country are turning to
environmental law to focus necessary attention on environmental problems.

(..continued)
1% see P. Birnie, International Environmental Law: Its Adequacy for Present and Future Needs,
in The International Politics of the Environment: Actors, Interests and Institutions, A. Hurrell & B.
Kingsbury, eds. (1992), at 51-84.

1% See H.K. Jacobson & E.B. Weiss, Strengthening Compliance with International
Environmental Accords: Preliminary Observations from a Collaborative Project (1995) 1 Global
Governance 119, 140; R.B. Mitchell & A. Chayes, Improving Compliance with the Climate
Change Treaty, in H. Lee, ed., Shaping National Responses to Climate Change: A Post-Rio
Guide (1995), at 130-33; K. Sachariew, Promoting Compliance with International Environmental
Standards: Reflections on Monitoring and Reporting Mechanisms (1991) 2 Yb.Int'l Env.L. 31, 48-
50.
7T Princen, M. Finger & J. Manno, Nongovernmental Organizations in World Environmental
Politics (1995) 7 Int'l Env.Aff 42, 51.

1% The international protection of the environment, of course, involves much more than law but
international environmental law is an important factor. See N. Stephen, International Protection
of the Environment (1990) 61 Austrl.For.Aff. & Trade Montly Record 521 (No. 8, August).

199 See supra, note 106.
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Of course, the environmental lawyer, ENGOs, and other non-state
actors must be on guard against the tendency of international environmental
law to subordinate envwonmental ection to the goal of industrial
development in the guise of neu 110 The fact is, as outsider and new
stream jurisprudence has taught that law is not neutral and international
environmental law, in particular, is increasingly criticised because powerful
industrialised states and multinational corporations tend to dominate its
discourse and set its agenda. L2 Still, it is possible that environmental lawyers
working together across borders might open new vistas and opportunities for
the establishment of the foundation of a global culture dedicated to
environmental protection, and might provide a basis on which to reveal the
kinds of international politics to be avoided in order to construct an international
public interest. Indeed, poststructuralist Arran Gare has already attempted to
postulate a “postmodern cosmology” required to address that environmental
crisi and it is through these theories that we can dismantle hierarchies and
domination and may yet arrive at what Tom Fr“ck has looked at as fairness in
the international legal and institutional system.

So then, we are now ready to look in detail at one international network
of environmental lawyers and scientists that is working toward constructing an
international society in the broadest sense possible; a society of the world’s
individuals that has environmental concern and protection as one of its
essential values. Using the global “communications revolution”, the
environmental lawyers and scientist of this network are labouring to promote
general and universal respect of environmental values through discourse,
dialouge and genuine solidarity in assisting one another in solving
environmental problems in each others countries.

10 seg, e.g., the discussion of how the language of environmental protection was co-opted into

the promotion of economic development at UNCED in, M. Pallemaerts, International Law from
Stockholm to Rio: Back to the Future? (1992) 1 Rev.Eur.Comm. & Int'l Env.L. 254, 263-64,
reprinted in Greening International Law, P. Sands, ed. (1993), at 1, 16-19.

" see supra, notes 77-91 and accompanying text.

12 gee, e.g., V. Shiva, The Greening of the Global Reach, in Global Visions: Beyond the New
World Order J. Brecher, J.B. Childs & J. Cutler, eds. (1993), at 53; P. Chatterjee & M. Finger,
The Earth Brokers: Power, Politics and World Development (1994).

3 A E. Gare, Postmodernism and the Environmental Crisis (1995).

Y% T M. Franck, Fairness in the International Legal and Institutional System (1993-Ill) 240
Recueil des Cours 9-498. See the review essay by G. Simpson, for an insightful critique of
Franck’s system of fairness (forthcoming in Michigan Journal of International Law).
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V.
The Development of “Public Interest” and Global Environmental
Networking: The Environmental Law Alliance Worldwide

Nam et ipsa scientia potestas est.

- Francis Bacon

Knowledge and information are both crucial and empowering ingredients
in fostering local and international action to protect the environment. Indeed,
Principle 10 of the Rio Declaration legitimised international expectations that
governmental information on the environment will be adequately and
appropriately distributed. Principle 10 states that “[e]nvironmental issues are
best handled with the participation of all concerned citizens, at the relevant
level. At the national level, each individual shall have appropriate access
information concerning the environment that is held by public authorities”.

One way in which environmental information held by governments could
be made more publicly available is though the developing network of state and
other computer communication systems. Indeed, environmental lawyers
should be lobbying to compel governments to put all environmentally significant
information on-line to both, empower local grassroots environmental groups,
and to eliminate the %&stantial costs and delays associated with freedom of
information requests.

While the foregoing proposal would help in the efforts of ENGOs to
protect local environments, an alternative vision in the use of computer
networks and communication systems is the focus of this section. Rather than
using the rapidly developing global communications and information systems to
provide information from the top down, those systems can also be profitably
used in facilitating an on-going exchange between committed environmental
lawyers around the world. A number of commentators and activists have

% This section is a revised version of a paper presented at the Defending the Environment

Conference in Adelaide, 7 May 1994. See D. Anton, Knowledge and Information as Power in the
International Defence of the Environment: The Environmental Law Alliance Worldwide (E-LAW),
in Defending the Environment: Public Interest Environmental Law Conference Papers (Australian
Centre for Environmental Law, 1994). Much of the material in this section comes from the E-
LAW Update: A Quarterly Report for the U.S. Office of the Environmental Law Alliance
Worldwide. See also D. Robinson, Public Interest Environmental Law -- Commentary and
Analysis, in Public Interest Perspectives in Environmental Law, D. Robinson & J. Dunkley, eds.
(1995), at 323-26.

® From RELIGIOUS MEDITATIONS (Of Heresies), reprinted in THE OXFORD DICTIONARY OF
QUOTATIONS 28:11 (1980). Translated roughly as: Knowledge itself is power.

w Report of the United Nations Conference on Environment and Development, U.N. Doc.
A/CONF.151/26/Rev.1 (Vol. 1) , at 5.

18 See N. Stefanik, Sustainable Dialogue/Sustainable Development, in Global Visions: Beyond
the New World Order, J. Brecher, J.B. Childs & J. Cutler, eds. (1993), at 263.
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already recognised the importance of the electronic communications revolution
in the collaborative dissemination of knowledge between ENGOs around the
world to use in efforts to protect local ecosystems.” ! One such network of
“public interest” environmental activists is already in place and is having an
impact on not only protecting the global environment, but also in establishing
common environmental interests across borders.

The network that is the subject of the present examination is known as
the Environmental Law Alliance Worldwide (or E-LAW as it is affectionately
called by members). The Environmental Law Alliance Worldwide is an
international association of public interest environmental lawyers, law teachers
and scientists committed to helping each other protec:E%e environment through
law across national borders. E-LAW uses the internet™"and electronic mail to
facilitate rapid access to legal and scientific environmentally significant
informatiows well as to foster a shared sense of “family” among its
members.™ E-LAW began work in 1991 and the network of members has
facilitated the work of lawyers from over 65 different states in protecting local
environments by obtaining and disseminating, among other things, expert
evidence, legal precedents, scientific support, and information about the
environmental records multinational corporations. This is a very brief sketch of
E-LAW, but before providing a more detailed examination it is important first to
place its activities in some sort of context.

Around the world environmentalists and ecology movements are
demanding and obtaining the power to create and protect their own
environments. There are literally thousands of grassroots ogganisations in
Australia and around the world working to "save the planet".™= Of course, the
objects and aims, and the way in which these grassroots environmental
organisations operate differ widely. Some organisations mobilise public opinion
and action in the ce of the environment. For exa, the Chipko
Movement in India®'and Projeto Seringueiro in BraziF22' have been successful

' see, e.g., J.L. Dunoff, From Green to Global: Toward the Transformation of International

Environmental Law (1995) 19 Harv.Env.L.Rev. 241, 295-300; D. Robinson, Public Interest
Environmental Law -- Commentary and Analysis, in Public Interest Perspectives in
Environmental Law, D. Robinson & J. Dunkley, eds. (1995), at 323-26.

129 For those interested, the U.S. office of E-LAW has developed a “homepage” that can be
accessed throught the following URL.: http://www.igc.org/elaw.

121 E.LAW members share both the good times of environmental victories, as well as bad times
with each other. For instance, when one E-LAW colleague needed expensive critical surgery in
another country but lacked the money, E-LAW friends helped raise the necessary funds. When
Samuel Ogbede was jailed in Nigeria, see supra note *, E-LAW comrades set about raising his
bail.

122 See, e.g., P. EKINS, A NEwW WORLD ORDER: GRASSROOTS MOVEMENTS FOR GLOBAL CHANGE
139-65 (1992).

12% See V. Shiva, People's Ecology: The Chipko Movement, in TOWARDS A JUST WORLD PEACE:
PERSPECTIVES FROM SOCIAL MOVEMENTS 253, S.H. Mendlovitz & R.B.J. Walker, eds. (1987); R.
Lamb, Saving the Arms of Lord Vishnu, in UNEP FEATURE 33 (September 1981).

1?4 See C. MENDES, FIGHT FOR THE FOREST: CHICO MENDES IN HiS OWN WORDS (1989).
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in resisting the destruction of forests by mobilising mass demonstrations. Other
organisations have concentrated on environmental education. Sahabat Alam in
Malaysia, for example, has been instrumental in promoting environmental
awareness in Malaysia through the publicatiof newsletters, digests, and its
annual State of the Malaysian Environment. Still other organisations are
contributing to the cause of the environment by promoting sustainable
development. The Asociacion ANAI in Costa Rica, for example, has
successfully rehabilitated the tropical lowlands in the Canton of Talamanca by
initially diversifying the cacao monocrop on%grown there and then instituting
what is tantamount to a biosphere reserve.

The resources drawn upon by these various grassroots organisations in
the defence of the environment are as many and various as their objectives
and aims. These resources include money, organisational skills, technology,
activists, leadership, and strategies. Among the most important of these
resources are “knowledge” and “information”. As Breyman points out:

Knowledge can be used in the pursuit of [an organisation's] aims
to define interests and to monopolize or share claims to meaning. . . .
Authoritative claims to knowledge carﬁﬁovide leverage to influence
policymakers and realize other goals.

E-LAW has recognised the critical importance of knowledge and
information as an extremely valuable resource necessary to defending the
environment. One of the primary purposes of the Environmental Law Alliance
Worldwide is to provide lawyers around the world who are working at the
grassroots level with access to information, knowledge and expertise that they
would other wise lack, in order to allow those lawyers to make the most
informed choices on how best to protect their local environments. At least
among members and their clients, E-LAW is no doubt fostering a shared sense
of global concern in environmental protection. Members of E-LAW are using
the exchange of this information to foster a dialogue and discourse between
individuals of a large number of municipal societies and cultures which may
lead to the establishment of a true global culture of environmental concern.

Knowledge and information can, of course, take many forms. In
connection with E-LAW, it primarily consists of (1) dissemination of scientific
and technical research, (2) the results of legal research, (3) litigation support,
(4) information on the operation of multinational companies, (5) advice on
litigation or legislative strategies, and (6) providing links with other attorneys,
scientists, and citizen groups with expertise on a plethora of environmental
issues. Additionally, E-LAW has assisted environmental attorneys in their study

125 p_Ekins, A New World Order: Grassroots Movements for Global Change (1992), 144-45.

126 See W. McLarney, Gandoca/Manzanilla Wildlife Refuge, Costa Rica, in BIOLOGICAL
CONSERVATION NEWSLETTER (No. 63, June 1988).

g, Breyman, Knowledge as Power: Ecology Movements and Global Environmental Problems,
in THE STATE AND SOCIAL POWER IN GLOBAL ENVIRONMENTAL POLITICS 124-57, at 128, R.D.
Lipschutz & K. Conca, eds. (1993).
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of the complexities of environmental law. Using knowledge and information as
a primary tool, E-LAW's twenty offices around the world operate as a mutual
support network for environmental lawyers representing citizens and grassroots
organisations seeking to protect the environment in their native countries.

The problems that public interest environmental lawyers must surmount
in promoting new legislation, in changing harmful legislation, and in prosecuting
civil actions against government and industry are considerable. Limited
financial and human resources are serious perennial problems for legal
environmental defenders. By contrast, government and the institutions that
environmental lawyers face in lawsuits very often have access to overwhelming
financial, human, and information resources. E-LAW is trying to even the
resources score, by pooling scientific and legal resources and expertise and
making them available at no cost to other public interest environmental lawyers
around the world in need.

To illustrate how E-LAW is fostering cooperation between environmental
lawyers from many different states and promoting a global culture of
environmental concern, the following are some examples of projects that E-
LAW has been involved with in the last six years. In 1993, in a decision that
may eventually change the way the world views environmental issues, the
Supreme Court of the Philippines ruled that three children of E-LAW Philippines
Board Member Antonio Oposa, along with 41 other children, had standing to
sue to prote%%Pe environment on behalf of their generation and future
generations.” Oposa, also an attorney with the Philippines Ecological
Network, sought to cancel all existing timber license agreements between
timber interests and the Philippine Department of Environment and Natural
Resources. The judgement of the Court recognised for the first time the
interconnectedness of the environment of the present and future in legal terms.
The E-LAW network provided supportingterials that Oposa used in making
his case to the Philippine Supreme Court.22 E-LAW members have also
assis lawyers in the Philippines office on developing defences to SLAPP
suits 122

More recently, on 16 February 1996, E-LAW members in India, with the
help of their E-LAW colleagues worldwide, were successful in persuading
India’s Supreme Court to issue injunction closing five multinational chemical
industries responsible for devastating villages in the Udaipur district of
Rajasthan. The court also directed the Indian government to ensure that no

128 Minors Oposa v. Secretary of the Department of Environment and Natural Resources,

reprinted in (1994) 33 Int'l Legal Materials 173. For commentary see A. Rest, Implementing the
Principles of Intergenerational Equity and Responsibility (1994) 24 Env. Pol'y & L. 314.

129 See E-LAW Update: A Quarterly Report for the U.S. Office of the Environmental Law
Alliance Worldwide (Summer 1993)(copy on file with author).

139 SLAPP suits are civil lawsuits brought against individuals or nongovernmental organisations
for speaking out on issues that are of public interest, including environmental issues. See Pring,
SLAPPS: Strategic Lawsuits Against Public Participation, 7 PACE ENVIRONMENTAL LAW REVIEW 3
(1989).
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new or existing chemical unit in the country poisons "mother earth." The court
described the chemical manufacturer’'s as "rogue industries" in an 83-page
judgment on a public interest petition by the Indian Council for Enviro-Legal
Action. It said that these factories had continuously and insolently violated the
law, attempted to conceal poisonous sludge, discharged toxic effluents from the
sulfuric acid plant and failed to implement orders of the apex court over several
years.

In another recent case in South Africa,E-LAW members have been
involved in promoting environmental justice.™ Under the new South African
Constitution, the government of South Africa has undertaken to guarantee each
of its citizens a healthy environment, access to information and meaningful
participation in governmental decision-making. Public interest advocates with
the Legal Resources Centre (LRC) in South Africa are involved in trying to give
content to these guarantees. Representing communities in Durban and Cape
Town, the LRC has been working to secure “good neighbour” agreements from
four oll refineries located in disadvantaged communities. Under the
agreements the refineries will make substantial reduction in air pollution
emissions and wastewater discharges. To bolster their case, the LRC turned to
their colleagues in the E-LAW network to provide legal precedents from other
states that support the public’s right to information about pollutant releases.
Through the E-LAW network, the LRC received legal precedents from Hungary,
Bangladesh, the UK, Australia, Peru, and the US. Relenting to LRC pressure,
the government capitulated and the refinery agreed to turn over boxes of key
information to the LRC without limitation. With this information on hand the
LRC is now drawing upon the E-LAW network for technical support to analyse
the information acquired in ord develop a compelling argument for
substantial pollution reductions.

More briefly, in 1995, E-LAW offices in Colombia, Ecuador, Peru and
Argentina initiated-ajoint effort to promote the protection of Biological Diversity
in South America.™ In 1994, Susana Castiglione, a lawyer from Argentina with
the Alberto Kattan Foundation, led a successful effort to have
Pentachh%ﬁ)phenol banned in Argentina with the assistance of the E-LAW
network.™ Also in 1994, with the help of E-LAW colleagues, M.C. Mehta,
India’s leading environmental lawyer, succeded in getting injttgétive relief
prohibiting further commercial development of coastal areas.™ In Australia,

3 Eor good accounts of the developing field of environmental justice see P.S. Wenz,

Environmental Justic (1988); R.O. Brooks, A New Agenda for Modern Environmental Law (1991)
6 J.Env.L & Lit. 1.

132 Eor further details see E-LAW UPDATE: A Quarterly Report for the U.S. Office of the
Environmental Law Alliance Worldwide (Winter 1996), at 2.

%% See E-LAW Update: A Quarterly Report from the U.S. Office of the Environmental Law

Alliance Worldwide (Winter 1995).
134 |d

135
Id.
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the Western Australian Householders for Safe Pesticide Use, Inc., called upon
E-LAW eIp have the import of pesticides heptachlor and chlordane
banned.™ The list goes on and on.

The E-LAW network also assists environmental lawyers learn about the
potential defendants they face. For example, when the Korean multinational
Hyundai announced plans to build a computer memory chip manufacturing
plant in a wetland in Eugene, Oregon, E-LAW U.S. called on colleagues in
Korea, Russia and the South Pacific to @n more about the company’s poor
environmental record around the world.™" The E-LAW network also keeps
track of the environmental record of various multinational corporations such as
Shell Oil Company, EIf Aquitaine, BHP, and Freeport Mining.

Since 1991, the E-LAW network has supported lawyers in the important
task of law reform in their own countries. E-LAW members have assisted each
other in drafting constitutions, statutes and regulations to protect the
environment.=— The E-LAW network is especially suited to supporting this sort
of law reform work. Environmental lawyers and activists working on writing or
reforming environmental laws can call on colleagues in the E-LAW network to
obtain model language and strategic advice about provisions that have been
effective or otherwise. For example, lawyers in Sri Lanka working on
regulations to protect scenic areas have called on the network for assistance.
Lawyers in Peru trying to draft legislation banning the use of certain pesticides
were assisted by the E-LAW network with information about how those
pesticides are regulated around the world. In South Korea, a group of lawyers
considering how to improve the environmental impact assessment process
there, called on the E-LAW network for additional views and received
assistanrom lawyers in Argentina, Australia, Brazil, Indonesia, Israel, and
Sweden.

E-LAW also engages in “outreach” programs in order to include
environtal lawyers from states t_hat do not yet_ h_ave members 01_‘ the E-LAW
network. Lawyers contacted during outreach visits and who are involved in
working exchanges have become valuable contributing members of the
network. Through its out reach program E-LAW has added offices in Palestine,

(..continued)
B8 E AW Update: A Quarterly Report from the U.S. Office of the Environmental Law Alliance
Worldwide (Summer 1994).

3" E-.LAW Update: A Quarterly Report from the U.S. Office of the Environmental Law Alliance
Worldwide (Summer 1995).

%8 See E-LAW Update: A Quarterly Report from the U.S. Office of the Environmental Law
Alliance Worldwide (Spring 1995).

139
Id.

19 E_.LAW Update: A Quarterly Report from the U.S. Office of the Environmental Law Alliance

Worldwide (Winter 1996).
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Tanzania, Bangladesh, Slovakia, Hungary, and Ukraine. It has also been
assisting in the development of environmental nongovernmental organisations
in states such as Mongolia where environmental awareness is beginning to
develop.

The E-LAW network also facilitates working exchanges between its
members and other environmental activists. A working exchange involves an
extended visit by an E-LAW member in a host country. For example,
environmental lawyers from Russia, Poland, the Czech Republic, Mongolia,
Colombia, Israel, Peru, Papua New Guinea, among other states, have all been
involved in working exchanges. These exchanges give the environmental
lawyers involved to opportunity to develop a shared sense of purpose in the
protection of the environment. Most recently, Thai lawyer Sayamol
Kaiyoorawong, an attorney with Towards Ecological Recovery and Regional
Alliance in Bangkok, travelled to the E-LAW U.S. office for a working visit.
Afterward, she also travelled to India and the Philippines to work with E-LAW
offices in te states in the E-LAW network’s first truly multinational working
exchange.

The E-LAW network replicates its use of electric communications
technology to develop environmental protection strategies, in face-to-face
annual meetings. Most recently, in December 1995, advocates from 30 states
met in Jerusalem at the Tantur Ecumenical Center for a week of camaraderie
and sharing information and strategies to promote environmental values. The
annual meeting fosters strong working relationships and collaboration on
environmental issues between a rich diversity of people from different cultures.
The annual meeting includes “roundtables” where E-LAW members outline
environmental challenges they are pursuing in their home countries and
engage in “brain-storming” sessions where colleagues from around the world
draw on their own experience to offer information, support and strategies. E-
LAW'’s annual meeting brings together committed advocates to work together
towards their common goal of protecting the environment. The meetings
establish and build relationships between E-LAW members that transcend
national boundaries, language barriers, anﬁz%olitical strife, in an attempt to build
a unified global force in environmental law.

“ELLAW Update: A Quarterly Report from the U.S. Office of the Environmental Law Alliance

Worldwide (Winter 1996).
2 The comraderie engendered by the annual meetings is something special. It was at the
annual meeting at Triangle Lake, Oregon in 1995 that the author and Prof. John Bonine
collaborated on the following lyrics that set out the closeness of the E-LAW “family”:
THE E-LAW SONG
Gov'ments, industry never rest
So we defend public interest
Don't Worry
Be Happy
When polluters start their quest
We demand an EIS
Don't Worry
Be Happy
Governments, they say wait, wait, wait
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E-LAW now has twenty offices around the world. In addition to the office
in Australia, E-LAW has offices in Argentina, Bangladesh, Colombia, Ecuador,
India, Indonesia, Israel, Hungary, Japan, Malaysia, Palestine, Peru, the
Philippines, Russia, Slovakia, Sri Lanka, Tanzania, Ukraine and the United
States. E-LAW offices are working with lawyers in many other countries,
including other Republics of the former Soviet Union, Pakistan, Chile and New
Zealand. E-LAW is also working to develop stronger links to Africa, as well as
other parts of Asia and Latin America.

As is apparent, E-LAW offices have been established in both developed
and developing states and the collaborative work and dialogue between E-LAW
members is playing its part in creating a global culture of common
environmental concern and values. The tremendous support that exists
between E-LAW offices and members is extremely important in fostering the
cooperation that is essential in making headway on the myriad environmental
problems facing the world. Indeed, by fostering global cooperation in the
protection of the environment through law and across borders, E-LAW may be
able to help developed and developing states overcome their division over the

(..continued)
We don't wait -- we litigate
Don't Worry
Be Happy
Haz'dous waste produced by ton
We ask court for injuction
Don't Worry
Be Happy
We all want world to wake up -- see
It's ok to sue for tree
Don't Worry
Be Happy
Polluters, industry pretty sly
But we nab them with FOI
Dont't Worry
Be Happy
MNCs and MDBs
We keep under close scrut'ny
Don't Worry
Be Happy
When polluters try to SLAPP
That's when we attack 'em back
Don't Worry
Be Happy
E-LAW folks -- they all know
Sharing info is our role
Don't Worry
Be Happy
We type email, off it goes
Around the planet to Amigos
Don't Worry
Be Happy
Success of one, is of total
Amigos are family, best of all
Don't Worry
Be Happy
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use of resources, toxic dumping and financing environmental measures, that
appeared once again at the Uni Nations Conference on Environment and
Development (UNCED) in 1992.%42

As for E-LAW Australia, it has been involved in a number of activities.
E-LAW Australia was incorporated under the Associations Incorporation Act
1984 (NSW) in 1991 as a founding member of the E-LAW network. It is based
in the Environmental Defenders' Office (EDO) in Sydney. Since 1991, E-LAW
Australia has participated in numerous E-LAW project requests and inquires.
For example, it has provided research assistance and legal and scientific
information to lawyers in Sri Lanka on community forestry development. It has
assisted students working on legal aid in developing states. It has provided
contacts with environmental activists in Alaska to an Australian lawyer working
on mining projects. It has supplied information on illegal imports of tropical
timber to prosecutors in Australia. E-LAW Australia has also compiled and
made available a directory of “public interest” environmental lawyers in
Australia. The directory is a valuable information resource tool and includes
entries from lawyers, scientists and other professionals involved in “public
interest” environmental law and litigation.

To conclude, E-LAW Australia has also hosted “public interest”
environmental lawyers in its office and has sent its lawyers overseas to observe
the operations of other offices. Fostering close contacts through exchange of
personnel has strengthened the support and cooperation with E-LAW. This
support and cooperation make it possible for public interest environmental
lawyers around the world to work together in defending the environment and to
provide each other with the important resources of knowledge, information,
support and training.

Finally, E-LAW has been involved in giving law students the opportunity
to participate in the network and make contacts and connections with
environmental lawyers around the world. For example, the E-LAW U.S. off
regularly hosts summer interns from law schools around the United States.44
In Australia, the University of Melbourne Law School has established a problem
solving, research based environmental law clinic that is hased on the work of
the E-LAW network. Known as The E-LAW Experience,45 the course operates
as a “law firm” by using real E-LAW cases around the world for fodder for
students to engage with. Students are assigned E-LAW projects and
coordinate their research and involvment with environmental lawyers from
around the world. Because students are working with public interest
environmental lawyers from over 45 different countries, they are exposed to a
wide variety of environmental law in a comparative framework, as well as a
broad range of international perspectives and opinions about the nature,
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A.S.l.L.PrROC. 513, 520-22 (1993).
1 See E-LAW Update: A Quarterly Newsletter from the U.S. Office of the Environmental Law
Alliance Worldwide (Spring 1994).

%% See University of Melbourne Faculty of Law, LLB Course and Subject Guide 1996, at 51.
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function and value of law. In this way the next generation of lawyers are
helping to contribute to a more common conception of global environmental
values.
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V.
Conclusion

There is at present a need for greater “globalisation” of public interest
environmental law. | have outlined some of the ways in which public interest
environmental lawyers in local communities are fostering that development by
enhancing links between one another and broadening the international agenda.

It is to be hoped that the linkages that have already been forged will lead to a
greater consciousness of solidarity between citizens of states and lead to a true
public interest in international society.
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