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Abstract

Rich msights from norm research in International Relations mainly address the impacts
of mternational norms on policy behaviours while assuming norm-favoured state policies would
generate societal practices mn line with the norms. Such assumptions need to be examined as
many mstances of norm practices in states lag behind state policies. In order to address this
loophole in norm research, this study examines the way norm socialization animates domestic
sites by investigating the practices of two norms: Freedom of Association (FOA) and
Responsible Business Conduct (RBC) in Myanmar. The investigations focus on the interactive
dynamic of international, transnational and domestic actors within the confines of domestic

structural factors.

These two cases demonstrate that norm practices within a state are the function of the
mteractive dynamics of multiple actors as conditioned by the contents of norms and domestic
structural factors. Conflictual dynamics of key stakeholders i the practices of FOA has led to
the incomplete application of the FOA norm in Myanmar while the synergetic dynamics of key
players in RBC practices keep the RBC norm on a trajectory towards the moral and functional
purposes of the norm. Such findings go beyond the expectations of norm studies on the role
socialization plays at domestic sites where external norm agents engage 1n ‘the leverage politics’
of empowering domestic pro-norm coalitions to pressure the state(Keck and Sikkink, 1998: 23-
24), in addressing capacity 1ssues (Risse et al., 2013: 185-186) and in joint translation of norms

with domestic actors (Zimmermann, 2017: 199-200).

Based on empirical findings, this thesis argues that domestic norm practices can better
be explained by analyzing socializations at domestic sites, which provide a vantage point to
appreciate the dynamic nature of multi-actor (global-local) or agential dynamics which shape
and are being shaped by domestic structures and norms contents. An analytical focus on
agential dynamic captures three important aspects of norm socialization: 1) the impact of norm
content (or 1ssue areas) on domestic norm practices, 2) the influence of domestic structures on
norm practices and 3) external actor interests and investments in norm promotion. Therefore,
this research proposes an ‘agential dynamic’ as a new analytical tool to explamn the varied
‘domestic chapters of norm socialization’ affecting norm practices rather than studying the

mmpact of norms and socialization on state policies.
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Chapter One: Introduction

1.1 Introduction

We are aiming for nothing less than a transition from half a century of
military rule and authoritarianism to democracy. 1 believe you understand
well that this 1s no easy thing. We see elsewhere the dangers of any sudden
political shift, where mstitutions are unable to cope, and where the habits of
democracy are not yet engrained, the dangers of violence and anarchy. We
must manage this transition i a way that moves fast but prudently, grounded

1 our own realities.

U Thein Sein (Extract from his remarks at Chatham House on 15

July 2013 during his visit to the United Kingdom)

The year 2011 marked an historic moment for Myanmar, a nation in mainland South
East Asia with a half century-long history of military domination from 1962 to 2010. The
country took a dramatic turn to democracy following the 2010 general elections. The first
phase of democratic transition took place during the period 2011-2016 under an elected semi-
civihan government led by President U Thein Sein. At that juncture when multiple reforms
were gaming momentum, 7he FEconomists Richard Cockett commented on Myanmar’s
transition as ‘the most significant event to have taken place in South-East Asia’ (Cockett, 2013).
Democratic transition itself 1s not so notable as many countries across the globe have been
making the transition to democracy over the past 100 years. However, the case of Myanmar’s
transition received widespread attention as the speed and scope of reforms occurred in
multiple dimensions: political, socio-economic and governance. Skeptical views on the

transition processes were also numerous considering the country’s authoritarian history," and

" The country’s post-independence history of political and governance system can be understood as: parliamentary democracy
(1948-1958), Revolutionary Council led by the military (1958-60), Burma Socialist Programme Party’s (BSPP) single party
system (1962-1988), and then military rule by the State Law and Order Restoration Council (SLORC) from 1988-1997 and
military rule by the State Peace and Development Council (SPDC) from 1997-2010.

1



the controversial constitutional framework® under which transition took place. However, the
significance of the transition processes was recognized over time, especially when the country
achieved another milestone in 2016 with a smooth transfer of power to the National League for

Democracy (NLD)" -led government.

During the first phase of transition (2011-2016), U Theimn Sein’s government made
conscious efforts to embrace mternational norms while carrying out reforms, specifically in
building peace and brdging development and governance gaps. During that period, the
country’s engagement with international norms was reflected in significant policy changes in
different 1ssue areas ranging from press freedom, freedom of association to anti-corruption and
gender equality. These policy changes required new mitiatives and institutional arrangements.
However, progress was uneven across different issue areas. Some norm-related policy mnitiatives
made progress in meeting the moral and functional purposes of certain norms while others did
not necessarily lead to norm practices in line with the purpose and prescriptions of the norms.
This variation sparked my interest to examine the varying practice of two different norms in a

state by interrogating how norm socialization animates domestically within a state.

To seek explanation on the cases of interest, this research draws on socialization studies
i International Relations (IR). Socialization 1s an influential concept in norm research which
explains the emergence and spread of norms. Norm research identifies the processes and
mechanisms through which international norms are acquired by states.” By taking different
vantage points, three strands of socialization studies explain how and under what conditions
mternational norms become state policies. The first strand depicts socialization as an ‘outside-

i’ process, emphasizing the role of “I'ransnational Advocacy networks” (TAN) and ‘pressure

*The 2008 Constitutions includes controversial provisions including Chapter I, Basic Principles of the Union, section 6.(f) that
provides one of the consistent objectives of the Union in ‘enabling the Defence Services to be able to participate in the
National political leadership role of the State.” as section 17.(b) provides ‘In the executive of the Union, Regions, States,
Union Territory, Self-Administered Areas and districts, Defence Services personnel, nominated by the Commander-in-Chief
of the Defence Services to undertake responsibilities of the defence, security, border administration, so forth, shall be
included. And section 109 and section 141 provides inclusion of representatives from the Defence Services in one-fourth of
the total seats in the bicameral legislature. 110 out of 440 seats in the Pyithu Hluttaw (People’s Assembly) and 56 out of 168
seats iIn the Amyotha Hluttaw (National Assembly).

" The National League for Democracy (NLD) was founded on 27 September 1988 and it has remamed the most influential
and active party in the pro-democracy movement in Myanmar. The NLD won the majority in the disputed 1990 general
elections, which the military government claimed were held for constitution drafting. Although the NLD refused to
participate n the 2010 general elections, it contested and won an overwhelming majority both 1n the 2012 by-elections and
2015 general elections.

" Kai Alderson defines socialization both as processes and outcome of such processes. ALDERSON, K. 2001. Making sense of
state soclalization. Review of international studies, 27, 415-433.



from above and below’ as the main mechanisms of social influence (Finnemore and Sikkink,
1998, Keck and Sikkink, 1998, Risse-Kappen et al., 1999). The second strand explains norm
practices mainly as the product of purposive local actors who ‘localize’ international norms by
adapting or building congruence with pre-existing local cultures and norms (Acharya, 2004),
translated and remterpreted in domestic contexts (Levitt and Merry, 2009: 446-447: 446-447).
The most recent strand of socialization studies proposes socialization as an interactive
processes of external and domestic actors in the joint translation of international norms
(Zimmermann, 2017) and i the implementation of norms during the domestic parallel
processes to systemic processes of norm development and mstitutionalization at international
level (Orchard and Betts, 2014). Even the norm implementation theory, the most revealing of
domestic processes of international norm mobilization, finds itself limited in explaming state
policies as it defines norm mmplementation as ‘the steps necessary to introduce the new
mternational norm’s precepts into formal legal and policy mechanisms within a state or

organization in order to routinize compliance’ (Orchard and Betts, 2014: 2, 105).

Given these studies” overwhelming focus on states as target actors,” their main concerns
are state policy changes as the outcomes of socialization processes. However, they explain less
about how socialization 1s involved in turning norm-favoured state policies into norm practice
outcomes in a given domestic context. Thomas Risse states, “‘We still know little about
processes of mternational norm diffusion and their transformation i domestic practices’
(Risse, 2016: 13: 13). Likewise, Alexander Betts and Phil Orchard recognize that
mmplementation 1s ‘far from a unitary state’s action or mnaction defining what norms do in
practice, a range of non-state actors- whether INGOs, transnational civil society, UN peace
keepers, rebel groups or elites within a disaggregated state-matter for the negotiation and
(re)contestation of norms at the domestic level’ (Orchard and Betts, 2014: 279). Despite such
recognition of multiple actor roles in norm practices, state norm adoption and reflection in
their policies and mstitutions has been observed as the analytical end points i most

socialization studies.

My analytical starting point 1s therefore where most studies of socialization end their

analytical processes. Instead of viewing the state’s adoption of a policy as the end of the

* With the exception of Thomas Risse and colleagues’ works on the ‘Persistent Power of Human Rights’ where some
contributors’ analytical focus 1s on non-state, business and armed groups as target actors.
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socialization process, I view it as the start. Adopting a policy opens a new realm of potential
contestation as norms go from government policy to actual implementation m practice by

mdividuals, civil society and various agencies, both public and private.

Therefore, this thesis examines ‘how does norm socialization animate within states?’
This question 1s addressed by focusing on the activities of four groups of actors: states, external
socializing agents, businesses and workers mm Myanmar, in practicing two norms exhibiting
different outcomes. The two cases in points are the Freedom of Association and Protection of
the Right to Organize Convention, 1948 (No. 87) (herein after FOA) (Annex I) and
Responsible Business Conduct’ governed by United Nations Global Compact (UNGC) (herein
referred to as RBC) (Annex II). After the government’s introduction of the Labour
Organization Law in 2011, the practices of the FOA norm deviate from the desired path of the
norm, 1.e. peaceful industral relations. However, the practices of the RBC norm show a

growing awareness and embrace by businesses since the government’s mtroduction of the

UNGC in the country in 2012.

This comparative study of FOA and RBC practices helps reveal contributing factors
and conditioning factors for the two norms being socialized in Myanmar. In addressing these
questions, this research embeds the works of Thomas Risse and colleagues, and draws largely
on the works of Alexander Betts and Phil Orchard. In particular, the theory of norm
mmplementation provides a useful lens for examining the agency of norms without losing sight
of domestic structures. This study 1s important for norm research because the literature
currently dominated by an emphasis on the mternational dimensions of socialization requires a
coherent conceptualization for the domestic dimensions of international norm socialization.
‘What makes the contribution in this thesis unique 1s that it examines norm socialization mn a
state undergoing significant political and economic transition. As such, this study does not
assume a stable structure in which socialization i1s occurring. This i1s an important departure

from most of the literature on socialization.

* Current research uses the term ‘Responsible Business Conduct’ (RBC) from the Organization of Economic Co-operation and
Development (OECD) which understands RBC as a broad concept that focuses on two aspects of the business-society
relationship: 1) the positive contribution businesses can make to sustainable development and inclusive growth, and 2)
avolding negative impacts and addressing them when they do occur. Risk-based due diligence and value creation are at the
heart of this process. The term RBC 1s used as its applicability 1s not limited to corporations alone whereas the Corporate
Social Responsibility (CSR) can be narrowly interpreted as a term applicable to corporations and big businesses.
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1.2 Turning norm-related policies to practices: practical challenges in a

transitioning democracy

Myanmar had a dire record for violating international human rghts and democratic
norms throughout the periods of military domination from 1962 to 2010. The country was the
target of country-specific resolutions of the United Nations General Assembly and international
human rights bodies, and actions of the International Labour Organization on labour rights
issues from the early 1990s.” However, since 2011, democratic transition in Myanmar
supported the government’s rapid liberalization efforts and new policy mitiatives to promote
peace, progress and good governance. U Thein Sein’s government paid greater attention to
promoting civil liberty, basic rights and freedom m the country. On the country’s liberalization
of press freedom, Robert Taylor assessed that freedom of speech in Myanmar has become
acknowledged as ‘a human right in practice and principle’ (Taylor, 2013: 192). On political,
civil and human rights fronts, the government entered ceasefire agreements with fourteen out of
sixteen ethnic armed groups. It granted amnesty to 29,820 prisoners including more than 1000
political prisoners (Lwin, 2013). It removed 2000 people, including 350 exiled political
activists, from its black list (Lone, 2013). Legislative measures were also taken to ensure greater

freedom of expression, freedom of the press, and freedom of association and assembly.’

These reforms prompted recognition from the international community on the
transformative potential of elite-driven transition. One scholar concludes, ‘Its [the country’s]
moves to 1mplement forms of more transparent, and potentially democratic, government are
also exemplary’ (Farrelly, 2013: 324). Some anticipated a gradual process of change would
result in 1mproved governance in the short term, enhanced civil-military relations and greater
confidence i the liberalization process in the medium term, with a longer-term prospects of

fuller hiberalization and respect for human rights and ethnic rights (Pedersen, 2011: 64-65).

These bold reforms were recognized along with the mmportant role of the leading
mdividual, President U Thein Sein, a former senior military officer. Scholars noted that
‘significant political and civil liberty reforms have been nstituted since the start of the new
presidency’ (Jacob, 2014: 396). David Faehnle, Commander, United States Navy, reflected his

personal views on Myanmar’s transition stating:

"The country has been the target of resolutions by the United Nations General Assembly every year since 1991 and that of the
Commission on Human Rights (replaced by Human Rights Council in 2006) every year after 1992.

" For examples: The Labour Organization Law (11-10-2011), The Labour Organization Rules (29-2-2012), The Right to
Peaceful Assembly and Peaceful Procession Act (2.12-2011). A Regulation relating to the Right to Peaceful Assembly and
Peaceful Procession was issued on (5-7-2011). Other changes included: The Printer and Publishers’ Enterprise Law

(14-3-2014) and The News Media Law (14-3-2014).



Thein Sein has set an example of open government with like-minded cabinet
ministers, creating a reformist environment with dedication to establishing
peaceful negotiation of conflict that accepts public opinion. In mitiating this
process, Sein can be compared to other transformative leaders such as F.W.
de Klerk, Mikhail Gorbachev, and B.,J. Habibie, providing a historical
analogy of the changes taking place now in Burma. While the other leaders
were reform-minded, they were not originally committed to full democratic
upheaval. In each case, however, the process gained momentum and became
unstoppable once those leaders cracked open the door to reform. Thein
Sein has nudged that door open, which will lead to a similar unstoppable

change in Burma. (Faehnle, 2014)

In this context, Myanmar’s positive trajectory during the first phase of transition had led
to a phenomenal surge of external interest and increased engagement with countries across the
world. Jurgen Haacke argued that the pursuit of domestic political reforms since 2011 had
proved very successful for Nay Py1 Taw in foreign policy terms (Haacke, 2016: 4-5). Such a
reflection was proved to be true as the country saw the tripling of the Official Development
Assistance (ODA) flows,” quadrupling of Foreign Direct Investment (FDI)" and a huge surge of

tourist arrivals” during the first phase of transition (2011-2016).

The government’s active turn towards international norms was also notable during the
period under consideration (2011-2016). A series of international treaties were ratified during
the first phase of democratic transition from 2011. The country signed the additional protocol
for the Non-Proliferation Treaty (NPT) m 2013, ratified the Biological Weapons Convention
(BWC) in 2014 and the Chemical Weapon Convention (CWC) in 2015, and cooperated with
the International Atomic Energy Agency (IAEA) on low-level nuclear non-proliferation

programs in 2013. According to recent research, conformity with international arms control

! ODA  increased from 355 million  USD n 2010 to 1.16 billion USD n 2015.
https://data.worldbank.org/indicator/DT.ODA.ODAT.CD?end=2015&locations=MM&s start=1960& view=chart

" FDI increased from 900 million USD m 2010 to 4.084 billion USD m 2015.
https://data.worldbank.org/indicator/BX.KLT.DINV.CD.WD?locations=MM&view=chart

Tourist arrivals increased from 860,000 in 2010 to 3.18 million n 2015. Record of policies and process of reforms by the
Union Government 2011-2015 p. 63


https://data.worldbank.org/indicator/DT.ODA.ODAT.CD?end=2015&locations=MM&start=1960&view=chart
https://data.worldbank.org/indicator/BX.KLT.DINV.CD.WD?locations=MM&view=chart

agreements leaves the international agency with no outstanding requests of Myanmar at this
point in time (Wilson, 2016: 68). The government also took action on several human rights
treaties.” Myanmar became a state party to the United Nations Convention Against Corruption
(UNCACQ) in December 2012. It also entered into the agreement on Partnership Against
Transnational crime through Regional Organized Law enforcement (PATROL) i 2013.
Despite such a rapid move towards international norms, ensuring successful implementation of
these commitments has been a major challenge for the government. Scholars note a mixed
record with regard to norm practices in Myanmar, stating that norms against transnational
criminal activities such as anti-trafficking of drugs and people and money laundering were
reasonably satisfactory as opposed to limited progress in the country’s cooperation on
mternational humanitarian law, and with the International Committee of the Red Cross and

similar bodies (Wilson, 2016: 68-69).

The country’s moves in embracing international norms reflected its efforts to take on a
new democratic identify. To remtegrate with the world’s democratic society of states, the
country’s interests and the mmportance it attached to several liberal norms also changed.
Different norms had functional utility for the socio-economic development of the country also
factored 1n to the country’s embrace of more liberal norms. For instance, the hope was that
mtroducing the norm of Freedom of Association for workers and employers (FOA) would help
ensure good industrial relations and activating the norm of Responsible Business Conduct
(RBC) would improve private sector governance while facilitating the socio-economic wellbeing
of the society as a whole. Gary Goertz and Paul F. Diehl have rightly assessed that ‘whereas
rationality 1s about the efficient means of achieving ends, norms are frequently concerned about
means’ (Goertz and Diehl, 1992: 638). In this context, international norms with their moral
and functional purposes provided transitioning Myanmar with a means to achieve the socio-
economic development of the country, a key area from which domestic legitimacy can be

secured.

* Accession to the Convention on the Rights of Persons with Disabilities in December 2011; accession to the Optional
Protocol to the Convention on the Rights of the Child on the sale of children child prostitution and child pornography in
January 2012; signing of the International Covenant on Economic, Social and Cultural Rights in July 2015; signing of the
Optional Protocol to the Convention on the Rights of the Child on the mvolvement of children i armed conflict on 28
September 2015; and signed the International Covenant on Economic, Social and Cultural Rights on 16 July 2015 and then
ratified on 6 October 2017.


http://www.ohchr.org/EN/HRBodies/CRPD/Pages/ConventionRightsPersonsWithDisabilities.aspx

Many studies also emphasized the need to decipher the drivers for democratic
transitioning in Myanmar. This research considers the diverse motivations for human action
(March and Olsen, 2004: 17)" and recognized the interrelationship between strategic and
normative aspects of state behaviour (Goertz and Diehl, 1992: 661). My study avoids the
crowded area of analysis on drivers for transition in Myanmar or elsewhere. Instead, this study

1s focused on revealing how norm socialization plays out in transitioning state norm practices.

As economic progress has been a major concern in the country’s turn to democracy,
the transitional government attached great importance to ensuring peaceful industrial relations
and 1mproving private sector governance. Since the beginning of democratic reforms, U Thein
Sein’s government prioritized peace and socio-economic development (Sein, 2013: 186,
Thane, 2018). Several concrete measures taken by the ruling elite reflected their seriousness in
delivering social progress and economic opportunity and prosperity more widely." Even in the
time leading up to the general elections i 2010, the State Peace and Development Council
(SPDC) government formed a task force to implement a key goal of the ASEAN Economic
Community Blueprint by removing all foreign exchange restricions on current account
transactions by the end of 2011 (Rieffel, 2010: 4). The newly elected government’s 20 years
National Comprehensive Development Plan (NCDP 2011-2031) was explicit about its vision
for ‘Myanmar as a prosperous nation, integrated in the global community’. Political, social and
economic reforms placed development-related and private sector-related matters high on the

government’s agenda.

The government’s policy priority for the mimprovement of private sector governance
were reflected in the government’s measures to revive a defunct FOA norm by mtroducing the
Labour Organization Law” in 2011 and to introduce the RBC by launching a Myanmar chapter
of the United Nations Global Compact in 2012. Both FOA and RBC received a similar level of

“James G. March and Johan P. Olsen states that there is a great diversity in human motivation and modes of action and they
may be driven by habit, emotion, coercion, and calculated expected utility, as well as by the interpretation of internalized
rules and principles.

" Interview with former President U Thein Sein on 28 February 2017, Interview with former Foreign Ministers, U Wunna
Maung Lwin on 3 February 2017, with U Nyan Win on 25 March 2017, with former Deputy Minister for Defence, General
Aung Thaw on 7 February 2017, with U Htin Lynn the then Director General of Department of International Organization,
Ministry of Foreign Affairs on 8 September 2016.

" The Labour Organization Law was one of the earliest legislations promulgated by the Union Legislature (Pyidaungsu
Hluttaw) as the Pyidaungsu Hluttaw Law No. 7/2011 on 11" October 2011 and The Labour Organization Rules was issued
on 29" February 2012.



legal and institutional support from the government.” And yet, the FOA found the path into

the country more difficult as opposed to the relatively smooth entry of the RBC.

Since the introduction of the Labour Organization Law in 2011, the number of
workers’ organizations increased from 18 in 2012 to over 2367 in 2016. However, issues of
union busting, inter-union tensions and violent labour strikes also increased and proved a
challenge to democratic principles. Side-tracking of FOA practices has been a policy challenge
not only for the semi-civilian government during the first phase of transition (2011-2016), but
also such challenge continued under the civilian-led government in the second phase of

transition after 2016.

The transition period also saw the introduction of the relatively new norm of
Responsible Business Conduct through the launching of the United Nations Global Compact
(UNGC) in May 2012. The ten guiding principles of UNGC encourage business signatories to
mcorporate them i their business strategies and operations (please refer to Annex I). These
principles encompass four key areas of human rights, labour, environment and anticorruption.
Principle 3 requires businesses ‘to uphold the freedom of association and the effective
recognition of the right to collective bargaiming’. Since the launch of UNGC in Myanmar in
2012, business signatories have expanded from 15 to 177 as of 2018 and the awareness of
enterprises and incorporation of the guiding principles in their business operations are
mcreasing. And therefore, RBC mmplementation 1s ‘on track’ although we cannot claim it 1s
‘perfect’” as some businesses struggle with several issues such as FOA, one of the elements of
RBC. These practical challenges of a transiioning Myanmar in implementing FOA by itself or

as part of RBC warrant the current scholarly exammation.

In addition, deviation from the norms’ moral and functional purposes has broader
mmplications for the success of transition and consolidation of democracy in a country like
Myanmar. Considering the significant number of states in transition in the world,” and their

vulnerability to external shocks and internal challenges, 1t 1s important to address the issues

“ Detailed discussion on the legal and mstitutional measures related to these respective norms can be found in Chapters IV and

V of this thesis.

” Data of World Democracy Index of the Fconomic Intelligent Unit in 2016 reveals that 58 percent of 167 countries or 72.8
percent of the world’s population are living either in flawed democracy or hybrid regimes.



facing this particular group of countries. The following section will briefly outline how this work
enriches existing norm research. Detailled discussions of the socialization literature, its

significance and limitations, will be presented in Chapter Two.

1.3  Conceptual voids in norm research

Constructivists and sociological institutionalist scholars in International Relations attach
great mmportance to the role of norms in states and international politics. They have
contributed much to norm research with their knowledge on the emergence, spread, and
mmpacts of international norms. These scholars consider the ways that ideational factors shape
Iteractions among states as their interests and 1dentities are constructed by shared values and
norms (Finnemore and Sikkink, 2001: 392-393). Constructivists take the premise that state
actions (or those of state agents) result from a collective understanding of approprate
behaviour derived from norm-governed international society. In this interpretation, changes in
state 1dentity and interests are endogenous to socialization or social actions. Sociological
mstitutionalists, on the other hand, consider state understanding of appropriateness results
from participation in international institutions which create a sense of community and
belonging. In the words of Friedrich Kratochwil and John Gerard Ruggie, international regimes
create ‘shared understandings of desirable and acceptable forms of social behavior’ (Kratochwil
and Ruggie, 1986: 764). The views of constructivists and sociological institutionalists are
distinctive from mainstream International Relations scholars, who consider that social
mteraction can change state behaviour only through the mmposition of exogenous constraints
created by interaction rather than believing in independent effects of social interactions and that

of mstitutional participation (Johnston, 2008: 1).

Towards the end of the 20" century, socialization studies gained prominence in the field
of International Relations as it could shed light on fundamental changes in world politics while
addressing such major topics as state preference and 1dentity formation and the changes,
creation and diffusion of mmternational norms, and the effects of mternational laws and
mternational mstitutions (Johnston, 2008:1). Across the social sciences, ‘socialization’ 1s
understood as ‘a process by which social interaction leads novices to endorse expected ways of
thinking, feeling and acting” and such processes expect internalization outcomes in target actors

(Johnston, 2008: 20-21).
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The concept of ‘socialization’ has its foundation in sociology and is applied across the
disciplines of sociology, political science and international law."” Scholars pay great attention to
social mechanisms and social actors in explaining states’ identity formation and role enactment”
(Trondal, 2001: 17-18, Finnemore and Sikkink, 1998, Keck and Sikkink, 1998). Transnational
Advocacy Networks or TAN, which are understood to be global-regional-local networks
mcluding domestic norm advocates, international non-governmental organizations (INGOs),
mtergovernmental organizations (IOs) and the epistemic community, play an important role in
the construction and spread of mternational norms among states (Keck and Sikkink, 1998).
Sociological institutionalists emphasize international nstitutions and regional organizations as

the sites of socialization.

For the purpose of this study’s review on socialization literature, socialization studies in
International Relations are grouped into three strands. The first strand takes a systemic
perspective on socialization. These studies established that ‘norms matter’ in international
politics by signifying transnational forces and mechanisms which influence target actors (usually
states or state agents) (Finnemore and Sikkink, 1998, Keck and Sikkink, 1998, Risse-Kappen et
al., 1999, Alderson, 2001, Kelley, 2004, Checkel, 2005a, Schimmelfennig et al., 2006). These
studies are 1mportant to give an understanding of state policy changes favourable to
mternational norms and such changes result from influences of TANs. The presence, strength
and sustamability of TANs provide leverage on the international community and domestic pro-
norm groups in pressuring for target states’ policy change. TANs’ main mechanism of influence
are usually described as ‘pressure from above and from below’ (Risse-Kappen et al., 1999: 24).
Varation i their effectiveness and outcomes are explained by domestic factors, mainly
political structures, state-society relations (Checkel, 1999a: 83,88) or ‘willingness and capacity of

target actors’ (Risse et al., 2013: 292-293).

These studies, with an exclusive empirical focus on states (decision makers and political
elites) only explain the changes in state policies and their mnsights are madequate to explain
changes in practices at societal level. Although scholars noted that ‘international norms matter

only when they are used domestically’ (Gurowitz, 1999: 416), exclusive empirical accounts on

* Alastair Iain Johnston provides a synthesis of how scholars, from different discipline with different paradigmatic backgrounds,
use the concept of socialization in their theories in * Social states. China in International Institutions, 1980-2000.

19

Jarle Trondal argued that the only difference being identified between International Relations constructivists and sociological
mstitutionalists 1s that the latter adequately operationalise the concept of institutional structure.
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TAN versus states and broad depiction of socialization as ‘outside-in’ perspective limit norm

studies’ explanatory power on domestic norm practices.

Studies in the first strand recognize that the move from norm commitments to
compliance 1s a ‘multifactor mteractive process’ where multiple actors are involved with
different motivations (Risse et al., 2013: 276, 294). Despite such recognition, studies do not go
any further to examine how such processes take place and how they can be conceptually
understood. From my perspective 1t would be more useful to theorize the multiple actor
dynamics and their influence on outcomes, capturing the mteractive dynamic of global
(transnational) and local actors (domestic actors in recipient states) involved in norm processes.
Ciaran O’Faircheallaigh made similar points by arguing for ‘the need to achieve an explicit and
systematic focus on domestic political actors as well as on the structures within which they

operate’ (O'Faircheallaigh, 2014: 161). However, this line of research remains underdeveloped.

The second strand of studies scrutinizes socialization from domestic perspectives
(Acharya, 2004: 188, Checkel, 1999b: 97, Cortell and Davis Jr, 1996, Risse-Kappen, 1994).
Localization studies ‘privilege domestic over the international’ (Risse, 2016: 14) while missing
the global-local dynamics as they focus on the agency of local actors and domestic culture and
norms. These studies consider domestic structural factors as filters conditioning the access of
transnational actors, their ability to build winning coalitions in target states and influence target
states’ policy (Risse-Kappen, 1995). They take static views on domestic structures which are
usually considered as scoping conditions. In fact, domestic structures are versatile in many
mstances, such as those in transitioning states where political, legal and /institutional changes
are common. Therefore, to be able to understand the path from norm-focussed policies to
practices 1n states, 1t 1s important to examine how socialization takes place in the contexts of

dynamic structures and actors.

The third strand of socialization theory gives a global-local mteractive perspective.
These studies take a critical view on the major assumptions of studies under the first and
second strands by targeting the supposedly stable contents of norms and socialization as a linear
process. Through their empirical findings, this group of scholars reveals the dynamic and
contested nature of international norms while arguing for non-linear processes of norm
socialization (Wiener, 2008, Wiener and Puetter, 2009, Orchard and Betts, 2014,

Zimmermann, 2017).
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Among these studies, Alexander Betts and Phil Orchard’s theory of ‘norm
mmplementation’ provides insight about domestic practices of norms, as they conceptualize
norm implementation within states or organizations as parallel processes to the systemic
processes of institutionalization of norms being negotiated and adopted at the international
level. Such a norm mmplementation theory 1s a starting point for this research as it provides a

useful lens for identifying factors and actors that influence norm practices within states.

However, in their efforts to explain domestic norm practices, three aspects need greater
clarity. First, the role of external actors in implementation processes. Although Alexander Betts
and Phil Orchard recognize external actors’ roles in the domestic sphere as ‘transnational in
domestic’, their roles and their interactions with domestic actors are less conclusive in their
empirical findings. Second, their attempts to examine the nexus of norm types (treaty,
principles, and policy norms) and practice outcomes do not produce clear nsights. Although
Alexander Betts and Phil Orchard indicate that norm contents might have impact on practice
outcomes, they left this aspect unexamined. Third, although Alexander Betts and Phil Orchard
emphasize the influences of structures and agency, they did not offer specific guidance in how
the relations between structural influences and agency can be conceptually understood. Given
these three limitations in what 1s a significant advance in our theorization, implementation
theory left some gaps in fully explaining the role of domestic practices i the socialization of
mternational norms, particularly not fully explaining the process involved In turning state

policies 1nto practices.

To sum up, each of the three strands of socialization studies has contributed much to
the literature, each strand has their own limitations in fully explaining how socialization 1s
animated 1n state move from norm-favoured policies to practices. My research argues that there
1s a need for a better conceptual framework to take account of the socialization process in
domestic sites while explaining norm practices variations across issue areas within states. This
research therefore proposes to pay greater attention to the interactive nature of multiple actors
who operate within states and their activities influencing and being influenced by domestic

structural factors.



1.4 Research questions, findings and contributions to norm research
1.4.1 Questions

To address the above-stated conceptual limits of socialization studies to explain

variegated norm practices 1n a recipient state, this research poses the following questions:

Question How does international norm socialization animate within norm

recipient sites?

Sub-questions What makes domestic sites of socialization distinctive from regional

and international sites of norm socialization?

How do norm contents shape the interactions among global and

domestic actors within domestic social sites?

How do domestic structures influence the dynamic of multiple

actors 1n states?

These questions are addressed by examining two cases of norms: FOA and RBC
norms and their practices in Myanmar. The cases are analyzed individually over time and
comparatively. Empirical studies, analysis and theoretical proposals are embedded in
‘socialization’ literature m International Relations and they also are informed by the insights
and experiences of research participants. The country case Myanmar, with its transition
context, allows this research to better comprehend existing and emerging key actors and their
mterplay with evolving legal and mstitutional structures. It also allows temporal comparison by
contrasting norm practices under successive periods of authoritarianism with those that

emerged during the first phase of transition (2011-2016).
1.4.2 Okbjective, key terms and assumptions

This research aims to contribute to norm research by taking better account of
socialization within domestic sites of norm recipient states, as this particular aspect 1s under-

studied and under-theorized for socialization studies.

Before moving further, I wish to clarfy this study’s understanding on the key terms

mvolved i the study. This study understands ‘international norms’ or ‘norms’ as defined by ‘a
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set of intersubjective understandings readily apparent to actors that makes behavioral claims on
those actors’ (Finnemore, 1994: 2). Socialization 1s the process by which international norms
reach to states and influence their policies, institutions and practices in new contexts. Different
scholars” definitions on socialization are presented in literature discussions under Chapter Two

on pages 43-44.

In this respect, the present study embeds itself in Thomas Risse and his colleagues’
works on the ‘Persistent Power of Human Rights’, and Alexander Betts and Phil Orchard’s
norm implementation theory which considers the significance of domestic structures and actors
(Orchard and Betts, 2014: 271-272). Building on their explanatory work and those of other
scholars, this study takes the premises that 1) multiple actors act on given norms in multiple
ways within the confines of 1deational, legal, mstitutional and political structures, 2)
mternational norms possess both moral and functional attributes at their core, and 3) norm
socialization n recipient states 1s a dynamic process which involves multiple actors and entails
practices in lme with or deviating from norms’ moral and functional purposes. When
considering a norm, its creators and subscribers have in mind that such a norm and its practices
are to serve not only to the end of producing appropriate outcomes( the so-called moral
component). That moral component is perceived, at least by the society of the time, as morally
and ethically correct in fulfilling a particular need or in solving a particular problem (which 1s

the functional component).

To observe such a variety of norm practices, this study pays attention to domestic sites
of the norm recipient state as important sites of socialization, extending from a research focus
on International, regional and transnational organizations as major sites of soclalization. In fact,
socialization m domestic sites provides a better vantage point from which we can discern the
mteractive dynamic of actors, both international and domestic, and domestic structures and
global-local agents with greater clarity and thus socialization outcomes can be better

appreciated.

Two norm cases, Freedom of Association (FOA) and Responsible Business Conduct
(RBCO) are described in my study, as complex norms involving more than one element.
Implementing the FOA norm requires the government to allow workers and employers the
freedom to organize, the workers and employers to engage i collective bargaining and
government and employers to recognize workers’ right to strike. RBC implementation involves

the elements of business responsibilities for anti-corruption, a wide range of social and
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environmental matters. For the implementation of each set of complex norms, diverse
stakeholders play differing roles. Identification of diverse actors for FOA and RBC and their
roles assigned for each actor are discussed in detailed in Chapter 3, section 3.2 in page 57. By
considering the complexity of Myanmar’s and the world’s interlocking normative terrains, this
study offers a considered explanation of the multifaceted character of norms in domestic and

foreign affairs.

1.4.3 Findings and arguments

Based on the premise that norm practices and socialization can be understood better in
domestic sites by examining the interactions of multiple actors and domestic structures, two
norm cases—FOA and RBC norm practices in Myanmar—are examined from historical
perspectives and from the perspective of practices observed during the first phase of

democratic transition from 2011-2016.

The two cases demonstrate that study of socialization at domestic sites reveals important
msights distinctive from existing knowledge derived from the studies at familiar sites of
soclalization; international institutions, regional organization and transnational sites. There are
specific insights drawn solely from domestic site of socialization. First, ‘socializing actors’ face
greater challenges as they have to mteract with more diverse counterparts and operate within
the confines of domestic structures. At the same time, they also have an advantage at domestic
sites In developing more effective policy advocacy and in showcasing and demonstrating new
practices. It 1s found that global-local interaction at the domestic sites 1s a two-way track
phenomenon. Learning how to pass the message across to their counterparts 1s found to play
an important part in the work of socializing actors. That 1s the reason, fundamentally, that most

of the external players imnvest a great deal in research and assessment of domestic situations.

Second, socializing at domestic sites 1s found to go beyond advocacy works and the
famihar social mechanisms of persuasion and social influence, which are dominant themes in
socialization at international and regional sites. Unlike in international and regional sites where
the business of ‘socializing actors’ is to convince and influence the conceptions and policies of
‘socializees’, who usually happen to be leaders, diplomats and decision makers or state agents,
socializing actors in domestic sites are found to engage n a variety of activities other than
advocacy. Policy change can be advocated. However, practice changes need to be
demonstrated. That logic might be at work, as this study found that socializing through

stakeholders’ participatory activities 1s more effective compared to those actors that employ
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merely conventional strategies such as the empowerment of rights holders and the building of

enforcement capacity for governments.

Third, leading players’ roles and strategies are also found to be a significant factor for
practice outcomes. It 1s not a new insight that the attributes of socializing actors matter for norm
mmpact. Attributes such as authority, legitimacy, financial resources, academic esteem, and
professional connections are mmportant (Hafner-Burton, 2013, Herro, 2015). What 1s new
about the current study’s finding 1s the fact that socializing agents derive trust not solely from
local knowledge but from their dedication and sincerity to the values they promote and their
ability to deliver what they promise by allowing stakeholders to participate in activities and

experience the benefits of practicing the relevant norms.

Fourth, this study found that the content of norms, rather than the type of norm,
matters in generating the interest of external actors and their investment which, in turn, affects
the multi-actor dynamic in norm practices. Such multi-actor dynamics can be enhanced or
eased by the attributes and strategies of socializing lead actors. Finally, it is found that domestic
political, legal and institutional structures need to provide a permissive environment for norms
to be able to take root. However, the actual practices associated with these norms can only be

explained by the dynamic of norm agents operating in domestic sites.

Guided by these findings, this research argues that socialization at the domestic sites of
states can be conceptualized as multi-actor, global-local dynamics taking place within the
confines of domestic structures. Norm practices can be appreciated from the vantage point of
such agential dynamics rather than seeing norm practices as the product of domestic actors
alone or external-internal socialization, as depicted by the first and second strands of
socialization studies. This focus on agential dynamics better explains domestic norm practices,
taking mto consideration the influences from domestic structures, norm content, and external
actors’ interest and investment—the key aspects which existing strands of socialization studies

have yet to capture in an integrated model.

1.4.4 Conceptual contribution

Before discussing the research’s conceptual contribution to socialization literature, I
wish to highlight that this research employs the theoretical lens provided by Alexander Betts
and Phil Orchard on ‘domestic structures’ and their roles in norm mmplementation. These
scholars offer analytical distinctions on domestic structures that fit ideational, institutional and
material structures and interpret and understand agents’ behaviours within the confines of these
structures. In analysing the two cases through the lens of structure and agency, the study takes

on the premise of Giddens’ theory of structuration, which views mutual enforceability of the
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structures and agency (Whittington, 2010), and dualist social ontology as discussed by O'Neill
et al. (2004: 152-159), whose review of mternational cooperation theories assumes a mutually

constitutive relationship between ‘agents’ and ‘structures’ which are analytically autonomous.

This study proposes the concept of ‘agential dynamic’ as a new conceptual lens for
understanding the variety of norm practices after a state’s adoption, legalization and domestic
mstitutionalization of the two norms. The agential dvnamic is a variable reflected by the density
of norm agents, the mtensity of their interactions, and the wvisibility of their activities and the
effectiveness of agent strategies relating to norm implementation. This concept 1s important
addition to socialization literature, which lacks an applicable model to explain the domestic
dimensions of socialization despite it being rich in hosting influential models to explain the

systemic dimensions of norm socialization.

Along with the concept of ‘agential dynamic’, this research proposes a conceptual map
linking actors, structures and norm processes. A simplified version of this research’s proposed
theoretical model 1s presented in Figure 1. The model provides conceptual linkage of ‘agential
dynamics’ with varying track records of norm implementation. Norm contents, external actor
mterests and mvestments, and the domestic context of democratic transition influence norm
mmplementation processes through their mediation of this ‘agential dynamic’. The current
study’s theoretical model benefits greatly from existing norm socialization and implementation
theories of International Relations. Detailed discussion of a more finely elaborated model will

be discussed i Chapter Three.

The proposed model has some distinctive features: 1) the model presents the domestic
dimensions of socialization at a domestic socialization site; 2) it expands the existing conceptual
boundaries of state-centric models by introducing the dynamics of disaggregated norm agents
within the domestic site; 3) the model 1s an integrated framework as it captures the mfluence of

global-local actors and reflects the structural-agency interactions.
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Figure 1 Model for norm socialization at domestic sites
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1.4.5 Methodological contribution

As this research places its empirical focus on structural factors and actors, it starts by
1dentifying significant actors and factors involved in norm practices over time. This study found

that the state can either be an enabling or inhibiting agent of specific norms depending on the
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political context. Historical data, discussed detailed in Chapter Five, indicates that FOA did not
get a chance to be a practice under successive governments in Myanmar until 2012 mainly due
to the state’s inhibiting agency role.” However, the state’s role then shifted to become enabling
since the country embraced a limited democratic identity from 2011 onwards. Identifying states

as either enabling or mhibiting agents of norms helps the study’s analytical processes.

In addition to identifying states as ‘Enabling/Inhibiting Agents of norms’, this study has
to devise categories of actors based on the observed functions of different groups in norm
practices. International and transnational actors are identified as ‘Facilitating/Impeding Agents
of norms’. The group of domestic right holders and stakeholders 1s 1dentified as ‘Monitoring
Agents of Norms’. Business enterprises and workers are 1dentified as ‘Executing Agents of the
FOA norm’ because their actions or iactions determine whether and how the norms in
question are put mto practices. For RBC norms, business enterprises are identified as
‘Executing Agents of Norms’. However, businesses might not play this agency role by
absolutely neglecting such roles or they may execute norms in other ways. Such distinctions

help the study to analyze the limits and contributions of each group or actors to norm practices.

In estimating the norm processes of FOA and RBC, this study employs the indicators
of on-track, off-track and back-track towards the moral and functional purposes of each norm.
(defining and clarification of what 1s moral and functional purposes)The research would
consider the norm on-track if and when observed activities and practices contribute mn fulfilling
the purposes of norms even though the scale and extent of those activities and practices are yet
to be overwhelming. The research considers the norm off-track if observed activities and

practices deviate either from the functional or moral purposes of the respective norms. The

* Under the administration of the Burma Socialist Programme Party (BSPP) government, workers organizations (Workers
Asee Ayone) were organized under single union system. Although such organizations served a functional purpose of norms
for peaceful industrial relations, they also effectively deviated from the moral purpose of the norms which aimed to allow
workers to join the organization of their choice with their own free will. Under the rule of the State Law and Order
Restoration Council (SLORC) and State Peace and Development Council (SPDC) governments, FOA was totally inhibited
and the presence of employees’ welfare associations in public enterprises were also not to the standard of labour
organizations which allows workers to communicate with employers, express grievances and negotiate for their own
betterment. Since the political transition n 2011, the government’s role shifted from a norm mhibiting agent to norm
enabling agent along with 1ts changing identity and interests. Its policy on FOA changed to reflect the legalization of workers

organizations and setting up of institutional mechanisms.
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norm would be considered back-tracked if observed activities and practices negate or deny the
purposes of the norm. Employing such indicators allows this research to overcome norm
research’s struggle in measuring outcome in terms of the norm compliance: the norm violation
dichotomy. It also overcome the vagueness of ‘incomplete internalization’, ‘decoupling’ (or
compliance decoupled from commitment) and ‘adaptation’ (Zimmermann, 2017: 4). Taking
these benchmarks of the moral and functional purposes of norms provides greater conceptual
clarity. These indicators also serve as the most relevant measures to capture an emerging
consensus In norm studies on domestic norm practices as ongoing processes rather than as a

fixed end stage or outcome.

There are three specific measures taken by this research, that s, 1) distinguishing agents
of norms for analytical purpose based on their observed function, 2) measuring norm processes
with new indicators ‘on-track’ and ‘off-track’ towards the benchmarks of moral and functional
purposes of norms, and 3) temporal and cross-case analyses employed in empirical case studies

are the modest methodological contribution of this study to norm research.

1.4.6 Empirical contributions

Existing norm socialization research studies have offered rich empirical accounts on the
socialization of countries in Eastern Europe, Latin America and Africa. The country case of
Myanmar hardly appears in existing analyses. Indeed, this country case was previously seen as
an outlier i socialization models given its historical record. The current study describes how
domestic structures constrained the two norms in the past and how such constraints were eased
during the transition to democracy, and how socializing agents factored i such an environment
and make mmpact on norm practices. These descriptions are new empirical ballast for future
contributions to the socialization literature. This study 1s also the first detailed analyses of FOA
and RBC practices from the perspective of the socialization lens. Rich historical data dating
back to the immediate post-colonial period and a significant amount of primary data from

extensive contemporary field research are also important contributions in empirical terms.

For Myanmar studies, this research provides a new perspective as it 1s distinctive from
the most common country-specific analyses, which take comparative politics or foreign policy
analysis angles on 1ssues ranging from foreign relations, politics of transition, development and
governance. This research focuses on socialization and norm practices by identifying key

players in norm practices and explains how a transitioning society 1s exposed to diversity and
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how its responses can be better understood by focusing on the disaggregated functions of

multiple actors within the state.

1.4.7 Practical contributions to better governance

The main concern of this research is to understand the process of norms from policies
to practices; this study pays great attention to being practically relevant to get insights on
chokepoints and facilitative factors for better governance. The cases illuminate the enabling and
limiting aspects of political transition on different actors within states and identify the channels
through which norms make impact. Such imformation would be helpful for policy diagnostics,
planning, prioritizing and adjusting to make greater norm impact within transitioning states. At
a ime when democracy 1s in crisis and liberal norms are challenged by populist and nationalist
elements even in mature democracies,” the challenges for fragile democracies in practicing
mternational norms are extensive. This research demonstrates that an innovative approach to
shape the 1deational structure 1s required to achieve desired norm impacts by fostering
awareness and appreciation of new norms. Application of the norm will follow societal
awareness and appreciation of the norm’s moral and functional purposes. Socializing actors’
mnovative programmes and activities allow the participation of executing agents (businesses in
the case of the RBC norm), enabling them to experience new ways of behaving in line with
norms, are found to be a more effective tool in shaping ideas. In contrast, socializing agents of
FOA merely focus on empowering workers (executing agents) with organizing and bargaining
skills and on strengthening the enforcement capacity of relevant laws and mstitutions, and
overlook the aspect on ideational development of FOA among executing agents—both

businesses and workers.

1.5  Prnaples, process and parameters of the research

This research takes a relativist ontological stand, considering that knowledge about the
social world 1s gathered by the researcher through examining and relating the experiences,
perceptions and actions of the objects of the study (in this case, the research participants). In
my study, state, businesses, society and international actors and their perceptions and actions

are examined 1n order to understand the way international norms were 1mplemented before

* Freedom House (2018) reports a slow decline in political rights and civil liberties in the United States for the past seven years.
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and during Myanmar’s transition. The possibility of multiple truths and alternatives to the
current study’s findings 1s recognized and expected. Such ontological underpinning leads the
research to take a constructivist epistemological position by reasoning the knowledge this
research generates 1s constructed by the observed experiences, perceptions and actions of the
objects of the study, the researcher’s observations and analysis on the historical and evolving

ideational and legal/institutional structures of the country case and norm cases.

Andrew P. Cortell and James W. Davis Jr. have rightly mentioned that ‘the routes to
domestic salience (of international norms) may be many and because knowledge of the
mechanisms 1s lmited, mitial analysis should be flexible and process oriented’ (Cortell and
Davis Jr, 2000: 84-85). Therefore, this study takes a case study method considering historical
perspectives as well as scrutinizing their contemporary practices during the first phase of
democratic transition (2011-2016). Analyses of the two cases focus on structural factors, 1.e.
ideational, legal/mstitutional and political structures while paying attention to the multiple

stakeholders involved in the practices of respective norms.

Guided by these ontological and epistemological stands as basic principles in generating
knowledge, this research offers a case study research method. The processes of data collection

and analysis 1s elaborated in the following section and detailed further in Chapter Four.

1.5.1 Sampling

The study works on the defimition of case study as proposed by John Gerring, ‘an
mtensive study of single unit for the purpose of understanding a larger of (similar) units’
(Gerring, 2004: 342). Three levels of sampling 1s undertaken: one country sample (context
sampling), two norm samples (case samples) and participant samples. The country case of
Myanmar 1s selected as it provides varying political contexts under different administrations.
Such a country case 1s helpful for this study in estimating the mfluence of structures and actors
m explaining variegated practices of the norms. The Myanmar case also allows temporal
analysis, using historical records of norm-resistance against varying degrees of norm

implementation in the democratic transition phase.

The cases of FOA and RBC norms are selected as they exemplify two important
dimensions of research interest: practice variation at given levels of policy support, and the

same target actors. The third level of sampling 1s research participant or interview participant
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selection. For that purpose, key stakeholders are identified through secondary document
reviews and from the participants’ references to other participants. Interview participants
mclude individuals from four groups of sub-state actors: state, businesses, society, and

international actors.

1.5.2 Data collection and analysis

Primary data are collected through in-depth interviews. Interview questions are
formulated in order to capture the conceptions and activities of specified agents/actors. Fifty-
nine participants contributed to the interviews for this research. In order to estimate the
absence/presence/evolution of the legal/institutional and material structures relating to the FOA
and RBC norms, current research sourced data from policy documents, reports and legal texts
of government, United Nations, International Labour Organization, United Nations Global
Compact’s archived Communication of Progress (COPs) of Myanmar participants and
historical records, academic works and newspaper articles on businesses and labour

organizations in Myanmar.

The two cases provide empirical context for both temporal and cross-case analyses.
Such comparative analysis helps minimize inferential risks within a single case study and within

the case country (George and Bennett, 2005, Alderson, 2001: 431-432).

This research operates within a specified parameter. It engages with norm socialization
literature in International Relations while recognizing that studies on domestic norm practices
cut across several disciplines ranging from the democratization literature in comparative
politics, to peace and conflicts studies, to the broader field of sociology. My current research
only considers the practices of two selected norms in Myanmar. The study covers two periods:

the pre-transition period and then the transition period from 2011-2016.
1.6  Organization of the thesis

The remainder of this thesis 1s presented in six chapters. Chapter Two details the
existing state of knowledge in socialization studies and its limits in explaining this study’s
mterest in the role of socialization from state policy to societal practices. Chapter Three
proposes a conceptual framework to explain norm socialization within recipient states. Based

on the guidance from this literature, particularly drawing on the theory of norm
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mmplementation and theory of structuration, this chapter proposes a concept of ‘agential
dynamic’ as a new tool to mvestigate norm practices in a state, capturing the mteractive dynamic
of external and internal agents of norms and structural influences. This chapter argues that
‘agential dynamic’ 1s a useful tool to analyze norm practice variation in a given domestic context
as it 1s the manifestation of the many important dimensions involved in norm practices;
particularly norm contents, external agents’ mterest, and domestic structures. Chapter Four

details the method employed for data collection and analysis.

Chapter Five demonstrates how domestic structural constraints have mhibited the FOA
practice until recent years and how permissive legal/institutional structures were not able to
ensure practices in line with the moral and functional purposes of FOA. This study argues that
FOA 1s side-tracked as the practices of executing agents, employers and workers fail to serve
the moral and functional purpose of norms. Such side-tracking results from an under-
developed conception about the ‘FOA’ among executing agents (government, businesses and
labourers). Executing agents conceive FOA differently based on different imterests and
misappropriate its practice while both sides, I argue, lose sight of FOA’s potential to be a nexus
for their common goal for peaceful industrial relations. Diverging conceptions of FOA lead to a
conflictual dynamic of multiple actors and the agency role of government, businesses and
workers are largely constrained. The agency role of external socializing agents’ sole focus on
empowerment of right holders and strengthening law enforcement alone is madequate to
generate their agency role as norm facilitating agents as they miss addressing the issue of

diverging conceptions of FOA by executing agents.

Chapter Six illustrates the significant roles played by lead socializing agents of RBC in
raising awareness, appreciation of its value and application of the RBC in business enterprises.
The chapter describes the way democratic transition attracts and enables RBC agents whose
active involvement and mnovative strategies help shape domestic structures favourable to RBC
practices. Diverse actors and their innovative activities were able to give executing agents good
experiences with RBC and thus keeping it on-track m its implementation. Chapter Seven
summarizes the research findings, and offers a comparative analysis of the practices of FOA
and RBC norms. This chapter concludes by highlighting the main contribution of the research
to socialization literature mn International Relations and m terms of international law, and
suggests the way forward for future research on the domestic impacts of international norms

within varying contexts.
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Chapter Two: Literature on Socialization

2.1 Introduction

Socialization is too important to ignore i world politics. It is what

actors in world politics often try to do to each other.
Alastair Ian Johnston, 2008°

State Socialization 1s the process by which states internalize norms
arising elsewhere in the mternational system... Attitude change on the part of
Judges, business leaders, politicians, students and members of the public is

part of what we mean when we say that a state internalizes' norms.
Kai Alderson 2001

‘Socialization” has been an important area of research, cutting across the disciplines of
sociology, political science, international relations and international law.” Towards the end of
the 20" century, socialization studies gained more vigor among constructivist and sociological
mstitutionalist scholars. The end of the Cold War called mto question mainstream
International Relations theorists’ notions of iternational politics as the manifestation of power
politics among states that function within the confines of material structure. Realist and liberal
takes on ‘the contents and source of states mterests and social fabric of world politics’ (Checkel,
1998: 324) were challenged by structural constructivists who demonstrated equally powerful
effects of embedded 1deas and social practices on international outcomes (Finnemore, 1996a,
Wendt, 1992, Wendt, 1999: 1, Meyer et al., 1997: 173-174). The emergence of the new norm
of ‘individual accountability’ and the establishment of the Rome Statute of International
Criminal Court in 1998, without much blessings from powerful states and departing from
embedded 1deational structures, has led another group of scholars, ‘agentic constructivists’, to

demonstrate the role of human consciousness in world politics and ‘how agents—real peoples

“ In his 2018 work on ‘Social States” Alastair Iain Johnston emphasizes the importance of ‘socialization’ in international
politics. JOHNSTON, A. 1. 2008. Social states. China in International Institutions, 1980-2000.

“ Alastair Iain Johnston provides a synthesis of how scholars, from different disciplines with different paradigmatic
backgrounds, use the concept of socialization i their theories. Ibid.
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and organizations—promote new ideas and practices’ (Onuf 1989, Keck and Sikkink, 1998:
211-212, Finnemore and Sikkink, 1998, Sikkink, 2011a: 230-237)." In this respect,
‘socialization’ becomes an mmportant areas of research i International Relations in shedding

light on the social impacts of state policy behaviours and thus on international politics.

Three strands of socialization studies, 1) systemic perspectives, 2) domestic perspectives
and 3) global-local interactive perspectives, share three major themes: 1) the mimportance of
norms and 1deas, 2) the significance of social environments and social agents, and 3) the social
processes and mechanism for norm and i1dea change. They all attach great importance to

norms and ideas as the main drivers of international politics and institutions (Schimmelfennig,

2003:68).

These studies take the social environment seriously. International institutions,
mternational organizations and regional organizations are considered as the sites and agents of
socialization (Checkel, 2005a: 806, Alderson, 2001: 494, Kelley, 2004, Schimmelfennig et al.,
2006, Davies, 2014), and transnational sites (Zimmermann, 2017: 211). Rich empirical studies
have supported 1deas about the crucial role of international mstitutions and intergovernmental
organizations (IOs) In norm setting, spreading and shaping state policy behaviour and
mternational politics (Finnemore, 1993, Finnemore, 1996b, Legro, 1997). Several scholars
have discussed evidence of state behaviour change as a result of socialization in mternational

organizations (Kent, 2007, Acharya and Johnston, 2007).

The roles of social agents are also emphasized by scholars. These studies identfy
transnational NGO networks and non-state actors such as epistemic communities, mdividual
norm entrepreneurs and transnational advocacy networks of NGOs, 10s and other issue-
specific entities as the main agents of socialization in influencing states and international politics

(Finnemore and Sikkink, 1998).

Many scholars have 1dentified a range of social mechanisms through which socialization
occurs. Alastair Ian Johnston categorizes 1) ‘mimicking’, 2) ‘social pressure’ and 3) ‘normative

suasion’ as key mechanisms while recognizing several other social processes (mechanisms)

* Formations of the International Committee of Red Cross in 1863 transforming the rule of warfare, the International
Women’s Suffrage Association in 1901 etc.
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offered by other scholars” (Johnston, 2008: 23-26). Thomas Risse and colleagues found 1)
‘coercion’, 2) ‘incentives (sanctions and rewards)’, 3) persuasions and discourse, 4) ‘capacity
building’ as social mechanisms (Risse and Sikkink, 2013: 276). Jeffery Checkle distinguished
three types of socialization mechanisms. Type 0 socialization occurs when behaviour changes
are driven by rational calculation and norm-conforming behaviour but which may not last once
the mcentive and disincentive structure changes. Type I socialization occurs when targets
conform to norms by learning their role mn a group; group norms do not replace but are
superimposed on their beliefs. Type II socialization occurs when targets internalize group
norms and instrumental calculation and role play are replaced by the taken-for-grantedness of
the norm (Checkel, 2017: 597-598, Checkel, 2005a: 804). Outcomes of social processes,
mvolving any one or combination of identified social mechanisms, expect internalization
outcomes in target actors (Johnston, 2008: 20-21). The targets of these social mechanisms
usually happen to be state leaders, political elites, policy makers and state agents such as

diplomats and bureaucrats.”

Socialization scholars anticipate that internalization occurs when norm-prescribed
behaviours are habitualized by target actors through iteration and routinization and when target
actors internalize norms when they take norm-following as ‘normal’ and ‘the right thing to do’
(Finnemore and Sikkink, 1998: 905, Koh, 1996, Checkel, 2005a: 804). Lisbeth Zimmermann
questions the assumptions of studies that argue that ‘once the norm 1s internalized by political
elites, general dissemination follows, in a kind of trickle-down effect, to the rest of society’
(Zimmermann, 2017: 26). Many scholars also are skeptical of such assumptions on the trickle-
down effects of state policies to practices. Mathew Davies argued that ‘governments can be
conditioned into changing their behaviour m pursuit of a goal and societies are much more
unwieldy affairs. Just because a government 1s held accountable does not automatically alter the
decisions and opinions of the judicial system, of sub-national actors such as political parties and
members of civil society’ (Davies, 2009: 280-281). And thus, the effectiveness of these

mechanisms 1s usually measured by observing state policy changes rather than practice changes.

* He discussed how there are several other reasons targets might take pro-norm behaviour in the absence of exogenous
mcentives or disincentive. He noted Axelrod’s list of reasons for targets to behave i conformity with norms, 1) identification
(actor 1dentifies with group) 2) authority and legitimacy of norm promoter 3) social proof, and 4) voluntary membership as
defection can incur cost. Ikenberry and Kupchan’s list of social mechanisms includes 1) external shock, 2) exogenous
material inducement, and 3) normative persuasions or transnational learning through inter-elite contacts.

* One exception, in this respect, is that Thomas Risse and colleagues studied businesses and armed groups as the target actors
in their work on the ‘Persistent Power of Human Rights’.
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Although scholars recognize the possibility for decoupling” of societal practices from
state policies (Goodman and Jinks, 2013: 43), how the process from policy to practice changes
can be understood and how socialization factors in (or fails to factor in) such processes is less
examined. Methodological constraints of measuring societal level outcomes and the need for
the deep contextual knowledge required might have kept scholars focusing only on policy and
legal adoptions. Some scholars suggest that short-term socialization efforts show little effect, but
longer-term joint participation in formal intergovernmental organizations does lead to interest
convergence among members (Bearce and Bondanella, 2007: 703). However, such long-term

processes of socialization need to be questioned (Zimmermann, 2017: 26-27).

Therefore, a conceptual blind spot exists in norm research, as questions remain around
how state policy changes in favour of mternational norms are turned into societal practices. All
the existing studies have argued that domestic actors and factors are important for socialization
outcomes. However, domestic processes of norms have not been systematically examined and
explained by analyzing the global-local interactive dynamics of multiple actors within the
confines of domestic structures. Only such an examination can address the questions of
whether, how and under what conditions target states’ norm-related policy and mstitutional

changes lead to practice changes 1n a target society.

In this respect, my study argues that such a conceptual void 1s caused by prevailing
oversights on target state domestic arenas as an mmportant site for socialization. Although
different studies recognize the importance of domestic structures and actors, they don’t explore
and examine how socialization processes are similar and distinctive at the site of target states’
domestic arena. Existing studies, with few exceptions (Orchard and Betts, 2014), tend to Limit
the role of target states (governments) as norm resisting or as an adaptation for strategic reasons
while overlooking their potential agency in socializing norms and 1deas to societal practices.
These oversights are compounded by the methodological limits to investigating multiple actors
within target states’ domestic grounds. Prevailing studies conceptualize domestic actors i a
dichotomy of state (government) vs. society (or domestic constituency) (Dai and Mattiaccl,

2011, Dai, 2014). Such conceptualization could not well capture multiple actors and their

“ Norm scholars use the term ‘decoupling’ to refer to the socialization outcomes that go beyond rejection or full adoption, and
to reflect policy-practice discrepancies Jetschke and Ruland, 2009, p.179-180.
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mteractive dynamics. And thus, the ability of socialization literature is inadequate to norm-

related practice change in target states rather than states’ policy changes.

The remainder of this chapter discusses the msights i existing studies of socialization.
It also discusses how each strand of studies explains or fails to explain target state domestic
practice changes. The chapter concludes by identifying the areas where empirical expansion

and conceptual deepening are needed for socialization studies.

2.2 Socialization defined

Socialization is defined by International Relations theorists in terms of process.” G.
John Ikenberry and Charles A. Kupchan conceptualize socialization as ‘a process of learning in
which norms and ideals are transmitted from one party to another’. They consider that in such
a process, ‘national leaders internalize the norms and value orientations’ of the community
formed by the hegemon (Ikenberry and Kupchan, 1990: 289-290). Thomas Risse defines
‘socialization’ as ‘processes by which international norms are internalized and implemented
domestically’ (Risse-Kappen et al., 1999: 5). Frank Schimmelfennig defines ‘International
Socialization’ as the process that 1s directed toward a state’s internalization of the constitutive
beliefs and practices mstitutionalized in its international environment. For him, mternalization
1s a matter of degree of ‘the adoption of social beliefs and practices into the actors’ own
repertoire of cognitions and behaviours’. A fully socialized actor takes those beliefs and
practices as its own and follows autonomously; deviant preferences can be present, but internal
sanctioning mechanism are sufficiently effective to prevent such deviation from becoming

norm-violating actions (Schimmelfennig, 2000).

Kai Alderson defines ‘state socialization’ as ‘the process by which states internalize
norms arising elsewhere in the international system’ (Alderson, 2001: 416). Jeffery Checkel

follows a similar definition of socialization as ‘a process of inducting actors into the norms and

* Kai Alderson define ‘state socialization” as ‘the process by which states internalize norms arising elsewhere in the international
system’ and which 1s interchangeably described as ‘normative diffusion’ and see socialization as manifestation of internalized
norm outcome (2001, 415-433). Jeffery T. Checkel adheres to the classical definition of ‘socialization’ as ‘a process of
inducting actors mnto the norms and rules of a given community’ (2005a, 801-826). While the former definition gives agency
to target states and the latter give more attention to socializing agents. Mathew Davies’s definition captures the interactive
dynamic of target actors and socializing agents, in his case regional organization and its members. He defines ‘socialization’ as
‘the process of changing a third party towards different standards, a change which otherwise would not have occurred in the
absence of that interaction’(2009)
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rules of a given community' (Checkel, 2005a: 804). These definitions share an understanding of
the main tenet of ‘socialization’ that state interests, preferences and behaviours are influenced
by the social environment of the international society and their interaction ‘shapes the foreign

policy repertoire available to decision makers’ (Alderson, 2001: 417).

Therefore, definitional emphasis rests on ‘norms’, ‘social sites’, ‘social agents’ and
‘internalization’ as outcomes of socialization. Empirical studies look at norms developed by
mternational organizations and focus on international institutions, either in mtergovernmental
settings or regional settings such as the EU and ASEAN, as the sites of socialization.
International and regional mstitutions are also considered as norm agents along with ‘norm
entrepreneurs’ (Finnemore, 1996a) who teach states how to remain in line with international
norms. With regard to the target of socialization, Kai Alderson recognizes that ‘attitude change
on the part of judges, business leaders, politicians, students and members of the public 1s part

of what we mean when we say that a state 'Internalizes' norms’ (Alderson, 2001: 418).

Such studies focus their attention on state, state leaders, political elites, mdividual
policy makers and state agents as target of socialization and whose internalization of norms they
are mnterested (Ikenberry and Kupchan, 1990: 289-290, Checkel, 2005a: 804). Therefore,
aspirations placed on the internalization of multiple actors (Alderson, 2001: 418) are not

thoroughly examined in existing empirical studies.
2.3  Socialization: systemic perspective

Socialization studies have made significant contributions to norm research by providing
conceptual maps linking the emergence of norms with state adoption and internalization.
These studies 1dentified norm entrepreneurs, who play an important role in the emergence of
mternational norms, and their spread to state actors in the international system. The studies
mvestigated the processes and mechanisms employed by norm entrepreneurs in socializing
states with respect to mternational norms, especially human rights norms. Many other scholars
have discussed socialization at regional mstitutions such as the EU and ASEAN in promotion
of democracy and the rule of law among their member and candidate states (Kelley, 2004,
Schimmelfennig et al., 2006, Davies, 2009). These studies have 1dentified a variety of social

mechanisms at work during the process of socialization.
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Renowned scholars provide insightful models to explain state socialization processes.
Martha Finnemore and Kathryn Sikkink’s three-stage life cycle of norms s a pioneer theory
which explains “norm-emergence”, “norm-cascade” or broad acceptance of norm and
“Internalization”. Each stage is characterized with different actors, motives and mechanisms. At
the first stage of the norm life cycle, the role of norm entrepreneurs, and the platform they
used to promote the norm are critical for the emergence of the norm (Finnemore and Sikkink,
1998). Various norms evolve at the mitiative of different norm entreprenecurs; powerful state
actors, elite, the epistemic community (Adler and Haas, 1992), bureaucratic society from
mternational organizations (Finnemore, 1993,(Finnemore, 1996a, Finnemore, 1996b, Kelley,
2004) as well as transnational activist groups, NGOs (Sikkink and Smith, 2002), transnational
and trans-governmental networks (Sikkink, 2011b: 253), multinational corporations (MNCs),
domestic interest groups (Potential Beneficiary Groups-PBGs)” and material and ideational
resources play important role in support of (or against) the norm (O 'Faircheallaigh, 2014: 168-

170).

When the norm gets to the stage of a norm-cascade when many states adopt new
norms, it amounts to peer pressures on other states which are ultimately socialized into new
norms as they are motivated by their concerns over legitimacy (legiimation effect), conformity
to social pressure and esteem (self-esteem effects). The third stage of the norm life cycle,
described as internationalization, explains how states move from norm subscription to norm
compliance. At this stage, the mamn mechanisms of institutionalization play out, that is the
mtegration of norms in state constitutions, the translation of norms into domestic laws and
putting in place of domestic sanctioning mechanisms (Schimmelfennig, 2000: 119, Finnemore
and Sikkink, 1998) which would require ‘iterated behaviour and habit’. Such reasoning
assumes that mstitutionalized norms would lead to new political processes and procedural
changes, thus leading to gradual normative, ideational and political changes i conformity with

the norms. Such an assumption 1s not always reflected in empirical cases.

In the ‘norm life cycle’, internalization narrowly considers the influence of target actors

such as the law profession and bureaucratic actors in the institutionalization process

* Ciaran O'Faircheallaigh defines PBGs as ‘those groups that stands to benefit directly from norm adoption” O’ Faircheallaigh,

2014 p.161.
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(Finnemore and Sikkink, 1998: 905). The model 1s also vague on the role of identified
socializing agents mn institutionalization stage although their roles are clear for the stages of
norm emergence and norm cascade. Therefore, three issues rest with the concept of
‘internalization’ as the third stage of the norm life cycle: 1) its conceptualization as a stage rather
than as a domestic process of acting on the norm does not reflect dominant thinking of
‘internationalization’ as a process; 2) the model’s narrow focus on the role of the law profession
and bureaucrats as key players i mstitutionalization also contradicts many other scholarly
findings on multiple domestic actors’ roles in norm processes;” 3) and the model’s assumption
that the iterated behaviour of target actors, as required by mstitutionalized norms, would turn
mto habits in conformity with norms 1s unexamined. Such an assumption 1s often questioned.
For instance, Johnston observed that ‘once actors are interacting inside institutions, the
diffusion and homogenization of values i the “world polity” seems virtually automatic, even
and predictable’ and thus the cross-state variations of socialization impact are left unexplained
(Johnston, 2008: 16). Because of these 1ssues, the model could not explain domestic norm

processes where practice deviations persist after states’ adoption and legislation of norms.

Another renowned model of socialization 1s Margaret E. Keck and Kathryn Sikkink’s
‘boomerang pattern’ (Keck and Sikkink, 1998). The model mndentified “Transnational
Advocacy Networks (TAN)’ as a network of multiple actors capable of changing norm practices
mn violating states. They conceptualize TAN not only as enactors of liberal norms but also as
sites of cultural and political negotiations where TAN activities may transform the ways norms
are articulated in target states. The model understands that TAN employs four strategies;
‘information politics’, ‘symbolic politics’, ‘leverage politics’ and ‘accountability politics’. TAN
derive material and moral leverage from strategic uses of mmformation about states’ norm
commitment and compliance gaps (information politics), framing and amplifying such issues in
symbolic events (symbolic politics), networking with international organizations and states with
shared values and discourses (leverage politics) to putting on pressure and holding norm
violating states accountable (accountability politics). As the actors in TAN try to seek every
opportunity available to influence events and discourses in target states, the boomerang aims in

every direction.

* Robert Keohane stressed that norms alter incentives not only of states as units but also the interests of groups, organizations,
members of professional associations and individual policy makers within governments (1997, 487). Alexander Betts and
Phil Orchards pointed out the role of multiple actors in norm implementation processes (2014).
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This model explains the effectiveness of TAN as the functions of a target state’s
sensitivity to network pressure and vulnerability to material and reputational costs incurred
from TAN pressure. TAN’s strength, activities and interactive voices also are important for its
effectiveness. And thus TAN as structure as well as agents make impacts on target states (Keck
and Sikkink, 1998: 200-211). These scholars also discuss the issue areas where TAN’s
influence can be more pronounced starting with issues on which states have few incentives to
cooperate, such as human rights and the rights of the marginalized. On such issues, TAN
activities are more instrumental in changing states’ cost-benefit calculus and states’
understanding of national interests. There are also the 1ssues which fit with ‘existing 1deas and
1deologies 1n a particular setting’ such as the 1ssues of ‘legal equal opportunity’” and ‘bodily harm
to the vulnerable’. TAN’s works were more successful in countries which internalized hiberal

values.

Although the ‘boomerang pattern’ can explain norm’s (and socialization’s) impact
variation across states by referring to variables of target sensitivity to and vulnerability of
material and reputational costs, 1t explains less well the TAN 1mpact variation across 1ssue areas
within a state. Such limitation 1s caused by inadequate theorization of TAN’s attributes as
socializing actors. It 1s mimportant to conceptualize the characteristics of socializing agents in
different 1ssue areas within particular states. In addition, the model with its four types of
politics, information, symbolic leverage and accountability, gives the picture where TAN
dernves its influence from different sources, information from domestic sources, and symbolic
power from mternational and regional forums. All politics of the boomerang pattern boil down
to ‘pressuring state (government)’ as the main mechanism of norm diffusion. Such theorization
misses those cases where several other social mechanisms such as social learning and
persuasion are at work within domestic sites. Given these limitations, the ‘boomerang pattern’
1s less helpful for this research in examining practice variation across two norm cases where a
wider variety of social actions are observed, other than the social process of leverage to pro-

norm constituents to pressure states.

The explanatory limits of the ‘boomerang pattern’ model are addressed by the most
mfluential models of socialization developed by Thomas Risse and colleagues in their work on
the ‘Power of Human Rights’ (PoOHR) (Risse-Kappen et al., 1999). The ‘Spiral Model of
Human Rights Change’ remains influential to the present day as its updates are presented n

the form of the ‘Persisting Power of Human Rights’ (PPoHR) (Risse and Sikkink, 2013). These
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scholars’ original five-stage spiral illuminates the processes, mechanisms, causal logics and
agency of norms which lead norm-violating states to norm conformity (Risse-Kappen et al.,
1999). These scholars identified socializing agents, their tools and portrayed their interaction at
four different levels: norm-proponents and government, proponent and transnational networks,
mternational and transnational, and agencies within government. Quite similar to the four
strategies 1dentified in the ‘boomerang pattern’, the spiral model found that ‘issue framing’ and
‘shaming’ are important tools socializing agents employ against non-opponents. They argue that
the spiral turn starts with norm proponents linking their iterests with those of transnational
networks and utilizing mternational pressure, leading the repressive government or norm-

violating state to make tactical concessions.

However, as the regime 1s hooked or entrapped itself mnto the global discourse of
human rights, it has to gradually turn itself into an actor guided by the mternational human
rights norm. The spiral model highlights the significance of three different mechanisms at work
i five stages of human rights changes in states. The spiral turn starts at norm-violating states’
denial of the validity of human rights norms and their violation. Transnational pressures lead
them to the second stage of tactical concession by engaging in human rights discourse. At this
stage the states’ move 1s driven by instrumental adaptation, leading them to the third stage
requiring them to engage in international human rights discourses. At the third stage of the
spiral, argumentation or reasoned arguments lead them to another stage where norm-violating
states adopt human rights norms, getting prescriptive status. Once the states subscribe to
human rights treaties, they have to follow the procedures of the treaty mechanisms such as
reporting and self-evaluation. Performing these procedures under human rghts regimes
requires states to practice in conformity with norms and thus the spiral predicts that

habitualization of pro-norm behaviours will lead to the final stage of rule-consistent behaviours.

Thomas Risse and colleagues recognize their original spiral’s under-theorization of
habitualization mechanism or the move from fourth to final stage of the spiral, commitment
(prescriptive status) to compliance (rule-consistent behaviours). Several conceptual updates are
mtroduced in their follow-up works on the Persistent Power of Human Rights (PPoHR): from
commitment to compliance. Most important updates in PPoHR include the introduction of
‘capacity building’ as one of the social mechanisms to their original list of mechanisms: namely
‘coercion’, ‘incentives (sanctions and rewards)’ and ‘persuasions’. Another important update

they provide 1s five scoping conditions under which effectiveness of identified mechanisms may
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vary (Risse and Sikkink, 2013: 287-292). Two of the conditions, state capacity (consolidated
and limited statehood) and rule implementation (centralized and decentralized decision
making) relates to the capability of the state. The other three conditions, regime type, material
and social vulnerability to pressures, relate to the willingness of the state to comply with human
rights norms. With these additional msights, PPoHR tries to explain how socialization moves
states from commitment to compliance. The earlier model’s assumptions on identified
mechanism’s continued effects leading target states from the prescriptive stage to the final stage
of comphance 1s examined in PPoHR (Risse and Sikkink, 2013: 11), which have described the

variety of outcomes with scoping conditions of ‘will” and ‘capability’.

Xinyuan Dai, one of the contributors to the PPoHR, provides a conceptual pathway
from state human right commitments (adoption or prescriptive status) to actual human rights
practices. She characterizes the pathway with two channels: direct and mdirect channels of
mfluence from human rights institutions. Human rights institutions require states’ self-
evaluation and reports (direct channel) and empowering domestic constituencies to pressure
the governments (indirect channel). Indirect channels of empowerment may take place in
different ways: provision of political leverage, giving greater authority, legitimacy and visibility of
domestic mobilizations, improving the information status of domestic pro-compliance
constituencies, and provision of forums for mobilization. To realize the actual effects on state
policy and practice through enabling pro-compliance domestic constituencies, Xinyuan Dai
stresses two conditions: strength of domestic pro-compliance constituencies and domestic
political mstitutions. She considers how the presence of domestic constituencies and their
characteristics, their activities and the contexts under which they operate may condition the
domestic effects of the human rights norms (Dai, 2014: 575). These domestic constituencies’
ability to 1dentify the commitment-compliance gap, their ability to use such gap to frame the
1ssue and use such issues strategically in their mteraction with governments, are important
factors in norms making impact. Therefore, the strength of pro-compliance domestic agents in
norm contestation 1s important for human rights institutions ability to affect states’ policy and
practice. Xinyuan Dai states, “I'reaties are instruments. They are consequential only if those
who can benefit from them use them effectively’ (Dai, 2014: 577). Her theorizations of
domestic actors align with several other scholars’ views, such as Beth A. Simmons’s emphasis
on the mportant role of domestic actors for creating real changes in domestic conditions

(Stimmons, 2009: 126).

36



Another scoping aspect that Xiyuan Dai discusses 1s domestic political institutions. For
mternational norms to generate 1impact, governments need to be ‘somewhat accountable to,
and thus able to be influenced by, domestic constituents’ (Dai, 2014: 574). She reminds us that
domestic political institutions alone do not account for a norm’s domestic impact, but it is
‘political mstitutions jointly with domestic constituencies’ which can make a difference to
domestic human rights practice. Domestic constituencies in repressive states have greater
mcentive to make use of the leverage given by human rights institutions. However, she warns
that the norms’ actual impact on states 1s neither uniform across states nor unidirectional within

a country (Dai, 2014: 589).

Many aspects of Xinyuan Dai’s analysis on domestic impacts of international
mstitutions shed light on the importance of domestic players’ role in norm compliance. Some
aspects in her analysis also lead to further important questions. Three aspects in her discussions
open up a series of questions. First, she considers that international human rights mnstitutions
have indirect and conditional effect on states, as they empower domestic norm agents, and
direct and unconditional effects on states as they oversee states’ self-evaluation and reports of
human rights policies and practices (Dai, 2014: 572-575). As she recognizes the mutually
empowering roles of human rights mstitutions and domestic constituencies (Risse and Sikkink,
2013: 97-101), she mmplcitly indicates the complementary nature of direct and indirect
processes of norm enforcement by international mnstitutions. As such, in this explanation,
mternational mstitutions as external agents of norms and domestic constituencies as domestic
agents of norms work hand i hand affecting states’ human rights policy and practices. Though
useful for human rights 1ssues, such a theory may find it difficult to take account of the cases
where there are divisions in a domestic constituency and which are more complex than the
theory’s assumption of pro-norm domestic constituencies versus a state. For instance, the FOA
norm relates to what are often deeply divided domestic constituencies, employers against
workers. These groups ordinarily contest the 1dea of FOA. To explicate such cases, questions
need to be asked about how socialization engages in turning norm-favoured policies to practices

In states.

The second aspect of Xiyuan Dai’s analysis that opens questions is her presentation of
domestic political mstitutions as a scoping condition for the indirect impact of international
mstitutions. Her implicit consideration 1s that the greater accountability domestic political

mstitutions hold, the better effects domestic constituencies can generate with the leverage of
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mternational human rights nstitutions. On the other hand, Kathryn Sikkink demonstrates the
case of the United State on the practice of torture and claims that democracy 1s an insufficient
condition for comphance with international norms. She states that transition from an
authoritarian to a democratic government 1s often necessary but is not a sufficient condition for
sustained behavioural change (Sikkink, 2013: 160, Risse and Sikkink, 2013). Yet other scholars
find a ‘transitioning context’ 1s one of the conducive factors for socialization. Beth A. Stmmons
found that international human right law works best in transitional democracies where domestic
stakeholders have both the motive and means to mobilize (Stmmons, 2009: 34-35, 108-110,
Simmons, 2013: 45). Considering such inconclusive findings on domestic political institutions
and their impact on compliance outcomes, it 1s worth examining the extent to which structural

context affects socializing actors, their strategies and impacts.

The third aspect of Xiyuan Dar’s discussions on imternational institutions’ differing
levels of strength guides this study to think about this aspect and its impact on practices. In her
contribution to the PPoHRs, she argues that beneficiaries of compliance relate to states’
interests in investing resources and in delegating authority to international institutions. She
states that at the stronger ends of the spectrum are security mnstitutions where states have
stronger Incentives to enforce compliance individually or delegate resources to an international
regime for collective enforcement. International human rights institutions lie in the weaker
ends of the spectrum as the targets of regulations are governments and the beneficiaries of
compliance are domestic actors. And thus, states have less incentive to delegate adequate
authority and sufficient resources to human rights institutions (Risse and Sikkink, 2013: 95).
Such observations illuminate that different 1ssue areas or contents of norms can have impacts
on norm custodians or international mstitutions in socializing member states and mediate their
mmpact on domestic compliance. Better hight can be thrown on the relations between norm
contents, mstitutional strength and domestic impacts by examining the issue-impact nexus. The
mpact of rights-generating institutions such as international labour organizations can be

different from a responsibility-generating institution such as United Nations Global Compact.

The major assumption of the scholars in the first strand of socialization studies 1s that
mternational norms offer ‘stable and agreed meaning to the rule’ (Howse and Teitel, 2010:
127). Such an assumption 1s challenged by critical constructivists in recent studies on
contestation. Studies on contestation take account of factors influencing varied interpretations

of norms at the international level. Some scholars argue that ‘misuses of norms can advance
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norms through contestation and conceptual clarification. Because contestation prompts
debates, denial, and tactical concessions on the norm in question’ (Badescu and Weiss, 2010:
354). Scholars who sees the dynamic nature of mternational norms argue that contestation
around norms may emerge from overlap with other norms as well as from different
mterpretation of those norms (Krook and True, 2012: 2). They argue that disagreement on the
norm and its application are normal, stating that ‘the inevitable gap between general rules and
specific actions ceaselessly casts up disputes, which mn turn generate arguments, which then
reshape both rules and conduct’ (Stiles and Sandholtz, 2009: 3). Antje Wiener, who has
mtroduced the theory of contestation, argues that the process of negotiation of norms at
mternational level is challenging as each individual brings along their own ‘normative baggage’
(Wiener, 2008: 57). She argues that even though negotiations in international settings agree on
mternational norms, reinterpretation and contestation will occur in every new context. These
studies have yet to explain how such disagreement on international norms play out in domestic

sites.

To sum up, the first strand of socialization studies has generated significant knowledge
on norms, social actors, social sites and social mechanisms which nfluence state policy
behaviour. However, they have left unexplained the impact of norms and social mechanisms

on the societal practices of target states.

2.4  Sociahzation: domestic perspectives within target states

The second strand of socialization studies analyzes the domestic dimensions of target
states (domestic perspectives of socialization). These studies highlight the roles of local actors
and influence of domestic cultural and political structural factors on socialization processes and
outcomes (Acharya, 2004: 188, Checkel, 1999b: 97, Cortell and Davis Jr, 1996, Risse-Kappen,
1994). Scholars in this strand study domestic processes of norms within states. Some scholars

focus on domestic structures and factors as scoping conditions for their studies.
24.1 Socialization as domestic processes

The first group of studies includes ‘localization’ (Acharya, 2004) and ‘vernacularization’
(Merry, 2006, Levitt and Merry, 2009). Amitav Acharya (Acharya, 2004) brings attention to the
mmportance of the norm recipients’ side of compliance stories. He conceptualizes the roles of

local actors, local culture and the processes of receiving international norms. His empirical
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study of ASEAN i internalizing two transnational norms, common security and constructive
mtervention, reveals the process by which the two norms are internalized mto regional
organization. He conceptualizes domestic process or ‘localization’ in the norm recipient’s
community as ‘congruence building’. Through the process of congruence building, contents of
the two norms are reshaped to fit to the ASEAN Member States’ cognitive priors, members’
identity and their prior local norms. The two norms are adapted into ASEAN as ‘cooperative
security’ and ‘constructive engagement’. In his theory of norm localization, he stresses
mdividual-level socialization of the norms (Acharya, 2009, Acharya, 2011) and the importance
of local cultures, local identities, local needs and capacities in the norm diffusion process which
mfluences domestic actors in interpreting the norms and adapting them to find a fit with local
norms. An important and distinctive insight he does disclose 1s the fact that domestic actors are
strategic players and adaptation is driven by their needs for domestic legittimacy (Acharya, 2004:
247-248). He considers how successful localization does not extinguish local beliefs and

practices which are rather amplified and universalized (Acharya, 2009: 5).

Acharya reminds us that norm diffusion 1s a two-way process mvolving diverse
processes of domestic and iternational dimensions. Despite such recognition of the global-
local process, the local bias of his explanation is reflected in the factors he proposes for
successful localization: 1) the capacity of external norms to strengthen the legitimacy and
authority of local actors, 2) the existence of strong local orders, 3) the presence of powerful
local actors to safeguard existing order, and 4) a strong sense of 1dentity underlying the local
order (Acharya, 2004: 248-250). Such local bias in explaining localization leaves the impression
that localization 1s the product of local actors alone. However, his reminder about the two-way
processes of norm localization indicates the need to examine and explain such processes, so

that ‘social interaction’, the main theme of socialization, can be fully accounted for.

In sum, the theory of ‘localization’ in explaining norm practices sheds light on
mmportant aspects of domestic norm processes, ideational structures and local actors. However,
it falls short of representing a more comprehensive domestic chapter of norm socialization as it
lacks the accounts of external actors in the domestic ground and the relevant legal/institutional

structures, which are important aspects in norm soclalization.

Sally Merry and colleagues offer a similar line of explanations relying on local actors’
role n local engagement with global norms. Taking an anthropological approach, their analysis

of women’s rights in China, India, Peru and the United States points to the significance of local
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mtermediaries, community leaders, NGOs and norm advocates in ‘translating ideas from the
global arena down and from local arenas’. The maimn msight these scholars bring to norm
research 1s that global norms can find a fit with diverse social settings on condition that those
norms are translated mto the terms familiar and acceptable to local society through
mtermediaries and mechanisms which can facilitate the process (Merry, 2006: 38, 44, 48, 49,
Levitt and Merry, 2009: 453-457). These local intermediaries are the ‘people who understand
both the worlds of transnational human rights and local cultural practices and who can look
both ways’, who play an important role in the process of ‘vernacularization’, 1.e. the process by
which international 1deas and norms are localized or adapted to local contexts.
Vernacularization mvolves the framing of global norms to be resonant with local contexts and
local 1deas about justice without compromising their essence and their potential to transform
existing social relations and circumstances that are unequal and/or unjust (Levitt and Merry,
2009: 446-447). Another important insight from these scholars relates to the characteristic of
channel of communications from global norm to local practice. They found that the processes
of vernacularization are closely connected to the interests of states and funders as well as those
of local communities. As the process of vernacularization i1s underpined by power and
funding, the structure of communication channels and the permeability of the boundaries of
the process mfluence the dissemination and approprnation of norms (Levitt and Merry, 2009:

453).

According to these scholars, the outcomes of vernacularization would range from
‘replication’, where the content of global norms remains mtact, to ‘hybndization’, where
contents of global norms are merged with local norms. In between these two points, norms
may be totally rejected or the local may make reference to norms in which the contents are
dramatically changed. Varied outcomes are the function of intermediaries’ positions, loyalties
and commitments and their knowledge of both sides. When translators are more committed to
the targets, hybrid outcomes are more likely, where they are closer to the source, replication 1s
more likely. Sally Merry recognizes the duality of culture, which can both inhibit and facilitate
mternational norms. She takes culture as both ‘porous’ and ‘hybrid’; local culture (the most
embedded 1deational structure i society) can be a barrier to human rights mobilization in

some context, but it can also play a central role for change (Merry, 2006: 9).

Similar to ‘localization’ scholars, scholars of ‘vernacularization’ say little about the

relations between external norms agents, intermediaries and target socializees. Given their
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anthropological approach, global-local actors’ dynamic was not captured in their theory. Their
emphasis on local mtermediaries overlooks several instances of norm promotion where
external socializing actors themselves are active in engaging their targets rather than relying only
on local intermediaries to do the work of socialization. For instance, studies of ‘norm
translation’ demonstrate the mmportant role played by external rule of law promoters mn
domestic norm translation processes (Zimmermann, 2017: 198-200) and the leading role of
transnational non-state actors in translation of norms n different local contexts (Brake and
Katzenstem, 2013: 750). Therefore, domestic norm practices cannot be fully explained only
relying on domestic actors alone. Domestic structural factors and external norm agents’ role
need to be examined and mcluded i any analysis aiming to provide a holistic account of

domestic practices of international norms.

24.2 Domestic factors as scoping conditions in explaining impact variation

Variation in socialization outcomes across target units (states) has been a common
phenomenon. Scholars have recognized that general forces behind state demands for new
norms can be as diverse as systemic factors of crisis and depressions, interest shown by
powerful states, or domestic political changes, and international and regional demonstration
effects (Acharya, 2014: 188: 188). It 1s pertinent to norm studies to get a better understanding

of the factors affecting what can be called the demand side of norms.

State receptivity to International norms varies from rejection, adaptation,
reinterpretation and appropriation, all the way through to full adoption. Various scholars term
such varied outcomes in different ways: ‘incomplete internalization’ (Goodman and Jinks,
2008), ‘partial compliance’ (Noutcheva, 2009) and ‘decoupling’ (Jetschke and Riiland, 2009).
In taking account of such variation and to make sense of respective socializing mechanisms on
the domestic grounds, studies examine four broad domestic structural factors in target units
(states). These are: 1) socio-cultural factors such as the openness of society to the international
community; 2) political factors; 3) institutional and bureaucratic capacity; and 4) individual
(policy makers, veto players) characteristics. Their consideration of each factor 1s discussed as

follows.
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Socio-cultural influences on socialization

Empirical studies show that the impact of norms depends on the social and cultural
characteristics of recipient states , groups and individuals in the society (Klotz, 1995: 451-478).
Scholars argue that deeply rooted domestic norms and discourses limit norms’ impact
(Sikkink, 1991). Systemic norms can be more rapidly socialized to local practices when a
cultural match exists between a systemic norm and a target country, in other words, where the
norms resonate with historically constructed domestic norms manifested in domestic discourse,
legal system and bureaucratic practices (Checkel, 1999a-87, 91-87, 91, Heinze, 2011: 20,
Checkel, 2001: 580, Risse and Sikkink, 1999b: 271). States promote international norms that
reinforce domestic principles or standards of legiimacy (Ikenberry, 1998: 162-164). In
contrast, the embeddedness of prior norms in a state’s’ political culture (Johnston, 2001:498-
499, Risse-Kappen, 1994:187, Checkel, 2001:581) may limit internalization of international
norms. Other scholars have argued that although two countries may face the same
mternational norms, their propensity to follow the norms may be different depending on their
varying national experiences (Goertz and Diehl, 1992:653). Norm recipient states’ socio-
cultural ties with international society and societal openness also shape domestic

mmplementation of international norms (Goodman and Jinks, 2008:736, Gilpin, 1988: 146).

For compliance with international norms, scholars have argued that domestic salience 1s
crucial. The concept of domestic salience 1s defined as the varying degree of strength of
mternational norms (or prescriptions for actions m situations of choice within the domestic
political context) or the degree of norm resonance with domestic debate. Salient norms entail
the feelings of obligation by social actors and, when violated, engender regret or a feeling that
the deviation or violation requires justification. Andrew P. Cortell and James W. Davis Jr. have
identified how international norms gained domestic salience through four pathways: ‘national
political rhetoric’, ‘the material interests of domestic actors’, ‘domestic political nstitutions’,
and ‘socializing forces’. And salient norms are reflected in domestic discourse, mnstitutions and

policies (Cortell and Davis Jr, 2000: 68-80).
Domestic political structural influences on socialization

Domestic political structures are considered as the reflection of varying types of state-
society relations. Depending on this type of ‘state-societal relations’, the ability of transnational

actors varles in promoting norms, principled ideas and in influencing state policy (Risse-
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Kappen, 1994: 7, Risse-Kappen, 1995). And thus, the effects of international norms are found
to be conditioned by domestic structures and the norms (Checkel, 1999a). Jeffrey T. Checkel
argued that ‘the mechanisms of norm diffusion vary as a function of domestic structure’. He
identified four categories of such structures: liberal, corporatist, statist, and state-above-society”
(Checkel, 1997: 477-479, Checkel, 1999a: 88). Pressure may not be as effective in liberal states
as 1n statist and ‘state above societies’ where social vulnerability is higher than in liberal states.
Along the same line, Thomas Risse and colleagues have considered four scope conditions:
regime type, degrees of statehood, centralization of rule implementation, and material and
social vulnerability (Risse and Sikkink, 2013: 286), which shape the ‘will’ and ‘capacity’ of ‘rule
targets’. Impacts of socialization will vary depending on liberal regime vs. autocratic, hmited
statehood vs. consolidated statehood, centralized decision making vs. decentralized decision

making, and between those vulnerable vs. less vulnerable to social and material pressures.

Scholars have similarly 1dentified the channel of domestic mobilization through which
domestic actors and domestic constituencies derive leverage from international norms and
transnational networks to pressure decision makers for comphance with international norms
(Klotz, 1995, Cortell and Davis Jr, 1996: 451, Koh et al., 1997, Keck and Sikkink, 1998,
Gurowitz, 1999, Simmons, 2009, Dancy and Sikkink, 2011: 77-78, Dai, 2005: 569, Risse and
Sikkink, 2013: 27, 98). Krasner argued that domestic structures of states not only influence the
venue for transnational networks to operate within states, they determine the nature of
transnational networks (Krasner, 1995). These discussions consider domestic structures as
given and their impact on ‘socializing actors’ as unidirectional. Such discussions overlook the
mstances where domestic structures are emerging and taking shape in response to social actors’

agency, as In the case of transitioning states.
Influence of domestic mstitutions and administrative capacity on norm socialization
The organizational culture of domestic mstitutions and their capacity are increasingly
considered as mmportant mediating factors for norms and for understanding the domestic

mpacts of socialization (Tallberg, 2002: 609-643, Milio, 2014: 164-166). Jeftrey W. Legro

demonstrated that the organizational culture of state mstitutions or ‘the way the pattern of

"Checkel codes the state where there is lack of reforms and social actors are passive as ‘State above society’ (Ukraine), where
the state 1s less centralized and autonomous but state apparatus remains weak and chaotically organized intermediate
associations such as political parties and trade unions as ‘statist’ (Russia) and coded Germany as ‘corporatist’.
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assumptions, 1deas, and beliefs that prescribes how a group should adapt to its external
environment and manage its internal affairs’ mediats international norms and state policy
preferences (Legro, 1997: 35-36). The domestic institutional structures of states mediate norm
mmpacts as they determine normative and transnational access to the political system and the

capacity of those actors to link up with domestic pro-norm constituents (Risse-Kappen, 1995).

Institutionalists propose the managerial thesis, which considers a state’s non-complhance
as 1solated administrative breakdowns rather than as a deliberate defiance of the norm (Chayes
and Chayes, 1991: 303, Downs et al., 1996). For them, it 1s important to address three causes
of non-compliance: ambiguity and indeterminacy of treaties, capacity limitations of states, and
uncontrollable social or economic changes (Chayes and Chayes, 1993: 118). In specific terms,
George W. Downs and colleagues identified three causes of non-comphance: 1) The ambiguity
and indeterminacy of treaties, 2) the capacity limitations of states and 3) uncontrollable social
or economic changes (Downs et al., 1996: 381-382). Sociological institutionalists also maintain
that national preconditions such as wealth and ‘capacity to function’ (Zwingel, 2012, Jakobz,
2012) are as mmportant, as external factors, as international networks in making mmpacts.
Capacity building 1s considered as part of socializing mechanisms or mode of social actions
available to norm socializing agents (Risse and Sikkink, 2013: 278-286). Capacity building as a
mode of social action is less clearly understood in the literature as it 1s mainly assumed to be
activities to strengthen nstitutions and law enforcement by states and non-state actors alike. In
the PPoHRs, Thomas Risse and colleagues understand capacity building as a ‘highly
mstitutionalized process of social interaction aiming toward education, training and the building
up of administrative capacities to implement and enforce human rights laws’ (Risse and
Sikkink, 2013: 15, 285-286). Other scholars also argued that ‘the activities engaged by the
promoters are not necessarily different in kind’ (Zimmermann, 2017: 60). Such observations
on capacity building as social mechanism overlook a variety of ways capacity building activities
can be observed and the varying degree of impact on different practice outcomes. For instance,
this thesis on FOA and RBC norms in Myanmar found that the two norms generate different
norm agents with varying strategies and activities, producing varied norm practice outcomes.
Thus 1t 1s necessary to deepen our understanding on norm agents’ strategles In engaging

capacity building activities within states.

Some scholars also consider the role of institutions and enforcement/implementation

mechanisms such as the domestic judiciary in norm-making domestic effects (Moore and
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Welch, 2015). Legal scholar Dinah Shelton argues that authoritative interpretation by such
mstitutions and mechanisms can ‘harden the norm through judicial or quasi-judicial rulings’
and thus may foster compliance (Shelton, 2003: 15). Similar argument also comes from Emily
Hafnor Burton in her award-winning work on ‘Making human rights a reality” where she finds
that the triage of international human rights system, domestic institutions, and effective and
accountable legal systems and cultural reforms will make a difference for implementation of

human rights norms (Hafner-Burton, 2013).

Influence of individuals on norm socialization

In general, scholars consider that socialization and norm impacts can be mfluenced by
mdividual actors within domestic sites. They have pointed out that role of leaders, political
elites and decision makers are as important as domestic constituencies. Receptivity of policy
makers (Kelley, 2004, Davies, 2009: 259). Presence and ability of political actors in domestic
constituency to take up the international norms i a serious way and pushing them in the
national political process are also important factors (Dai, 2005, Stimmons, 2009, Risse and

Sikkink, 2013: 27)

Moreover, agentrelated factors mfluence state receptivity to international norms. A
state’s receptivity to international norms 1s considered one of the determining factors in
socializing studies (Checkel, 2005a). Matthew Davies expanded on this by highlighting how the
varying degree of receptivity among different actors within a state shapes the socialization
outcomes (Davies, 2014:36). Scholars 1dentified several factors affecting states’ receptivity of
mternational norms, such as: inter-subjective understanding of good/bad behaviour and shared
mterpretation of the meaning of behaviour (Johnston, 2001:494); the presence or absence of
cognitive prior, noviceness or mexperience of domestic agents and their repeated exposition or
lack of exposition with which to counter information (Checkel, 2001:581, Johnston, 2001); the
opportunities for localization given by norm diffusers (Acharya, 2004:241); domestic agents’
credibility and prestige (Acharya, 2014:189); and domestic agents’ ability to buy into the

message of norm diffusers (Alldén, 2009).

In summary, the literature considering domestic factors and actors 1s comprehensive
and rich. This has been reflected in Thomas Risse’s definition of the term ‘domestic structure’
as ‘the organizational apparatus of political and societal institutions, their routines, the decision-

making rules and procedures as incorporated m law and custom, as well as the values and
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norms prescribing appropriate behavior embedded in the political culture’ and the term
‘political culture’ as ‘those worldviews and principled ideas—values and norms—that are stable
over long periods of time and are taken for granted by the vast majority of the population’
(Risse-Kappen, 1994: 212-213). As any single state’s context would be different from other
states In terms of domestic structures and factors, these rich discussions highlight the
mmportance and relevance of context-specific understanding of norm practices in states, which

1s precisely what this research 1s trying to do.

2.5 Socialization: global-local interactive perspectives

The third strand of the socialization literature provides an interactive dynamic of global
and local actors mvolved in the socialization process while revealing the dynamic nature of
mternational norms (Global-local perspectives of socialization) (Wiener, 2004, Wiener, 2008,

Wiener, 2007, Wiener, 2014, Zimmermann, 2017, Orchard and Betts, 2014).

Socialization studies have recognized that such global interaction can be traced back to
the late 1990s when Martha Finnemore explained how international organizations teach values
engendering norm-consistent domestic nstitutions and procedures I target states. She
provided the empirics of state adherence to the norms and practices promoted by UNESCO,
the Red Cross and the World Bank, even in the absence of matenal interests (Finnemore,
1996b, Finnemore, 1996a). However, her explanation suggested a unidirectional flow of social
actions from agents of 10s delivering to domestic norm recipients. And thus, her account can
be considered ‘inter’ as it involves global-local encounters, but the portion of ‘active’ 1s missing
as her research failed to include the reactions from the sides of domestic actors, which can be

diverse with pro-norm and anti-norm elements. Alastair Iain Johnston also pointed out such

oversights (Johnston, 2008: 17).

Legal scholar Harold Hongju Koh discusses transnational legal processes as ‘the best
strategies for internationalization’ of norms. He distinguishes three dimensions of
mternalization: social, political and legal internationalization as the outcome of transnational
legal processes. He recognizes the complexity of interaction among the three dimensions. For
him, ‘social internalization’ occurs when the norm acquires strong public legiimacy and
widespread public obedience. ‘Political mternalization’ occurs when political elites adopt the
norms in government policies and legal internalization occurs when norms are icorporated

domestic legal systems through executive, legislative and judiciary processes (Koh, 1997: 2656-
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2657). But his studies discuss less how political and legal internalization leads to social

mnternalization.

Lisbeth Zimmermann’s studies of norm translation, in post-conflict contexts in
Guatemala, also reveals the mteractions of the global rule of law promotion and domestic norm
translation, theorizing the outcomes of global-local jomnt translations of international norms. She
provides categories of norm translation in norm target states: ‘translation mto discourse’,
‘translation into law” and ‘translation into implementation’. She considers three scenarios in the
process of translation mnto mmplementation. All three scenarios focus on government actions;
1.e., complete rejection of the norm set with no effort to put it into practice, reshaping of norm
sets involving the government or responsible agencies partially implementing, and full adoption
mvolving itensive activity by the government and responsible agencies (Zimmermann, 2017:
59). Such narrow focus on government action will explain government policy changes relating
to mternational norms but their study 1s not adequate to explain norm practice variation across

1ssue areas.

Alexander Betts and Phil Orchard mtroduced a distinctive theory of ‘implementation’,
bringing to light gaps between well-institutionalized norms at international level and domestic
practices that deviate from norms’ prescriptions. Given the existence of such
mstitutionalization-implementation  gaps, they argue for analytical distincion between
mstitutionalization and implementation. These scholars define ‘implementation’ as ‘the steps
necessary to mtroduce the new international norm’s precepts into formal legal and policy
mechanisms within the state or organization i order to routinize compliance’ (Orchard and
Betts, 2014: 2, Orchard, 2014: 105). ‘Implementation’ i1s conceptualized as ‘a distinct but

parallel process of institutionalization’.

Despite its definitional focus on ‘state and organization’s legal and policy mechanisms’,
their empirical studies look into norm practices within the state and organizations and their
works capture the interactive dynamic of global and local actors in norm implementation. They
use the term ‘international in domestic’ in examining the role of external norm agents in
domestic ground. These scholars identify important factors influencing norm implementation
m a comprehensive manner. They consider the influences of domestic structures, external and
domestic agencies of norms, typology of norms and contingencies over norm practices. Their
analytical disaggregation of domestic structures mnto ideational (legal and cultural influences),

material (actors’ interests and capacity) and institutional 1s useful for my research in observing
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the respective actors’ activities (and lack of activities). Implementation studies overcome the
limitation of earlier norm studies’ state-centric analysis as implementation theory recognizes the
significance of non-state actors (Orchard and Betts, 2014: 274). Whether the norms face
contestation, adaption or adoption may be shaped domestic ideational, material and

mstitutional structures (Betts and Orchard, 2014: 12-24, 278-282).

Analyzing state’s norm implementation through the lens of domestic structures 1s in line
with many scholars’ concepts on the importance of domestic cultural and structural factors;
cultural match and receptivity of norm recipients (Acharya, 2004, Checkel, 2001, Checkel,
2005b). Frank Schimmelfennig considers the states’ habitualization of norm-conforming
behaviour as ‘the outcome of a stable and structurally determined equilibrium in which actors

simply have no incentive to deviate from the mstitutionalized norm’ (Schimmelfennig,

2000:119).

Notwithstanding the rich empirical insights and useful conceptual lens these scholars
offer, implementation studies have three issues. First, their empirical findings on the role of
external actors in implementation processes are far from being conclusive as they do not reveal
much of external actors’ interaction with domestic actors. Second, their empirical studies on
the relations between norm typologies (treaty, principles and policy norms) do not provide a
clear conclusion. Third, implementation theory under-theorizes the relationship between the
mfluence of structures and agency. Given these three shortcomings, implementation theory
finds 1t difficult to explain instances of norm practice variation across issue areas in a given

context.

Empirical studies contributing to the work on implementation theory tend to agree on
the role of domestic actors (local agents) in norm implementation processes. For instance,
Alexander Betts demonstrates, through studies of South Africa’s and Botswana’s
mmplementation of refugee norms, that domestic political contestations explain the variation
between the two countries’ policies and responses to the refugee crisis. Likewise, Urvashi
Aneja’s study on the implementation of need-based humanitarian assistance in Sri Lanka

recognizes the important roles of domestic actors and their interests.

With regard to the role of external actors, these scholars’ empirical works findings vary.
In the studies of refugee norms in South Africa and Botswana, Alexander Betts found that

United Nations High Commussioner for Refugee (UNHCR) followed the host state’s position
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rather than making mdependent causal impact mn the mmplementation of refugee norms.
Similarly, Urvashi Aneja examines the implementation of the norm governed by the Geneva
Convention for need-based humanitarian assistance in conflict situations in Sr1 Lanka and
found that some international humanitarian NGOs’ translation of need-based norm into the

rights-based approach was counterproductive to implementation (Orchard and Betts, 2014: 22-

23).

Contrary to these findings on the less encouraging role of international actors in norm
implementation in states, Phil Orchard’s studies on implementation of the Internally Displaced
Persons (IDPs) norm in Uganda and Nepal found that ‘at concerted international pressure’
through capturing ‘the state’s positive rhetorical stance’ help the implementation process in
Uganda (Orchard and Betts, 2014: 23). Similar conclusions on the role of external actors are
reached by Michael Bluman Schoeder and Alana Tiemessen, Brian L. Job and Anastasia
Shesterinina and Jennifer M. Welsh Michael Schroeder and Alana Tiemessen suggests that in
many Instances implementation 1s realized through ‘international actions’ of international
pressures and incentives (Orchard and Betts, 2014: 272). These scholars’ empirical findings
suggest a famihar channel of external actors’ influence on states, pressure (in the cases of Phil
Orchard’s studies), and also persuasion and capacity support to local agents (in the cases of

Michael Schroeder and Alana Tiemessen).

Given such varation in the findings on external actors’ role in norm implementation, it
1s 1mportant to deepen norm research’s understanding on external actors’ role In
mmplementation of mternational norms in the domestic arena. In other words, the study of
socialization 1n domestic sites of states needs to be broadened empirically and deepened

conceptually.

Another aspect Alexander Betts and Phil Orchards task for the benefit of students of
norms 1s to study the relations between norm contents and implementation outcomes. As their
studies to find the linkage between types of norms (treaty, principles and policy) and their
mmpact on implementation produce less clear guidance, study of norm contents and impact

nexus 1s warranted. Considering these spaces left by ‘norm implementation’ studies for future
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studies, this research employs their conceptual framework to learn how socialization animates

in domestic sites, or in other words how norms are put into practice at national level.”

In summary, the global-local mteractive strand of socialization studies provides better
conceptual msights on the ways norms can be implemented, adapted or contested in domestic
sites. As this research 1s interested in the socialization process in states from state policies of
norms to societal practices, it embeds itself in ‘norm implementation’ studies and extends this

line of studies by deepening empirical insights and conceptual extensions.

2.6 Conclusions

The chapter discussed the literature on norm socialization by presenting the definitions
of socialization, and the insights provided by three strands of socialization studies across the
disciplines of mternational relations and international law. The literature indicates that state
responses to international norms are a ‘multifactor interactive process’ (Risse et al., 2013: 294)
and thus the understanding of norm practices has to go beyond ‘purely state-centric terms’
(Orchard and Betts, 2014: 274-275). Such findings form the basis for my thesis to deepen the
empirical scrutiny on socialization at domestic sites and to develop a theoretical lens which can
capture the multifactor dynamic mvolved i the process of norm socialization from states’

policies to societal practices.

The chapter also 1dentified important gaps in the norm socialization literature. When
examining the impact of socialization, existing norm studies end their empirical scrutiny at the
government policies and mstitutions of norm-recipient states. Norm socialization at domestic
sites of states 1s largely assumed and the path from state policy to societal practices of norm 1s

less examined and under-conceptualized. In the presence of such a research gap, norm

“The concept of ‘domestic structure’ goes in line with several earlier concepts which highlight domestic cultural and structural
factors; ‘cultural match’ and ‘receptivity of norm recipients’ on socialization of norm for mstitutionalization (Checkel, 2005),
emphasis on the varying degrees of receptivity among different actors within a state and their impact on socialization
outcomes (Davies, 2014), stable and legitimate social, political and judicial institutions, domestic political structures and state-
soclety relations in norm internalization (Koh, 1998),(Schimmelfnnig, 2000), (Checkel, 2001), (Powell and Staton, 2009),
(Checkel, 1999b), Katzenstein, Keohane and Krasner, 1998), (Cortell and Davis 2000), (Alkoby 2008), (Risse et al. 1999).



socialization literature 1s incomplete and its explanations of norms’ impact on state practices are

madequate.

This chapter argued that the presence of the research gap n socialization literature 1s a
result of the tradition of state-centric empirical studies, and the human-rights norms bias of
norm research. A major implication of the observed research gap 1s its imitations in accounting
for the cases of norms for which states’ policies, laws and mstitutions are not easily turned mnto
societal practices. In addition, the domestic factors of any individual state are unique, so
context-specific understanding of norm recipient states 1s important in the analysis of their

practices of mternational norms.

In order to address the research gap 1dentified in this chapter, this research proposes a
conceptual map from states’ norm-related policies to societal norm practices linked by
socialization. The following chapter discusses that conceptual map that explains norm
socialization at the domestic social sites, taking into account multiple actors and domestic

factors.
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Chapter Three: Conceptualizing Norm Socialization within States

3.1 Introduction

It is ... through the world of the imagination which takes us beyond the restrictions

of provable fact, that we touch the hem of truth.

Madeleine L'Engle, 1984

Considering the gaps in the socialization literature as 1dentified in the preceding
chapter, the current chapter argues that socialization studies can benefit by stretching their
analytical endpoint from observing norms and socialization’s influence on states’ policies and
mstitutions to analyzing the impact of norms and socialization on societal practices in target
states. This argument 1s discussed along with a proposed analytical framework to take account
of norm socialization within target states. The main objective of this chapter 1s to explain the
conceptual framework of this research by mapping and capturing the complexity mvolved in
diverse norm socialization outcomes within norm target states. Discussions in this chapter serve
three purposes: 1) to justify and test the theoretical lens employed i the research, 2) to
advance the research’s main arguments and a conceptual model, and 3) to discuss the model’s

value additions to norm socialization literature.

The conceptual model aims to answer the main research question of ‘how does
socialization animate within a state i transiion’ by paying simultancous attention to
actors/agents, domestic structural factors and interaction among them. The proposed model
aims to give three perspectives of norm socialization within a state: 1) the dynamic of
actors/agents involved i domestic norm practices, 2) the drivers behind such dynamics, and 3)
the impacts of such dynamics. After going through the exploratory examination of a number of
mternational norms n transitional context and drawing on the insights from other studies, this
model demonstrates that domestic norm practices and variations across issue areas can be
explained by analyzing the nature and strength of the mteractive dynamic among multiple
actors and their activities inside norm target states. This research terms such dynamic as

‘agential dynamics’, which can be thought of in four possible scenarios: 1) strong-synergetic, 2)
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weak-synergetic, 3) strong-conflictual, and 4) weak-conflictual. The agential dynamic under each
scenario 1s influenced by domestic structural factors, norms’ contents and external actors’
mterests and investments. Norm practice outcomes are expected to vary along with each
scenario. T'o advance the research’s arguments and theoretical models, key terms and analytical

steps taken are discussed 1n the following sections.

3.2 Keyterms

Defining and clarifying key terms employed in the research and explanation of
analytical steps are fundamental to the conceptual proposal for a study. Therefore, this section
defines and clarifies key terms employed n the theoretical model. As this research explains the
norm practice outcomes of two selected international norms, norm practice outcomes can be
considered as the explained variable. The main explanatory variables include key stakeholders
(actors or agents) involved in the practice of respective norms, domestic structural factors

(ideational, material and institutional), and the contents of respective norms.
Agents and agency

In employing the term agents, this research follows sociologist Anthony Giddens’
conceptualization of agents and agency. According to him, agents possess the attributes of
‘reflexive monitoring of actions’, ‘rationalization of actions’ and ‘motivation of actions’. Agency
‘refers not to the intentions people have in doing things but to their capability of doing those
things in the first place which 1s why agency implies power. ... [wlhat ever happened would not
have happened if that individual had not intervened’ (Giddens, 1984: 9). For the purpose of
this research in examining domestic practices of FOA and RBC norms in Myanmar, varied
roles of multiple actors are anticipated. Key agents identified for the study of FOA and RBC
norms socialization in Myanmar include government agencies, societal actors (firms and
businesses, trade unions, NGOs, CBOs) and international actors (ndividual states,
development actors, mnternational organizations, international business assoclations, and
consultancy firms). Thomas Risse and colleagues argued that ‘until more work can be done to
disaggregate the nature of the political actors with important influence over human rights
outcomes, we will be missing a significant part of the dynamics that explain or impede the move
from accepting principles to changing actual rights practices’ (Risse and Sikkink, 2013: 59).

Guided by the points made by these scholars, this research seeks to identify and make
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analytical distinctions on the differing agential roles of multiple actors within a state in

implementation of international norms.

The research categorizes the state as enabling/inhibiting agents of FOA and RBC,
businesses as executing/evading agents of both norms, and workers as executing/evading agents
for FOA norms, interest groups and civil society as monitoring agents, and mnternational actors
including itergovernmental organizations (IOs), INGOs, and development actors as
facilitating/impeding agents of the two norms. In considering the state’s role, this research
recognizes that fact that state (or government) 1s far from being monolithic entity and rather 1s
an embodiment of multiple agencies, law enforcement agencies, polices and judges whose
varied agency can be diverse and conflict of interests can exist among these agents. Actions or
mactions of the 1dentified agents can go in the directions of fulfilling a norm’s moral and
functional purpose, advancing the normative purpose, or often a deviation from such purpose.
Such analytical disaggregation of norm agents in target states helps to overcome the norm
literature’s struggle over analyzing multiple actors in norm target states. This research’s
analytical disaggregation of target state actors help reveal mechanisms of norm socialization
within target actors in greater clarity than prevaling studies can provide. Such analytical
distinction of agents allows this research to engage in a new method in examining the
conceptions and actions of multiple agents within a state in a clearer way. Therefore, analytical
distinctions of norm agents and methodology innovation taken by this study better explain the
practices of norms (norm compliance as an act or implementation as processes) at the
mtersections of norms’ effects, dynamics of actors and domestic structures, thereby adding

modest value to norm research.

Agential dynamics

When observing the conceptions and activities of 1dentified norm agents in response to
the respective norm under question, the nature of their activities and characteristics of the
mteractions among them 1s understood by this research as emerging and dynamic. This
research considers that such processes of mteractions among those actors themselves are the
manifestation of norm practices. As discussed in Chapter One, the drivers for such dynamics
may include domestic structures, norms’ contents and external actors’ mterests. These agential
dynamics can also be constrained by a number of factors relating to agents, the state’s norm-
mhibiting agency, the presence of anti-norm agents, ineffective agency by international actors,

and failure of executing agency. The research considers that the agential dynamic possesses two
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attributes: strength/weakness and synergetic/conflicting. The degree of strength/weakness and
synergy/conflicts can be observed through examining the conceptions and actions of different
agents of norms, their visibility and density, intensity of their interaction and activities relating to
norm practices. The agential dynamics can be thought of in four possible scenarios: strong-
synergetic dynamic, weak-synergetic dynamics, strong-conflicting dynamics and weak-conflicting

dynamics.
Domestic structures

This research 1s guided by Alexander Betts and Phil Orchard’s synthesis of three sets of
broad domestic structures which influence actors’ conceptions of and their activities relating to
mternational norms and these domestic structures may be ‘exacerbated or mitigated’ by the
agency of the actors (Orchard and Betts, 2014: 13). According to these scholars, the cultural
context of domestic politics and legal systems may constitute and constrain the ‘Ideational
Structure” whereas ‘Material Structure’ represents the interests and capacity of actors to enforce
the norms. ‘Institutional Structure’ is understood as the organizational structure of

administrations and bureaucratic mechanisms that engage in policy making and

mmplementation (Orchard and Betts, 2014: 14-17).
Norm practices

When the research discusses norm practices within a state, the terms ‘compliance’ and
‘implementation’ are used interchangeably although different scholars have their own definition
of each term. This research employs both the definition of Alexander Betts and Phil Orchard
on implementation as domestic process ol norm diffusion that leads to the domestic changes
on the ground and the defimition of Thomas Risse on compliance as sustained behaviour and

domestic practices that conform to the mternational human rights norms or rule consistent

behaviour (Risse and Sikkink, 2013: 10).
Measuring norm practice outcomes

Measuring the explained variable 1s an important task for any empirical research as well
as for any theory building. As the cases under this study are examined historically over the
periods prior to democratic transiion in Myanmar as well as during the first phase of
democratic transition (2011-2016), traditional measures of norm research in absolute terms of

‘compliance’ or ‘violation’ does not fit.
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In particular, as the period under transition exhibits the emerging nature of
legal/institutional structures and the dynamic nature of actors, measurement of norm practice
outcomes needs to be in relative and flow terms instead of in absolute terms, such as
compliance and violation. And thus, this research tries to capture norm comphance or
implementation outcomes or practices of norms in track records; on-track, off-track and back-
track towards the purposes of the respective norms. As discussed in Chapter One, the
idicators of on-track, off-track and back-track are measured against observed practices
analyzing whether the conceptions and actions of executing agents (businesses and workers) are

leading towards realization of the moral and functional purposes of the two norms.

If norm practices are found to fulfill both functional and moral purposes the norm will
be considered on-track. When practices of the norm are found to be going against either its
moral or function purposes, the norm will be considered off-track, and when practices do not

serve either moral or functional purposes, they will be considered back-tracking.

This research’s measurement on norm practice outcomes in target states is also in line
with norm research’s emerging arguments on norm as processes. Mona Lena Krook and Jacqui
True observe that norms are ‘processes’, as works-in-progress, rather than as finished products.
Norms’ potential for contestation 1s ongoing and co-optation, drift, accretion and reversal of a

norm or disputes over norms are possibilities (Krook and True, 2012: 104-105).
3.3  Analytical steps and conceptual map

How can norm socialization within states be better conceptualized? In order to capture
norm practices within states, on the path from being reflected in states’ policies and institutions
towards actual practices of key stakeholders and the role of socialization involved in such
processes, this research needs to take three analytical steps: 1) identifying norm agents and
mmagining their actions and conceptions, 2) anticipating structural influences on agents and
agents’ impacts on domestic structures, and 3) linking structural and agential factors to

anticipated outcomes of norm compliance or implementation.

The first step 1s to identify the key stakeholders involved i domestic norm
mmplementation processes. Exploratory examination of several international norms in
transitioning state context as well as the literature guides external socializing agents within states.

Transnational Advocacy Networks (TAN) (Keck and Sikkink, 1998) and ‘transnational in
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domestic’ (Orchard and Betts, 2014) ranging from international organizations, international
non-governmental organizations to international businesses to foreign diplomatic missions
operating within the state under study are 1dentified as external socializing agents of respective
norms. As the literature suggests, neither external norm agents nor domestic actors and their
role can be understood from ‘their pre-established roles™ (Orchard and Betts, 2014: 48, 279).
Therefore, this research anticipates the actors exerting agency can go either for or against the
norms: enabling/inhibiting, facilitating/hampering, monitoring/failing to monitor and
executing/failing to execute. Depending on the position in which respective groups find
themselves in the domestic arena and depending on their engagement in political processes of
negotiations, their agency role can be positive or negative towards norms’ objectives. The
mteractive dynamic of multiple agents or agential dynamics will also vary with the agency of

identified groups.

This research anticipates the potential roles of key stakeholders either in positive or
negative directions when it comes to the practice of the relevant norms. Agency 1s assigned to
states as ‘Enabling/Inhibiting Agents’, international and transnational actors as
‘Facilitating/Impeding Agents of Norms’, civil society actors as ‘Monitoring Agents of Norms’
and business enterprises as ‘Executing Agents of FOA and RBC norms’ and workers as
‘Executing Agents of Norms’. Such distinctions help to analyze the limits and contributions of
actors from 1dentified categories to norm practices. Such conceptualization of identified agents
will help the process of empirical scrutiny on the conceptions and actions of different agents,
their direct influence on agential dynamics and indirect impact on norm practice outcomes

through domestic structural formation during transitional processes.

The second analytical step relates to the consideration of the influence of domestic
structures over the conceptions and actions of different norm agents categorized as above. In
this respect, Alexander Betts and Phil Orchard’s analytical distinction of domestic structures
mto 1deational, material and institutional structures helps anticipate their role and influence on

identified norm agents as well as their emergence and the changes led by norm agents.

" Studies by Betts and Schmidt on implementation of refugee norms in South Africa and Botswana reveals that international
organizations have been epiphenomenal in the process of implementing refugee norms of non-recoupment and the
mternational organizations—including UNHCR—did not show any independent causal effects on implementation of the norm
and UNHCR was found to have largely followed the position of the host state. Schmidt argued that the UNHCR did not
always support broader recognition or access for refugees, and government interests were not always towards more
restrictions or fewer refugees.
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Discussions n the empirical chapters, Chapters Five and Six, will demonstrate how the state’s
mtroduction of legislation relating to FOA norms and different aspects of RBC such as anti-
corruption laws, and laws and mstitutions for environmental conservation reshape nstitutional
structures as well as 1deational structures m the country under study. New legislation and new
policies during the transitioning period brought in new institutional mechanisms to implement
these laws and policies. Reform measures also allow the emergence of civil society actors,
growing access to and activities by international actors in raising awareness of FOA and RBC
norms, and thus contribute to the development of ideational structures on respective norms.
The mutual constitutive nature of agents and domestic structures would become apparent as

the country case under study 1s in the context of transition towards democracy.

The third analytical step requires the study to anticipate the possible ways under which
norm agents interact among themselves and with domestic structures entailing varying degrees
of agential dynamics. The research anticipates four scenarios for analytical purposes. These

scenarios can shift in different ways over time.

In the first scenario, strong-synergetic agential dynamics may be exhibited when states
play an enabling agency role, executing agents play their expected roles and external agents play
facilitating agent roles, and societal actors exert agency of monitoring the executing agents and
exposing any deviation in the activities of executing agents that they find. These agents’ activities
and interactions are likely to be found i a dense and diverse manner in promoting norms, in
socializing and incentivizing executing agents, in exposing deviated practices to norms and n
co-opting challengers. The strength and synergy among norm agents may derive from the
nature of norms or from domestic structural factors or from agent-related factors such as lead
actors’ role and initiatives and agents ability to network and mfluence key stakeholders to act on

the norms.

The second scenario relates to weak-synergetic dynamics where actors mvolved n
soclalization may not be dense and diverse but their activities are coordinated and targeted to
executing agents. Such synergy may be facilitated by the norm’s contents, structural or agent-
related factors. Over the long run such dynamics may lead to strong-synergetic dynamics as
synergy exhibited by these actors can attract more diverse groups of actors and agents in their
activities and executing agents are likely to be activated over the course of different agents’

activities.



The third scenario 1s strong-conflicting dynamics where actors mvolved i socialization
can be dense and diverse but their activities are constrained by conflicts within or among agents
i the process of socializing norm executing agents. Such a dynamic, i the long run, will be
weakened as it 1s likely to be constrained by conflicts among actors driven by interests-based
calculations (material structures constraints), conflicting conception about the norms (ideational
structural constraints) or actors’ exploitation of the loopholes in laws and institutions
(institutional structure weakness). Contestation over new norms is well expected in the literature
as any new norm generates new actors in new contexts, and new channels of communications
appear over time. The contestation 1s inherent to any communications and thus socialization

takes time (Risse-Kappen et al., 1999: 31).

The fourth scenario 1s weak-conflicing dynamics where actors involved in norm
socialization are few mvolving less activities and mitiatives. And yet conflicts exist among these
actors. Conflicts may be driven by ideas or be material in nature, such as conflict caused by the

competition over resources or recognitions.

The final step of analytical prediction is the estimation of practice outcomes based on
four possible scenarios of agential dynamics: strong-synergetic, weak-synergetic, strong-
conflictual and weak-conflictual. The research anticipates that norm practices are most likely to
be on-track if agential dynamics are either in strong-synergetic and weak-synergetic. Such
dynamics have potential to entall norm practices which would lead to realization of all or
certain aspects of the moral or functional purposes of the norms as agreed by states at
mternational level and of which the norm recipient state also is supportive. Such a scenario 1s
likely to be found empirically if the communications between the agents are less contested and
conflicting, either due to the effectiveness and efficiency of socializing agents or the norm’s

resonance with the domestic normative order.

For the scenarios of weak-conflictual and strong-conflictual dynamics of agents, norm
practices are less likely to be on-track as the contentions among agents can constrain their
ability to socialize and lead executing agents to act in line with norms’ moral and functional
purposes. Such dynamics may entail off-tracking norm practices which can be salvaged by the
agency of the state, external actors and societal actors guiding executing agents back on track
towards the norm’s purposes. If conflictual dynamics of agents are severe and the extent of

contentions among agents caused Instability, it 1s expected to find states exercising inhibiting
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agency by limiting access of external agents and closing space for domestic agents to practice

norms, thus putting norms back on track.

Having discussed the analytical steps to conceptualize norm socialization in domestic
sites of states, the following table will provide a conceptual map linking target states’ domestic
structures, norm contents, external agents’ interests and investments, agential dynamics and

norm practice outcomes.
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Table 1. Conceptual Map for Norm Socialization inside Target States

L Cutcomes

I Enshling domestc Stractures Strong-Synergetic Onrtrack towards both
Elilﬁmnmmlnuﬂlmmn moral and functional

- Strong Lotesrest and of
imvestment  from  esternal

| Actors

I Exstence of some structoral Weak-Synergetic On-track towards | Initial stages of weak agents
barnersisither in Tdeationalf cither  moral  or | activities are expected to be
Matenal Tnstaurional| functional purpose of | strengthened overtime as the

 Inadequato mwosiment from norms syoergy  and  coordination
wternational actoss feither the would
due to restrected access to among m.
1 - i or their wmﬂmu_mm
hilite to act 1 activities of domestic norm

|__ooom agents) - 2 -

| Exstence  of  stroctoral Strong-Conflictual Offtrack or Back-track | Practices can be offtrack if and
constraint:  (eonflicts  over from norms’ moral | when the nature of the conflicts
ldra/  immeesrhased and functional | 5 not severe and can be
mictprotation  of  normy/ purposes addressed by states, external

| Stromg  imterest  and ageats  and 2l actors
actors and d . back on track over time.
are also well ssmulated to act
ﬂﬂﬁ.ﬂﬂm

|  Exstence of  strucksal Weak-Conflictusl Back-track Morm practices can be back-

exercise norm inhibiting role
such as closing off access by
of space for domestic norm
agents such as civil socicty

Source: Resesrcher’s own formulation
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3.4 Conceptual value addition to norm research

This research’s main contribution to norm socialization studies is stretching the
analytical goal point of norm research from studies of norms and norm socialization impacts on
target states’ policies and institutions towards analysis of their impact on societal practices.
While moving forward the analytical endpoints, the research adds values to the following

aspects of relevance to socialization literature.

3.4.1 From state-centric analysis to analysis on multiple agents within state

As norm practices within states are not hmited to the domain of states’ policies or
decision makers’ choices, studies aiming to understand norms’ impact on societal practices
need to pay greater attention to multiple stakeholders and their behaviors within states.
Traditional emphasis given by the discipline of International Relations on states as basic units
and unitary actors in complyig/implementing international norms could not fully unpack how
responses from multiple actors within states mfluence norm complance/implementation
processes. This research reveals the complexity of actors in domestic processes of norm
mmplementation. Although norm studies provides rich conceptual models mvolving the agential
roles of international norms, l.e. institutions, intergovernmental organizations, transnational
movements and domestic movements, the domestic dynamics of agents 1s under-
conceptualized in these models. IR/IL’s traditional emphasis on states as unitary actor 1s largely
responsible for the under-theorization of the domestic agential dynamic. In most studies, state
actors are always assumed to be norm-violating actors (Risse and Sikkink, 2013: 63). Such
treatments do not always reflect some empirics of the domestic implementation of international
norms. Domestic recipients of norms involve a great complex dynamic of state, sub-state and
non-state actors as well as transnational and international actors. Scholars recognize that
explaining norm 1implementation within a state at the grassroots remains problematic (Checkel,
2001: 557). However, it 1s not impossible to systematically disaggregate the state for analytical
purposes. Ryan Goodman and Derek Jinks also emphasized the importance of precision in
mapping the causal pathway by identifying more explicitly the identity of mfluence agents,

mfluence targets and influence strategy (Risse and Sikkink, 2013: 120).

Although recent studies extend the analysis from the state’s complhance to that of non-
state actors, such as businesses and armed groups (Risse and Sikkink, 2013: 203-258), these

lines of studies need to be developed further. Current research addresses this gap in norm
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studies by analytically disaggregating states and actors within the state. As discussed above, the
proposed conceptual model as introduced in Chapter One and the conceptual map reflecting
that model provides a useful tool to understand norm socialization within target states. The
proposed conceptual tool will help unpack the drivers for and impacts made by the dynamics

of multiple agents within the state.

3.4.2 From general theory of socialization to context-specific studies

Norm socialization scholars recognized that transition from an authoritarian to a
democratic government is often a necessary but not a sufficient condition for sustained
behavior change towards international norms (Sikkink, 2013: 160). Some other scholars,
through their comprehensive empirical studies, found that even the most politically sensitive
human rights treaties have positive effects i states with less stable political institutions or
transitioning states where domestic stakeholders have both motive and means to mobilize
(Stmmons, 2009: 16-17, 34-35, 108-109). Despite these views on the conditioning effects of
states’ political contexts on states’ norm practice, less has been analyzed on how such a specific
context of political transition factors in norm agents’ activities towards the purposes of norms
aside from mobilization of domestic constituencies and domestic norm agents. The current
study provides a context-specific understanding on norm compliance or norm practices by
examining the specific context of elite-driven transition m Myanmar (2011-2016) and its
conditioning effects on actors and domestic structures, agents’ conceptions and activities other

than mobilizing against states (government).
3.4.3 Analysis on norm contents and its impact on implementation

Another aspect of value this research contributes to norm studies 1s revealing the
linkage between norm contents and their implementation track records. Alexander Betts and
Phil Orchard made a useful categorization of norms based on varying natures: policy, principle
and treaty norms (Orchard and Betts, 2014). They hinted at the possibility of relations between
the norm contents and their effects mm domestic implementation as a task for further
exploration. The current study looks at two norms with different characteristics: the right-based
FOA norm vs. responsibility-generating RBC norm. Case studies of FOA and RBC can also be
thought of as analysis of obligatory norms with specificity versus complex norms with voluntary

nature.
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Drawing on some mmportant insights from scholars with views on the relationship
between weak states’ interests and weak international human rights institutions (Simmons,
2009, Dai and Mattiacci, 2011), this research argues that the degree of international interest can
vary and such variation can be traced in the amount of mvestment in their activities, and the
number of channels of communication to key stakeholders in two areas. External actors’
mterests can also be influenced by the contents of norms. Therefore, better understanding on
the relations between norms’ contents, external actors’ interests and their impacts on norm

practices 1s an important value addition for norm studies.

3.4.4 Measuring the compliance/implementation

Another value of this research relates to measuring norm practices. Measuring norm
compliance remains less clear in norm research as most scholars consider norms’ domestic
effects in a dichotomy of compliance or violation. Although scholars used to consider norm
mmplementation as a process (Simmons, 2009), many scholars now measure norm
mmplementation as a static indicator of outcome or end stage (compliance vs. violation or
progress vs. regress). Although Elise Rousseau’s proposal for partial compliance’ as an
mtermediate stage of norm 1implementation (Rousseau, 2018: 6-8) 1s helpful, it still misses the
point about measurement indicators for process. A more appropriate indicator for the process
needs to capture the moving nature of actions and thus, the current study proposes the
mdicators of on-track, off-track or side track to evaluate the mmplementation process. Such
mdicators are reflective of the implementation processes in states In a transitioning context.
Current research would estimate the process on-track if it finds that most executing agents of
the norms, 1.e. businesses and workers for the FOA norm and businesses for the RBC norm,
conceive of the norms in the right sense and that their activities are in conformity with norms’
prescriptions and proscriptions. It would evaluate the process as off-track if most key
stakeholders’ conceptions and actions are not in line with expected behaviours. It would use
the back-track idicator if key stakeholders’ conception and actions are contrary to the norms’

prescribed behaviors.
3.4.5 An integrative model of state structures and agents

The current study goes beyond the tradition of norm research which takes domestic
structures (particularly cultural, political and material, and institutional) as rather stable factors

compared to 1deational structures. Norm socialization studies tend to give greater emphasis to
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continuity and change n 1deational structure as an outcome of socialization mechanisms and
thus those studies hold other structural factors rather stable. In addition, domestic structural
conditions are usually considered as scoping conditions for operationalization of their theories.
Although norm scholars’ discussions on scoping conditions are helpful for analyzing norm
mmplementation n states with respective characteristics, there also can be cases of state which
do not fit those conditions. For example, the specific context of Myanmar in political transition
does not fall under the scoping conditions of consolidated (where the state’s willingness to
conform 1s not questionable while its capacity might be a question) or limited statehood (where

the state 1s lacking both ‘willingness” and ‘capacity’) (Risse and Sikkink, 2013: 65-68).

The domestic political transitioning context largely mvolves the emerging nature of
political and mstitutional structures as opposed to the prevailing literature’s assumption of the
static nature of domestic structures. Assumption of static domestic cultural, political (material)
and mstitutional structures does not allow analysis of the transitioning country case of Myanmar
where the shift in political structures i1s accompanied by evolving legal and mnstitutional factors.
Although scholars consider states’ compliance to human rights norms as part of liberalization
(Stmmons, 2009), a clearer theoretical proposal advanced by this research explains what types

of norms are better complied with at which stage of liberalization and why.
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Chapter Four: Methodology

4.1 Introduction

One of the hallmarks of ‘implementation research’ is likely to be that
it goes beyond ‘armchair international relations’ and engage in i-depth
tieldwork In order to examine the micro-mechanisms through which

mternational norms adapt at national and local levels.
Alexander Betts and Phil Orchard (Orchard and Betts, 2014: 19-20)

In order to keep pace with norm studies’ empirical deepening and theoretical
advancement, students of mnternational norms have to seek an approach which would allow
them to see the domestic practices of international norms from the eyes of multiple actors
within the state. Analyzing states’ and decision makers’ policy behaviours alone 1s no longer
adequate n taking account of states’ overall behaviours related to mternational norms because
the mfluence of diverse actors (domestic and international) on norm practices has become
mcreasingly apparent. Traditional approaches explicate states’ norm practices from the
perspective of the international system or at the interface of international and domestic factors.
Norm research has advanced from the systemic analyses of the late 1990s in explaining the
emergence and spread of international norms, the regional-level studies of the early 2000s in
revealing causal factors and causal processes of norm socialization, and the internalization and
studies of localization 1s the most recent and emerging trend of studies to explain varying effects

of international norms on states’ domestic norm practices.

As this research aims to contribute to the emerging norm research in taking account of
the micro-processes of international norms’ functions within states, it follows methodological
advice from Alexander Betts and Phil Orchard. These scholars employ the methodologies of
mternational relations and comparative politics in examining the processes of implementing
norms while considering multiple actors who operate within the state. They claim that in-depth
fieldwork 1s ‘one of the hallmarks of implementation research’ in revealing micro-mechanisms
of norm mmplementation at national and local levels. Alexander Betts and Phil Orchard

propose a two-stage approach in deriving generalizable theoretical claims for ‘implementation
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research’. The first stage analyzes the norm of specified 1ssue areas and the second stage makes

comparative analysis across issue areas (or) norms (Orchard and Betts, 2014: 19-21).

The approach suggested by Alexander Betts and Phil Orchard 1s highly relevant to the
current study as this research seeks to explain ‘how mternational norms are implemented 1n a
transitioning state’ or i other words, ‘how norm socialization animates in transitioning states’.
Their approach to norm implementation helps this research to investigate the way mternational

norms are implemented within the state under study.

In taking a qualitative case study approach employing the methods of historical and
field research, this research adopts the ‘structuration theory’” as an analytical lens. In applying
mterpretivist methodology, this study follows Anthony Gidden’s ‘structuration theory’ and
assumes the mutual constitutive nature of actors/agents and structures (political, social, cultural,
historical contexts). According to Anthony Gidden’s ‘structuration theory’, structures not only
serve as medium of social actions but also shape social actions and their outcomes. Assumption
on the ‘duality of structure’ helps this study to analyze both structures and agency in their
emerging and mutually constituting nature. The most recent social theories also assert the

complementary nature of structures and agency (Jary and Jary, 1991).

The approach taken, the method employed and analytical lens adopted by this study
helps this research to address research question in a more comprehensive manner. These
approaches, methods and analytical lens allow seeing the linkages among ‘democratic
structures’, ‘types of norms’ and ‘conceptions and actions’ of multiple actors. In addition, the
case study approach helps acquire data about the state of play of selected norms before and
during the transitioning period. Such data are collected and generated in two processes. First,
mformation on the practice (or lack of which) on respective norms under successive
administrations are gathered by historical research. And second, data about contemporary
practices of two selected cases are observed through case studies. Case studies involve
stakeholder interviews, document studies and personal observations of relevant events to
evaluate the legal/institutional changes (or lack of changes), to identify agents of respective
norms and assess their interaction. Details of procedures taken during the processes of
empirical enquiries and analyses are displayed i the following diagram and elaborated under
subsequent headings: ‘Ethical research’, ‘General approach to the study’, ‘Selection of cases
and recruitment of mterview participants’, ‘Method of data collection and generation’, ‘Method

of data analysis’, “Iransparency and validity’ and ‘Limitations and future research’.
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Figure 2 Research Procedures
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4.2 FEthical research

This study attaches great importance to research ethics, particularly to the protection of
the welfare and rights of participants in the study and to respect their convenience. Therefore,
this research sought clearance from the Human Research Ethics Committee (HREC) of the
Australian National University by submitting research-related information including aims and
objectives of the research, research approach and planned procedures, mterview participants,
and mterview questions, in the Protocol number: 2016/020. One of the important ethical
challenges that this research raised is my status as an official on leave from the Ministry of
Foreign Affairs in Myanmar. In order to avoid any conflict of mterest for myself or my
participants that would interfere with the integrity of the data collected, I took the following
steps. Irst, I have clarified the HREC that my department has no direct mandate over the
areas of activities of interview participants, especially businesses, workers and members of trade
unions and LNGO participants. Second, fieldwork 1s carried out with the approval of the
HREC. Third, throughout the process of field research, the researcher strictly adheres to the
procedures prescribed by the National Statement on Ethical Conduct in Human Research
2007 and its updates mn 2015. In particular, I follow the suggestions of the committee in
disclosing my full official identity in the research information sheet used when seeking interview

opportunities.

Through secondary materials key stakeholders mvolved in FOA and RBC practices in
Myanmar were 1dentified and they were recruited to participate in my interviews. Recruitments
took place on a voluntary basis. I communicated with them through email or via referral
contacts mtroducing my research and the type of mformation required from them. Their
formal consent was received first in the signed forms for their participation. I also acquired
consent for taking records of interviews in digital forms, for usage of data in research and for
disclosure or otherwise of individual identity. I follow the relevant domestic laws for privacy
and security of private individuals, information and data in the country under research. The
research 1s carried out in a most transparent manner and some participants’ feedback on the

researchers” summaries of their inputs are obtained where relevant.
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4.3  General approach to the study

Current research follows the interpretivists’ ontological position that social reality is a
social formation or construct of the mind’s mner feeling (Aliyu et al., 2014: 84) and it is a
collective construction through the processes of mteraction and communication (Stahl, 2007: 5-
6). This ontology is closely linked with constructivist epistemology, which holds that ‘knowledge
1s a compilation of human-made constructions’ (Raskin, 2002: 4). Therefore, this study’s take
on nterpretivist methodology 1s guided by mterpretivist ontology and constructivist
epistemology. Anol Bhattacherjee states ‘interpretive research attempts to interpret social reality
through the subjective viewpoints of the embedded participants within the context where the

reality 1s situated’ (Bhattacherjee, 2012: 105).

As this research needs data which relates to actors as well as the socio-historical context
m which these actors operate, it takes a case study method i conjunction with a broader
mterpretivist methodology. Such an approach allows this research to observe norm practices
within a state both from the perspectives of actors/agents without losing sight of the structures.
This approach also helps disclose different stakeholders’ subjective interpretations of respective
norms and their varied actions in real world contexts. This approach also gives in-depth
understanding of the stakeholder perceptions and actions relating to the implementation of the
respective norms from historical and contemporary perspectives. Therefore, the study can be
considered to have taken place at the conjunction of mterpretive paradigm and qualitative case

study method.

While taking the decision for interpretive research with qualitative case study method,
the researcher has considered the disadvantages of the approach. The specific challenge of
reconciling the diverse perspectives of participants 1s dealt with by taking account of the
diverging views in the empirical chapters. Observed diversities are reflected in the conceptual
mferences. In the analytical process, principles of interpretive research are followed as much as

possible. Anol Bhattacherjee suggests,

Observations must be interpreted through the eyes of the participants
embedded in the social context. Interpretation must occur at two levels. The
first level involves viewing or experiencing the phenomenon from the
subjective perspectives of the social participants. The second level is to

understand the meaning of the participants’ experiences in order to provide a
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‘thick description’ or a rich narrative story of the phenomenon of interest that

can communicate why participants acted the way they did. (Bhattacherjee,

2012: 106)

To avoid bias and errors in drawing inferences, the researcher follows another
important principle of interpretive research, 1.e., ‘hermeneutic circle’, by undertaking the
iterative process of matching of data and context and establishing the conceptual model which

1s consistent with diverse viewpoints of different stakeholders.

Another challenge this research has to deal with 1s to handle rich text qualitative data
and the possibility of bias caused by purposeful or mmadvertent influence of the investigator on
the findings. As ‘qualitative research permits and in some ways encourages multiple midstream
adjustments throughout the study process’ (Yin, 2015: 77), this research treads carefully to
avold such bias. Scholars also pointed out the analytic challenge of qualitative research in
‘finding coherent description and explanation that still includes all of the gaps, inconsistencies
and contradictions inherent in personal and social life” and i ‘impression management’ of how
people want the researcher to see them (Miles et al., 2013: 10-11). And thus, the researcher
made conscious efforts to follow the advice from Matthew B. Miles and colleagues for taking
‘plenty of care and self-awareness’ mn dealing with the complexity involved i qualitative
research, particularly to manage the influence of the researcher’s personal values and attitudes

(Miles etal., 2013: 11).
4.4 Method of empirical enquiry

Case study 1s the maimn method employed for collection and generation of empirical
data. In a broad sense, this research understands ‘case study’, as defined by Alexander L.
George and Andrew Bennett, as ‘an intensive study of a single unit for the purpose of
understanding a larger class (or) similar units’ (Gerring, 2004: 342). Their takes on case study
methods includes both within-case analysis of single cases and comparisons of a small number
of cases, as the use of a combination of within-case analysis and cross-case comparisons within a
single study or research program provides the strongest means of drawing inferences from case
studies (George and Bennett, 2005: 18). Sarah B. Merriam distinguishes case study from other
qualitative methods by indicating that ‘qualitative case studies, while mterpretive, endeavour to

present a holistic in-depth description of the total system or case’ (Merriam, 2002: 38).
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Case study 1s the most appropriate method for this research as case studies of FOA and
RBC norms in Myanmar in historical and transitioning contexts provides opportunities to
expose domestic socio-economic and political contextual mnfluences over time and to reveal the
roles and activities of actors/agents involved in the implementation processes of the respective
norms. Studies of the two norm cases provide contextualized information about thoughts and
actions of multiple stakeholders in the country case under study. In addition, case studies on
FOA and RBC help capture diverse perspectives from multiple actors, as it 1s rightly suggested
by scholars that case studies allow the researcher to capture the ‘multiplicity of perspectives
which are rooted mn a specific context’ (Ritchie et al.,, 2013: 52-76) and help study ‘the
phenomenon of iterest from the perspectives of multiple participants and using multiple levels

of analysis’ (Bhattacherjee, 2012: 93).

This study 1s also not unaware of the inherent weakness of the case study method.
Specifically, possible weakness in the mternal validity of inferences due to lack of experimental
control (Bhattacherjee, 2012: 93). Having in mind the weakness mvolved in case studies, this
research addresses such weakness by two means: first, by data collection and generation from
diverse sources using triangulation as natural control to reduce the risk of inferential bias and
errors and second, by undertaking cross-case analysis of two norm cases 1n the given context.
Another concern with the case study method 1s external validity of inferences from empirical
findings, as cases used to be highly contextualized and difficult to generalize to other contexts.
Such concern 1s reasonable as the country case under this research has its own unique
character, such as a long history of denial of international norms and a managed transition to
democracy. However, the current study, with its focus on a broad political transition, allows a
large degree of generalizability to similar contexts as many countries across the world, at some

stage or another, are in some form of political, economic and social transition.

4.4.1 Sampling context, thematic cases and interview participants

Sampling is another important step in the process of the research after making
decisions about methodology and methods of data collection, generation and analysis. For any
research, sampling of the unit of analysis 1s a key not only to finding correct empirical data
which addresses the research problem, but also for to ensure the generalizability of research
findings. This study mnvolves three stages of sampling: sampling of country case, thematic cases
and sampling of mterview participants. The ‘case’ 1s understood as ‘a phenomenon of some

sort occurring in a bounded context’” (Miles et al.,, 2013: 28). For this research, the
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phenomenon of interest 1s ‘socialization mvolved n the process of norm implementation in a
transitioning state’. This phenomenon mvolves three aspects: ‘external actors’ role’, ‘domestic
contexts of ideational, mnstitutional and material aspects’, the ‘norm’ and the human aspect of
‘implementation’. Therefore, sampling takes place at three levels: ‘country case selection’,
selection of ‘norms’ and selection of ‘interview participants’ who are involved in

implementation of the respective norms.

Alan Bryman states,” “‘When contexts are being sampled, ...[iIJt is common for some
form of generic purposive sampling to be employed’ (Bryman, 2012: 422). According to him,
generic purposive sampling method 1s a type of purposive sampling method but distinctive
from theoretical sampling method in three aspects. Generic purposively sampling does not
necessarily take samples in consideration of theoretical categories. In the generic purposive
sampling method, sampling can be in sequential or fixed manner, and criteria for selection of a
sample may be formed a priori or be contingent or a mixture of both, in contrast to theoretical
sampling which necessarily 1s sequential contingent on their theoretical categories. For the
purpose of the current research, context sampling and sampling of norms cases are done by

generic purposive sampling in line with the theoretical orientation of the research.

At the level of context sampling, two criteria for sampling are a ‘country case where the
role of external factors can be observed’ and a ‘country context where norm implementations
are n variegated processes’. The country case of Myanmar is selected as it falls within the two
criteria set in relevance to addressing the research question. The second criterion allows the
research to see the relations between the selected contexts of political transition with varied
processes of norm practices. The country case can be considered as a hard case for norm
mmplementation owing to its historical record of norm evasion, and the first phase of
democratic transition was also seen by many as managed transition. This selection of a hard
case for the research helps enhance the generalizability of the research findings to many similar

cases with norm 1implementation issues.

At a narrower level for the sampling of two norm cases, the study employs three main
criteria. First, at least one case 1s to allow temporal analysis, 1.e. the implementation processes
before and during the transition period show differences. Second, the two cases are to show
diverse processes of implementation. Third, each case must be an effective subject for seeing
different outcomes. Two cases of international norms, Freedom of Association (FOA) and

Responsible Business Conduct (RBC) are selected considering their representativeness to the
p g
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norms taking different tracks in Myanmar despite their comparability in terms of similar policy
attention from government and business actors being the main targets in both norms. This
allows the researcher to examine the similarities and differences of the two cases and their
relations to implementation processes in the context of transition, the main area of research
mterest. Both cases are effective cases in explicating the links of transition, norm types and
immplementation track records. Such selection allows the research to understand multiple
factors mcluding states’ role in fluencing domestic norm practices, a major issue of nterest
which the research seeks to examine. Selection of FOA and RBC, the two norms possessing
different characteristics—the former being obligatory whereas the latter 1s voluntary—allow the
research to make a comparative analysis and understand the implementation impact of
different types of norms and the channels of such impacts. This case sampling approach also

allows the transferability of findings to similar contexts.

The third level of sampling 1s done for interview participants. The purposive sampling
method applies to sampling at the initial stage of field work and the snowball sampling method
applies 1n the later stage of the field work. This research defines four main criteria for interview
participants sampling which includes voluntary participation, ability to provide mformation
relevant to the subject matter of the study, being knowledgeable about political transition or
FOA or RBC practices in the country, and their intellectual or personal mvolvement in the
activities related to democratic transition, FOA and RBC practices. The study identifies four
specific groups of individuals and organizations from whom to acquire the information relevant
to research questions. Four groups of individuals are specified: state (government), businesses,
and societal (LNGOs, Trade Unions, CSOs), international actors. They are considered as key
stakeholders who are ivolved in democratic transition and implementation of the respective

norms in Myanmar.

To 1dentify participants for each group, secondary resources relating to the labour
1ssues and private sector governance issues as well as networking opportunities at stakeholders
meetings serves as a ‘sample frame’ 1e. ‘the information source from which the sample is
selected’ (Ritchie et al., 2013: 10). The sample frame 1s expanded at the later stage of field work
as interview participants’ referrals are included in the existing lists of participants. In specifying
the groups of interview participants and in identifying the individuals from each group, the
researcher follows two suggestions by Jane Ritchie and colleagues to include ‘all the key

constituencies of relevance to the subject matter’ and to ensure ‘diversity’ to optimise the
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chances of i1dentifying the full range of factors associated with a phenomenon of interest

(Ritchie et al., 2013: 79).

4.4.2 Sample size

Though the size of the two case samples selected for this study can be considered small,
emphasizing the two cases allows the study to reveal deeper 1ssues behind each norm practice.
Although the sample cases are used to test the theory proposed by the research, a broader
exploratory examination of cases such as gender equality norm and other international norms
i transitioning context helped with the initial development of the conceptual model. Besides,
the small sample size does not compromise the ability for comparative analysis as both norm
cases possess diverse attributes and are typical in their own way. Most importantly, the study’s
choice of the two cases 1s adequate to address the research question, which 1s to find out the
reasons for varying practices, rather than to make the statement of prevalence or incidence of

norm practices among a large array of norms in transitioning states.

With regard to the participant samples, a total of sixty-two participants were interviewed
during the field work. Ritchie and colleagues state, ‘As a very general rule of thumb, qualitative
samples for a single study involving imdividual mterviews only often lies under 50. If they
become much larger than 50 they start to become difficult to manage in terms of quality of data

collection and analysis that can be achieved’ (Ritchie et al., 2013: 84).
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Table 2 Participant Sample Matrix

Interview Participants
Trade CSOs/ | Academics | Govt. Govt. | Business | International
Unions Actors
NGOs | and elites Decision | Work
and from Makers -ing (States, IOs,
political Level INGOs, Business
Union ] o
parties Associations)
Leaders
Yangon 9 7 7 4 5 7 14
Nay Pwi
5 8 3 1
Taw
Total 9 7 12 12 8 7 15

Source: Researcher’s own formulation

4.4.3 Data collection and generation

The current research mvolves activities of collecting naturally occurring data and
generating data. Jane Ritchie and Jane Lewis distinguish between the naturally occurring data
and generated data. Naturally occurring data rely on ‘the researcher's interpretation of what 1s
observed or read’ whereas ‘the participant's own interpretation 1s seen as critically important’ in

the generated data which may be further interpreted by the researcher (Ritchie et al., 2013: 34-

35).
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Historical data are collected through secondary resources and Myanmar-related
literature. Contemporary data are generated through m-depth interviews with selected
participants and the researcher’s personal observation at the stakeholder meetings, labour
demonstrations and visits to trade union members and leaders, as well as union skill trading
sesstons and ‘Success Skill Training” by multi-donor assistance programmes for development of

soft and technical skills of workers in industrial zones.

Secondary data are collected for two purposes. First, secondary data are sourced to
obtain historical information about the practice (or lack of practice) of FOA and RBC norms
under successive administrations in Myanmar, thus allowing the research to make a temporal
analysis of each norm case. Second, secondary sources help the researcher to identify the

reliable sources for primary data collection and to supplement the primary data.

To obtain historical information, the researcher sourced from Myanmar language
materials as well as English language materials. The researcher gathered relevant data from
Myanmar-related books in the Menzies Library in the Australia National University and books
and the historical documents on Myanmar from the National Library of Australia. Another
mmportant source of historical data was derived from ‘online Burma Library’ which archived

historical data chronologically and by subject.

Contemporary data on practices of FOA and RBC are sourced from policy documents,
reports and legal texts of the government, United Nations, international labour organizations,
United Nations Global Compact’s archived Communication of Progress (COPs) of Myanmar
participants and historical records, academic works and newspaper articles on businesses and
labour organizations in Myanmar. Some of the documents are obtained from mterview

participants and many from online websites of relevant departments mcluding government

departments, ILO, UN Global Compact and NGOs.

Participant interviews serve as the main tool for generating data on the conception and
actions of 1dentified stakeholders in practicing FOA and RBC norms. In-depth interviews help
the study in obtaining the ‘understanding motivations and decisions, or exploring impacts and
outcomes, generally requires the detailled personal focus’ (Ritchie et al., 2013: 58-9). The
mterviews took place in Yangon and Nay Py1 Taw between April 2016 and March 2017 and
during April 2018. Most of the interviews with participants from businesses and workers groups
as well as LNGOs and international actors took place in Yangon. Interviews with elites and

government officials took place in Nay Pyi Taw. All interviews with political and business elites,
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government officials and LNGOs were conducted in the Myanmar language and all interviews
with officers and representatives from 10s, INGOs and development partners were conducted
i English. The sample matrix in Table 1 presents the overview of the research participants and

the full list of participants appears in Annex III.

Most of the mterviews were conducted m a semi-structured format and each lasted
between 45 to 90 minutes. The mnterview questions were formulated mainly to capture the
conceptions and activities of specified interview participants. As the interview participants were
a diverse group, different sets of questions are communicated in advance to different
participants along with information about the researcher, the purpose of the research, the
estimated amount of time required for the interview and the usage of information with the
consent of the interviewees with or without their attribution. As the researcher is fully aware of
the mmportance of ‘trust’ for smooth access to identified participants and for getting rehable
mformation for the study, she made the field work process as transparent as possible in the

mformation sheets. The sample question 1s attached as Annex IV.

Although the interview questions served to mform the participants of the nature of the
mformation sought from them in advance, most interviews actually took place i a more open
and facilitative manner. During the interviews, participants were facilitated to share their views
on the status of implementation of FOA and RBC, and their experiences in the practice of the
norms. They were encouraged to mention the issues they think are important for the practice
of the respective norms in the country, and to express their views on the activities of others with
respect to the two norms. Some of the interviewees provided information about their activities
mn the forms of annual reports, handouts and other materials. As in most qualitative interviews,
the researcher investigated the subjective mterpretations of participants on the FOA and RBC
practices to get better understanding of how and why norm practices vary by following the

principles of letting the field and the cases telling the story (Yin, 2011: 124).

Throughout the process, the researcher made sure that the questions and prompts did
not guide interviewees to a certain direction m line with the interviewer’s opinions. The
researcher’s prior familiarization with the secondary resources, newspaper reports, LNGO and
INGO reports about general 1ssues of human rights, labour rights and environmental issues in

the country helped her to assess the relability of information generated during the interviews.
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Most of the interviews were electronically recorded with the consent of the interviewees.
After each mterview, the essence of the mmformation generated during each interview was
recorded as ad interim records before full transcription took place. This approach allowed the
researcher to be aware of the emerging concepts and 1deas. Information about diverse
participants’ thoughts on the respective norms served as proxies for estimating the evolving
1deational structure on FOA and RBC norms i Myanmar. Interviewees’ diverse perspectives
on government authorities’ role, existing laws, mechanisms and their actions for law reforms
and for mimprovement of the way relevant mechanism functions helped the researcher to

estimate the legal/institutional and material structures relating to the FOA and RBC norms.

Some data about the contemporary practices of FOA and RBC are generated through
personal observation. Nicholas Mays and Catherine Pope note an important advantage of
observation as ‘it [observation]| can help to overcome the discrepancy between what people say
and what they actually do. It circumvents the biases inherent i the accounts people give of
their actions caused by factors such as the wish to present themselves mn a good light,
differences in recall, selectivity, and the mfluences of the roles they occupy’ (Mays and Pope,
1995: 183). Therefore, during the period of field work, the researcher took the opportunities to
attend several events of research relevance as a neutral and passive external observer. The list
of events 1s attached in Annex V. Such opportunities help the researcher to get firsthand
account of diverse actors’ stands on issues relating to FOA and RBC norms and obtained

networking opportunity with the stakeholders, expanding the list of interview participants.

4.4.4 Data analysis

For this study, theories of ‘structuration’ (Giddens, 1979) and ‘norm implementation’
(Orchard and Betts, 2014) serve as the analytic lens 1n engaging with the generated and
collected data. As this research seeks to explain variegated norm practices in a transitioning
state, the premise of Anthony Giddens’ theory of structuration which suggests mutual
enforceability of the structures and agency (Whittington, 2010) allows the study to examine
domestic structure and actors without bracketing either of them. In addition, Alexander Betts
and Phil Orchards’ distinction of domestic structures into 1deational, institutional and material
structures provides a better focus in examining the data and 1dentifying themes from structural
and agential perspectives. The analysis process takes place In two steps: temporal analysis
within case by comparing and contrasting the practices of each norm across the time periods

and cross-case analysis comparing and contrasting the practices of two norms.
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For temporal analysis of individual cases of FOA and RBC practices in Myanmar,
historical data are consulted by identifying structural or agential enabler and constraints for
each norm. Contemporary practices of the respective norms are also examined from the field
data. Field data analysis commenced upon completion of the first mterview during the
fieldworks. Before full records of the interviews were transcribed, key points from individual
mterview were recorded in the table format. The table includes, among other information, the
main contents of each interview in the ‘contents’ column, and the ‘analysis’ column records the
researcher’s brief assessment on information generated during the interview. The researcher
assesses the dominant issues emphasized by the interview participants, his/her take on the
respective norms, and norm-related activities of participants as individuals or as part of an
organization. Information recorded in the ‘analysis’ columns was helpful for mapping the
emerging themes and verifying them in succeeding mterviews. According to Castleberry Ashley
and colleagues, the importance of the theme or an essence of the phenomenon of research
mterest 1s ‘not dependent upon how often it appears or how much data is contained within the
theme. Rather, the importance 1s related to whether it captures something important in relation

to the overall research questions’( Castleberry and Nolen, 2018: 812).

Along with identifying the dominant themes and drawing meaning on the convergence
and divergence of participants’ views and actions indicated by the field data and historical data,
this study presents empirical description taking account of the historical and contemporary
practices of each norms. Empirical chapters of individual norm cases are organized in a way
that the emerging themes, structural and agential similarities and differences of norm practices

over time are discernible by the readers.

Parallel to the process of data analysis and empirical description, the emerging themes
for individual cases are mapped into individual network displays which are adjusted and revised
throughout the data analysis process and empirical description. The network displays not only
serve as tools i analyzing the data but also help demonstrates the outcomes of such analysis by
linking 1dentified themes as disclosed by the data and being informed by the theories of

‘structuration’ and ‘norm implementation’.

The network displays of individual cases serve as a foundation for the second step of
analysis. The cross-case analysis occurs when the researcher examines similarity and differences
of the processes of implementation of each norm in the country. Comparative studies of two

cases help validate three aspects of the research: first, the facilitative or restrictive roles of the

81



legal/institutional structures on norm agents; second, the roles of norm contents on actors’
responses to respective norms; and third, mimpact of actors’ dynamics on mmplementation
processes. Comparison of structural factors, including historical factors and agential factors
across the two cases allows the study to get deeper understanding on the processes. The
‘Analysis Chapter’ of this research considers two norm cases individually as well as cross-case
comparison. The ‘Analysis Chapter’ discusses the network displays explaining dominant factors

responsible for different processes of the two norms

4.4.5 Transparency and verification method

This study pays attention to some specific concerns usually raised on qualitative
mterpretive research. Transparency of research procedures and validity of inferences and
conceptual claims are two major questions raised for qualitative case studies. Both aspects are
relevant and important for the purpose of this research. The preceding sections’ detailed
descriptions of data collecion and analysis processes aims to ensure the transparency of

research procedures.

‘Validity’ 1s another important aspect which this study wishes to ascertain. Although
there 1s no one defnition to date on the concept of ‘validity’ in qualitative research
(Onwuegbuzie and Leech, 2007: 233), this study follows Joseph A. Maxwell’s takes on the
‘issues of validity” while referring to ‘the correctness or credibility of a description, conclusion,
explanation, interpretation, or other sort of account’ (as cited inas cited Y, 2010: 79).
According to Joseph A. Maxwell, validity pertains to the kind of understanding embodied in
the accounts and he categorizes ‘validity’ into ‘descriptive validity’, ‘interpretive vahdity’,
‘theoretical validity’, generalizability and evaluative validity (Huberman and Miles, 2002: 43).
This research considers these categories in strengthening the validity of empirical accounts and

conceptual propositions of this study.

Joseph A. Maxwell considers factual accuracy as a primary aspect of validity and refers
to 1t as ‘descriptive validity’, as description 1s fundamental to qualitative research (Huberman
and Miles, 2002: 45). Thick descriptions in the empirical chapters of the current study, with
verbatim quotations where relevant, are intended to provide the empirical accounts with greater
accuracy. Such description 1s made possible by the eleven months of field work which allowed
the researcher to obtain in-depth understanding on the way multiple actors engage mn

mmplementation of FOA and RBC norms. Detailed description of empirical accounts also
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serves another important aspect of validity, 1.e. generalizability. Although the concept of
generalization 1s less employed in qualitative research, scholars recognize the possibility of
‘transferability’ of hypotheses from situation to situation depending on the degree of temporal
and contextual similarity (as cited in Huberman and Miles, 2002: 178). Janet Ward Schofield
states that clear and detailed description descriptions about the entity of study and its setting are
crucial for transferability of hypothesis in qualitative researches (Huberman and Miles, 2002:

178-179, 198-199).

In addition to factual accuracy of empirics, ‘interpretive validity’ 1s relevant to this
research as the main purpose of this study 1s to comprehend the norm practices in Myanmar
through the eyes of the participants and to capture the meaning participants place on the
iformation they provide. ‘Interpretive validity’ 1s understood as ‘a matter of inference from the
words and actions of participants in the situation studied” (Huberman and Miles, 2002: 49).
This researcher has an advantage in capturing meanings with greater accuracy, being a native
speaker i the site of the research with most of the participants being native participants. This
study’s interpretive inferences are described in such a way that the readers can vahdate

mdependently.

To strengthen ‘interpretive vahdity’, the technique of ‘triangulation’ 1s employed to
verify the mformation and to draw on converging mformation. Among four types of
triangulation suggested by Robert K. Yin to strengthen the validity of case studies—‘data source
triangulation’,  ‘analyst triangulation’, ‘theory/perspective  triangulation’ and ‘method
triangulation” (Yin, 2013: 323-324)—data source triangulation and perspective triangulation
apply to this research’s data collection and analysis processes. Figures 2 and 3 display a diagram
on data source and perspective triangulations. Information for this research 1s sourced in
multiple ways: personal observation, interviews and relevant secondary documents. During the
process of data analysis, the study searches the converging findings from three different kinds of
sources; field data, observed data and documents. In addition, interviews data, generated from
diverse groups of stakeholders in the implementation of FOA and RBC norms in the country,
make possible for perspective triangulation m drawing inferences which are reflective of the
diverse perspectives. Research participants from responsible government officials, business
owners, civil society organizations and international actors allows the study to understand the
variegated norm 1mplementation processes of two international norms from diverse

perspectives.



Figure 3 Data Sources Triangulation
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Potential mterpretation biases and researchers’ observation biases are carefully
addressed by employing ‘participant validation’ or ‘respondent feedback’, a technique usually
recommended by several scholars (Creswell and Miller, 2000: 124, Whittemore et al., 2001:
533, Onwuegbuzie and Leech, 2007: 239, Y, 2010: 79). Before finalizing the report, the
researcher sought feedback on the information provided by the participants, and the
researcher’s interpretation and conclusion is based on the mformation they provided during the

mterviews, document reviews and observations.

This research agrees with S. B. Greene’s reminder that ‘interpretive imnquiry 1s not the
sole creation of the investigator, as 1s the case with the artist and created art; rather, research
mvolves the “joint creation of mquirer and inquired about in a given context at a given time”’
(as cited mm Whittemore et al., 2001: 526). Therefore, valid voices of participants are carefully
taken into account. During iterated reading of interview transcripts, the researcher interpreted
the mformation seeing through the lens of the participants and tried to understand what
political transition, legal reforms and new mechanisms mean to the participants and how these
things shape their views on the respective norms, and how do transitioning generated structural
changes facilitate or restrict participants’ capacity to act on the respective norm. Such an
approach of seeing through the eyes of participants without compromising the neutrality of the
researcher’s position aims to mitigate the case studies’ incipient weaknesses of potential bias
and subjective interpretation by researchers influencing research outcomes (Denzin and

Lincoln, 2011: 308-311).

4.4.6 Limitations of research method

In addressing the question of how norm socialization is animated in the process from
norm-favoured policies to societal practices, different approaches may produce differing
knowledge depending on the focus of analysis. Although this study’s method of a single country
case study reveals in-depth knowledge of mechanisms influencing the practices of the respective
norms, the study was not able to deal with some 1ssues which can be more effectively addressed
by cross-state comparative studies. For instance, the different nature of transitioning processes
and their relation to the norm 1implementation process can be better be addressed by cross-

state comparative analysis.

There also are some lmitations on the data on RBC norms in addressing the historical

perspectives of RBC. Until recently, published information on businesses in Myanmar was very
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limited both in terms of Myanmar language and English language materials. Therefore, the

empirical descriptions of the historical perspectives on RBC are lmited.

Another limitation relates to ‘theoretical validity’. According to Joseph A. Maxwell,
‘theoretical validity’ 1s validity of the concepts applied to the research phenomena and
postulated relationship among the concepts and ‘theoretical validity’ depends on ‘whether there
1s consensus within the community concerned with the research about the terms used to
characterize the phenomenon’ (Huberman and Miles, 2002: 51-52). Although consensus on
the terms this research employs in analysis such as ‘on-track’ or ‘off-track’ of the RBC and
FOA norms and ‘agential dynamics’ are less likely in the community concerned with the
research due to the diverging perspectives held by different stakeholders, the terms are less
likely to generate objections in the community as they reflect the factual reality on the ground

without disadvantaging any group of stakeholders.
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Chapter Five: Practices of Freedom of Association in Myanmar

5.1 Introduction

“The anarchy currently characterizing imdustrial action was not in
accordance with national law and not conducive to positive labour relations.
lllegal industrial action was detrimental to current and potential foreign
mvestment and could negatively affect job creation.......for a young democracy
ltke Myanmar, the journey was long, and it would undoubtedly take time to
get where all stakeholders wanted to be. The social partners needed to work

together constructively.’

Extract from the statement of Daw Khine Khine Nwe, Joint Secretary
General of UMFCCI at ILO Comnuttee on Application of Standard, June
2018

This chapter discusses the challenges in implementing the Freedom of Association and
Protection of the Right to Organise Convention, 1948 (No. 87) of the International Labour
Organization (herein after FOA) in Myanmar. It analyses why the FOA norm never had a
chance to become a practice in the country throughout the country’s history and why it remains
challenging even in the period when the political, legal and institutional environment has
become more favourable. Legacy effects on contemporary conceptions of FOA and actions of
key stakeholders during the country’s first phase of democratic transition (2011-2016) are
considered. Despite the elite-driven nature of the transiion to democracy, legal and
mstitutional structure favourable to FOA practice has been emerging, which is manifested i
the increased numbers of labour organizations and greater freedom for workers to undertake
mdustrial actions following 2011. However, these developments conceal the underlying
challenges of FOA mmplementation and question the role of norm socialization mvolved in
FOA practice. Violence mvolved in labour strikes, growing inter-union tensions, continuing
practices of anti-union discrimination and union busting become the main challenges for FOA
mmplementation. The country’s experiences i mmplementing FOA are contrary to the

expectation of ILO Convention 87 which states ‘[T]he principle of freedom of association to be
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a means of improving conditions of labour and of establishing peace’.” These challenges reveal
the limits of state (government) and international actors in norm implementation and they
signify the important roles of key stakeholders, businesses and workers who are the actual

executors of the FOA norm in a transitioning democracy.

The FOA case in Myanmar exemplifies an international norm which finds decades of
commitment-compliance gaps under the military-led administration of the Burma Socialist
Programme Party (BSPP, 1962-1988), under the State Law and Order Restoration Council
(SLORC, 1988-1997) and under the State Peace and Development Council (SPDC, 1997-
2010). Such commitment-compliance gaps existed largely owing to the state’s forbidding role
and the implementation of the norm remains challenging despite the government switching its
role to an enabling agent of FOA since 2011. The analysis of the FOA case in Myanmar serves
the current research m 1dentifying the role of socialization at a domestic site. Study of the FOA
case also help venfy and refine some counterintuitive findings in the literature about the greater
mmpact of mternational human rights treaties in states in transition to and from democracy
(Simmons, 2009: 360).” The FOA case also allows the current research’s to analyse the

compliance impact of the norm’s contents in response to the calls made by Alexander Betts

and Phil Orchard (Orchard and Betts, 2014: 276-277).

The chapter 1s organized mn three sections. The first section situates the 1ssue of FOA
mmplementation in the historical context of organized labour practice under successive
Myanmar administrations prior to democratic transition in 2011. Secondary sources are
analyzed and the section presents the structural and agency aspects which are responsible for
FOA practice (or lack of practice). Implications of historical factors on contemporary
challenges in the implementation of FOA are considered. The second section presents primary
data on the conceptions and activities of three groups of stakeholders” following and in
response to a new power configuration and transition-generated legal/institutional structures.

Observed activities are analysed through the lens of socialization.

* Paragraph four of the preamble to the ILO Convention No.87.
“ Bath A. Simmons’s studies on domestic impacts of international human rights treaties, such as the ICCPR, CAT, and
CEDAW, find that positive effects of ratified treaties are found to be larger i transitioning countries which ‘includes

countries that have transitioned to democracy, away from democracy, and have fluctuated somewhere in the middle’.

* Government and employers (primary duty bearers), workers, workers right advocates and workers’ organizations (right
holders) and international actors (moral duty bearers)
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Final discussions draw inferences from the empirical data and advance three main
arguments. First, domestic implementation of mternational norms can better be explamned by
taking account of the conceptions and actions of multiple actors within a state. Although
transitional contexts offer improved legal and institutional provision by the state, there are limits
to the state (government) as enabling agent of FOA due to its capacity constraints. Second, off-
tracking in implementation of FOA 1s primarily explained by diverging conceptions about FOA
by key stakeholders due to the influence of historical factors, owing to the defects in evolving
legal and institutional structures and insufficient mtervention by domestic and international
norm advocacy. These 1deational, mstitutional developments (or underdevelopment) are found
to be influenced by socialization mechanisms employed by international and domestic
socializing agents. Third, diverged conceptions of FOA along with tensions among and within
key stakeholders (workers and employers), and inadequate agency of domestic and
mternational actors in promoting FOA represent a weak agential dynamic. A weak dynamic of
agents of the FOA norm could not effectively address the deficient ideational structure and
detfective legal and institutional structure and thus undermined the practice of FOA during the

first phase of transition towards democracy.

5.2  Historical contexts of the trade umon practice in Myanmar

2.2.1 Workers’ rights in pre-colonial Myanmar

The notion of appropriate behaviour towards workers and some nascent form of
institutional structure to treat workers in humane ways was present in the country since the 16"
century Burmese Kingdom. Prior to the country’s colonial history in 1826, a redistributive
economy and traditional economic life in the country revolved around agriculture. Centrally
organized taxation and tributes was the main form of transaction for agricultural and handicraft
products. Although Rangoon and Bassein served as the principal ports, little official foreign
trade took place as rice, gold, rubies, and other commodities were officially prohibited from
export, and few manufactured goods were allowed to enter (Saueressig-Schreuder, 1986).
Successive kings exercised exclusive economic power over the kingdom’s 3.6 million people

and despite a limited presence of factories at the time of the last Myanmar king (Lwin, 1968:
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20),” industrial relations in a modern sense was non-existent in those days. Despite their
exclusive power, the kings were checked by royal ethics which required them to consider the
rights and welfare of the workers. Calls for fair treatment of workers and their welfare were
reflected in the royal orders of successive Burmese kings. Privileges, protection and facilities for
the workers serving to extract amber, gems, gold, gums and iron was mentioned in the royal
orders proclaimed since 1598." Kings’ exclusive power to call on labour was restricted by royal
orders which explicitly command standard wages for workers and strictly call against

suppression and unpaid labour.”

Those royal orders indicate the presence of 1deas about fair treatment and welfare for
labourers as appropriate ways to deal with workers. The royal orders also served as laws and
institutionalized mechanisms for putting these ideas into practice have existed since the 16"
century. Although it 1s difficult to venfy whether such institutional arrangements were really put
mto practice in those days through available historical records, royal orders are solid evidence
that the notion of appropriate treatment of workers had already started taking shape in
Myanmar centuries before the mtroduction of contemporary norms for the rights of the
workers by the International Labour Organization. By adopting the first few labour conventions
m October 1919, Myanmar recognized the existence of an mstitutional structure for labour
rights and the 1mportance of the agency of ruling elites in nstitutionalising labour norms.
Therefore, the embryonic form of an ideational and institutional structure for labour rights can
be traced back to the 16" century Burmese Kingdom. This research was not able to identify the

external socialization involved in such development in those days.

" According to the recorded data of foreign trade in 1878-79, 45.5 percent of foreign trade with Europe, 36.39 percent with
India and 18.11 percent with other countries.

" Royal Order proclaimed at the Hluttaw by the Chief of Heralds on 24 September 1598. Order 1 (1) Declare as Royal
Monopolies the works of extracting, amber, gems, gold, gums and iron. (2) Workers employed in producing the above five
material should not be asked to contribute labour to do any other public work because they are already in the Service of the
King. (3)These workers should not be harassed by money lenders in order to recover their loans to them should they happen
to incur some debts. (4) Their Chiefs should be given all accommodations should they visit the Capital to pay their Annual
Tributes to the King. TUN, T. 1986. The Royal orders of Burma, AD 1598-1885, Center for Southeast Asian Studies,
Kyoto University.

* Ibid. Royal Order passed on 1 January 1760 by King Alaungmintaya to give priority to constructions of the moat though
workers shall never be pressed to work too hard. Royal Order passed on 16 November 1782 and proclaimed by Liaison
Ofhicer-Chief of Black Beret Guards prescribe standard rates and wages for making each portion of the wall or moat. Royal
Order passed on 29 November 1810 and proclaimed by Baya Kyaw Htin, Liaison Officer - cum - Chief of Caduceus Bearers
constructing fifty-seven rest houses in Rho Daung quarry; Athon Sayay- Clerks of Public Works, shall distribute this money
among the workers employed 1n the rest house constructions.
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5.2.2  Organized labour practices in colonial Myanmar [1885-1948]

The practice of organized labour in the country emerged under British colonial rule
which lasted from 1824 to 1948 with a few years’ disruption under Japanese control from 1942
to 1945. The socio-economic life of the country had significantly changed under British rule.
Labourers and workers emerged as a distinct new social class with the introduction of colonial
administration, commercialization of traditional agriculture, oil extraction and expansion of rice
exports in the late 19" century (Hall, 1950: 156)." Rapid European settlement and inflow of
migrant Indian labourers also changed the social fabric of the country from 1852." However,
colonial businesses did not necessarily lead to industrialization. Apart from very few industrial
companies such as Burma Oil Co., Ltd. (B.O.C.), many other industries were mainly on a
small scale and employed few labourers (Lwin, 1968: 180).” Commercialization of the
country’s economy did not bring due benefits to its people. Instead, labourers and farmers
faced greater socio-economic difficulties as many farmers were dislocated from their land and

faced growing indebtedness (Stanton, 2014: 4, Lynn and Lynn, 1961: 19:).

Although the socio-economic wellbeing of the governed got less attention from colonial
powers, their approaches to solving the 1ssues of workers shifted to a legalistic one. Several laws
were mntroduced to deal with labour 1ssues such as the 1850 Apprentices Act, 1911 Factory
Acts, 1923 Child Labour Acts, 1926 Trade Union Acts and 1929 Trade dispute Act. A
significant characteristic of the legal / institutional structure of those days was the co-existence of
the above-mentioned right-enabling laws with right-constraining laws such as the 1860 Master
and Servants Act, Workmen’s Breach of Contract Act, and 1932 Emergency Powers Act.
Thomas H. Stanton discussed the negative impacts of the British legal system in colonial

Myanmar, stating,

Thus, the law permitted rapid economic expansion of the commercial

community in Burma and helped to project economic forces in the country

" D.G.E. Hall recorded the increase of total acreage of paddy land from 2 million acres to 13 million acres and rice export
from below 400,000 tons to 3.5 million tons. Thomas H. STANTON cited, from Furnivall (1957), a similar account of

expansion of rice cultivation from 7 million acres in 1900 to about 13 million acres in 1940.

* D.G.E. Hall stated the Indian’s arrival rate of 250,000 a year reaching the figure of 480,000 in 1927 and swamping the labour
market, monopolizing the profession of the law, medicine, accountancy and engineering and with big businesses preferring
Indian clerks to Burmese.

150 factories registered in 1900, 300 factories in 1910, 617 factories in 1920, 980 factories registered in 1930.
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and—although the Great Depression cannot be blamed on the colonial legal
system—their disruptive consequences when the monetized economy
collapsed. The law no longer reflected the culture of Burmese society or met
its needs. The colonial legal system in Burma was an imposed hybnid that led
to mstability unknown to either the British or Burmese legal systems in their

traditional forms (Stanton, 2014: 5).

At the time of dire socio-economic situations during the colonial era and in the
presence of right-enabling laws, the struggles of labourers and farmers were able to take the
form of organized labour activities. Those struggles gained strength along with anti-colonial
movements (Lwin, 1968: 89-90). The first Labour Union led by Burmese was organized by
GCBA leader U Myo Nyunt among the ol fields workers in Yenangyaung in 1921 and reached
its height m the late 1930s when oilfield workers carried out strikes at almost all oilfields:
Chauk, Yenangyuang, Lanywa, Yenangyat and Singu on January 8" 1938 (Lynn and Lynn,
1961: 19-23). In 1932, a central organ ‘All-Burma Federation of “We Burma” Trade Union’
was established by a national-level labour conference organized by ‘We Burma Association’.
The oilfield workers’ strikes in 1938 gave impetus to nationalists’ aspiration among all strata of
people in the country and led to a nation-wide anti-colonial movement in 1939 which is known
as the ‘1300 Revolution’.” Five thousand workers across the country who gathered for the
‘1300 Revolution’ organized the very first labour conference on 9 January 1939. The
conference adopted a resolution calling for the establishment of a national level confederation
of trade unions named ‘All Burma Trade Union Congress’ (ABTUC), for building a socialist
state, for nationalization of businesses, for securing democratic rights by peaceful means or

resorting organized labour.

In late 1941, the Brtish harshly suppressed organized activities by invoking Articles
107, 108 and 124 (A) of the criminal codes as well as Articles 26 and 38 of the Defence Act of
Burma issued on discretion of the Governor General in 1940. Unionization and movement in
colonial Myanmar was constrained mainly by the government’s attitude towards the union
activities and the political interests-driven nature of those activities. The government saw union
activities as elements causing instability despite the right to association being accorded to

labourers by the Act of 1926. The country’s scattered industries and predominance of

“The revolution is named after the Burmese calendar year 1300.
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agricultural economic structure, lack of organizational skills and unity and lack of long-term

vision among labourers also limited the advancement of unionism in colonial Myanmar (Lynn

and Lynn, 1961: 27,74).

Unionism revived after the Second World War due to the colonial rulers’ policy to
restore the war-torn economy (ILO, 1962: 12)." The number of trade unions were increased
from 55 to 77 unions (Lynn and Lynn, 1961: 28). The political impacts of the union
movements in colonial Myanmar become more apparent when a strike of 30,000 public service
personnel took place in September 1946, disrupting the functions of the colonial bureaucratic
machinery. The strike was supported by 25,000 All Burma Trade Union Congress (ABTUC)
and Trade Union Congress Burma (TUCB). On 26" January 1947, a general labour strike took
place with the participation of over 50,000 workers in Yangon demanding twenty four requests
mcluding wage, welfare, housing, freedom of association, and employer-workers’ joint dispute
settlement arrangements. The general strike led to strikes on a smaller scale in other small
cities across the country. In response to these strikes, the British had to recognize the Ant-
Fascist Peoples’ Freedom League (AFPFL) as a legiimate political force comprising different
political parties, including Burma Communist Party, and had to accept its leader General Aung

San into a position in the Governor’s executive council on 27" September 1946.

The Sorrento Villa Conference held in Yangon under the leadership of General Aung
San laid down a programme of social and economic development for Independent Myanmar
m 1947 (Maung, 1964: 1182) (ILO, 1984). A Labour Legislaion Committee was formed in
July 1947 to examine existing labour laws for peaceful industrial relations and to advise on
creation of a labour dispute settlement mechanism (Lynn and Lynn, 1961: 75). Disputes were
settled by tripartite conference and many settlements were in favour to the workers. However,
cracks started to appear among the trade union federations as they were led by politicians with
rival 1deologies and revolutionary and evolutionary approaches towards state building. The
Burma Communist Party (BCP) reorganized as the ‘All Burma Trade Union Congress’
(ABTUC) and the Burma Socialist Party (BSP) also formed a rival Trade Union Congress
(Burma) (TUCB). Internal conflict of AFPFL led to the dismissal of BCP on 3" November
1946. Although ABTUC, which was affihated with international trade unions, had functioned

" Before the war there were 1,027 factories employing 83,383 workers; by the end of 1946 only 855 factories were in operation,
employing 31,521 workers.
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on the ground from 1945 to 1948, it went underground on 28 March 1948 along with BCP
(Lwin, 1968: 220).

These historical records of organized labour practice in Myanmar indicate that the
evolution, strength and weaknesses of union practices during the colonial era were less
mfluenced by external socializing agents in those days. Historical cases suggest that the practice
of FOA was employed as a tool for contention among political forces. Labour unionism,
evolved during colonial Myanmar, was not able to create full appreciation of the practice
among Burmese workers as most union activities were driven by political interests rather than
the pure interests of the workers to address their i1ssues at their workplaces. The conceptions
and activities of the organized labour was largely shaped by mdividuals with political
orientation, and thus their activities did not nurture a sense for organized labour as a means for
compromise, negotiation and a vehicle for better industrial relations. The colonial
government’s policies and businesses’ handling of labour disputes and managing strikes seldom
aimed for or produced negotiated solutions. Burmese labourers in colomal days practiced the
organized labour with a imited notion of the present-day international norms for workers’ right
to freedom of association. Therefore, evolvement of an 1deational structure about ‘freedom of

association’ was very limited and the role of socialization was non-existent.

In addition, colonial governments and their introduction of legal/institutional
arrangements to the country, by extending the 1926 Trade Union Act of India, did not
contribute much to enable the practice of ‘freedom of association’. Workers rarely had
opportunity to invoke the law as they lacked confidence in the British legal system. The Trade
Union Act of 1926 also had significant defects such as failure to bind employers to recognize
the organization and existence of labour unions. The existence of right-constraining laws and
constant police monitoring of union activities also further constrained workers’ ability to
exercise ‘freedom of association’ in meaningful ways. Therefore, the presence of the Trade
Union Act did not promote legal and institutional structures enabling organized labour

practice.
5.2.8 _Progress of labour movements in parliamentary Myanmar [1948-1962]

The progress of labour movements in independent Myanmar was recorded from 1948.
Advancement was made in terms of government policies, practices of businesses and trade

unions. A total of 656 unions were registered under Trade Union Acts 1926 over 15 years
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from 1946 to 1960 with the membership of 128,251 workers. The Labour department’s
surveys in 252 towns reported that 600,000 or more than 50 per cent of one million workers
were unionized in 1953 (Lwin, 1968: 176). In 1963 the Central Statistical Office reported
considerable reduction in labour disputes from 178 in 1951 to 99 in 1961 (Lwin, 1968: 388). U

Myo Htun Lynn stated:

A significant progress has been made i the Burmese labour movement since
the Independence towards, a better appreciation and understanding of the
spirit, functions and the purpose of a free democratic trade
unionism......[These] developments may indicate that the present day
Burmese trade unions are on the way towards a genuine democratic trade

union movement (Lynn and Lynn, 1961: 25).

The government’s labour policy improvement started taking shape in the post-war
period. As only one-third of the industries remained after the war and employment was also
significantly reduced to one-third of pre-war conditions, the post-war government prioritized
addressing labour 1ssues by setting up a Labour Legislaion committee. Those mitiatives laid
the ground for better labour policy and labour law reforms in independent Myanmar. The
labour policy of the very first government of independent Myanmar was favourable to the
workers as 1t aimed to fulfil the welfare of the masses through an evolutionary approach to
socialist economy. With regard to the government’s political 1deology and its objectives, U Ba

Swe, a Deputy Prime Minister of the Government of Burma said:

Our political 1deology 1s not static, and neither are we, Socialists, dogmatic.
Nor are we political extremists. It must be understood, that as realists who
are going to build a country, Marxism will be applied creatively. Its practical
application will be mn accordance with circumstances, environment and
adaptability to Burma. With this policy as the basis, we will build a Socialist
Society in Burma i which our people will be free from exploitation, getting
prosperous, nationally, and enjoying rights as a progressive and independent

nation (Lockwood, 1957: 392).
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The government’s policy was also manifested m its economic plan, ‘Pyidawtha’ or
‘“Welfare’ Plan’ (Than, 2013: 646-648)."” Constitutional and legal measures accompanied social
welfare-oriented government policies and plans of independent Myanmar. Among nine
Articles related to the welfare of the working class covered mn the Constitution of 1947, the right
to Freedom of Association gained greater prominence. Article 17 under the citizens’ rights
specifically prescribes for hiberty for the citizens to form associations and unions subject to law,
public order and morality without undermining the Constitution. Freedom of Association was
specifically defined with respect to workers in Chapter III where the relations of the state with

farmers and workers are provided and Article 31 stipulated:

the State may assist workers, by economic and other measures, to associate
and organise themselves for protection against economic exploitation and
that the State shall protect workers by legislation” intended to secure to them
the right of association, to limit their hours of work, to ensure to them the
right to annual holidays and to improve working conditions, and as soon as
circumstances permit by promoting schemes for housing and social

msurance.

Parliament enacted seven new labour laws and amended twelve labour laws in the first
few years after independence, bringing practical benefits to the workers.” The Constitution and
economic blueprints were put into effect only by 1952 due to insurgency and political strife
between 1948 to 1952 (Maung, 1964: 1183). Growing factional politics and msurgency
following imndependence had extensively disrupted the industries, transportation services, and
practically the overall domestic economy. Instabilities led to a dramatic increase n
unemployment and grievances among workers in newly independent Myanmar. The conflicts

within the communists and socialists of AFPFL, which had built up and intensified in post-war

" Welfare Plan was based on the government-commissioned comprehensive study on Economic and Engineering
Development of Burma undertaken by New York-based Knappen Tippetts Abbett Engineering Co.,( KTA) and introduced
at Pyidawtha Conference held from 7 to 17 August 1952.

“The seven new labour laws enacted are; 1. The Employment Statistics Act 1948, 2. The Minimum Wages Act 1949, 3. The
Employment and Traming Act 1950, 4. The Oilfield (Labour Welfare)Act 1951, 5. The Leave and Holiday Act 1951, 6.
The Factories Act 1951, 7. The Shop and Establishment Act 1951. The twelve labour laws amended are ; 1. The Factory Act
1948, 2. The Trade Dispute Act 1948, 3. The Mine Act 1949, 4. The Trade Union Act 1949, 5. The Payment of Wages Act
1949, 6. The Mines Act 1949, 7. The Factories Act 1950, 8. The Trade Dispute Act 1950, 9. The Payment of Wages Act
1950, 10. The Oilfields(Labour and Welfare) Act 1951, 11. The Workmen’s Compensation Act 1951 LYNN, M. H. &
LYNN, U. M. H. 1961. Labour and labour movement in Burma, Department of Economics, University of Rangoon.
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Myanmar, had finally led communists to go underground on 28" March 1948, months after the

country’s independence on 4" January 1948.

Trade union activities of the All Burma Trade Union Congress (ABTUC) under
leadership of BCP also disappeared after March 1948. Just before their disappearance,
ABTUC led workers from seven businesses including timber industries, port workers and
B.O.C movements in several requests including wage increase, recognition of trade unions by
government and employers, reinstatement of workers who were dismissed for various reasons,
relaxation of strict immigration rules agamst Indian migrant workers, permission for regular
remittance by Indian workers to their family in India, housing schemes for labourers and
nationalization of colonial businesses. The BSP-led government crushed the strike, considering
it as manipulation of BCP to challenge the government. A series of labour strikes took place
during the first year of independence when many industries retrenched labour and cut wages."”
The Namtu Mine workers’ strike of May 1948, and the strike of All Burma Ministerial Service
Union (ABMSU) in February 1949 objecting the government’s planned retrenchment of 25per
cent of public service clerical staff and cutting of living allowances were two among eleven
organized labour movements in 1948. In 1949, workers” demonstration against BOC’s planned

retrenchments also mobilized a large number of workers across the country: 50,000 in Yangon,

5,000 in Syriam, and a total of 300,000 in many other small cities (Lwin, 1968: 365-389).

Notwithstanding the outbreak of labour strikes, one significant mmprovement in
organized labour practice was increased successes in conciliation of industrial disputes. Several
strikes were called off after conciliation (Lynn and Lynn, 1961: 87)." Practical improvements in
socio-economic life were also experienced by workers. Standardized working hours, paid
overtime, increased welfare, and paid holidays are legislated by the Parliament of Democratic
Myanmar. U Myo Htun Lynn’s discussion on ‘the state and labour’ suggests four important
factors which made important contribution to the betterment of organized labour practice and
socio-economic life of workers. The government’s labour policy, legislative reforms,
reorganization of government bureaucracy and improvement of education for labour officers

and workers largely explained the progress of labour movements in the country.

" Eleven strikes were recorded in 1948, five, nine and nineteen strikes respectively recorded in 1949, 1950 and 1951.

" Of 115 disputes in 1948, 87 were conciliated, and 8 of 15 disputes in 1949, 24 of 54 disputes in 1950, 59 of 114 disputes in
1951 were conciliated.
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Institutional 1improvements were also made by government to enforce constitutional
and legal measures on workers’ rights. The Department of Labour which ran under the
Ministry of Industry and Commerce under the colonial government was upgraded into the
Ministry of Housing and Labour in March 1952 with a broader mandate for the administration
of labour affairs and enforcement of labour laws. Trade Union Development sections were set
up n four major cities under the Directorate of Labour from June 1954 for enforcement of
Trade Union Act as well as for healthy and responsible union movements. Besides the
Directorate of Labour, the Court of Industrial Arbitration and the Labour Welfare Centres
were also among sixteen departments of the Ministry. Among those departments, the Labour
Advisory Board and the Labour Legislation committee were formed with the inclusion of

representatives from employers and employees.

An mmportant institutional development was the introduction of a training scheme to
enable union leaders and labour officers to effectively administrate and enforce labour laws.
The government training scheme was complemented by the education programme of the
TUCB."” Over one hundred trainees participated in the first labour course organized by the
Directorate of Labour in January 1953 (Lynn and Lynn, 1961: 73-87). Labour officers and
trade union leaders were also sent abroad for foreign missions, International Labour

Organization(ILO) fellowship and training programmes (ILO, Geneva 1954: 83).

Active external cooperation programmes were nitiated by the government. A technical
assistance mission led by expert Mr.P. Markandeyulu undertook a study for sound industrial
relations in Myanmar from May 1952 to April 1953. During his visit, he delivered lectures on
the principles and practice of conciliation and arbitration of industrial disputes in labour
training. His mission came up with advice on legislative and institutional measures for the
operation of mediation, concihation and arbitration machineries. The mission also pointed out
the necessity of supplementary measures for creating harmony and understanding over the long

run, stating:

The mmportance of such supplementary measures cannot be over-

emphasised. An adequate legal framework 1s essential for the development of

* While government training emphasized the skills and knowledge development on the evolvement of trade unionism, study of
labour law and labour administration and settlement of industrial disputes, the TUCB programme stressed the political and
economic role of the unions.
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sound industrial relations but a strictly legalistic approach to this problem
would be inadequate and also unrealistic. Hence, it i1s of great importance
that legislation should be supplemented by other measures which do not
depend for their effectiveness upon legal compulsion and which are intended
to apply 1n the vital area of human attitudes and human understanding (ILO,

1953: 27).

A similar ILO mission was in the country from November 1953 to March 1954 to give
advice on the improvement of the labour administration and mspections system. The mission’s
report stressed the importance of implementation of the existing legislation which was sufficient

for peaceful industrial relations. The report reads;

12 labour Statutes are comprehensive, and on the whole as advanced as
anything in the world. They should not be extended for some time to come.
The task before those responsible for labour administration and inspection
m Burma in the foreseeable future 1s to see that the existing legislation 1s

complied with and the existing powers used (ILO, Geneva 1954: 6-7).

A factual survey on the situation of freedom of association was undertaken by ILO in

50

the country in 1961.” The survey outcome indicated the implications of competitive unionism
due to the intertwined nature of unionism and politics.” Competing representation of workers
caused difficulties for employers mn giving recognition to competing unions and i handling of
workers' grievances. The close ties of the trade unions with political parties also created
occasions when unions bypassed the conciliaion procedures as provided by the Trade

Disputes Act and thus undermined the legal and institutional credibility (ILO, 1962: 48-49).

" The FOA survey taken in Myanmar during 1961 was the sixth in the series of ILO surveys which served as one of the
machineries of ILO to guarantee the freedom of association i the member countries. Previous surveys were undertaken in
the United States and U.S.S.R in 1959, in the United Kingdom and Sweden i 1960 and in the Federation of Malaya in
1961.

" Factional conflicts of political forces had great impact on trade union organizations. The divisions within the ruling Burma
Socialist Party (BSP) caused repercussion on the split within trade union confederation. When a splinter of the ruling
socialist party, a more leftist Burma Workers and Peasants Party (BWPP) was formed in 1950, many trade unions affiliated
to TUCB shifted under BWPP’s leadership. By then, BSP had also organized rival confederation which 1s known as Burma
Trade Union Congress (BTUC) in 1951. BTUC organized unions through forceful persuasion. It affiliated itself with the
World Federation of Trade Unions (WFTU). Politician’s involvement in unionism in Burma had prohibited the evolution
of strong, united and organized union practice.
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The report also noted employers’ weak understanding on the role of unions in industrial

relations:

There was also substantial agreement as to the need for more education for
employers n labour-management relations, since many employers, it was
considered, lacked knowledge and experience in this field..... [TThey
preferred to settle their affairs with their employees without union
mtervention, believing that they could do more on their own for their
workers than the latter could obtain through their unions. Thus it 1s evident
that there 1s far from a full understanding or appreciation by employers in
Burma of the place and functions of trade unions i employer-employee
relations..... [Tlhere 1s no association of employers in Burma which can

enunciate an agreed policy towards unions (ILO, 1962: 46,48,49).

Employers’ lack of a united stand to consult unions and workers’ competing
representation in independent Myanmar had prevented any meaningful practice of freedom of
association after the country’s subscription to the International Labour Organizations (ILO)
Convention on Freedom of Association and Protection of the Right to Organise Convention,
1948 (No0.87) (Herein after Convention 87) in 1955. The essence of freedom of association for
consultations and collective bargaining was not properly localized during democratic Myanmar.
As a result, the practice of freedom of association, though developed relative to the periods
prior to independence, failed to reach the larger segment of workers. Agriculture sectors which
form 70 per cent of the country’s labour force were not unionized m 1961. ILO pointed out
the unfavourable economic climate and deficiencies in union practice as major hindrances to
achieving the improvements in labour standards and working conditions established by national

legislation (ILO, 1962: 6)5).

As discussed 1n this section, it can be concluded that the implementation of freedom of
association m democratic Myanmar (from 1948-58, 1960-62) had relatively mimproved in
comparison to the practices in the colonial era. Such improvements were made possible by the
government’s socialist policy orientation or enabling agency of the state, its concrete planning
and 1mplementation through legal reforms, bureaucratic reorganization for labour
administration, and labour education. The role of the state as enabling agent of the norm was
significant in creating favourable legal/institutional structures in the implementation of FOA.

Here the role of the ILO in the implementation of cooperative itiatives with the government
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can be seen as facilitating agents of FOA norms during the period under examination. ILO’s
role m socializing FOA and building capacity for workers’ unions and sharing technical

expertise has to be recognized.

However, unionism was not able to take root in Myanmar during the period under
consideration as trade unions were more the agents of the state than that of the workers
themselves (Taylor, 1990: 70). Weakness consciousness of unionism among key stakeholders,
workers and businesses (or norm executing agents) and political influence over unions had
caused difficulties mn internalizing the practice of organized labour in Myanmar’s industrial
relations. Such weak consciousness was manifested in weak union leadership and lack of unity
among unions. Labour mobilizations were based on short-term interests of wage and imdividual
grievances at the work place, instead of strategic and united efforts for collective bargaining with
broader objectives of industrial development and greater influence in labour market.
Therefore, the presence of enabling legal, institutional structures during the period from 1948
to 1962 was not able to lead to the evolution of a rounder concept of the FOA norm among
workers as their activiies were largely guided by narrow vision as well as heavily fragmented
and overshadowed by political parties. The faults lies in the executing agents which draimned the
agential dynamic despite the synergetic efforts made by government and the ILO. These
findings go along with this research’s theoretical prediction on the weak-synergetic agential

dynamic driving practices off-track.
3.2.4 Trade union practice under socialist Myanmar [1962-1988]

This period represents the transition from democracy to military administration and
eventually to a single party socialist system. Organized labour practice was transformed™ after
the military took over in 1962 in the midst of chaos among civilian politicians (Taylor, 1990:
63).”" As social order was the priornty of the day, all political parties and civil society
organizations including all student unions, trade unions, and women’s organizations were

targeted and criticism, political dissent, opposition and advocacy were suppressed (Callahan,

*In March 1964, the revolutionary government introduced "The Law Protecting National Unity' and all political parties and
trade unions were abolished. In May 1964, it introduced the law on ‘Fundamental Rights and Responsibilities of Workers’.
From that time, labour organization practice of Burma took a difterent form and the number of labour disputes surged from

2,289 1n 1961-62 to 11,238 in 1964-65.

* Robert Taylor interprets the failure of post-colonial democracy as a consequence of the widespread belief in heroism of
selected individuals and the absence of other strong institutions.
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2012: 121, Chandler and Steinberg, 1987: 400-401)." Associations of workers and peasants
became instruments to mobilize mass support for the implementation of the revolutionary
council’s programmes under the Burmese Way to Socialism in July 1962.” The economic life
of the country was restructured and the private sector was nationalized.” As those reforms did
not produce any socio-economic improvements (Chandler and Steinberg, 1987: 403-404),”

state control of the economy was relaxed and greater space was given for private imitiatives,

foreign aid and investment in the early 1970s.

After adoption of the 1974 Constitution, a single party system was legitimized and the
Burma Socialist Programme Party (BSPP) took sole leadership role while prohibiting all other
alternative sources of power. Although Article 158 of the 1974 Constitution formally ensured
individual rights, including freedom of association,” it was apparently negated by Article 11 of
the Constitution which only allowed for a single-party system while all associations and
assemblies that did not conform with the party were prohibited. Therefore, freedom of
association was practically lmited only to attending party-sponsored mass rallies i support of

the party (Thirgood, 2002: 14-16).

As part of development strategy, the Revolutionary Council and BSPP government
made major efforts towards the socialization of the mdustrial working class and peasantry to
mmprove organization, production and national defence. Peasants and workers were taken as the
primary vanguard and custodian of the socialist democratic state. Through legislation, peasants’

and workers’ mnghts to participate mn  economic planning and implementation were

" The 1964 Law on protection of National Unity and Articles 3 and 4 prohibit all political parties and all associations, with the
exception of BSPP, which can obstruct the government’s socialist policies and programmes.

“Socialist policy was announced on 30th April 1962 by the Revolutionary Council and the Enterprise Nationalization law was
promulgated i 1963, small farmers, and national small businesses and retail traders excepted.

* About 15,000 business enterprises and factories were nationalized under BSPP government, cited in Kyaw Yin Hlaing(2003)

from David Steinberg(1982).

7 In the terms of Laurence Stifel, ‘the first decadelof Revolutionary Council] has been one of the extreme economic
deprivation as socialization paralyzed the old economic system’ STIFEL, L. D. 1972. Burmese socialism: economic
problems of the first decade. Pacific Affairs, 45, 60-74.

* Article 158 of the 1974 Constitution states: ‘Every citizen shall have the right freely to take part in political, social, class and

mass organizations permitted by law and to enjoy freedom of association, assembly and procession. The State shall provide
necessary assistance to the people to enable them to enjoy fully these rights and freedoms’.
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strengthened.” A centralized form of workers’ organizations was authorized by Article 9 of the
1964 Law Defining the Fundamental Rights and Responsibilities of the People’s Workers;

which provides:

Government shall make rules for the formation of Peoples’ Workers’
Councils as the People’s Workers” own organization in which all the Peoples’

Workers may join freely without discrimination as to race, colour or creed.

(Burma, 1964: 408)

Peasants’ views were solicited at peasant seminars (Stifel, 1972: 65). The Central
Peoples Workers Council (CPWC) and Central Peoples Peasant Council (CPPC) were
established m 1968 and in 1969 respectively in order to mobilize mass participation in decision
making (Fenichel and Khan, 1981: 816-819). Along with those empowering legislations for
workers and peasants, PWCs and PPCs were formed at different levels: basics, township to
states, and division levels. By 1985, BSPP had recruited 26.46 per cent of PWC’s members
and 11.16 percent of the Peasant Association respectively (Silverstein, 1986: 62-64).” By 1987,
almost two million people were organized under workers’ councils through 274 township-level

workers associations, 66,595 basic branches and 11,613 basic associations (Discussions', 1987).

However, the organization and activities of workers’ associations were not in line with
the FOA norm embodied in Convention 87 of the International Labour Organization (ILO),
as BSPP controlled all mass and professional organizations, thus preventing the development
of any civil society advocacy groups beyond those associated with religion, especially Buddhism
(Stemberg, 2013: 67, Park, 2014: 2, ILO, 1989). The situation worsened when the State
Protection Law was promulgated in 1975 to crush a series of strikes, negating the civil rights

given by the Constitution promulgated a year earlier in January 1974 (Gutter and Sen, 2001: 9-

“The Law to Protect the Rights of Farmers was introduced i 1963 and the Law Defining the Fundamental Rights and
Responsibilities of the People’s Workers in 1964.

“BSPP was created by the army and remain dominated by it throughout the period even after it was turned into a mass party in

1971. In August 1985, 113,540 or 94 percent of the armed forces, an estimate of 180,500, were full members of BSPP. Party
membership fell into three categories; friends of the party, candidates and full members.
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10)." Therefore, the government was consistently questioned at ILO throughout the period

under BSPP on the grounds of failing to meet its international obligation.

The single trade union system under RC and BSPP neither served for the betterment

of workers’ and peasants’ lives nor helped implement socialist programmes. As the promises of

socialist policies did not become reality, public disenchantment of the BSPP’s rule further

intensified (Venkateswaran, 1996: 9).” By 1987, the country’s terms of trade was deteriorated,

its trade deficit increased and its reserves had dwindled (UN Committee for Development

Planning, 1987: 20)” and thus the BSPP government had to apply for Least Developed

Country (LDC) status in 1987 (Lintner, 1990: 66)." When the government announced

demonetization of currency in 1988, public disappointment reached its culmination and the

"In January 1974, the Revolutionary Council adopted 1974 Constitution which provides for one party only (the BSPP) and set
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forth the rights and duties of the people. Rights included freedom of speech, association and assembly, but these were
drastically limited by the duty ‘to abstain from undermining (a) the sovereignty of the state, (b) the essence of the socialist
system, (c) unity and solidarity of the national races, (d) peace and tranquility, and (e) public morality’. The Constitution
empowered the military government to declare a state of emergency or martial law.

Throughout the period under Revolutionary Council and BSPP government, workers’ strikes and demonstrations occurred.
Incidents of workers’ demonstrations took place as early as in August 1967 due to shortages of rice and other essential
commodities and they were violently crushed by the government STEINBERG, D. 1. 1982a. Burma, a socialist nation of
Southeast Asia, Westview Pr. A series of labour strikes took place in 1974 over the economic grievances of inflation and food
shortages among workers and the general public. Dozens of peoples were killed by the state’s suppression of strikes
MARTIN, E. W. 1975. The Socialist Republic of the Union of Burma: How Much Change? Asian Survey, 15, 129-135,
LINTNER, B. 1990. Outrage: Burma's struggle for democracy, White lotus London. 62

The country’s debt service ratio rose from 15.9 percent in 1970 to 50 percent in 1987.

Frank N. Trager and William L. Scully characterized the economic situation in the early 1980s as a ‘decade long pattern of
stagflation” TRAGER, F. N. & SCULLY, W. L. 1978. Burma in 1977: cautious changes and a careful watch. Asian Survey,
18, 142-152. Some scholars mentioned that Burma’s economy had reached ‘a rock bottom after 25 years of neglect and
mismanagement’ and that the situation was worsened by mounting foreign debts and rising debt servicing ratio of more than
50 per cent of official exports. And the country’s worsening economy also faced negative repercussions from the global
recession of 1973-1975 STIFEL, L. D. 1972. Burmese socialism: economic problems of the first decade. Pacific Affairs, 45,
60-74. Post-Mortem assessments on the failure of Burmese Way to Socialism indicate varying factors. Some scholars points
to the failure as the consequence of drastic economic restructuring without accompanying social, political and cultural
changes, particularly inefhiciency of management and ineffective reforms in the procurement and distribution of goods
MAUNG, M. 1964. Socialism and economic development of Burma. Asian Survey, 1182-1190, MAUNG, M. 1989. The
Burma road to poverty: A socio-political analysis. Fletcher F. World Aff., 13, 271. Others finds issues with meffective
mmplementation of socialist economic structures introduced by the BSPP government, limitation of human, technical and
financial resources and rampant corruptions FENICHEL, A. & KHAN, A. 1981. The Burmese way to ‘socialism’. World
Development, 9, 813-824, HLAING, K. Y. 2012. Understanding recent political changes in Myanmar. Contemporary
Southeast Asia: A Journal of International and Strategic Affairs, 34, 197-216. The drain of government resources due to
msurgency also exacerbated economic stagnation. The most appealing explanation on the failure of socialist Burma was
mability of the BSPP to take root in the society, nurture socialist ethics and create appreciation of the doctrines and its
leadership despite its socialist rhetoric and efforts to expand the statistical counts of its membership among peasants and
workers who joined with the hope of material advantages such as jobs, good and personal advancement SILVERSTEIN, ]J.
1986. Burma in 1985: A Nation 'On Hold'. Southeast Asian Affairs, 55-67.
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country’s history took a drastic turn following nationwide strikes.” The State Law and Order
Restoration Council (SLORC), led by General Saw Maung, took over the country on 18
September 1988.

The above history shows how the FOA norm made an unintended domestic impact in
a disguised form during the country’s transition from democracy to a single party system. The
socialist government shaped the way FOA was implemented in the country. The FOA norm
was utilized as a means to rally political support by workers and farmers to BSPP as well as a
tool to engineer the socialist economy by organizing workers and farmers under a single union
structure. FOA practices during this period demonstrate off-tracking mainly due to the socialist
government’s reinterpretation of FOA by introducing a single union system and its ability to
effectively prevent external pressures on practice deviation from the FOA norm. The absence
of domestic agents of FOA also 1s responsible for failing to activate the agential dynamics in

socializing the FOA norm i socialist Myanmar.

3.2.5 Defunct FOA under the SLORC and SPDC [1988-2010]

Freedom of Association was defunct under SLORC and SPDC (1988-2010). SLORC
mtroduced the Law relating to Formation of Organization on 30 September 1988. The law
narrowly defined lawful associations, practically forbidding FOA. Such laws are i violation of
the country’s obligation under ILO Convention 87 since the country’s ratification in 1955. As a
result, the United Nations, ILO and International Trade Unions called on SLORC and SPDC
to fulfil their obligations under ILO Convention 87 (Program, 2000: 51-54). The ILO
Committee of Experts on the Application of Conventions and Recommendations (CEACR)
made observations on Myanmar’s faillure to comply with the principles of freedom of
association over the past decades. The government unsuccessfully argued for its role mn
ensuring workers’ welfare through the Social Welfare Organizations.” As this question
persisted, the case appeared in a special paragraph in the report of the Committee on the

Application of Standard to the International Labour Conference (ILC) from 1996. Since 2001,

“The government announced two measures: greatest economic liberalization allowing farmers to sell their products in market
freely on 1 September 1987 and demonetization of currency notes with no rights to redeem on 5 September 1987 had
triggered nation-wide demonstrations in March 1988.

* Interview with Daw San San, President of the Yangon Division Arbitrary Council for labour dispute, Member of Dispute
Settlement Arbitration Council, alternate Chairperson of Arbitration Body or Tribunal at Ministry of Labour and
Employment, Ex-Member/Commissioner, Myanmar National Human Rights Commission, YGN, Director (Retired)
at Ministry of Labour Employment and Social Security on 17 February 2017
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the Myanmar government has been successively deplored at the ILC for lack of cooperation to
correct the discrepancies between the ILLO Convention 87 and domestic laws and practice. The
ILC calls for urgency for immediate measures to put in place the mechanisms to entitle all
workers and employers freedom to join the organization of their own choice, and the nght to
affilate with federation, confederation and international organizations in compliance with

Articles 2, 5 and 6 of the Convention.

During these periods, trade unions operated m exile, drawing assistance from
mternational trade unions. Organizations such as the Federation of Trade Unions of Burma
(FTUB) led by U Maung Maung and Yaung Ch1 Oo Workers’ Association revealed the cases
of labour rights abuses by gathering information through their networks in the country. In 2011,
the Conference Committee started considering formation of a Commission of Inquiry (COI)
on Myanmar’s failure to comply with C087. Considering the reforms being undertaken in
Myanmar, government members of the ILO, particularly the EU and US, suggested to defer
the decision on formation of a COI on C087 i Myanmar. Although the priority of the ILO in
Myanmar in those days was on elimmation of forced labour through effective implementation
of C.029, the issue of implementing FOA was also pushed forward by the ILO on every

possible occasion, but it did not make much progress.”

The FOA practices under SLORC/SPDC reflect the lack of an agential dynamic as the
role of the state during that period comprehensively mhibited the FOA norm. During that
period, the government was less sensitive to the pressures from external actors at ILO and
other international and regional fora. During that period, external actors, including
transnational players such as FT'UB, were banned and domestic agents were also effectively
suppressed from mobilizing and linking up with transnational players. In the absence of ‘access’
for external norm agents into the norm target state and ‘space’ for domestic norm agents within
that state, the FOA norm was defunct in practice. And thus, defunct FOA practices during the
SLORC and SPDC period can be explamed by lack of agential dynamics deactivated by
external norm agents’ lack of access, lack of space for domestic norm agents and the lack of

socialization within domestic sites.

" Interview with Mr. Steve Marshall, the New Zealand Ambassador to Myanmar dated 7 February 2017.
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5.3  Precarious industrial relations in transitioning Myanmar (2010-2016)

Myanmar’s democratic transitions mvolve visible policy shifts towards guaranteeing
better civil Iiberty. The shift 1s also accompanied by uncertainty about the success of
implementation the transitioning government’s policies. Transition 1s characterized by several
measures in building new legal foundations and institutions, improving civil liberty in line with
mternational norms and practices. Chapter VIII, Article 354 of the State Constitution 2008
provides the nghts of the citizens including freedom of expression, peaceful assembly, and
freedom of association. Freedom of association for the workers was one of several aspects
where policy shift was observed. The Labour Organization Law was one of the first laws

68

promulgated by the first Union Parliament elected m the 2010 general elections.” Based on this
legal foundation provided by the transitioning government, a new nstitutional structure of
mdustrial relations has been evolving. New domestic and external players also came into the
mdustral landscape. Under such circumstances of evolving legal/institutional structures and

emerging dynamics of multiple actors, challenges in implementation of the FOA norm also

appeared n the country.

And thus, this section addresses three main issues by examining domestic structures
and multiple actors operating within the country. First, it reveals the role of the state in norm
mmplementation by explaining how and why the government’s FOA policies and legal and
mstitutional measures were successful to a lmited extent i enabling practices of workers and
employers to fulfil the moral and functional purposes of the FOA norm. Second, it discloses
the limits of international actors in domestic processes of the FOA norm in a transitioning
country by explaining how and why international actors’ engagements are limited in promoting
FOA as compared to norms in other issue areas such as RBC. Third, it discloses the nature
and attributes of the dynamic of multiple actors as a major determinant for domestic practice of

an international norm such as FOA.

5.4  FOA practices, shifting structures and emerging agents

Democratic transition i Myanmar 1s characterised by three key elements: 1)

leadership’s clear policy direction, mitiatives and commitment, 2) evolving mstitutions and

* 1) The Labour Organization Law (Law No. 7/2011); 2) The Settlement of Labour Dispute Law (Law No. 5/2012), and; 3)
The Law on the Right of Peaceful Assembly and Peaceful Procession, Dec/2011

107



dynamic domestic actors, and 3) increased engagement with international actors. The shift in
government policy and troduction of legislation and institutional mechanisms facilitates some
procedural and formal matters relating to practice of the FOA norm entailing quantitative
growth of labour organizations. However, the state’s policy and legal/institutional structure shift

do not guarantee the quality of FOA practices n the country.

J.4.1 Favorable policies: the role of individual leadership

The policy direction of keeping workers’ issues high on the government’s agenda 1s
reflected in President U Thein Sein’s inaugural address to the Union Parliament delivered on
30 March 2011. He emphasized the new administration’s determination to improve the living
conditions of farmers and workers, to upgrade legislation to safeguard their rights and to
promote their welfare by creating better employment opportunities and guaranteeing their
benefits which would be commensurate with an individual’s contribution to the economy
(President U Thein Sein, 2011). Such a policy statement 1s substantive, as it 1s accompanied by
concrete legislative measures to promote labour rights. Domestic and international observers
recognize the important role played by leadership in improving greater rights to workers
through such measures as introducing the Labour Organization Law. Ambassador Mr. Steve
Marshall, former ILO Liaison Officer to Myanmar for the period 2007-2015 and currently

representing the government of New Zealand in Myanmar, stated:

[TThe elections came along; the new government made quite dramatic
moves. I don’t think many people actually give Thein Sein government credit
for the moves they did make. They were considerably serious. And it[the
drafting the Labour Organization Law| was fascinating because they clearly
taken the issue seriously, and they have some very high level committee
chaired by Ministry of Labour, Chamber of Commerce and Industries,
Supreme Court, Home affairs, Ministry of Foreign Affairs and a whole range

of government departments at high level.

U Htay, a long-time labour advocate, a lawyer and current member of Yangon Division
Arbitrary Council, comments on the semi-civilian government’s efforts in seeking cooperation

with them to address pressing labour 1ssues:

“ Interview with Ambassador Mr. Steve Marshall representing the New Zealand to Myanmar dated 7 February 2017.
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Along with U Ko Ko Gyi from 88 Generation Peace Open Society, we were
mvited to Chatrtum Hall meeting. Government willingly offer for
cooperation [to solve labour issues]. We also cooperated willingly. Labour
law reforms takes place while labour strikes are managed. Several issues
were solved systematically. For example, Sunday being marked as workmen’s
holiday, limiting maximum overtime of 20 hours per week only with the
consent of the workers. Several measures to improve workers’ rights gaimned

momentum under U Thein Sein Government.”

Elite interviews confirm a long-planned process in mtroducing legislations which are in
line with international standards and norms driven by a motive to create a business-friendly
environment to attract more diverse business partners from around the world. Drafting of the
labour organization law had been initiated since 2006 as groundwork for the market economy,

which was anticipated to come along with the planned democratic transition in 2010."

2.4.2 Evolving structure for FOA practices

Emergence of new mstitutions and new actors 1s another important manifestation of
transition. Actors in policy circles, civil society circles and circles of international in domestic”

all play a greater role in acting on new laws and mstitutions.

A liberalized media emerges as a most significant mstitution which forms part of the
evolving nstitutional structure shaping the way FOA 1s practiced in the country. The media 1s
expected to perform three mmportant functions in promoting human rights in general and
specifically in implementing FOA norms. The media raises awareness about the rights of

workers, monitors and reports abuses and provides venues for stakeholders to engage in

" Interview with labour advocate, lawyer U Htay, member of the Arbitrary Council, Yangon Division on 8 January 2017.

" Interview with U Maung Myint, MP Pyithu Hluttaw (House of Representatives), retired Minister for Labour from 2012 -
20138, retired Minister for Industry from 2013 - 2016 on 16 February 2017 and interview with Daw San San, President of the
Yangon Division Arbitrary Council for labour dispute, Member of Dispute Settlement Arbitration Council, alternate
Chairperson of Arbitration Body or Tribunal at Ministry of Labour and Employment, Ex-Member/Commissioner, Myanmar
National Human Rights Commission, YGN, Director (Retired) at Ministry of Labour Employment and Social Security on 17
February 2017.

" Alexander Betts and Phil Orchard use the term ‘International in domestic’to designate international actors playing their roles
i domestic implementation of international norms.
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dialogues and debates on issues around labour rights in general and the exercise of FOA 1n

particular.

A government department, Factory and General Labour Laws Inspection Department,
1s another mmportant mechanism for the monitoring and reporting on the compliance with
labour laws in general. However, the Directorate of Labour is in charge of matters relating to
the implementation of the Labour Organization Law as the directorate and township offices
hold the registers of workers’ organizations. Despite its role as a focal department for matters
relating to labour organizations, the Directorate of Labour hardly plays any role in defining and
promoting the FOA concept as it 1s bogged down by registration processes. Such limitation of
the government department 1s also explained by its weak institutional strength. Out of 330
townships across the country, the Directorate of Labour has offices only in 78 townships. Weak
mstitutional capacity 1s one of the reasons for the government’s limited role in raising awareness
about labour organization law and regulations. The impact of such limitations on the FOA
mmplementation will be elaborated further when we discuss the causes and consequences of

side-tracking of the FOA norm in Myanmar.

For the enforcement of the Labour Organization Law and regulations, labour dispute
settlement mechanisms are mtroduced by the Labour Dispute Settlement Law 2012. The law
set up a multi-level mechanism for the exclusive handling of labour disputes. Disputes
unresolved within five days of consultation in the Workplace Coordination Committee (WCC)
are to be referred to the Township Conciliation Body (T'CB). When TCB fail to solve it in
three days, the case 1s to be heard at regional or State-level Arbitration Body (AB). If the AB 1s
unable to solve the dispute within seven days, national-level Arbitration Council (AC) 1s to
consider the case within seven days. Final appeals can be submitted to the Supreme Court.”
While recognizing some flaws in the way such mechanism operates, the usefulness of the
labour dispute resolution mechanism has been reported by BSR, an INGO working with
businesses for sustainability. According to the report, 1,200 cases accepted by TCBs m 2016
alone, and around 85 percent of TCBs cases are resolved through conciliation at that level while 150
cases went on to the relevant ABs, with nearly two-thirds of these cases later appealed to the AC. A

small number of disputes are diverted to the judicial system for appeal or enforcement.(Ediger and

Fletcher, 2017).

" The Settlement of Labour Dispute Law (SLDL) was promulgated on 28 March 2012.
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Aside from such mechanisms exclusive to labour matters, complaints about labour
rights abuses can be made to another national mechanism, the Myanmar National Human
Rights Commission (MNHRC) formed m 2011. Although MNHRC was not exclusively
designed for handling labour rights abuses, it receives complaints related to labour issues
(MNHRC, 2017: 1,7)." Although the Commission is often questioned about its autonomy due
to 1ts composition of appointed members, its activities are relatively autonomous. Within its
limited mandate of receiving, verifying and referring complaints to government bodies,

MNHRC handled a total of 7,208 complaints from 2011 to 2014.”

Another important mstitution, which played an important role during the first Union
Parliament [Pyidaungsu Hluttaw] (2011-2016), was the Hluttaw Committee on Peasants,
Workers, and Youth Affairs.” In a similar way, the Rule of Law and Stability Committee of the
Parliament, which was established in 2012, allowed the general public to lodge complaints
against government bodies. The presence of such institutions opened opportunities for rights
holders to raise their grievances via their Members of Parliament and to seek resolutions
outside the courts as relevant committees made field and site visits. They tend to inform the relevant

ministerial departments and government organisations of issues that needed to be addressed to satisfy

right holders.

All these legislations and mstitutional mechanisms for the implementation of the FOA
norm through enforcement of workers organization laws aim to create a peaceful industrial

landscape. They are meant to fulfil the states’ economic objectives by performing dual

" MNHRC was founded on 5 September 2011 and Complaint Mechanism was introduced on 6 October 2011.

” Interview with U Nyunt Swe, member of the MNHRC and head of the International Relations Division.

" Union Parliament is a bi-cameral legislature which is composed of 440 seats in the House of Representatives [Pyithu Hluttaw]
and 224 seats in the House of Nationalities [Amyotha Hluttaw]. Twenty four thematic committees and commissions were
formed during the first Union Parliament. In the second Union Parliament, 4 permanent committees; (1) Bill Committee,
(2) Public Account Commuttee, (3) Hluttaw Rights Committee, (4) Governments’ Guarantees,Pledges and Undertaking
Vetting Committee and 19 thematic committees are formed. Thematic committees includes Citizens Right, Democracy and
Human Rights Committee, National Races Affairs, Rural Development Affairs and Internal Peace Implementation
Committee, Banks and Monetary Affairs Development Committee ,National Planning ,Union Budgets and Taxation
Vetting Committee,Peasants, Workers and Youth Affairs Committee, International Relations Committee, Economic and
Trade Development Committee, Transportation, communication and Construction Committee, Sports, Culture and Public
Relations Development Committee, Agriculture, Livestock and Fishery Development Committee, Investment and
Industrial Development Committee, Natural Resources and Environmental Conservation Committee, Health
Enhancement Committee, Education Enhancement Committee, Committee for Rule of Law and Peace and Stability,
Judicial and Legal Affairs, Complaints and Appeals Committee, Public Affairs Management Committee, Population and
Social Development Committee, Reformation and Modernization Vetting Committee,
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functions: to guide and to enable the workers’ organizations i collective bargaining through
workplace coordination and to solve conflicts of interests through legal-institutional means.

However, the legislation and mstitutions are not without defects.

The characteristics, strength and weaknesses of laws and institutional mechanisms have
great conditioning effects on the way the FOA norm 1s implemented i Myanmar. Institutional
strength and constraints are discussed in detail in the upcoming section which considers the

cause and consequences of deviated FOA practice in Myanmar.

5.4.8 Emerging domestic actors and FOA practices

Key actors that emerged for FOA practice in Myanmar included workers’ and
employers’ organizations which were formed and started exercising their rights in 2012 (Lwin,
2014: 142-143).” A few domestic labour rights defenders and promoters groups also emerged
i the mdustrial landscape. Diverse approaches of those advocacy groups were observed
working for greater rights for workers. Some groups aimed to strengthen the enforcement
mechanism through advocacy for labour law reforms while others prioritized empowering
rights holders through education and awareness-raising programmes. And some groups took a

mixed approach toward enforcement and empowering.

Although workers’ organizations, labour right defenders and their activities gradually got
mstitutionalized in the country, it 1s noticeable that very few domestic workers’ rights” advocacy
groups” are present and active in the country aside from trade union federation and
confederation. These advocacy groups have tight finances and thus they have to prioritize their
activities In helping workers’ organizations.” Despite their limited presence, these rights
holders’ advocacy groups are important actors in facilitating and assisting workers to have
access to grievance mechanisms and help workers to understand their rights given by the new

labour laws.

"The Labour Organization Law (Pyidaungsu Hluttaw Law No. 7/2011) and the Labour Organization Rules are promulgated on
11 October 2011 and on 29 February 2012 respectively. The choice of word, ‘labour organization’ instead of ‘labour union’
in the laws was indicative of elites’ sensitivities to the memory of trade unions and their roles in fragmented civilian politics.
According to government data, a total of 56,551 workers from 90 factories participated in labour protests during the period
from 1 May to 30 June 2012 (Lwin, 2014: 143).

™ Action Labour Rights (ALR), Labour Rights Defenders and Promoters (LRDP), We Generation Network, 88 Generation.

" Interview with Daw Mar Mar Oo, independent workers’ rights advocate on 11 January 2017.
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The reason for the lmited presence of civil society groups in promoting workers’ rights
can be thought of in two ways: resource constraints or limited need for their services due to
potential redundancy of the services with services offered by workers’ organizations or trade
unions. There exists vacuum for services for labour law awareness raising, labour nghts
advocacy and skill development for collective bargaining and negotiation, as provision of those
services by the government agency and trade unions remains madequate. Therefore, resource
constraints very much explain the lmited presence of civil society groups advocating workers’
rights. Few interview participants were found to be independent labour rights defenders who
are lending their hands to help workers in different kind of issues, ranging from hosting
entrenched trade union members, advising workers on cost and benefits of carrying out strikes,
and helping to lodge complaints to dispute resolution mechanisms. Interestingly, of those
individual labour right promoters, two of them are former political activists,” and are working
on their own from their passion without any financial or material assistance from either
domestic or mnternational sources. Access to external financial assistance 1s the main issue for
those individual labour rights advocates as they are not famihar with writing project proposals

and reports on their activities.

On the other hand, labour organizations were mushrooming in the country, reaching
2,337 in October 2016 from a total absence in 2011. According to Article II, paragraph 4. a. (1),
‘the Basic Labour Organizations may be formed by a minimum number of 30 workers working
i the relevant trade or activity according to the category of trade or activity. If it 1s a trade or
activity having less than 30 workers, it may form so jointly with any other trade of the same
nature’; The following table summarizes the status of employers and workers organizations,

members and unionized workforce strength.

* Daw Mar Mar Oo, Ko Ye Naing Win.
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Table 3 Employers and Workers Organizations, Unionized Labour

Total Numbers of Workers Organizations and Employers Organizations
Level Emplovers’ Workers Total

Organizations Organizations

Basic( Enterprise Level) 28 2190 2218

Township Level 1 123 124

States and Divisions Level 15 15

Federations 8 8

Confederations(National Level 1 1 2

Total 30 2357 2367

Total membership(est.) 200,000%*

Workforce(est.) 21,959,797

Working age population 33,954,662"

Source: Data on organizations as of 14 October 2016, Directorate of Labour, Ministry of Labour, Immigration and
Population (MOLIFP)

*Data on working age population and workforce, Labour Force Survey 2015 of the MOLIP, Central
Statistical Office and ILO 2015 page 11

** Data estimates on members of workers’ organization, Myanmar Labour Market Profile 2016(ILO/FTF
Council’'s Analytical Unit, 2017 page 2

Democratic space allows the return of the unions i exile; the Federation of Trade
Union i Burma (FTUB) returned in September 2012 and took a new name Federation of
Trade Union in Myanmar (FI'UM). FT'UM was able to organize workers’ organizations within
a short span of time. It became a federation with 130 affilated unions with 18,000 members
within six months of its return. By the time of its registration as the sole national-level body of
Confederation of Trade Unions Myanmar (CTUM) in 2015, it had 650 affiiated unions with
an estimate of 49,000 members. CT'UM 1s the sole confederation which 1s affiliated with the
International Trade Union Confederation (I'TUC). During the interview with U Maung Maung,
chairman of the CTUM at the end of a demonstration mvolving 5,000 workers in March 2017
m Yangon for increased mmimum wage, he comments on the situation of FOA practice n the

country:

We have to look at in comparative way. Compare to 5 years ago nobody
would think that we could be doing this today. Comparatively 10 years ago

we can’t think of doing such demonstrations that we did today. .... We have
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gone through a lot of way. At the same time, there are some difficulties in the

details. "

Such a reflection on the implementation of FOA norm in Myanmar suggests an
mherent strain in measuring the mmplementation outcome m a dichotomy of progress or
regress. As such, this study won’t attempt to measure the implementation outcome on progress
or regress, rather this research chooses to assess whether the norm is on track or off-track in
mmplementation. Such assessment 1s more realistic for the current study with its scope of

transitional nature.

Democratic transition brought about the policy shifts and law/institutional reforms
which made the evolution of institutions and emergence of new actors possible. Along with
CTUM as the sole confederation, another eight federations and sectoral union federations
came mnto existence: Agriculture and Farmer Federation of Myanmar (AFFM) and Farmer
Federation of Myanmar affiliates of International Unions of Farmers (AFFM-IUF), and
Myanmar Industry Commerce and Services Federation (MICS). Based on limited data

available, the strength of Confederation and Federations 1s estimated in the table below.

" Interview with U Maung Maung, Chairman of the CTUM on 26 March 2017.
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Table 4 Strength of Confederation and Federations

4
Federations and Confederation Strength

Confederation of Trade Union Myanmar (CTTUM) £1,385*
Federation of Trade Unions Myanmar (FTTUM) 45,367
Seafarer’s Union of Burma (SUB) 25,000
Myanmar Trade Union Federation (MTUEF) 16617
Building and Wood Worker's Federation of Myanmar (BVWFM) 1,444
Asriculture and Farmer Federation of Myanmar (AFFM) 60,000
Agriculiure and Farmer Federation of Myanmar IUF affiliate 42.000%*
(AFFM-IUF)

Mining Worker's Federation of Myanmar (MVWEM) -
Industrial Worker's Federation of Myanmar (IVWMEF) 9804+
Mpypanmar Transport & Logistic Trade Umions Federation :
(MTLTUF)

Myanmar Industries Craft & Services Trade - Union Federation- 10.150%
MIC5TUF

Source : Data esti : on members of workers' organizations, Mryanmar Labous Market Profile
206(LOFITF Councl’s Analytical Uret, 2017: 2: Z).

* Data sourced from FgirWear Foundation country report 2016(The Centre for Research on
Multnatienal Corporations (SOMO), 2014 21: 21),

*rD:mfbrm IUF members sourced from Arwmaal Activity Report of AFFM IUF 20147

A challenging 1ssue with FOA implementation 1s an emerging trade union monopoly by

a single powerful confederation, in term of power, resources and international exposure. What
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has been left out of all this international good will and cooperation are small enterprise-level
workers organizations who have to rely on their own meagre finance.” The implications of such
development of a trade union monopoly are significant. Most significant of the implications of
such development 1s a growing tension between the Trade Union Confederation and unions
and federations outside of the Confederation, which find themselves in competition for the
pursuit of power, attention and scarce resources for practical activities. The tensions between
traditional labour organizations and CSOs working on labour rights such as Action Labour
Rights (ALR) and Labour Rights Defenders and Promoters (LRDP) 1is also noted by

international observers.” Ambassador Steve Marshall commented:

Unfortunately, I was disappointed as the process of industrial relations was
politicized too quickly. I was hoping actually it was going to be manageable ...
But, too quickly it became competition between workers groups and also
workers organizations from employers’ perspectives the addition of the
additional layer for the management responsibilities that they were not ready
for."

Notes of concern on growing tensions among workers organizations, Confederation and
Labour Rights NGOs are confirmed during discussions with the interview participants from
workers unions and labour rights advocacy CSOs. Participants particularly echo the unfair and
un-free form of organizing unions into the arms of confederation. U Htay, member of Yangon
Division Arbitrary Council and labour nghts advocate, comments on the way the
Confederation increases the number of its members in an unfair and un-free manner in order

to expand its opportunity and authority in the labour market;

I myself was offered 20 lakhs to jomn their Confederation. Many of other
unions which I have helped organized fall into their [the Confederations’]
arms as workers’ can hardly escape from the temptation of financial
mcentives. Of 2,000 affiliated unions of [the Confederations], 1,200 are

farmers’ unions, which can form an organization with a mimimum

* Interview with Daw Hla Hla, We generation Trade Union Network on 21 December 2016.
* Interview with Mr. Rory Murgoven, Liaison Officer, ILO Office Yangon on 22 November 2016.

" Interview with Mr. Steve Marshall, Ambassador of the New Zealand to Myanmar on 7 February 2017.
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membership of two who work on 10 acres of land. Therefore, mflated
membership does not necessarily represent the workers..... And the voices of

non-affiliated enterprise level unions are not heard.”

Dennis Arnold and Stephen Campbell note the controversial nature of the country’s

sole Confederation and its leader:

CTUM, and U Maung Muang in particular, have long been controversial
among Myanmar pro-democracy and labour organizations. In 2010,
CTUM’s (then FTUB) former Secretary of Finance and Development, U
Zaw Tun, 1ssued an open letter charging U Maung Maung with undemocratic
appointment of union leaders (staring with U Maung Maung’s self-
appointment as FI'UB General Secretary in 1991 — a position he has held
ever since), arbitrary suspension and termination of members, and misuse of
organizational funds. Other ex-CT'UM members have argued that the
organization ‘does not follow a true democratic system and their strict
hierarchy has led to unbalanced mnternal decision making’. Myanmar labour
activists outside CTUM have criticized the organization for having a
‘monopolistic approach and lack of transparency’. ..... having used its
financial clout to bring mn people who were not from established workers’
organizations i order to secure the election of an FI'UM member to the

upcoming Geneva conference (Arnold and Campbell, 2017: 809).

The intensity of such tensions among workers organizations and labour rights advocacy
NGOs 1s reflected n the mcident that occurred in 2014 during an ILO-organized labour rights
Educator Network Meeting in the premises of the ILO office where the LRDP secretary Daw
Eai Shwe Sinn Nyunt was physically attacked by the CTUM representative. LRDP called for

the attention and action of the ILO and I'TUC by issuing the following statement.

* Interview with U Htay, Labor Right Advocate and Member of Yangon Division Arbitrary Council on 8 January 2017.
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Statement on the Power Harassment and Criminal Act of U Min Lwin from
Secretary of TUR/HR of FTUM (ITUC Myanmar Office)

October 2, 2014

1. Daw Eai Shwe Sinn Nyunt from LRDP attended the Educator Network meeting at ILO office,
Yangon on 30 September 2014, 10:00 AM.

2. Before the meeting, U Min Lwin from ITUC Myanmar Office (Secretary of TUR/HR of FTUM
asked Daw Eal Shwe Sinn Nyunt that did she send a letter to ITUC about him. Daw Eal Shwe
Sinn Nyunt answered that she has sent. Then, U Min Lwin started shouting and using vulgar
words and punched Daw Eai Shwe Sinn Nyunt in room of ILO office.

3. Due to this, we think ILO and ITUC should take an action on shouting with vulgar words and
committing physical violence to a woman by the unionist of ITUC Myanmar Office and
Secretary of Human Rights of FTUM In the bullding of ILO.

4, Labour Rights Defenders and Pr s (LRDP) is working on negotiation for labour Issues,
supporting for establishing of unions in Myanmar. FTUM (FTUB) was based on Thai-Myanmar
border and now just moved back to the country. To take the action on the case, LRDP has
reported to the relevant officials and will take action according to the law.

5. We would like to state that we have suspect and worry for labour unions and labour activists
in Myanmar since U Min Lwin from the lead federation of labour unions (FTUM) and as the
Program Manager of International Trade Union Confederation (ITUC) committed physicat
violence to a woman who is one of the labour activists withio the meeting relevant to labour
rights work.

2\

A\O
T
rylkyawAy.Nllng
eneral Secretary
Labour Rights Defenders and Pr s

Source: LRDP social page

In addition to the tensions between trade unions and the Confederation, labour strikes
and labour disputes, an important issue in the practice of the FOA norm i Myanmar is
continued offences which negate the fundamental rights granted by the FOA norms: freedom
to organize, collective bargaiing and the right to strike. Many report mcidents of anti-union
discrimination, union busting, dismissal and blacklisting of union leaders on the grounds of

disciplining workers.” Several of such deviating practices of FOA exist without effective

* Interview with Daw Hla Hla, former trade union leader from Gallant Ocean factory on 15 January 2017, with Ko Aung Soe
Min, former union leader from San Kaung Penang Bag Factory on 15 January 2017.
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mvestigation and legal actions. The reasons for and implications of the persisting challenges
the 1mplementation of the FOA norm during the country’s democratic transitioning are

analyzed i the following sections.

The exacerbation of conflictual tendencies within workers’ groups and between
employers and workers during democratic transiion m Myanmar demonstrates that
mmplementation of the FOA norm was going off-track. The concept of FOA 1s yet to be
embraced by key stakeholders despite democratic space that allows evolution of institutions
and emergence of agents for the FOA norm during the period of transition. Businesses and
workers have yet to consider the utility of the FOA norm and organized labour activities in
serving their long-term common interests of idustry development through the practices of
social dialogue and collective bargaining. Lack of rights concepts regarding organized labour
activities 1s responsible for the violent labour strikes, forceful crush by authorities and
employers’ continued neglect of their obligations to allow formation of workers’ organizations

and taking labour as partner for advancing productivity.

Labour nights NGOs pointed out the underdeveloped conceptual understanding of the
FOA norm as the consequence of the un-inclusive process by which the Labour Organization
Law was conceived, formulated and adopted, as workers were not consulted while drafting the

labour organization law and rules. Thet Thet Aung states,

/ers W s’ organizations as challengers while workers also see
Employers see worker ,
participation in the unions and their activities as a risky activity which can

lead to discrimination and dismissal at the workplace.”

Weak legal frameworks further complicate the conceptual development on the FOA
norm and thus its practice in transitioning Myanmar. The Labour Organization Law and
regulations guarantee the workers’ right to form and jomn unions. Although the law enables
workers to form unions, it was not able to protect them from discrimination for the exercise of

the rights.

Several weaknesses lie in the legal frameworks. The very first weakness of the labour

organization law starts with the title, ‘labour organization law’, which gives emphasis only on the

" Interview with Daw Thet Thet Aung, 88 Generation Open Society, Labour affairs officer, 19 October 2016.
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workers’ organization, and the relevance to other stakeholders in industrial relations becomes
questionable. The mention of rights of employers to form parallel organizations mn a one-
sentence provision demonstrates lack of thought about employers in formulating the law

despite the involvement of employers’ organizations (UMFCCI) in the drafting process.

Second, the law does not emphasize or offer guidance as to the means through which
labour organizations and organized labour activities are to be carried out to achieve the purpose
of peaceful idustnal relations. The Labour Organizations Law needs to be a guide and a
reference on how labour organizations are to undertake social dialogue and collective

bargaining.

The third and most significant flaw of the labour organization law 1s its light penalties
for the offenders. Under the labour dispute settlement law, an employer who fails to abide by
arbitration awards can only be punished for a maximum fine of K1 million (US$372). Several
mcidents of law violations, particularly Article 44.d. prohibition to employers from dismissing
workers for union membership, were consciously violated by employers. If the case 1s settled in
either Workplace Coordination Committee (WCC) or Township Conciliation Body (T'CB) or
through Arbitrary Council, the agreement reached at WCC or TCB or the decisions of AC are
hardly given any heed. For example, an AC decision for reinstatement of dismissed workers
will never be followed by employers as most employers chose to pay fines of 10 lakhs while
getting rid of union leaders. As a result, workers have not been able to obtain effective remedy
for their nghts being violated. Therefore, U Naw Aung, Chair of MICS, uses an analogy to
describe the failure of the labour organization law to bring benefits to the workers: “‘We are
given the right to cook the meal (right to organize) which we are not allowed to eat (not being
protected from discrimination)’. He stressed the importance of enforcing prescribed laws, the
agreements reached after conciliation and the decisions of the AC." Ma Phyo Sandar Soe
points out that such weakness of legal frameworks lies in the non-inclusive process of its

formulation and drafting, where workers were not represented.”

Fourth, the absence of an effective government monitoring mechanism allows

employers to move around the law and continue practicing discrimination against union leaders

* Interview with U Naw Aung, Chair of MICS and member of minimum wage committee on 7 March 2017

* Interview with Daw Phyo Sandar Soe, CTUM on 10 November 2016
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and members. Monitoring of the implementation of the labour organization law falls outside
the mandate of the Factory and General Labour Law Inspection Department, which makes
regular inspection trips even on weekends. Issues relating to labour organization laws are under
the care of the Directorate of Labour. Among 330 townships in the country, there are only 78
township labour offices. This limitation on the strength of government enforcement
mechanisms limit the government’s role mn giving protection to union members and leaders

from being discriminated against by employers contributing to the off-tracking of FOA

J.4.4 Role of iternational actors for FOA practice

Involvement of international actors or external agents of the FOA norm in the evolving
idustrial landscape 1s also an important manifestation of democratic change which shapes the
FOA practice in the country. International engagements in Myanmar’s industrial landscape
become discernible when the country is opened up. Access to Myanmar 1s facilitated by
democratic transition. International actors are mvolved in Myanmar’s industrial landscape
through three major channels: intergovernmental, government to government, and
mternational trade union networks. These three channels are not mutually exclusive and
sometime become interwoven. Intergovernmental and bilateral and multi-donor initiatives are
carried out across programmes in support of the country’s labour law reforms and labour rights
promotion. Despite the multi-channel engagement of external actors, their involvement in FOA
promotion 1s limited compared to external imnvolvement in other issues areas such as gender,

health, child and environmental 1ssues.

The country’s increased re-engagement with international development partners and
International Financial Institutions (IFIs) started from 2012 after several decades of severed
relations during 1986-1987 (ADB, 2017, The World Bank, 2017)." Traditional cooperation
with ILO was further reinforced. The ILO Freedom of Association Programme, with the
support of the Norwegian government, was conducted m 2012-2013 for the skill development
of union leaders. A total of 1,379 workers, 277 employers and 263 government officials
participated during its 81 days of training. Such traming provided by a neutral body 1s
welcomed by most of the unions. However, there also are questions from some labour activists

on the reach of such programmes to the broader workforce. They point out the madequacy of

* ADB discontinue its loans in 1986 and put the operations on hold from 1988. The World Bank stopped its loans in 1987.
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such programmes for the country, with the active workforce over 21 million, and they suggest

sustaining such activities and broadening their reach to the larger workforce.”

Denmark, the European Union (EU) and Japan invest in the activities to strengthen the
country’s legal and institutional capacity in implementation of labour norms. The U.S. has
been undertaking labour market collaboration with the government since August 2014. An
mnovative Initiative to Promote Fundamental Labour Rights and Practices was launched n
2014. Such mitiative brings together development partners in promoting labour rights
Myanmar. Denmark, Japan, the United States of America, the European Union and the
International Labour Organization (ILO) in cooperation with the Government of Myanmar
organize an annual stakeholders’ forum where government, employers, investors, workers,
social partners and development partners engage in dialogue on labour reforms and
strengthening stitutional capacities. ILO with the support and participation of the Swedish
International Development Agency (SIDA) and H&M Garment and 20 industries from the
garments sector in Myanmar are also planning to undertake a cooperative project on labour

: : 92
rights promotion.

Some international actors come through global trade union networks. They form a
large net of triangular and sometimes rectangular cooperative activities linking global unions,
unions from development partners, Union Federations and local unions i addressing labour
1ssues. Federation of Trade Union Burma (FT'UB), a trade union in exile since 1991, had
strong networks with global trade unions. FTUB returned to the country m 2012 and has
registered itself as Confederation of Trade Union Myanmar (CTUM) since 2015. CTUM 1s
the sole affiliate of the International Trade Union Confederation (ITUC) and IndustriALL, of

which the CTUM or 1its affiliates are members.

Other global unions such as the Building and Woodworkers International (BWI)
partner with a local union, the Building and Wood Workers' Federation of Myanmar
(BWFM), CTUM affihate participates in the project of Trade Union Sohdarity Centre of
Finland (SASK), ‘Human rights and decent work in the forestry and sawnwood industry’,

funded by the government of Finland. Solidarity Centre, an allied group of the American

“Interview with Daw Ei Shwe Cin Nyunt, Officer for Intemational Affairs, Labour Rights Defenders and Promoters(LRDP),
labour affairs Advisor to NLD labour affairs dated 14 October 2016.

* Interview with Mr. Rory Murgoven, Liaison Officer, ILO Office Yangon on 22 November 2016.
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Federation of Labour and Congress of Industrial Organizations (AFL-CIO), has also had
historically long relations with FTUB since the 1990s. Solidanty Centre 1s implementing the
bilateral consultative dialogue in Myanmar with the grant of the U.S. Bureau of Democracy,
Human Rights and Labour (DRL).” The Friedrich-Ebert-Stiftung (FES), Japanese Trade
Union Confederation (RENGO), Aid Abroad APHEDA (Australia), the Netherlands Trade
Union Confederation (FNV) partner with the Building and Wood Workers’ International
(BWI) organized a two-year project, ‘Organizing and Networking Migrant and Cross Border
Workers in Asia’ (2011-2012)." The Danish Trade Union Council of the International
Development Cooperation LO/FTF council produced the country’s labour market profile in

2016.

All these global-local union activities, some being supported by multiple donors and
some by single donors, facilitate the improvement of the idustrial landscape in Myanmar.
Activities organized with the support and cooperation of international actors range from basic
union skill tramings, labour reporter projects, exchange programmes, joint research on labour
1ssues in Myanmar to sponsorship to participants to international trade union activities. Despite
a broad range of activities aiming for help implementing FOA, the limited presence of local
groups for effective delivery has been a barrier. As discussed in an earlier section, the mited
presence of domestic labour rights advocacy groups 1s somehow related to resource constraints
and their inability to access available resources and assistance from nternational actors.
Therefore, there 1s a need for a better link between mternational agents of FOA and local
actors for better delivery in areas of FOA awareness and skill development for collective

bargaining.

5.5  'What explains FOA implementation challenges

Political space created by democratic transition, emerging legal, institutional frameworks
and domestic and international agents of FOA norms have made a certain degree of success in
mmplementing FOA in Myanmar. Considering the increased number of labour and employers’
organizations from 18 in 2012 to over 2,367 in 2016, quantitative progress 1s notable. However,

if we evaluate the way labour organizations have grown and their impact in creating peaceful

* Interview with Mr. Jamie Davis, Director, Solidarity Centre(Myanmar), on 26 October 2016
* Interview with U Thurein Aung, Action Labour Rights (ALR), on 6 December 2016
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mdustrial relations, much remains to be done. Stakeholders’ appreciation of the whole concept
of FOA and fostering the culture of engagement, social dialogue, and collective bargaining for
the enhancement of productivity and workers’ wellbeing are largely lagging behind the
quantitative growth of labour organizations and their activities and activities with the support of
mternational partners. Such challenges are particularly manifested in important and iterrelated
aspects: the emerging trend of conflict-based industrial relations, low unionization, growing
tensions and competition among unions and labour right CSOs for resources, attention and
power. These FOA mmplementation challenges are explained by three factor: divergent
conception of FOA among multiple actors, defective legal and institutional frameworks, and

misguided actions of key stakeholders.

d.5.1 Divergent conception of FOA by multiple actors

Prevailing societal culture, historical memories, legal and institutional defects and
madequate ntervention by domestic labour rights advocacy are responsible for diverging
conceptions about the rights conferred by the Labour Organization Law for freedom to
organize, to collective bargaining and the nght to strike. Employers’ and workers’ lack of
mstinct for argument or negotiation through dialogue lies in the authoritarian legacy of
Myanmar society where everyone becomes either dictator or dictatee.” In such a social setting,
concepts of social dialogue, bargaining, negotiation and argumentation based on equal standing
have been new to all. This 1s echoed by international observers that Sayargyr (Bossy) syndrome
1s alive m the country with a traditionally order-based environment, in which orders are given,
obeyed and not questioned and that has applied at all levels of society.” In addition, there are

cultural beliefs such as ‘Eternal thanks due to one to whom as small as a meal 15 owed’

‘P00 dDemEes’, a teaching handed down from generations, that also create a
CRODAPE RENYRE ’

stereotype of employers as eternal benefactors who are not to be complained against. Such
cultural beliefs become more profound as job opportunities get fewer and the unemployment
rate rises. Employers hardly see workers as partners for negotiation, bargaining and

compromise, which are major themes of the FOA norm.

* Interview with Dr. Ma Thida (San Chaung), Chair of PEN Myanmar, Yangon, former Board Member of PEN International
on 9 December 2016.

* Interview with Mr. Steve Marshall, Ambassador of New Zealand to Myanmar on 7 February 2017.
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Present-day implementation of the FOA norm since 2011 has also been affected by the
historical legacy of FOA practices i the country. As discussed in earlier sections of this
chapter, FOA had never been conceived 1n its true sense as a communication channel and a
grievance mechanism for peaceful industrial relations. During the colonial era, FOA has been
utilized as an effective tool in mobilizing anti-colonial movements. It has been an important
tool for politicians i post-independent Myanmar and in socialist Myanmar in rallying political
support. Despite several decades’ absence of FOA practice in the country, memory of past
practices of FOA remain alive for some people and they interpret FOA as a venue for
expressing the revolutionary spirits of trade unions. Lack of FOA practices under SLORC/
SPDC also created conditions where workers grievances were suppressed, and long-held
grievances tend to explode when FOA 1s reintroduced in the country. Therefore, the essence
of FOA norms is not well understood among domestic actors, government, employers and
workers.” In the words of Mr. Steve Marshall, on stakeholders’ lack of understanding on the

concept of FOA even during the drafting of the labour organization law:

In fact the concept was a new concept for many people in the
country.....including the peoples who are sitting in the table to negotiate [draft
law]. And so, attempting to have legislation, which includes processes of
registration, and management of trade unions leading towards the issues of
collective bargaining, 1s natural. When the actual concept was not fully

understood, very very difficult. ™

Myanmar workers’ lack of awareness about their rights to form and join workers’
organizations, and of the roles and functions of workers organizations is reported by the Centre
for Research on Multinational Corporations, Action Labour Rights, Labour Rights Defenders
& Promoters. It states more than two-thirds of the mterviewed workers or 310 out of 403

mterviewed workers do not know what a trade union 1s (Theuws and Overeem, 2017: 90-92).

Similarly on the employers’ side, some conceived FOA and trade unions as a channel
\ PlOY s

of communication but many employers are suspicious of the unions and their behaviour. Such

” Interview with Mr. Jaimie Davis, Director, Solidarity Centre, Yangon on 26 October 2016.

" Interview with Mr. Steve Marshall, Ambassador of New Zealand to Myanmar on 7 February 2017.
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conceptual underdevelopment on the employers’ side led to incidents of anti-union
discrimination which even appeared in employment contracts in the early days after
mtroduction of labour organization laws and regulations, depriving union members of
.. . .. , .
opportunities for promotion and bonuses. And there 1s evidence of the employers’ purposive
formation of unions to maintain formal compliance with regulations and for practical control
over activities. So both employers and workers need a kind of traming to see each other as

dialogue partners.”

In the absence of right conceptual development among stakeholders, introduction of
legal and institutional measures does not necessarily lead to the implementation of FOA

practices 1n its fullest sense. A survey findings states:

Labour representatives and employer representatives often view each other
as opponents rather than as partners in the struggles to achieve common

objectives (Bernhardt et al., 2017: 41).

At one extreme, management and enterprise owners views workers’ organizations as
challengers and thus take every measure to prevent formation of workers’ organizations.
Bribing union leaders, intimidating and sacking union members and leaders are common
stories that come up during the interviews with sacked union leaders." On the other end of the
spectrum, the employers and managements sponsor the workers’ organizations merely to
demonstrate their formal compliance to the FOA norms and thus such organizations are
neither free nor independent in carrying out collective bargaining. Even business owners, who
fall outside of these two extremes, see workers’ organizations as additional layers of institution
to deal with without much relevance to the productivity of their operations and profitability.
The enterprise survey undertaken in 2014 indicates that 70 percent of the employers find their
workers do not have good job attitudes (World Bank, 2014: 9). In the same way, workers’
views on the exercise of union rights 1s usually based on venting long-held grievances of the low
wages, long hours and bad working conditions they experienced over time. And as such,
seeking solutions by ways of social dialogue and collective bargaining at the workplace has not

been the preference of workers. Workers tend to view ‘collective bargaining without strikes 1s

* Interview with Ms. Vicky Bowman, Director, Myanmar Centre for Responsible Business, on 2 February 2017.
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Interview with Ma Hla Hla, former union leader from Tai Yi Company, on 15 January 2017
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collective bagging’ and thus strikes become weapons of first resort, quite contrary to the intent
of the FOA norm where strikes are meant to be the last resort. Some strikes tend to become
violent n the face of employers’ resistance against pay rises and good working conditions. Such
sour sentiments from both sides are found to be hindering the implementation of FOA norms

n a correct and appropriate way.

Deficient 1deational structure for the FOA norm 1s also reflected in the growing
tendency towards conflict-prone idustrial relations. Strikes were mcreasingly used by workers
as a weapon of first resort, which 1s not the FOA norm’s intent. Several strikes mvolved violent
demands going beyond the FOA norm’s contents or the rights accorded to workers under

101

Article 22 of the Labour Organization Law.” The concept of FOA, workers’ right to organize
m free will, to seek and raise a collective voice and engage in collective bargaining with an
ultimate aims of peaceful industrial relations, 1s not properly embraced by organized workers.
Evidence of such misconception of the FOA norm can be found in some slogans of workers’
organizations. The slogan of Agricultural Farmers’ Federation of Myanmar (AFFM-IUYF), for
mstance, 1s built in with conflictual tones: ‘organize, fight and win’ (AFFM-IUF congress report,
2014). Daw Khing Khaing Nwe, Joint Secretary of Union of Myanmar Federation of Chamber
of Commerce and Industry (UMFCCI,) shared her views on the role of labour activists in
mmproving industrial relations in the country, stating that although there are some lenient actors,
most are not. She emphasized the need for stakeholders’ education on FOA norms as key for
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comphance.” Lack of conceptual development about the FOA norm implicates the

mmplementation in transitioning Myanmar.

Ideally, a strike 1s to be the last resort for workers’ organizations in the collective
bargaining process. However, strikes often have been workers’ preferred mode to get their
voice heard. Therefore, the basic concept of the FOA norm i1s ill-defined and misconceived
among workers. Throughout the history, the concept is not appreciated in its rounded form,
and thus the FOA concept did not take root in Myanmar. Dennis Arnold and Stephen
Campbell note those incidents as the effects of sudden grants of labour rights after 50 years of

repression:

" Article 22 of the Labour Organization Law provides that ‘the labour organizations shall carry out peacefully in carrying out
holding of meetings, going on strikes and carrying out other collective activities in accord with their procedures, regulations,
bylaws, and any directives prescribed by the relevant labour federation’.

* Interview with Daw Khaing Khaing Nwe, Joint Secretary, UMFCCI and garment factory owner on 19 January 2017.
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Wildcat strikes are now widely pursued in advance of negotiating with
employers, rather than, as the Settlement of Labour Disputes Law would
have it, only once government-regulated negotiations have failed to produce a

settlement (Arnold and Campbell, 2017: 813).

A total of 447 strikes were recorded in the garment sector alone between 2012 and
2014 (McGregor, 2015). In one incident, the Korean factory owner, a diplomat from the
Korean Embassy in Yangon, the Labour Minister of Yangon division, Directors General of the
Department of Factory and General Labour Law inspection and the Directorate of Labour,
who were at the Korean-owned wig factory to help solve the labour dispute, were locked n the
factory by the workers from 8 pm to 5 am the next day (Sheimn, 2015). Such violent nature of
organized labour practice 1s frequently reported and became more concerning as it can
negatively impact the business climate, investors’ interest and the democratic transition process
i general. This concern 1s shared not only by policy makers but also by businesses and

international observers.” As Mr. Steve Marshall put it:

For labour market relationship, there are two options, one, you have a labour
market based on cooperation and second, based on conflict. Let’s be honest
on about it, it [ labour market relations| 1s based on dispute of interests, but
mental attitudes towards that dispute and how you are going to address that
dispute, the relationship 1s either going to be cooperative or can be
conflictual. And we were very concerned it [labour market relations in

Myanmar| looked quite rapidly moving to the conflictual. ™

During the waves of strikes in 2012, 2013 and 2015, some incidents are even termed as
‘riot times’, reflecting the violent nature of the activities. Those mncidents of organized labour
following the country’s liberalization challenge a widespread belief that increased hiberty would
de-escalate labour strikes as in the cases of China and Vietham (Aung, 2017). The opposite of
such belief was the case in Myanmar. A survey among 198 enterprises in the food and textile

mndustries showed that,

“ Interview with U Chit Shein, Director General, Factory and General Labour Law inspection Department on 31 January 2017
and Interview with Daw Khaing Khaing Nwe, Joint Secretary of the Union of Myanmar Chamber of Commerce and

Industry(UMFCCI) 19 January 2017

" Interview with Ambassador Mr. Steve Marshall representing the New Zealand to Myanmar on 7 February 2017
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Industrial relations have not been very peaceful during the last three years,
particularly in the garment sector. .... almost a fifth of the enterprises in the
sample reported that their workers went on at least one strike during the last

three years [2014-2016] (Bernhardt et al., 2017: 25).

The practice of forming workers’ organizations and carrying out industrial action has yet
to be in line with the expected behaviour for the FOA norm. Domestic practices of FOA go
against the mntention of the government to create peaceful industrial relations in the county.
Actually FOA practice in Myanmar 1s even found to be contradicting the aim and purpose of
the ILO and that of the Convention 87, which states in the preambles of the ILO Constitution

and Convention 87,

Recognition of the principle of freedom of association [is] to be a means of

improving conditions of labour and of establishing peace;"

Therefore, diverging conception of FOA among key stakeholders, confrontational and
challenging attitudes and actions of some trade unions hardly give good experiences to
employers to fulfil their obligation to encourage trade union activities as a useful
communication channel and effective grievance mechanism. These challenges of diverging
mterpretation and practices of FOA away from the original intents of FOA norm 1s also
explained by the evolving nature of the country’s legal and institutional structure and their

defects, which will be discussed in the following section.

2.9.2 Defective legal and institutional structures

Defects in labour laws are one of the reasons for the side-tracking of FOA practice in
Myanmar, implicating key stakeholders’ conceptions and actions relating to FOA practices.
The very first weakness of the Labour Organization Law 1s its lack of emphasis on the purpose
for workers’ organizations. Instead of a general mention about the aim of the law in its
preamble about protection of labour rights, better relations between employers and employers,
the law needs to emphasize what are the objectives of these workers” organizations. The law’s

lack of emphasis on the role of workers’ organizations in promotion of good industrial

1 Preamble of the ILO C087 - Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87)
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relations, i improving the working conditions and social status of workers and to enhance the
productivity which will benefit workers, employers and the whole economy of the country,
allows diverging interpretation among key stakeholders. Relating to this point, this research
supports the points made by I'TUC and SOMO on the loopholes in the Labour Organization
Law which states the rights of labour organizations to engage in collective bargaining, in that the
law fails to prescribe the responsibility of employers to engage in the collective bargaining, the
laws” omission of specific provisions on the duty to bargain in good faith, period for bargaining,
first contract arbitration, levels of negotiation, extension of collective agreements, registration of

collective agreements, or enforcement of collective agreements (Theuws and Overeem, 2017:

52).

Another defect of the Labour Organization Law 1s that provisions about penalties are
not sufficient to discourage workers and employers from engaging in prohibited actions. Article
51 provides that any employer upon conviction for violating any prohibited actions—such as
lockout during a pending trade dispute settlement, dismissal of workers for exercise of
organizational activities and participating in strikes—is to be punished with a fine not exceeding
one hundred thousand kyats (an estimate of 100 USD) or with imprisonment for a term not
exceeding one year or with both. Article 52 requires workers who engage mn strikes without
acquiring consent by the majority of workers, without informing the employer and authorities
i advance, to be punished with a fine not exceeding thirty thousand kyats (an estimate of 30

USD).

Another flaw lies in mconsistency i the provisions of the law. With regards to
mdustrial actions of employers and workers, the provisions in Article 37 require workers to
mform employers of planned strikes. However, Article 39 does not require employers to
mform workers of their planned lockout. Such provisions do not nurture a positive attitude

towards social partnership between workers and employers.

Administrative and institutional weakness relates to weak mtervention by government
agencies to monitor FOA application and to promote awareness about the labour organization
law. FOA monitoring weakness relates to the issue of the government labour ministry’s
departmental structuring. Although the Factory and Labour Laws Inspection Department
(FLLID) 1s responsible for monitoring most of the labour laws, implementation of the Labour
Organization Law 1s not under its purview. As the township officer of the Directorate of Labour

(DOL) acts as a register of labour organizations, DOL. 1s responsible for matters relating to the
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implementation of the Labour Organization Law. Although FLLID 1s not well resourced in
terms of staff, equipment and facilities,"™ they have a regular access to factories and work places

to monitor all labour laws practices including FOA implementation.

DOL, after several years’ experiences of enforcement challenges for the Labour
Organization Law, recognizes the need to address conceptual underdevelopment about the
FOA norm. Accordingly, to take on its role in defining the FOA norm in particular and in
promoting labour law awareness among stakeholders, DOL instituted monthly activities of
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‘Labour Law awareness raising seminars’ starting from 2016." Despite the itroduction of such
FOA norm-defining activities, many weaknesses still lie in the way such programmes are
delivered. Output-oriented delivery rather than outcome-oriented engagement limit the
mstilling of the FOA concepts to workers and employers. Besides, the government agency’s
lack of monitoring on stakeholder participation and evaluating the impacts of their programme
are to be addressed. Timing on organization of seminars was less sensitive to the workers’
availability. More mnovative and proactive FOA defining projects, such as onsite talks, could be

mitiated by the government agency to make greater impact on stakeholders’ conception

changes.

Another enforcement challenge 1s perception of dispute settlement mechanisms which
1s one dimensional, simply to protect workers, rather than as a neutral body sensitive to the
rights and obligations of all stakeholders (Ediger and Fletcher, 2017: 20). Most of the AB and
AC decisions favour workers. However, as stated above, the weak penalty for the violating party
usually finds the decisions of dispute settlement mechanisms being discarded by payment of

the penalty fees. A law with an ineffective penalty encourages recurring violations.

Increased occasions of disputes registered at Township Conciliation Bodies (T'CBs) can
be thought of as a sign of growing awareness of rights and increased labour organizations and
labour rights NGOs (Ediger and Fletcher, 2017: 15). Current research expands this reasoning
by arguing that growing incidents of disputes at the TCB are indication of hmited development
of the culture of social dialogue and inadequate role of the workers’ organization to settle the

disputes at the level of the workplace. Disputes could be reduced if worker’s organizations play

“ Interview with U Chit Paw, Hlaing Thar Yar Township
" Interview with Daw Htay Htay Soe, Directorate of Labour, Yangon Division on 25 January 2017
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an effective role in representing the workers and engage in social dialogue and collective
bargaining at the workplace. Workers’ organizations ideally are to be the tool for negotiation
with managers or employers for peaceful industnal relations. However, such instrumental role
of the organization 1s not well appreciated and applied by workers and employers. In most of
the cases, the role of organized labour activities 1s misunderstood and they are misused as a
means to express grievances through a show of force and organized activities to challenge the
employers. Therefore, 20 labour strikes occurred in 2014 and 14 in 2015. And several strikes,
mcluding those in factories—High Art, Golden Day, Master Sport Ford Glory, Red Stone, E
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land—used forces going against the law.

Defective legal and mstitutional structures have mplications for the conceptions and
actions of key stakeholders. The growth of workers’ organizations neither represents progress
of FOA norm implementation nor evolution of a culture for social dialogue on the ground. As
legal, mstitutional and administrative weaknesses do not foster the practices of social dialogue,
collective bargaiing, the presence of registered workers’ organizations means little for FOA

practice.
2.9.83 Inadequate agency by socializing actors

Norm advocacy plays an important role in encouraging domestic practice of a new
norm. Although the FOA norm 1s not a new norm for Myanmar, it has been implemented n a
way that highly deviates from the contents and mtents of the FOA norm under successive
administrations. Upon its remtroduction m 2011, ILO, with the financial support of the
Norweglan government, had conducted the ILO Freedom of Association Programme to
provide basic skills for workers, employers and government representatives for the exercise of
the FOA norm, including union formation, organizing activities, exercise of collective
bargaining, dispute resolution and occupational safety and health. ™ These activities are very
mmportant for mstilling the knowledge about union practice and equipping key stakeholders
with the skills required for social dialogue. While such programmes are important, their
provision 1s insufficient and their reach to the broader membership of stakeholders 1s very

limited as most of trainees were not able to further disseminate the acquired knowledge and

“ Interview with U Chit Shein, Director General, Factory and General Labour Law inspection Department on 31 January 2017

" A total of 1379 workers, 277 employers and 263 government officials participated during its 81 days of training sessions.
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skills among their fellow workers and employers. In the meantime, advocacy for the FOA
norm has been undertaken by workers’ rights advocacy groups with their limited resources
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supported by limited international actors.

The role of development partners is significant in labour law reform processes. As
discussed before, Denmark, Japan, the United States of America, the European Union and the
International Labour Organization in cooperation with the government initiated the labour law
reform process and operationalized stakeholder consultation mechanisms, including tripartite,
bipartite and multi-stakeholder forums. Annual stakeholders’ forums bring together
government, workers, employers, civil society actors and mternational partners. Such mitiatives
are important and have great potential in rendering medium and long-term benefits as they
address structural defects, improving legal and mstitutional structures. However, for the short-
term 1ssue of low awareness of FOA, development partners’ role in FOA advocacy 1s limited,
reflected m the presence of a handful of labour rights advocates who run on the support of
mternational labour unions such as the Japanese Trade Union Confederation (RENGO), Aid
Abroad APHEDA (Australia), Oxfam, and the Netherlands Trade Union Confederation
(FNV). Their activities include labour 1ssue mapping and needs assessment exercises, research
and traming, sponsoring workers for ILC conference participation, exchange programmes and

basic union skill development programmes.

Although labour rights 1ssues in general receive attention from domestic and
mternational actors, not enough efforts have been devoted to the FOA mmplementation issue.
Recent studies reveal FOA implementation as one of the most pressing labour issues in
Myanmar. The joint study by Centre for Research on Multinational Corporations (SOMO),
Action Labour Rights and Labour Rights Promoters and Defenders (LRPD) on 12 factories in
the garment sector reports that ‘independent union 1s found to be active in just one factory.
Many workers have no 1dea about freedom of association and the right to collective bargaining.’
The study recommends constant investment and attention from government, employers,
workers and ternational organizations including the ILO and internationally funded
programmes with a clear focus on these enabling rights of FOA and collective bargaining

(Theuws and Overeem, 2017: 118).

" Interviews with Daw Ei Shwe Cin Nyunt (LRPD) on 14" October 2016 and with Daw Thet Thet Aung, 88 Generation Open
Society, Labour affairs officer, on 19 October 2016 indicates that their activities are supported by the Open Society
Foundations.

134


http://www.jtuc-rengo.org/

There also are limits to the role of international actors in playing their supportive role
m domestic norm implementation. Notwithstanding their good intentions, technical expertise
and resources that they bring for FOA implementation in Myanmar, their orientation for
output rather than outcome has side-lined grass-root workers’ organizations from the benefits
they render. Concentration of their investments in projects and programmes with the main
Trade Union Confederation has become a source of tension between Confederation and non-
Confederation unions. Such concentration of support to a single Confederation has major
mmplications as it consciously or unconsciously encourages a particular organization to build
power, as opposed to the FOA norm’s main purpose of equalization of power in society. The
low base of many workers’ organizations 1s one factor hmiting their capacity to engage with
mternational actors. Therefore, facilitating or supporting the agency of international actors
reaches only to some selective actors who can play their role in a more professional manner.
Real workers’ organizations and union leaders who work for passion were knocked out by

those who work for FOA implementation as a profession.

International actors learn through their interventions in the labour market. Initial
mterventions by international actors in the industrial landscape tend to empower workers
without ntroducing adequate educating programmes. The deliverer of Success Training
Programme, run by the collaborative mmitiative of government and multi-donors, shared her
experiences that they have to adjust their training design, which was rights-focused mitially. New
training programmes introduce basic soft skills such as behaviour, hygiene, nutrition, financial
management (1/6 of the programme), while another 1/6 1s devoted to labour laws awareness
and 2/3 of the programme to technical skills for the workers. She found soft skills training
more productive, as industry feedback on those batches of workers are positive."" Success
Training 1s a pilot project run by multi-donor funding. Many more such programmes are

needed to put FOA norms on track i the country.

This research finds that several imtiatives by the government, local and international
actors are useful for FOA practice to a certain extent. Current activities are not sufficient to give
key stakeholders, employers and workers a good experience of FOA practice. Continued sour
and challenging sentiments of workers towards employers do not give a good experience for

employers. Employers’ continued failure to see workers as social partners gives workers a bad

" Interview with Daw Phyu Phyu Aye at Success Skill Training Centre on 25 April 2018.
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experience as well. Domestic and mternational actors need to find ways to introduce
programmes which can give good experiences of FOA practice to key stakeholders, as in the
case of RBC where several business solution programmes introduced to industries give good
experiences of practicing RBC to employers. Greater resources and mternational attention can
contribute m assisting government and domestic actors to think about better programmes to
show employers that FOA 1s an effective communication and grievance programme, and to
demonstrate to workers that FOA practices are good bargaining and negotiation tools for better

wage, working conditions and better lives.

5.6  Conclusion

The objective of the current chapter 1s to contribute to norm implementation literature
by explaming FOA implementation challenges in Myanmar in a political context where legal
and institutional structures are shifting. As such, this chapter examined the way the FOA norm
1s being implemented (or not implemented) under successive administrations. Extending from
historical perspectives, it further mvestigated why FAO implementation off-tracked despite its
successful institutionalization as reflected in the growth of workers’ organizations during the
transitioning period. The research analyzed, mterpreted and described the historical data and
primary data on the conception, action and motivations of state, employers, workers and

international actors.

Current research on norm implementation in contexts of structural fluidity gives novel
accounts on transitioning contexts, and the emerging nature of legal and mstitutional structures
allows multiple actors to conceive of the FOA norm in diverging ways and to act in a way
contradictory to the FOA norm’s intents and contents. The state advanced its interests of
legiimation and pacification (peaceful industrial relations) unsuccessfully as it failed to define
the FOA concepts for key stakeholders: employers and workers. Neither was the state able to
earn the trust of workers, who sometimes ridicule the ‘Ministry of Labour’ to change its name
to ‘Ministry of Employers’. Workers’ long-held views on government as one who always sides
with businesses did not help FOA to cement the trust deficit between employers and workers.
If the government made efforts to sufficiently invest in defining the FOA concepts among key
stakeholders, it might need to spend less on costly enforcement measures. The limits of the
state’s enabling role become apparent as its inability to adequately define the FOA norm.

Defective legal frameworks, weak monitoring and enforcement mechanisms, and lack of
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mcentive mechanisms also make states’ role questionable. Most norm studies hold states
accountable for norm implementation or lack thereof. This study reathrms the limits of the
state’s enabling role i domestic norm 1implementation. Norm compliance 1s more than the
function of state and transnational actors; it actually 1s a function of three types of agency—state
as enabling/inhibiting agent, international actors as facilitating(supporting)/impeding agents, and

workers and employers as executing agents of norms.

The major limits of executing agents, or workers organizations and labour activists, are
their unfamiliarity with the concept of representation, negotiation, compromise and social
dialogue. Their prevailing concepts of ‘organize, fight and win’ need to be replaced by
‘organize, represent, negotiate and compromise for win-win’. Underdeveloped conception lies
i both camps, employers and workers. One side has to move first to eliminate distrust
between them. In the absence of conceptual development among major stakeholders, the
presence of workers’ organizations and other communication and grievance and conflict
resolutions mechanisms such as the Workplace Coordiation Committee (WCC) cannot make

any impact on improving industrial relations.

Another mimportant aspect revealed by the study 1s that states endeavour to mtroduce
policies, laws and mechanisms for the implementation of the FOA norm entails quantitative
growth of workers’ organizations. However, such growth i workers’ organizations does not
necessarily mean norm implementation success. In this regard, the findings of this research
align with Thomas Risse and colleagues’ arguments that incorporating norms into domestic

mstitutions and law 1s insufficient for shifting practices (Risse-Kappen et al., 1999: 250).

The prevailing literature tends to measure domestic institutionalization of norms as a
sign of implementation success and the end stage of contestation. The case of Myanmar reveals
the opposite to such conclusions, as the incorporation of the FOA norm in domestic laws,

policies and enforcement institutions did not guarantee fulfilling the purpose of the norm.

Such study on norm implementation in transitional context by focusing on multiple
actors and domestic structures gives the advantage of being able to appreciate the mutual
constitution of agency and structures and it allows revealing the significant role of executing
agents and the 1mportance of incentive mechanisms in norm implementation. These
understandings might be difficult, if not impossible, to draw from studies in a static structural

context.
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Elaborated discussions on empirical findings in this chapter support this research’s
theoretical expectation that weak-conflictual agential dynamic entails off-tracking norm
practices. In the case of FOA, weak-conflictual agential dynamic is found to be driven by
conflicting ideational structure and defective legal/institutional structure as well as inadequate
mternational interests and mvestment in socializing FOA in Myanmar. Empirical accounts of
FOA mmplementation highlights three important drivers to weak-conflictual agential dynamic.
First, domestic implementation of international norms can better be explained by taking
account of the conception and actions of multiple actors within state. Although transitional
contexts offer improved legal and mstitutional provision by the state, there are limits to the state

(government) as enabling agent of FOA due to its capacity constraints.

Second, off-tracking of FOA practices in the country is primarily explained by diverging
conceptions about FOA by key stakeholders due to the influence of historical factors, owing to
the defects i evolving legal, institutional structure and msufficient intervention of domestic and

mternational norm advocacy.

Third, diverging conceptions on FOA along with tensions among and within key
stakeholders (workers and employers), and nadequate agency of domestic and international
actors in promoting FOA represent a weak agential dynamic. A weak dynamic of agents around
the FOA norm could not effectively address the deficient ideational structure and defective
legal and mstitutional structure, and thus serve to undermine the practice of FOA during the

first phase of transition towards democracy in Myanmar.
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Chapter Six: Responsible Business Conduct in Myanmar

6.1 Introduction

‘Since the quasi-civilian government under Thein Sein came into existence sorne six
years ago, things have begun to change....Much progress has also been made to have private

companies local and foreign embrace responsible business conduct’
(Jagan, 2017).

This chapter examines the responses of local and foreign businesses to an emerging
norm of ‘Responsible Business Conduct’ (RBC) during the first phase of democratic transition
m Myanmar (2011-2016) while giving brief historical perspectives on behaviors of business in
the country. The RBC norm 1s selected as a case for the current comparative analysis on norm
compliance variation within a state, given a paradoxical finding on increasing engagement of
many businesses to RBC as a voluntary norm while some other businesses are not able to fulfil
their legal obligations to allow freedom of association (FOA) for their employees. Despite a
similar degree of the government’s legal and institutional support to FOA and RBC

mmplementation, varied implementation outcomes suggests a need for comparative scrutiny of

RBC and FOA.

RBC case represents a ‘principle norm’ as it 1s termed by Alexander Betts and Phil
Orchards."™ Referring to their studies on the Responsibility to Protect (R2P) norm, Brian L.
Job and Anastasia Shesterinina characterized ‘principle norms’ as composite norms, as they are
composed of more than one element. These scholars considered ‘principle norms’ as ‘the
critical norms at 1ssue in the international system today’ considering little prospect of such a
norm as R2P for definmitive mstitutionalization at the international level and the lack of direct
relationship between institutionalization and implementation (at both systemic and domestic
levels)(Orchard and Betts, 2014: 158-159). This study argues that categorizing norms into treaty

norm, principle and policy norms is not always helpful in understanding implementation

" According to Betts and Orchard, ‘principle norm’ is distinguished from the treaty norms in terms of the less formal and
codified nature of the norm. Principle norm may be in the process of institutionalization in international fora. Orchard, P. &
Betts, A. 2014. Implementation and World Politics: How International Norms Change Practice, Oxford, Oxford University
Press.
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outcomes based on these categories. Study on implementation of RBC, a principle norm with
1ts composite nature, demonstrates a different path in implementation as opposed to such
principle and composite norm as R2P. Selection of RBC case allows this study to substantiate
the linkage between the type of norm and the domestic implementation process, which is less
clearly theorized in extant literature. For mstance, Brian L. Job and Anastasia Shesterinina
considered the constraints of contradicting elements in the R2P on its institutionalization and
implementation. But the channel of such constramts 1s not fully explained. Therefore, the
current study’s selection of the RBC norm as a composite principle norm with its less formal
and less codified nature composing multiple components allows the current study to verify the
linkage between contents of norm and domestic implementation while 1dentifying the channel

of influence.

This chapter 1s organized n three sections. First, it describes historical perspectives on
the behaviour of businesses to discern the distinctive nature and characteristics of specified
actors, their actions and conceptions and structural changes generated by democratic transition
since 2011. The second section presents primary data identifying actors, detailing the
conceptions and actions of stakeholders—state, businesses, non-state interest groups and
mternational actors—in engaging RBC i Myanmar during the first phase of democratic
transition (2011-2016). The third section analyzes the linkages of norms’ contents, transition-
generated structural changes and the nature and attributes of the multi-actor dynamic generated

during the process of socialization of RBC in Myanmar.

Information generated during field research in Myanmar leads the current chapter to
make three arguments. First, introduction of RBC with its four distinct elements leads to the
emergence of multiple actors who act as agents of RBC. These actors create a strong and
synergetic dynamic in carrying out activities for four different themes. Those thematic activities
not only enhance ‘awareness, appreciation’ among stakeholders, but also create opportunity for
businesses (key stakeholders and executing agent of RBC) to ‘experience and apply RBC'.
Greater societal awareness serves as natural monitoring mechanisms. Greater opportunity for
key stakeholders (businesses) to experience RBC, the benefits and cost associated with its
application, serves as an effective and sustainable compliance mechanism. Second, a strong,
synergetic, multi-actor dynamic for RBC immplementation i1s made possible by financial,
technical and human resource support and assistance from international actors and the state’s

(government’s) provision of legal and mstitutional arrangements. Third, diverse and distinctive
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tools employed by multiple actors or agents of RBC determine RBC implementation outcomes
through provision of good experiences for businesses (executing agent of RBC), supporting
theoretical predictions of this research as discussed in Chapter Three. Although behaviour
changes in businesses mn general can be explained by the logic of consequences or anticipated
cost and benefits—business sustainability, competitiveness, branding and marketing benefits

etc.—the logic of experiences explains indigenous businesses’ increasing embrace of RBC.

6.2 Historical perspectives on business behavior in Myanmar

This section provides historical perspectives on businesses’ behaviour in Myanmar,
emphasizing how businesses operated during successive periods and how their operation

affected social, environmental and governance aspects of the country.

6.2.1 Business behavior in pre-colomal Myammar

Prior to the country being annexed by the British in three phases of conflicts in 1824,
1852 and 1885, the socio-economic fabric of the country was feudal and customary in nature
where all societal matters, administrative, socio-economic and religious institutions, revolved
around monarchs who sourced their absolute and arbitrary powers from traditions and
customs. Feudal society in Myanmar was distinct from the European feudal system where there
were connections between land and the serf (Wai, 1961: 1-2). Relations between the rulers and
the ruled in feudal Myanmar were personal. The monarch reached his subjects through
provincial governors (Myowuns), hereditary township chiefs (Myothugis) and village headmen

who exercised the police, the judicial and the taxation authonty (Walinsky, 1962: 11-12).

Economic activities in pre-colonial Myanmar were largely facilitated by informal
mstitutions and social networks (Bissinger, 2015: 223). Traditionally, monarchs were the biggest
landowners in the country and were engaged in money-lending and trading (Hla, 1989: 21-24).
The monarch’s monopolies over mining and trade of precious minerals and forest resources
also highlighted their business roles. Royal orders dated the 13" century towards the end of the

Kong Boung Dynasty indicate that monarchs gave social, environmental and governance
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consideration in executing their political and economic roles." However, it is impossible to
examine actual implementation of those orders as no records can be traced on the manner in

which these royal orders were executed (Tun, 1986: 7-21).

Royal exercise of power over their subjects, who owed services to monarchs, were
largely arbitrary. Such extraction of services and revenues were a huge burden to the subjects as
the governors usually collected more than the normal levies and forwarded 60 to 80 percent of
their authorized collections to the royal treasury (Walinsky, 1962: 14). The repressive nature of
those taxes, partly due to the absence of a salary system for crown servicemen, 1s recorded by
Crawfurd, Sangermano and Harvey (as cited in Wai, 1961: 26). Myanmar kings’ exploitative
practices and their socio-economic impacts in pre-colonial society was reflected upon by U Toe

Hla:

Although royal service men ‘athis’ or poor folks were called for military
service and cash contributions were exacted from them and some poor ‘athis’
took bondage loans pledging either themselves or their family members in
order to meet the demands. So, the indebtness of the people was not only
because of their poor economy but also because of the frequent demands of

contributions and corvee labour by the crown (Hla, 1989:42).

e Royal Orders requires personnel of all the armed forces to be loyal and courageous but they are discouraged from being
exceedingly ruthless and cruel (Order dated 6 May 1249) and called for secretanal staff of the palace to be prompt in their
work but they are to be civil in all their public dealings (Order dated 19 June 1368), and to respect the life and property of
all people and help the Athi (Common Folks) in the province so that they would thrive (Order dated March 1788). Upon
request of Kun Bon Forest Recluse Monk, an area around his place was designated as bird sanctuary (Order dated 30
March 1807). Order dated prohibited cutting Te Bin- Diospyros burmanica River Ebony (Black Wood), on the western
ranges and required to preserve black woods. TUN, T. 1986. The Royal orders of Burma, AD 1595-1585, Center for

Southeast Asian Studies, Kyoto University.
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Indebted common folks were enslaved. However, slavery in the country was somewhat
different from the common understanding i other parts of the world. The memoir of the
reverend Farther Sangermano during his residence as missionary in Ava, the last throne of the

Myanmar kings, noted:

Slaves are treated as children and as forming part of the family of their
masters indeed it 1s not a rare thing for them to become the son in laws of
their masters. And slavery 1s not for life, a slave 1s freed upon repayment of

his debt (Sangermano, 1833: 122).

Towards the end of the Kong Baung Dynasty, some benevolent kings made significant
departure from their predecessors in terms of governance, administration and social welfare
and economic development. King Mindon (1852-1878) placed all high officials on salary in
place of the former system of Myothugyr or revenue fiefs, and attempted to replace the
previous service system with a universal household tax based on ability to pay (Walinsky, 1962:
21). King Mindon consulted learned monks to take actions in alleviating tax burdens on
ordinary citizens and tradesmen in Taungoo and Ye Me Thin townships in Myanmar (Kyi,

1977:70).

Reconciling the records of historical exploitative taxation practice with official accounts
of the ethical, social and environmental consideration of monarchs as they appeared in the
royal orders, this study concludes that the monarchs as business actors did not fail to consider
social, environmental and governance aspects of their behaviours. However, administrative
systems of the day and the tradition of personal-based relations between the rulers and the
ruled created loopholes which were exploited by the middlemen, town and village headsmen,
for their personal benefits and thus common folk were extorted in pre-colonial society in

Myanmar.
0.2.2 Business behavior in colonial Myanmar [1885-1948]

Businesses m colonial Myanmar are usually characterized as monopolistic and
oligopolistic in nature (Steinberg, 1982b: 126, Than, 2007: 10). The colonal power’s
mtroduction of the system of law, sanctity of contracts, cash-based economy, modern
mdustries, and transportation and communication facilities presented economic opportunities.

In theory, the laissez faire policy of the colonial era encouraged competition and freedom of
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economic activities. However, in practice, close relations between the colonial government and
foreign businesses did not provide a level playing field in the colonial economy. Ian Brown
states that the European businesses influenced the direction and character of the colonial
administration not only through the channels of mformal, social and commercial means, but
also through formal mechanisms of seat allocation on the Legislative Council to the Rangoon
Chamber of Commerce, to represent European business interests (Brown, 2009: 17-18, Ky,
1977: 94, Bissinger, 2015: 76-80)."" The regulatory role of the colonial government over
businesses was largely compromised as the main concern of the colonial authorities was

producing enough revenue to pay for the cost of administration (Charney, 2009: 10).

The socio-economic mmplications of oligarchic businesses and the concentration of
British capital and entrepreneurship in key industries were significant. Economic alienation of
idigenous businesses was the most apparent impact of monopolistic businesses. Only a few
mdigenous industrial establishments existed in colonial Myanmar as Furopean businesses
controlled the major industries of the country, especially mining (including oil), the teak
industry, and rice milling." As the gap between foreign businesses and local consumers was
filled by Chinese and Indian immigrants, indigenous businesses did not get an opportunity to
participate even 1n the trading activities in which European businesses had less mterest (Kyi,
1977: 111, 118). Despite the critical role of Indian money lenders (Chettiars) m agricultural
financing serving as a bridge between ‘Western” finance and the Burmese cultivator (Turnell,
2005: 35), Chettiars’ usurious money-lending practices and foreclosures of lands became a
widespread phenomenon in the country. A quarter of agricultural land i the thirteen principal
rice-growing districts of lower Myanmar fell into Chettiar hands in the mid-1930s as compared

to 6 percent of agricultural lands under Chettiars in 1930 (Brown, 2011: 728).

Oligarchic practices and tactics of European businesses in Myanmar also affected local

society by depressing commodity prices and the living conditions of farmers. A paddy ring

" Khin Maung Kyi referred to the Report of the Administration of Burma 1880 - 81 p. 34 to record that Ayeyarwaddy Flotilla
Company received financial supports of pound sterling 12,000 or 15 percent of the company’s revenue from the British
government in 1880.

" Four principal European rice milling and exporting firms: Steel Brothers, the Anglo-Burma Rice Company, Ellerman’s
Arakan Rice and Trading Company, and Bulloch Brothers, three firms in the oil industry; the Indo-Burma Petroleum
Company (subsidiary of Steel Brothers), the British Burmah Petroleum Company, and the Burmah Oil Company and five
firms in the teak industry: the Bombay Burmah Trading Corporation, MacGregor and Company, T. D. Findlay and Son,
Foucar and Company and Steel Brothers BROWN, 1. 2009. British firms and the end of empire in Burma. Asian Affairs,
40, 15-33.
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founded by four European rice millers decided and Iimited the purchase prices. Despite the
price rise in foreign markets, the paddy ring did not raise the price for growers (Kyi, 1993:102).
Ludu U Hla recorded the way the Steel Brother Company' operated in colonial Myanmar
and how they affected the lives of cotton brokers and cotton factory workers. Experiences of U
Ant Chi, a broker at Steel Brother cotton mills and Daw Ant, a worker from Myinmu Steel
Cotton Factory were recounted by Ludu U Hla. The Steel Company employed some specific
tactics to depress the commodity prices by arranging the timing of their borrowing from banks
i London at harvest time. So that the banks in London called for loan repayment from
Chettiars who 1n turn forced loan repayment from cotton and paddy farmers, requiring them to

sell their newly harvested commodities at a low price.

Even i those days when exploitative business practices prevailed, some outstanding
businessmen stood out in the country’s history. Those businesses include foreign businesses as
well as a well-known indigenous businessman who were recognized as benevolent businesses. U
Nar Auk, a well-known ethnic Mon, even appears in the country’s elementary history textbooks
for social services rendered by his businesses. He started a timber business and later expanded
to the paddy trade, the steamship industry and money lending. In his efforts to liberate poor
people from the exploitation of foreign businesses, he offered low mterest rates to farmers and
bought paddy fields for higher prices. His Burmese Steam Navigation and Trading Company
allowed monks, nuns, the elderly and children to ride for free, challenging the Irrawaddy
Flotilla which cut its fare by half in a bid to win back passengers. Despite the competition
between U Nar Auk and Arrawaddy Flotilla Company ending i favour of the latter, the
benevolent spirit of an indigenous business signifies the mspiration of some businessmen to
contribute to society during colonial days. A similar manner of consciousness by businesses for
societal welfare was noted during the period under Japanese rule (1942-1945). In their efforts
to form a traders association, Myanmar traders advocated for doing away with extracting

excessive profits from the consumers (Hla, 1950: 209).

Some individuals from leading foreign businesses were also recorded for their public
) g p
services while running their businesses. For mnstance, Mr. David Francis and his son John L.

Francis, agents of Bombay Burmah Trading Company and the Irrawaddy Flotilla Company in

" Steel Brother Company operated in many business lines including in oil, teak, rice, cotton, and cement and trading
businesses.
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Myanaung town were noted for their keen interest in the corporate life of the town and for their
devotion of their ime to the public service (Wright, 2015: 393-395). Some prominent Chinese
and Indian businessmen were also known for their charity and generosity. Mr. Lim Chin Tsong
and Mr. Chan Ma Phee were known for their generous support to public mstitutions such as
Dutfferin women’s hospitals, temples, and water wells (Wright, 2015: 309-312). Similarly, Hajy
Mohamad Yusuf Ismail, director of Sooratee Bara Bazaar Ltd. and Bootahtaung Company,
earned the Kaisar-i-Hind, a medal awarded by the British monarch, in recognition of his
services in the advancement of public interest. His contributions included the establishment of
a rest house for all nationalities and an eye hospital in Mandalay (Wright, 2015: 333). Some
businesses’ patronage was motivated by their quest to build local connections for their business
success (Charney, 2009: 23-24). Regardless of the motives behind those businesses, their
behaviour had positive social ramifications even during the period when opportunities existed

for exploitation.

Therefore, we can conclude that practices of businesses in general in Myanmar during
colonial administration are not far from the 1dea of responsible business conduct. Even in the
time when the 1deational structure for RBC was absent, mstances of RBC practices are not
totally absent. Rare cases of individual businesses and their long-term views on making societal
mmpacts through their business activities were found by this research. Such findings highlight the
mmportance of executing actors, their mitiatives and their leadership potential in inspiring

broader groups of actors in the society.
6.2.3 Businesses’ behaviour in parliamentary Myanmar [1948-1962]

This study tries to understand the state of businesses behaviour in newly independent
Myanmar through comprehending the country’s economy, which is largely characterized by
Burmanization, nationalization, and state-led industrialization. Despite the new government’s
efforts to secure key economic assets of the country from the hands of foreign monopolies to

state ownership and reviving indigenous business entrepreneurship,’"” indigenous

" In June 1948, businesses of foreign interests, the Irrawaddy Flotilla Company and the forest concessions, sawmills, and
timber yards of the foreign teak firms - the Bombay Burmah Trading Corporation, MacGregor, 'T'. D. Findlay, Foucar, and
Steel Brothers were taken under the state’s control. In October 1948, the land nationalization act was promulgated to reclaim
lands which were passed from indigenous cultivators mto the hands of major landlords, notably the Indian Chettiars during
colonial periods. Internal trade and export of rice were also under the State Agricultural Marketing Board which had
excluded foreign merchants, traders, and dealers in the sector since the 1950s. And in the 1954, the government made
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entrepreneurship ‘lagged far behind that of the Indians and Chinese’ (Steinberg, 1982b: 761).
The government’s private business support programmes were less meaningful due to the
mcreasing role of government in industry, the challenges of inadequate industrial infrastructure,
and instability caused by communist and ethnic msurrections (Brown, 2011: 744, Brown,
2013:111-112). Clientelistic networks between state and businesses are noted in newly
independent Myanmar as political parties had to rely on financial support from business for
political campaigns while businesses sought government patrons for easier access to
government-controlled resources, to get protection from illegal activities, and for privileges in
tax matters (Hlaing, 2002: 82). Such networks mmplicitly indicate the less ethical and

responsible businesses of those days.

A dearth of data about behaviours of businesses makes it impossible to make a
generalizable claim about business behaviour in post-colonial Myanmar. However, there are
some entrepreneurs who are conscious of their duty to public welfare. A confectioner named
Daw Ohn Tin received recognition from the Deputy Director of Industry U Saw Tun i his
broadcast talk for keeping up her percentage of glucose pretty high in spite of the difficulty she
met in importing the ingredient. Such public-spirited manufacturers are encouraged by the
government (Station, 1950: 123). Some entrepreneurs renowned for their contribution to the
society include Dragon Daw U, a women entrepreneur who has owned cheroots factories since
1945, employing almost 6,000 workers, mostly women, in her 27 factories. Donation of the
building of the Rama Krishna Hospital in eastern Yangon and the land donated for leprosy
patients in Mandalay are some of Daw U’s contributions to public welfare (Cin, 2010).
Philanthropic entrepreneurs in a business centre in Mandalay are recorded by Ludu Daw
Amar in her works on ‘Mandalarians’. Philanthropic business persons includes Daw Mein Kha
Lay for her generous donation of twenty-six pavilions across the city, U Soe Kha Lays for his
donation of public utilities such as water wells, Trader Daw Chi for donating a bridge across Ye

Kyi stream (Amar, 1991: 72,73,86).

0.2.4 Business behavior in socialist Myanmar [1962-1988]

Scholars noted the continuation of clientalistic networks and cronyism during the

socialist period (Hlaing, 2002: 92). State-led socialist economic plans hardly materialized due to

substantial investment n the extractive sector entering a joint venture with Burmah Oil and Burma Corporation for mining
BROWN, 1. 2011. Tracing Burma's economic failure to its colonial inheritance. Business History Review, 85, 725-747.
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the uncoordinated economic policies of the socialist government. Competition between two
policy camps, one preferring industrialization and import substitutions, and the other pushing
for cooperative movement did not achieve either (Charney, 2009: 120-121). The government
lost support from the business community due to abrupt changes in economic policies which
had encouraged indigenous private enterprises and industries to the nationalization of
mdigenous and foreign private enterprises in 1963 (Silverstein, 1964: 88). Government efforts
to mcrease production and import necessary goods were also negated by distribution problems
(Silverstemn, 1966: 96). Rampant corruption and inefficiency i the state’s administrative
capacity also undermined the economic output and welfare, resulting mn an economy

dominated by black markets (Bissinger, 2015: 223).

While recognizing the damaging role of illegal or smuggling business networks,
hmaung-kho, in the country’s long-term development, the networks had a positive role in
helping the socialist government to create social equilibrium as the networks eased socio-
political issues of the day such as shortages of basic goods and unemployment issues. Such
state-business clientelistic networks broke out in 1987 when the government demonetized the
largest currency notes and these networks stopped serving the interests of the businesses and
the social equilibrium was disrupted (Hlaing, 2002: 83-88). Continuity of crony capitalism
under successive administrations in the country’s recent history portrays how businesses behave
i the socialist era. Notwithstanding some positive socio-economic impacts made by these
state-business clientelistic networks, the society had to bear the huge costs mvolved in crony

capitalism.

The government’s efforts to make economic reforms in the late 1980s were not able to
salvage the economy and it could not serve the long-term interest of the peoples. Although the
country experienced some economic growth between 1974 and 1984, the rice trade dependent
economy collapsed in the mid-1980s following the fall in world rice prices. Ensuing economic
difficulties and socialist planners’ efforts to punish black markets through demonetization
sparked mass unrests in 1987 and 1988, leading to the end of the socialist era. The country’s
experiences during the socialist era leads some scholars to conclude that the Burmese way to
socialism produced ‘equality of hardship and misery rather than equality of welfare’, the

opposite of the general expectation from a socialist economic system (Brandon, 1997: 79).

148



6.2.5 Business behavior under SLOC and SPDC [1988-2010]

The role of private businesses was expanded during the administration of the State Law
and Order Restoration Council (1988-1997) and the State Peace and Development Council

118

(1997-2010). SLORC’s economic liberalization aimed to encourage private investment  and
foreign investment.” The Myanmar Chamber of Commerce and Industries™ was re-
established after more than a quarter of a century (Brandon, 1997: 101-105). State monopoly
was surrendered except in teak, o1l and gas, pearls, precious stones and mineral extractions,
banking, broadcasting, air transport, and the electricity sector (Krongkaew, 1995: 72-73, 1989).
However, SLORC retained its economic role through maintaining state ownership of all land,
natural resources and the exclusive right to operate in many key economic sectors. State
Economic Enterprises (SEEs) continued to enjoy privileges in the forms of exemption of
mmport licence fees for certain commodities and capital goods, privileged access to raw
materials, domestic credits and the best locations, incentivizing foreign mvestors to partner with
them (Bissinger, 2015: 127, Buzzi, 2001).” SEEs constitute 23 percent of the country’s GDP
(Vicary, 1999: 4). Scholars were critical about limited structural changes to the command
economy created i 1962 and the persistence of inherent tensions and contradictions in the
soclety (Silverstein, 1995: 443, Steinberg, 1993). Continued economic authority of the state in
the absence of essential economic institutions for a functioning market economy allowed the

continuation of crony capitalism.

Crony capitalism was a growing characteristic of economic life under SLORC/SPDC.
In the absence of economic institutions facilitating competition and encouraging transparency
i the system of business licensing, businesses were incentivised ‘to build relationships with

government and boosting the foundations of the country’s crony economy’ (Bissinger, 2015:

" The Private Industrial Enterprise Law and procedures were endorsed in November 1990 to enable private sector
participation in industrial development.

" The Union of Myanmar Foreign Investment Law of 30 November 1988 and procedures in December 1988 to encourage
foreign direct investment.

* Although the exact date for the formation of the first Chamber of Commerce in Burma was recorded as unknown but
references were made to the honorary secretary Mr. John Cornell of Rangoon Chamber of Commerce in 1863 and a
meeting was held in 1877 for the establishment of the Burma Chamber of Commerce under the chairmanship of Mr. A.
Watson, an agent of chartered banks of India, Australia and China. WRIGH'T, A. 2015. Twentieth century impressions of’
Burma, White Lotus Press.

“In 1995, three-quarters of all FDI (by value) were joint ventures or production-sharing arrangements with SOEs, while only 8

per cent was in partnership with private enterprise as cited m BISSINGER, J. 2015. Economic mstitutions and the
development of Burma/Myanmar's private sector.
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223). The extensive nature of business-government clientelistic networks both in legal and
illegal businesses characterize the economy under SLORC/SPDC. Good connection with
SLORC/SPDC authorities was ‘a crucial factor’ for the economic fortunes of the businesses
(Hlaing, 2002: 79, 97, 98). Khin Maung Kyi1 saw these practices of rent-seeking and favouritism

as systemic weakness which affected the functioning of the market economy (Kyi, 1994: 226).

The legal framework introduced by the SLORC did not redress the systemic weakness
of the country’s economy. Lack of enforcement or arbitrary, preferential or opportunistic
enforcement of the new laws allowed extraction of bribes from the businesses (Bissinger, 2015:
129). As the Foreign Investment Law and the Private Industrial Enterprise Law largely focus on
mvestment incentives, they failed to include regulatory provisions in safeguarding labour rights,
or social and environmental conservation. The design of SLORC’s economic reforms, which
focus on short-term benefits by granting greater concessions in the extractive sectors of oil and
gas, forestry, mining and fishery while paying little attention to the long-term sustamability of
productive sectors such as agriculture, caused negative ecological and societal impacts that

challenged the long-term development of the country.

Foreign Direct Investment (FDI)*was controversial as the beneficiaries were persons
and firms closely connected with the government and military. Stephen McCarthy states ‘most
mvestors chose to embrace the system of organized corruption and obscure regulations by
partnering the SLORC on a joint-venture or production-sharing basis’ as he could record that
over 60 percent or 65 out of 107 FDI projects were joint ventures or production-sharing
ventures with SEEs and military owned Union of Myanmar Economic Holdings (UMEH),
while only 30 percent of FDI found private partners in 1995 (McCarthy, 2000: 243-247). The
main controversies occurred in the extractive sectors. The oil and gas sector in particular got
major attention due to the reported abuses of civilian populations by military personnel
providing security, the extraction of cvilians as forced labour to build roads and other
mfrastructure support, and forcible relocation of civihan populations in the project areas
(Schermerhorn, 1999: 489-490). In analysing the impacts of the oil consortium in Yadana

offshore project,” a balanced view was advanced by Ian Holiday arguing the impossibility of

“ FDI value approved by the Myanmar Investment Commission (MIC) increased from USD 2.5 billion in 1995 to USD 7
billion in 1998 of which the major bulk of rising investment was in the oil and gas sector.

“ The oil consortium (U.S. based oil company Unocal, France-based oil company Total and Myanmar Oil and Gas
Enterprise-MOGLE) mvolved i the Yadana project building a gas pipe line in the southern region of Myanmar. Myanmar
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judging the mmpacts of the Yadana project which were neither wholly positive nor wholly
negative (Holliday, 2005: 46). Many scholars view that ‘the impact of foreign direct investment
has been more negative than positive on the economic welfare of the people’ (Maung, 1996:

118, Maung, 1998: 166) and some scholars note growing social and economic disparities since

1988 (Buzzi, 2001).

Considering legal, institutional and regulatory loopholes which allowed businesses to
pursue their interest while giving no adequate attention to societal and environmental
sustainability, the current research concludes that behaviours of most businesses under SLORC
and SPDC were far from being in Iine with RBC. However, this research recognized that even
in less regulated economic environment under SLORC and SPDC, there were exceptional
cases of businesses™ which took a long view of business sustainability, respected the rights of

stakeholders and gave due consideration to environmental and societal welfare.

While recognizing general conditions of business practices which are not i line with
the purposes of RBC along with exceptional instances of RBC compliant businesses under
SLORC/SPDC, the research concludes that states’ inhibiting agency had practically deactivated
the agential dynamics for RBC. The state’s exercise of norm-inhibiting roles prevented the
access of external norm agents, denying the space for domestic agents of norms. The state’s
political structure and associated legal/institutional structures also did not favour RBC n those
days. In addition to the four scenarios expected by this research’s theoretical framework on
agential dynamic, the empirical data of RBC practices under SLORC/ SPDC administration
exhibits a total lack of agential dynamics if the state (government) exercises norm-inhibiting

agency.
6.3 Transition, favorable mstitutions and RBC practices (2010-2016)

This section presents the study’s findings on institutions contributing to promote
responsible business practices 1 transitioning Myanmar. Discussions under the section
emphasize the significance of transition-generated mstitutional structures to RBC socialization

during the first phase of democratic transition. The discussions consider three distinct

villagers who suffered human rights violations filed a law suit against the oil consortium at the Superior Court of California
which heard and decided in favour of the plaintiff.

* Shwe Pa Zun Confectionary (operated since 1978) and Fame Pharmaceutical Industry Co., Ltd. (operated since 2000).
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mstitutional developments taking place during the period under consideration. First, legal
reforms and the government-led mitiatives such as the launch of Global Compact Myanmar
Chapter in 2012 and the formation of Extractive Industry Transparency Inmitiative (EI'TT)
Leading Authority in December 2012 are significant for RBC mmplementation. Second,
development in freer media and more vibrant civil society and their role in socialization of
RBC are discussed. Third, mstitutional development relates to the emergence of RBC
dedicated entities such as Myanmar Centre for Responsible Business (MCRB), Global
Compact Local Networks. The three major institutional developments (or emerging
legal/institutional structures) are made possible by transition-generated reforms (or political
structure changes) and they are largely supported by investments by international actors (or the
agency of external socializing agents) through different channels—intergovernmental, bilateral
and non-governmental. These evolving mstitutions, while supporting domestic agents of RBC,
have great influence over the behaviour of businesses in Myanmar during 2011-2016. In line
with the conceptual framework presented in Chapter Three, this section found that favourable
domestic legal/institutional structures facilitate and are being facilitated by the agential dynamics

making positive impacts on RBC practices.
6.3.1 The government initiatives on private sector governarnce

Policy shifts and legal reforms

Improved private sector governance is the most discernible policy shift relevant to the
RBC norm. The Framework for Economic and Social Reforms (FESR), formulated in 2012,
set out clear road map on private sector development, governance and transparency, and
reform of State Enterprises (Government of the Union of Myanmar, 2012: 28-29). FESR’s
consideration of social, environmental and cultural aspects in pursuit of growth i advancing a
balanced strategy of economic, social, environmental and cultural development is notable
(Government of the Union of Myanmar, 2012: 38-39:). The mntroduction of a number of
private sector related laws also confirms the government’s priority for private sector

development.” The specific laws—2012 Foreign Investment Laws and rules, 2013 Citizen

* During 2011, the first year of democratic government, fifteen laws legislated by the Union Parliament, half of which
concerned private sector governance, including Law No. 1. The Law for the Repeal of the Profit Tax Law, Law No. 2. The
Law Amending the Myanmar Stamp Act, Law No.3. The Law Amending the Commercial Tax Law, Law No. 4. The law
Amending the Income Tax Law, Law No. 7. The Labour Organization Law, Law No. 13. The Microfinance Business Law
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Investment Law, 2013 Anticorruption Law, 2014 Consumer Protection Law, and 2015
Competition Law—have direct impact on businesses behaviours in transitioning Myanmar.
Although the transition era government’s regulatory and enforcement capacity remains limited,
new laws provides improved legal frameworks with clearer roles for regulators as well as
mvestors. For instance, along with the promulgation of the Consumer Protection Law and the
formation of Food and Drug Administration Department and its monitoring and inspection of
the products in the markets requires food manufacturing businesses to abide by the required

safety and health standards.
Global Compact Myanmar chapter

The Myanmar chapter of Global Compact was opened after the launch of the voluntary
governance mitiative in the country by United Nations Secretary General Ban Ki-moon in May
2012. Myanmar Centre on Business and Aid (MCBA) has been leading the UNGC local
network since 2013. It has been increasing the awareness of the private sector on the changing
rules of the game. The UNGC being a set of voluntary guidelines as opposed to a regulated
code of conduct, businesses’ pledge to take social, environmental and ethical due diligence
mmproved motivation and mspired the private sector to take on a new role. The growing
number of enterprises pledging to the UNGC indicates their realization that sustainability of
their businesses depends on their adaptability to RBC as a new theme for doing business. "

The broadness of the themes of RBC and the voluntary nature of its compliance also make 1t

affordable for private sector participants.

Instrumental rationality largely explains the transitioning government’s UNGC mitiative
as 1t would serve as a means for private sector governance reform as part of broader socio-
economic reform programmes. The potential role of the voluntary mechanism was recognized

by scholars such as Kenneth Christie and Robert James Hanlon who framed the potential role

of UNGC, stating:

... UNGC as transformative mechanism that incorporates the language of
human rights and ethics into corporate and local business practices..... UN

Global Compact 1s a voluntary and relatively new mitiative in Burma, 1t has

14. The Private School Registration Law. UNION ATTORNEY GENERAL'S OFFICE 2013. Myanmar Laws 2011. In:
UNION ATTORNEY GENERAL'S OFFICE (ed.).

* 190 businesses were registered with UNGC as of August 2018.
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significant potential for shaping the direction of Myanmar’s business
discourse. Despite the mmpact of the UNGC being minimal i the initial
stages, constructivist theory allows us to view the long term influence of the

Compact as a meaningful mechanism for building trust amongst diverse

stakeholders. (Abbott and Snidal, 1998: 12-15)

How and to what extent such transformative potential of UNGC 1s being realized in

Myanmar will be considered in the section on ‘Evolving Institutions as Drivers and Monitors of

RBC.
Myanmar chapter of Extractive Industry Transparency Initiative (MEI'TT)

Under the economic reforms framework, President U Themn Sein’s government
became part of the Extractive Industries Transparency Initiative (EITI), a global standard to
promote the open and accountable management of oil, gas and mineral resources. The
mmportance of the extractive sector and necessity for improved governance in this sector 1s
apparent, as a significant portion (68 percent) of foreign direct investments in Myanmar flows
mto the extractive sector (Christie and Hanlon, 2014: 12), 38.5 percent of total export revenue
comes from that sector (LLP, 2015: 10) and it contributes 23.6 percent of the state’s revenue.
Therefore, the Myanmar Extractive Industry Transparency Initiative Leading Authority was
formed on 14 December 2012 and secured its candidacy for EITI membership in July 2014
while receiving support from international partners. In August 2015, the government signed a
290,000 USD grant agreement with EITI- Mult-Donor Trust Fund (MDTF), a 2.5 million
USD grant agreement with World Bank MDTF in January 2017 through 2019, and a 1 million
USD additional grant agreement with MP-MDTF i July 2017.

Effective oversight by the multi-stakeholder group 1s one of the seven requirements to

be benchmarked by the EITI standard.” And thus, Myanmar Extractive Industries Initiative

A consultant of the World Bank Group, Ms. Emma Irwin synthesized seven major requirements of the EITI: 1. Effective
oversight by the multi-stakeholder group, 2. Timely publication of EI'TT Reports 3. EI'TI Reports that include contextual
mformation about the extractive industries, 4. The production of comprehensive EITI Reports that include government
disclosure of extractive industry revenues, and disclosure of all material payments to the Government by oil, gas and mining
companies, 5. A credible assurance process applying international standards, 6. EITI Reports that are comprehensible,

actively promoted, publicly accessible, and contribute to public debate and 7. The multi-stakeholder group to take steps to

act on lessons learned and review the outcomes and mmpact of EITI implementation. IRWIN, E. 2015. Myanmar EI'TI

Implementation: Progress and Implications for Companies. Yangon: Myanmar Extractive Industries Transperancy Initiative.

[Irwin, Emma 2015 Myanmar EITI Implementation: Progress and Implications for Companies [PowerPoint slides].

Retrieved fromhttps://mdricesd.files.wordpress.com/2016/01/presentation-eiti-implications-for-companies-jan-2015.pdf]
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(MEITI) led by the Multi Stakeholders Group (MSG) was set up in early 2014. MSG 1s
composed of twenty-one representatives; six from the government, six from the private sector
and nine from civil society groups. The Centre for Economic and Social Development, a non-
profit, private think-tank, 1s the coordinating body of the leading authority of MEITI. EITI

local units are also established 1n states and administrative divisions.

Myanmar’s EI'TT mitiative, oversight of MSG and civil society has direct impact on the
extractive sector’s RBC implementation. The initiative also has indirect implications for the
broader private sector as EITI serves as leverage for cvil society in the country in placing
greater scrutiny over the private sector. Civil society participation 1s a fundamental prerequisite
of the EITI process. According to EITTs civil society engagement requirement 1.3, the
government has to ensure ‘a full, active and effective participation of civil society through
creation of enabling environment for civil society participation’, ‘their substantial engagement in
the design, implementation, monitoring and evaluation of the EITI process and for their
engagement in public debates on EITI processes’. Assessments on civil society participation in
EITI process are made at candidature stage as well as at the validation stage according to the

‘protocol on civil society participation’ under EITI standards (Rogan, 2017: 13-16, 41-44).

Prompted by these developments, a core group of civil society groups organized the
EITI National Conference of CSOs in October 2013 and a civil society coalition was formed
under the name of ‘Myanmar Coalition for Transparency’ which was renamed ‘Myanmar
Alhance for Transparency and Accountability’ (MATA). MATA, a key stakeholder in MEI'TI
MSG, has now become a national network comprising 450 civil society actors and mdividuals
across the country advocating for transparency and accountability in all sectors across Myanmar

(MATA, 2017).

0.3.2 Civil society

Re-emergence of civil society is a notable institutional development in Myanmar in the

democratic transition since 2011. Although autonomous civil society did develop 1n
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parliamentary Myanmar (1948-1962), it was eliminated under socialist Myanmar (1962-1988)
(Stemnberg, 1997: 4-6). Under SLORC/SPDC, space for the Non-Governmental Organizations
(NGOs) remained limited although there were civil associations which ran in the forms of
religious and community welfare associations such as the Alms Giving Society and Free Funeral
Service Society. In those days, the role of the government in sponsoring mass organizations
such as the Union Solidarity and Development Association (USDA) and Government
Organized Non-Governmental Organizations (GONGOs)™ was highly controversial as they
were particularly seen as supporters of SLORC/SPDC policies. Some autonomous groups,
which can check on the government for accountability, were not able to operate within the

country and they became ‘cross-border civil society’ along the Myanmar-Thai border*(Oo,

2012: 147).

However, re-emergence of civil society has been recorded since the late 1990s (Petrie
and South, 2014: 90) as the government tolerated some groups perceived to be apolitical
providers of social services for which the state’s provision was either absent or nadequate
(Lorch, 2008, Lorch, 2007). Earlier reports vary on the number of Local NGOs (LNGOs) in
the country. The Directory of Local NGOs listed sixty-two LNGOs as of March 2004
(Dorning, 2006: 197-198). In the work of scholar David Steinberg in 2010, he estimated
214,000 CBOs (several of them faith-based) and some 270 apolitical LNGOs with varying
social missions (as cited in Saha, 2011: 5:). Such growth of civil society groups in the later years
of SLORC/SPDC 1s explained not only by the reform-oriented initiatives of the government,
but also by the ability of civil society groups to grab the humanitarian space opened in response
to Cyclone Nargis in 2008 (Morgan, 2014: 508). The devastation caused by Nargis, and the
limited reach and speed of the government’s relief and rehabilitation measures in the early
stages has prompted local and international organizations to provide relief in every possible

way. The extent of damage caused by the cyclone not only necessitated short-term relief,

* Sixteen GONGOs are listed by OO: Myanmar Red Cross Society (MRC), Myanmar Women Entrepreneur Association
(MWEA), Karuna Foundation (KF), Union Solidarity and Development Association (USDA), War Veteran’s Organization
(WVO), Myanmar Medical Association (MMA), Myanmar Theatrical Organization (MTO), Myanmar Vocalists Association
(MVA), Myanmar Film Organization (MFO), Myanmar Writers and Journalists Association (MWJO), Myanmar Tradition
Artists Association (MTAA), Myanmar Dental Surgeons Association (MDSA), Myanmar Health Association (MHAA).
Myanmar Nurses’ Association (MNA), Myanmar Women’s Development Association MWDA), and Myanmar Women
Sport Federation MWSF), OO, S. T. N. 2012. Popular education, cross-border civil society and possibilities for democracy
m Burma.

* OO0 recorded fifty Burmese local self-help groups and NGO networks based in cease-fire areas and along the Thai-Burma

border which have worked closely with Burmese civil society groups based in Thailand. Ibid.

156



medium and longer-term measures for rehabilitation, but 1t were also a wakeup call for risk
reduction and preparedness. Therefore, civil society groups mushroomed in area of
humanitarian, environmental conservation and poverty reduction after 2008. The growth of
LNGOs is not just in number; their overall activities were also enhanced after Cyclone Nargis
(Saha, 2011:7-8, Morgan, 2014: 504). The number of INGOs in the country also expanded to
one hundred after 2008 compared to less than forty INGOs prior to Cyclone Nargis.

Democratic transition further accelerated the momentum of civil society growth after
Cyclone Nargis. Policy shifts for greater civil liberty and civil participation in nation building has
contributed to development of cvil society groups. In the speech delivered to the Union
Parliament on 30 March 2011, President U Thein Sein expressed the government’s readiness
to work together with the people and social organizations for environmental conservation and
to work with international organizations including the United Nation, INGOs and NGOs for
education and health sector development (President U Thein Sein, 2011). Initially, such policy
statement was hesitantly welcomed by local and international actors owing to the legacy of tight
restrains placed on the civil society under military rule. However, unprecedented measures
taken to cooperate with civil society led some scholars to use the term ‘remarkable occurrence’
to describe the way the government engaged with the representative body of 275 local and
foreign civil society organizations and revised the draft Association Registration Law in line with
the recommendations of civil society representatives. Scholars recognize that civil society
enjoyed greater political space, functional freedom and more room to manoeuvre following the
transition m 2011 (Binte, 2016: 390-391). The new ‘Association Registration Law’ was
mtroduced in July 2014 while revoking the ‘Law Relating to Forming of Organizations No.
6/88” which narrowly defined the civil society organizations and practically restricted their
activities 1n the past (Morgan 508-9). The preamble of the ‘Association Registration Law’
clearly states to strengthen civil society by removing all barriers for formation, registration and
activities of civil associations in line with the constitutional rights granted to citizens. The
voluntary nature of registration allowed by the law gave greater freedom to associations that
wish to run n less formal ways. The numbers of LNGOs listed in the online directory of Local
NGOs in the country after democratic transition quadrupled from 119 1in 2011 to 480 in 2016
(Myanmar, 2016).

Aside from the enabling legal measures and triggering effects of government-led

mitiatives, stronger civil society in the country is attributable to support by international
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development partners. Data analysis of the top five providers of Official Development
Assistance (ODA) to Myanmar during the period 2011-2016 and their CSO development
components reveals that a significant amount has been dedicated to the development of the
civil society in the country. Table 5 presents the development assistance and CSO development
provided by the top five partners:” Japan, World Bank, United Kingdom, European Union
and United States. Due to data limitation, INGO support for domestic civil society 1s not

presented here.

In addition to dedicated support from the top five donors to ‘civil society development’,
5.1 million USD was disbursed during 2011-2016 under United Nations Development
Programme (UNDP) multi-donor funds with financing from Japan International Co-operation
Agency (JICA), Swiss Agency for Development and Cooperation (SDC), Government of

Finland, and Government of Denmark.

130

Data from Myanmar Aid Information Management Unit, MONHINGA records the top five donors during the period 2011
- 2015 by commitment values 2.91 billion by Japan, 1.09 billion by World Bank, 762.9 million by the United Kingdom,
473.80 million by the Furopean Union and 372.09 million by the United States. PORTAL, A. 'T. 2017. Commitment by
Donor(2011-2015) [Online]. AID Transperancy Portal. Available: https://mohinga.info/en/dashboard/donor/ [Accessed
2017].
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Table 5 Top Development Partners and Spending on CSO (2011-2016)

+
No. Development Total ATD Total ATD Epending oft Percentage  Hemarks
Partner Commibment Dizburzement bf total
0 TUSD Millions bn USD Millions Development Aot
U'5D in Millions
1. Japan 2910.00 253.40 39.30 15.54 felivered
2. World Bank 107000 5551 S0.00°
5.  [United Eingdom TE2.90 57171 2319 4.05 fdelivered
4.  [Eurcpean Union 473.8 256,67 44925 17.23 felivered
5. nited States 37208 250,02 26.69°

Source: Extracted data from Monhinga' Aid Information Management Unit

*Registered as agorerated amount committed to government, civil society and general
as opposed to disbursed amount

Scrutiny of the development partners’ strategies in Myanmar suggests that strengthening
civil society has been an important consideration in their aid planning and delivery. For
mstance, strengthening the grant assistance for grass-roots human security projects In
partnership with NGOs 1s part of three pillars of Japanese aid policy towards Myanmar:
livelihood development, mstitutional capacity building and infrastructural development.
Similarly, aid strategies of the European Union (EU) and United Kingdom (UK) in Myanmar
have a more concrete approach to strengthen civil society in the country. EU’s programme for
civil society development was delivered as early as 2008 through provision of voluntary services
overseas, spending more than half a million euros (The European Union: 32). Such early
engagement suggests a need for structured dialogue with civil society rather than the ad-hoc
support, as the capacity of civil society groups mn programme formulation and project
management were found to be limited. To capitalize on the Myanmar government’s reform

measures and growing civil space, the EU has deepened its dialogue with civil society since
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2012" and its programmes were undertaken under the framework of Multi-annual Indicative
Programme for 2014-2020. Within EU’s broader strategic focus on peace, democracy,
development and reintegration of Myanmar with the mternational community, its civil society
supports 1s done through its key thematic programmes, such as the Non-State Actors and Local
Authorities programme (CSO/LLA), the European Instrument for Democracy and Human
Rights (EIDHR), and the Instrument contributing to Stability and Peace (IcSP). Empowering
CSO as service providers, advocates and watchdogs 1s mainstreamed 1n all measures of the
European aid programme and EU bilateral programmes in a coordinated manner. The
approach of EU support for CSOs in Myanmar i1s demand-driven and supported by concrete
measures to increase the space for CSOs to operate, to enhance the relationship between
CSOs and public institutions, to strengthen their capacities for research, advocacy and policy
dialogue with government and to enhance the organizational structures and internal
management of CSOs and CSO networks (Council of the European Union, 2013: 3, The

European Union: 4, The European Union: 11-13, The European Union: 3).

Likewise, the UK’s long-standing priority in development cooperation with Myanmar 1s
to make their assistance available to local civil society organizations. None of the UK’s aid was
provided through the Myanmar government; all 1s delivered either through United Nations
Organizations, INGOs or LNGOs. The UK’s Department For International Development(
DFID) developed innovative tools to monitor and evaluate the impact made by their aid on
civil society (Department for International Development, 2014: 14-16). The Department For
International Development has a dedicated programme for civil society development called
‘Pyo Pin’, a Myanmar Civil Society Strengthening Programme which was carried out over
2014-17 with the funding support worth 869,880 USD. The Department For International
Development’s democratic support aims to seek improved accountability, transparency in both
public and private sectors through institutional support to the EITI process, civil society, and
the parlamentary and electoral systems (Department for International Development, 2012,

Department for International Development, 2014).

Australia takes a more balanced approach to support civil society strengthening in-
country while engaging with the Myanmar Government. The AusAID Civil Society

Engagement Framework guides Australian assistance to Myanmar and 35 percent of Australian

“ The European Union’s Office to Myanmar was established in April 2012.
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assistance to Myanmar was delivered through Australian and International NGOs and their
domestic partners in 2011 (The Australian Agency for International Development- AusAID,
2013: 15-17).

All CSO development measures taken by development partners in Myanmar have
contributed, n varying extent, to strengthening and gradually mstitutionalizing civil society
Myanmar. The increasing role of civil society in delivering services, policy advocacy and civil
monitoring has been able to place checks on the government and businesses to become more
accountable to the society and to the environment. The gradual growth of civil society has
become a major characteristic of the country’s transition despite some hiccups in the policy
immplementation of civil society empowerment. In the early days, there were some reports about
difficulties in CSO registrations and operation at township levels (Harris, 2013: 12). Such 1ssues
were addressed in the later days. The growing strength of civil society is attributable to three
main factors: the enabling role of the government, development partners’ support and
alertness. and the ability of civil society actors to grab the political space. How the dynamism of
civil society groups leverages RBC implementation will be discussed in the section on

‘Institutions, Multiple Actors and RBC practices’ Drivers and Monitors of RBC’.

6.3.83 Freer media and affordable telecommunication services

Government initiatives and international support have changed the media landscape
during 2011-2016. Media freedom and affordable telecommunication have significant impact
on soclety at large and enterprises in particular. Successive administrations prior to 2011 were
able to manage the media for the promotion of government policy and activities. In the past,
such narrow function of the media as a propaganda tool was further constramed by censorship.
The press censorship board and its pre-publication censorship were notorious and the country
was 1n the top ten of ‘least free’ countries in Freedom House’s press freedom index from 2002
to 2010. The country left that group mn 2011 due to improvements made after 2011 (Open

Society Foundation, 2013). A study noted,

Since the reform process began in 2011 there have been significant
mmprovements in the rights to freedom of expression, including loosening of
restrictions on the media, and i peaceful assembly and the ability to stage

peaceful protests. (MCRB, 2014: 73)
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Some drastic measures were undertaken in liberalizing the media such as termination
of pre-censorship and dissolution of the Press Scrutiny Board.”™ In 2012, Myanmar Press
Council was re-organized as the Interim Media Council, with leaders and members of major
media associations in place of the government-appointed 20-member core press council.”™ The
Printing and Publishing Enterprise Law and the News Media Law enacted on 14 March 2014
become the first legislation to give greater freedom to the media (Edward, 2017, the
Diplomat).” Civil society’s voices were brought on board in media legislation, signalling an
inclusive and consultative process™ (UNESCO, 2016: 23) (Lisa, 2013: 695-6). Although print
media organizations were required to register with the Ministry of Information, licensing
requirements are relaxed under the new Printing and Publishing Enterprise Law. In line with
the News Media Law, the Interim Media Council serves as an independent regulatory body
which drafted and adopted a media Code of Conduct (COC) i 2014. A new Broadcasting Law
opens licensing to private, public and community broadcasters, and licensing 1s to be managed
by a civihan council to ensure plurality and diversity. In addition to increased availability of
mformation from media, the government has been proactively making available new laws,
announcements and activities of its agencies (UNESCO, 2016: 18). Along with media
development in the country, people enjoy greater freedom of expression and UNESCO

reports on the extent of freedom of expression in Myanmar, stating:

In practice, more citizens are beginning to express their views and opinions
publically despite continued uncertainty regarding how far their rights extend.
In a nationally representative survey, respondents were asked how free they
felt they were to ‘say what they think’. Sixty nine per cent responded ‘Very
Free’ or ‘Somewhat Free’, although this figure dropped to forty three per
cent when the question included mention of the government. (UNESCO,
2016: 15)

 Pre-publication censorship was abolished in August 2012 and the press scrutiny board was dissolved in January 2013.
*The Myanmar Press Council was formally organized on 21 October 2015.

* Pyidaungsu Hluttaw [Union Parliament] Law No. 12, the News Media Law and Law No. 13, the Printing and Publishing
Enterprise Law 13, the Printing and Publishing Enterprise Law was promulgated on 14 March 2014.

* Civil society and media organizations were invited to a workshop to comment on a draft version of the Public Service Media

Bill in 2014.

162



Development of the media was supported by international agencies such as UNICEF,
UNLESCO, International Media Services and International IDEA and some state-funded
training by the Australian Broadcasting Corporation (ABC), Voice of America, Japan and
Chinese State-funded media organizations provided media training to journalists and state
media (Trevor 2016). UNDP supported the development of state/regional media networks in
the seven states/regions, enabling them to conduct joint initiatives and assist each other in
translation of government documents and verifying against misquotes and mis-translation (Art

of Networking NGO, p. 15).

Improvement in the formal media was accompanied by the social media development
i the country. The introduction of telecommunication sector reforms enlivened the public
space opened by freer media and mvestigative reports. As the cost of SIM cards was slashed
from 300 USD in 2012 to 1.5 USD 1 2015 (The World Bank, 2015: 2) and as affordable
mobile phone services reached most people m town and villages, social media traffic grew
heavy and opened the eyes of many who had been less exposed to diverse sources of news and
mformation. Online media traffic intensified, as internet censorship barely existed from 2012.

UNESCO mentions survey results from the Open Net Initiative in its report, which reads:

In August 2012, Internet censorship in Myanmar was largely removed. At
that time, the Open Net Initiative conducted a content filtering test in which
only five of 541 websites identified to have political content were blocked. In
short, restrictions on Internet content have been relaxed significantly since
2012 and Internet users have been able to view, upload and post content that
1s critical of the government with few actualized reprisals. (UNESCO, 2016:
42,44)

Freer and affordable access to formal and social media enabled and empowered people
i greater engagement in civil life and allowed them to have a voice on matters which impact
their lives. Increasingly empowered civil society with freer media i their hands means a
stronger voice against violation of human rights and against political or socio-economic
exploitation by state and businesses. State and enterprises are increasingly held accountable for
their activities. Any infringements are promptly reported i social and formal media, drawing
wider attention from the whole society. Serving as amplifier on best practices as well as whistle-
blowers and investigators against malpractice and exploitation, the power of freer media

become recognizable in the transitioning period. How such media developments can lead to
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changes m the business community’s perception and actions 1s discussed under the heading

below.

6.4 Transition, multiple actors and RBC practices

Aside from the role of legal/institutional developments discussed in the preceding
section, dedicated entities for RBC promotion emerged following democratic transition. These
entities ranged from non-for-profit multi-donor supported institutions for private sector
governance such as the Myanmar Centre for Responsible Business (MCRB), business
sustainability consultancy services, and international chambers of commerce to business firms
for environmental and social impact assessment and audit. The utility of such entities in RBC
promotion 1s significant in a country like Myanmar where legal structures are evolving. Filling
the mstitutional vacuum in a transitioning democracy, these mstitutions help bridge local laws

and practices with international norms. This section maps out the key players in socialization of

RBC.

6.4.1 The MCRB as a dedicated lead actor for RBC practices

The MCRB was set up in 2013 by the Institute for Human Rights and Business (IHRB)
and the Danish Institute for Human Rights (DIHR) with multi-donor funding. The founders’
long term goal 1s to provide an independent platform for stakeholders to address dilemmas,
challenges and opportunities for shaping responsible business practices and to build national
and local capacity and partnerships on business and human rights 1ssues(OECD, 2014: 74).
The MCRB promotes responsible business in Myanmar through mnovative mechanisms
encouraging and enabling businesses to conduct their operations in their long-term interest
without negating social, environmental and human rights norms. Its work anchors on the UN
Guiding Principles on Business and Human Rights, the UN Global Compact and the OECD
Guidelines for Multinational Enterprises. The MCRB recelives support from the governments

of Denmark, Ireland, the Netherlands, Norway, Switzerland and the United Kingdom.

The centre creates appreciation of the concept of ‘RBC’ in two significant ways: first by
providing venues for businesses to practice RBC through disclosure of their operation, and
second by provision of a platftorm for dialogues between state and businesses, among

businesses and civil society and state, and between business and civil society. Its introduction of
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Pwint Thit Sa or ‘Transparency in Myanmar Enterprises’ TiMEs™ project serves as
competition grounds for businesses who wish to seek sustainability through greater
transparency and accountability. Its sector-wide impact assessments, its research works,

advocacy and networking measures also create conditions conducive to RBC in Myanmar.

6.4.2 Emerging RBC Consultancy Service Providers

When Myanmar first opened up in 2011, there was considerable attention from
mternational businesses as a frontier market. Business services, consultants and local partners
were what those foreign businesses sought to explore a new frontier. On the other hand,
domestic businesses also anticipated potential advantages as well as vulnerability in the new
business environment. Demands for business services increased among domestic enterprises in
order to recalibrate their businesses in grabbing new opportunities to partner with incoming
mternational businesses or simply to remain resilient against greater competition from external
businesses. Therefore, demand for business services and willingness to pay for services such as
market information, linkage with consumers/buyers and skill sourcing become strong" despite
the mmmaturity of the business services market and its weak capacity to supply the services

(Wijesena and Hakemulder, 2014: 16, 26, 30).

In response to increasing market demands, entities such as Thura Swiss,” SMART
Myanmar and HamsaHub™ came in as service providers for such services as project and
programme design, stakeholder analysis and operational strategy for due diligence. It also
provides training for public, private sectors and NGOs in strengthening their responsible
management practices. One aspect in their service delivery 1s mnstilling knowledge about doing
business in Myanmar in the context of evolving legal and institutional conditions. Although
consultancy services are not requested with a specific focus on RBC implementation, a broader

range of societal, legal and administrative-related advice encourages RBC practice among
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A Myanmar chapter of Transparency International’s “I'ransparency in Corporate Reporting - Accessing the World Largest
Companies’ TRAC.

“TLO survey indicates that 88.7per cent of small and medium enterprises are willing to pay for the services they needed.
* Thura Swiss was established in 2012.
* HamsaHub was founded in 2013.
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service users.” The following discussions will elaborate how these business service providers

mcubate RBC norms among businesses.

6.4.3 International Chambers of Commerce

The country’s democratic transition invites international Chambers of Commerce in
Myanmar. These business associations, while promoting the benefits of businesses from their
: . . . , . ,
respective country, facilitate their businesses’ compliance to the host country’s laws and
regulations including RBC. How Chambers of Commerce from countries’ international

partners helps facilitate RBC implementation will be elaborated further in the next section.

6.4.4 IFC conditionality for funded enterprises

The International Financial Institution (IFC) re-engaged Myanmar in August 2012
following democratic transition in the country. There are some controversies on the negative
societal and environmental impacts caused by business projects, in Myanmar and elsewhere,
which are funded by IFC through third-party financial intermediaries (Roasa, 2017). IFC
received great criticism from its internal audits, World Bank’s Office of the Comphance
Advisor/Ombudsman (CAQO), for its failure to monitor and provide risk mitigation strategies
for its clients (third-party financial intermediaries) and their sub-projects. IFC was exposed to
such criticism through its ‘strait equity’ investment of 186 million USD in Austria’s Raiffeisen
Bank which own 2.98 per cent of shares in Thai-based Energy Earth PCL, major investors in
Banchaung coal mines" in Myanmar and IFC’s 300 million USD equity investment in the
Postal Savings Bank of China, which finances buyers of coals from Energy Earth PCL, China’s

big five electric utility companies.

Despite such controversies over certain projects, IFC’s engagement with government
agencies as well as with private businesses in Myanmar 1s mstrumental in promoting RBC

practices in the country. IFC has been providing advisory services and making mvestments in

10

Interview with Dr. Aung Thura, Founder and CEO of Thura Swiss Ltd., Industrial Research and Consulting on 26 April
2018.

" Bang Chaung coal mine, covering 2,100 acre of land in southern Myanmar, was run by four companies led by Myanmar firm
Maytlower Mining and three Thai companies Energy Earth PCL, East Star Company and Thai Asset Mining Company since
2012. The mine was producing nearly 500 tons of coal per day causing critical damage to 16,000 residents in the areas. Local
residents filed complaints with the Thailland Human Rights Commission in June 2017 and lodged complaints to the
government and the mine’s operation 1s In temporary suspension.
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private enterprises either in the form of loans or equity. The enterprises seeking investments
from IFC are assessed for the environmental and social risks likely to be involved in the
proposed business activities. Fund-seeking enterprises are required to follow eight Performance
Standards of IFC." Performance Standards 1 to 8 define the responsibility of IFC fund
recipients to manage social and environmental risks of their business operations and to
mmprove the social and environmental performance of their activities (IFC, 2012b). IFC do not
finance any business activities that fall under the IFC exclusion list. For instance, production
and trading of alcoholic beverages, tobacco, gambling, drift fishing, commercial logging,
businesses using child and forced labour are on IFC Exclusion List (IFC, 2007). How these
IFC standards, financing conditionality and advisory services help private businesses in

Myanmar to act in conformity with RBC norms will be discussed in the following section.

6.5 Institutions, actors and RBC practices

This section discusses driving factors and actors for RBC practices in Myanmar during
the transitioning period (2011-2016). The findings demonstrate the enabling role of the legal
and institutional framework, the incubating role of RBC-dedicated entities and business
support services, and the facilitative role of donor-supported programmes and the accelerating
role of government-led mitiatives, civil society and freer media for RBC norm implementation
i transitioning Myanmar. These findings comport with the research’s theoretical expectation
of strong-synergetic agential dynamic as fortified by enabling legal/imnstitutional structures,

facilitated by external agency of the RBC as well as domestic agency of the RBC.

6.9.1 New legal framework as enabler of RBC norm

The weak legal framework under successive administrations prior to democratic
transition neither enabled nor effectively regulated the businesses. The prevalence of a rent-
seeking culture and an mefficient judicial system allowed the persistence of a regulatory vacuum
(Wilson, 2017). The mutually reinforcing nature of imstitutional weakness and corruption

suggests the critical role of institutional strengthening in overcoming corruption (Myint, 2000:

" PS1: Assessment and Management of Environmental and Social Risks and Impacts, PS2: Labour and Working Conditions,
PS3: Resource Efficiency and Pollution Prevention, PS4: Commumty Health, Safety, and Security, PS5: Land Acquisition
and Involuntary Resettlement, PS6: Biodiversity Conservation and Sustainable Management of Living Natural Resources,
PS7: Indigenous Peoples, PS8: Cultural Heritage.
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20). Ongoing legal reforms transcribed important international norms into domestic legislation
under the first Union Parliament (2011-2016). Though the institutional capacity remains weak
and difficult to reform (Wilson, 2017), growing political space and strengthened laws creates
greater space for advocacy by domestic and international society for improved private sector

governance in Myanmar.

Three-dimensional legal reforms, and environmental, social and private sector
governance strengthen the country’s legal framework. The new legal framework improves the
mechanisms for consultation, grievance handling and law enforcement. Owing to the legacy of
the government’ weak enforcement capacity and evolving nature of the mstitutions, the
presence of a new and better legal framework alone does not guarantee an outright
mmprovement in the respective areas. Nevertheless, new laws constitute new institutional
structures which were non-existent under preceding administrations. These new laws also
stimulate societal consciousness and expectation for the betterment i different aspects of
people’s life. These changes in legal structure provide better avenues as well as stronger reasons
for international actors to get involved in the improvement of democratic governance; including
environment, social and private sector governance. International support, in turn, enhances the
government’s capacity to enforce new laws. Therefore, a circular causation between enabling
legal framework, international cooperation and greater effectiveness in legal enforcement i

many policy areas, especially in RBC implementation, 1s observed.

RBC is an evolving norm with broad definition which encompass environmental, social
and anti-corruption (OECD, 2014: 64), and it does not obligate the state and businesses to
comply in strict legalistic sense. However, key elements constituting the RBC norm have legal
force under different domestic laws introduced by the transitioning parliament and thus the
norm binds government to regulate and businesses to respect environmental, social and
governance-related laws and regulations. Table 6 provides the list of environmental, social and
governance-related laws promulgated during the first Union Parliament (2011-2016). The
presence of new laws dealing with environmental, social, anti-corruption and governance issues
provides greater clarity to the respective roles of different stakeholders and predictability, which
is one of the six important criteria for regulatory assessment (Cornish and Vivoda, 2016)."

Notwithstanding the enforcement capacity of the government institutions, the presence of the

13

The six criteria include role clarity, predictability, participation, autonomy, capacity and accountability.
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laws itself has impact on business behaviour in three significant ways. First these laws stimulate
businesses’ consciousness of environmental conservation, social justice and improved practices
of private sector governance as norms of democratic society. Second, the new institutions
created by these laws enable the businesses to be aware of the risks associated with their
activities and thus lead them to engage more with the RBC norm. Finally, these laws empower
social actors, which are potential beneficiaries of effective enforcement, to monitor and speak

out 1n the case of infringement by businesses.

The first dimension of law reforms relates to environmental conservation. Chapter X of
the 2012 Environmental Conservation Law requires businesses to get prior permission from
the Ministry of Environment Conservation and Forestry'™ for activities with the potential of
environmental impact. Failure to get the permit would be penalized by up to three years prison
terms and/ or maximum fines of one million Kyats (estimated equivalent of USD 1000)." The
law requires the government to form and specify the function of the Environmental
Conservation Committee with the powers to prohibit activities of other government and private
entities causing environmental damage and with the mandate to coordinate programmes with

146

government departments and donors.™ The National-Level Environmental Conservation and

Climate Change Central Committee was formed by the order number 35/2016 of Union

Government Office on 2 June 2016.

Improved legal frameworks give venues for increased international support which,
turn, 1s instrumental in enforcement of the law, particularly in regulatory capacity building. For
example, a programme on the ‘capacity building for implementing the environmental and
social safeguards in Myanmar’ was carried out from 2013-14 to 2015-16 with the USD
200,000 support of Asian Development Bank (ADB). The project on ‘capacity development
i basic water environmental management and EIA system in Myanmar’ was carried out from
2012-2013 to 2015-2016 with the support of Japan International Cooperation Agency (JICA)
(The Ministry of National Planning and Economic Development, 2015: 594-595). JICA also

gave 7.31 million USD for the ‘Integrated Mangrove Rehabilitaion and Management Project’

" The Ministry was reorganized as the Ministry of Natural Resources and Environmental Conservations merging with the
Ministry of Mines on 30 March 2016.

" Chapter XII paragraph 31 to 34 of the Environmental Conservation Law 20 12.

" Chapter III paragraph 4 to 6 of the Environmental Conservation Law 2012.
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(2007-2013) at four townships in Ayeyarwaddy division, and 583 million yen for the ‘Mangrove
reforestation project at Bogalay Township’ (2012-2017). The United Kingdom-based Fauna &
Flora International (FFI) and the Biodiversity and Nature Conservation Association (BANCA),
FFI-BANCA, supported with 2.5 million USD for the Biodiversity Conservation Project
(2012-2017). Mercy Corp (Myanmar) supported with 4 million USD for ‘Market Network
building for environmental sustainability and reduction poverty in rural areas’ (2013-2017).
These are some examples of international cooperation activities undertaken during 2011-2016.
Such cooperation 1s not limited to the donor countries and non-governmental organizations.
Business participation 1s also noted. For mstance, Mottama Gas Transportation Company Ltd.
(MGTC), Tanintharyi Pipeline Company Ltd. (TPC), PTT Exploration and Production PCL
(PTTEP), contributed 1.8 million USD to the Tanintharyr nature reserve project’ (2013-2017)
at Yephyu township, Dawer district, Tanintharyr division (The Ministry of National Planning

and Economic Development, 2015: 80-86).

The second dimension of law reforms deals with the justice and welfare for the social
sphere. The newly elected government elevated social protection into the national agenda. A
national-level conference was organized in 2012, recommending a high-level committee to
mmplement measures for the development of a social protection system (The Government of
the Union of Myanmar, 2014: 12). Such government plans as the Social Protection Strategic
Plan 2014 and National Plan of Action for Food and Nutrition (2011-2015) are facilitated by
new laws governing consumer protection, minimum wage, legal aids, and social security,
workers’, farmers’ and ethnic rights. These legal frameworks and strategic plans lead to the
mstitutional developments under the respective laws promoting social entrepreneurship and
participation of the private sector mn the workplace, production, distribution, sales and
marketing. For instance, the Minimum Wage Law set up the National Committee for
Minimum Wage with the representatives from employers, government and workers. Similarly,
the Consumer Protection Law stipulates the rights and responsibilities of businesses to be
ethical, to take responsibility for the quality of products and services, and to disclose
mformation about product and services. The law prohibits deceptive advertisement and
discrepancies in information on the label and actual ingredients, or instructions for usage."
Consumer Dispute Settlement bodies are mandated to mspect, confiscate and destroy sub-

standard products in the markets and withdraw business licences. Severe penalties of 3 years

" Chapter VI and VII of the Consumer Protection Law 2014
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prison terms and fines of 50 Lakh Kyats (estimated equivalent of USD 5000) are assigned for

violations."

The shift in the government’s expenditure in the social sector also stimulated the
mvolvement of the private sector and international actors in strategizing and implementing
social development i the country during 2011-2016. During the period 2009-2010 to 2013-
2014, the government’s expenditure on social protection increased from 1.5 per cent to 4.8 per
cent, on education from 7.2 per cent to 12.5 per cent, expense on health from 1.7 per cent to
6.4 per cent and social benefit expenditure (mainly social security and pension payments) from
1.7 per cent to 5.1 present (The World Bank, 2015: 31,33). The World Bank, UNICEF,
WEP, ILO and Help Age International facilitated the formulation of the strategic plan and
development of the social protection system. Similarly, several initiatives were undertaken in
cooperation with international partners. Some of these initiatives include World Vision
supporting vocational training in sixteen townships and the launching of Early Childhood Care
and Development Centres (ECCD), and Save the Children’s assistance in forty-one townships
for nutritional support mn schools and student-centred education programmes. The initiatives
also mcluded several other projects for aged and disability care and women’s empowerment
with diverse international actors (The Ministry of National Planning and Economic
Development, 2015: 534-541). A significant private sector involvement in the social sector can
be attributed to the Max Myanmar’s and its Ayeyarwaddy Foundation’s contribution to the
health sector. The foundation renovated and expanded the office building of the Ministry of
Mines mto the 550-bed Yankin Childrens’ Hospital and transferred its ownership to the
Ministry of Health. This contribution cost 9 billion Kyats (estimated equivalent of USD 9
million). The Foundation supports free medical treatment to under-privileged children and

such logistical support as weekly all-round cleaning chores in and around the hospital.

The third aspect of legal reforms relates to governance issues. Enactment of the Anti-
Corruption Law 2013 was welcomed as a milestone in the government’s effort to improve
governance 1n the country (Cornish and Vivoda, 2016). Stipulation of harsh prison terms for

perpetrators has been a big step in the right direction."” However, appointment of a fifteen-

" Chapter VIII and IX of the Consumer Protection Law 2014

" The Anti-corruption law stipulates 15 years in prison for politicians and 10 years for civil servants if found guilty of
corruption.
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member Anti-Corruption Commission in February 2014, its tardiness in case handling™ and
its failure to respect the confidentiality of corruption reporting” are points of concern for many
people (Cornish and Vivoda, 2016: 1081). Despite these criticisms, a 45 percent reduction in
corrupt practice in the country is recorded by the business survey taken among 494 enterprise
leaders during 2017 (Billen, 2018). Another important legislation for improved governance is
the Money Laundering Eradication Law of 2013 which defines details on actions that amount
to laundering, including hiding or transforming the financial proceeds from illegal sources and
means. Illegal sources or means of earning includes IP infringement, damage to the
environment, tax evasion, and illegal acts of market control. The laws establish several layers of
mstitutions including the Central Body for Money Laundering Eradication, ‘Investigation
military unit relating to money’, ‘Scrutinizing team’, ‘Investigating team’, and ‘Reporting
organization’. Heavy penalties are stipulated, with a maximum seven years prison terms and/or

500 Lakh Kyats (estimated equivalent of USD 50,000)."”

In addition to legislation on broad areas of governance, many laws relate to private
sector governance and sector-specific laws. The Foreign Investment Law of 2012 and Myanmar
Citizen Investment Law of 2013" facilitate, protect and incentivize investors while obligating
them to abide by the law of the land based on key principles of employment, renewable energy
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and environment conservation.” The new investment laws were seen as positive steps for
greater predictability for businesses m the country (Gilhan and Vlado, 2016: 1079). The
Myanmar Investment Commission (MIC) i1s mandated to verify and approve mvestment
proposals. Restructuring of the MIC with stakeholders from government, non-governmental

organizations, academics and the private sector also theoretically allows stakeholders’ views.

The 2014 Special Economic Zone Law stipulates the duties of mnvestors to follow the standards

" Five members were appointed by the President and five each by speakers of Pyithu Hluttaw (House of Representatives) and
speakers of Amyothar Hluttaw (Upper House).

" By September 2014, the Commission had handled only three cases out of 530 reported complaints since its establishment in

February 2014.
" Corruption reporter needed to disclose its identity.

" Chapters 1V, V, VI, VII establish the central body, the financial investigation team, for eradication of money laundering and
Chapter XI stipulates penalties for committing money laundering.

" The two laws are merged into one as the Myanmar Investment Law in October 2016 giving a better level-playing field for all
mvestors in the country.

* Chapter XIII, Paragraph 17 (a) to (g) of the Foreign Investment Law 2012
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and norms relating to the keeping of business accounts, environmental and labour matters.
The 2016 Shops and Enterprise Law requires businesses to ensure workplace health and
safety, adequacy of compensations and stipulated working hours. Inspectors are mandated to
sue those businesses which are found to be violating the provisions under the law. Severe
penalties are provided for violation of stipulated working hours, working age and working
conditions. For mstance, fines for under-aged recruitment can be imposed to a maximum of 6
months prison term and/or 100 Lakh Kyats (estimated equivalent of USD 10,000)."” Likewise,
Chapters VII to IX of the Competition Law 2015 specity and define anti-competitive acts,
market monopoly, unfair competition and collusion respectively. It also requires the formation
of a Competiton Commission. Severe penalties are stipulated for the specified activities. For
mstance, three years prison terms or fines of 15 million Kyats (estimated equivalent of USD

15,000) for activities which restrict competition. ™

The enabling nature of these legal reforms 1s reflected in the growth of private sector
participation n the country’s economy since the start of private sector reforms in May 2013
(The Ministry of National Planning and Economic Development, 2015: 4). Between 2011-
2012 and 2014-2015, the number of registered foreign companies increased from 40 to 1,257
and local companies from 4,596 to 6,320, shops from 132,887 to 148,744, mini markets from
822 to 1,224 (Government of the Union of Myanmar, 2015: 59, 61). In an economy where
many foreign companies used to run under the name of local individuals i the past and
disclosure of beneficiary ownership 1s not compulsory, growth of registered businesses 1s a

positive step towards responsible business practice.

* Chapter VIII and Chapter X VI of the Myanmar Special FEconomic Zone Law 2014
" Chapter VIII paragraph 25 to 31 of the Shops and Enterprise Law 2016.
* Chapter XII of the Competition Law stipulate penalties for violation and the law has been in force since 24 February 2017.
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Table 6 Legislation on Environment, Social and Governance issues (2011-2016)

Environment

Social

Private Sector Governance

The Environmental Conservation

Law (No.9, 30-3-12)

Prevention from Danger of
Chemical and associated materials

Law (No.28, 26-8- 13)
Pesticide Law(No.14, 20-1- 16)

Law on Protecting New Species of

Plant (No.15, 20-1-16)

The Law relating to the Right of
Peaceful Assembly and Peaceful

Procession(No.15,2-12-11)

The Labour
(No. 9, 11-10-11)

Organizations Law

The Social Security Law (No.15, 31-
8-12)

The Minimum Wage Law (No. 7,
29-3-13)

Law of protection of Farmers’ rights
and enhancement of their benefits

(No. 67, 1-10-13)

Consumer Protection Law (No.l10,
14-3-14)

Media Law(No. 12, 14-3-14)

Print and Publishing Law(Law No.
13, 14-3-14)

Myanmar National Human Rights

Commuission Law(No. 21, 28-3-14)

Law for protecion of FEthnic

Peoples Rights(No.8,24-2-15)
Payment of Wage Law(No.17, 25-1-
16)

Legal Aid Law(No.10,18-1- 2016)

The Settlement of Dispute Law (No.
5, 28-3-12)

Foreign Investment Law (No. 21, 2 -

11-12)

Myanmar Citizen Investment Law(No.

18, 29-7-13)
Central Bank Law (No.16, 11 -7- 13)
Anti-corruption Law(No.23,7 -8- 13)

Telecommunication Law (No. 66, 8 -

10- 13)

Myanmar Special Economic Zones

Law (No.1, 23-1-14)

Money Laundering Eradication

Law(No.11,14 -3-14)

Union Taxation Law(No.20, 28-3-14)
Standardization Law(No.28, 3-7-14)
Competition Law (No0.9,24-2-15)

SME development Law (No. 23, 9-4-
15)

Arbitration Law(No.5,5-1-16)

Special Good Tax Law (No.l1, 18-1-
16)

2016 Shops and Enterprise Law(No.
18, 25-1-16)

Financial Institutions Law (No. 20, 25-

1-16)

National Tax Law (No.22, 25-1- 2016)

Sources: Myanmar Law Library
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6.5.2 RBC dedicated actors as incubators of RBC

Myanmar Centre for Responsible Businesses

MCRB plays an important role in promoting RBC in Myanmar. Several mechanisms
mtroduced are proved to serve as effective tools to encourage businesses in Myanmar to seek
excellence i disclosing their operational policies. An important contribution of MCRB 1s its
publication of Sector-Wide Impact Assessments (SWIA) with recommendations for different
stakeholders. In the country where rehiable and verifiable data used to be scarce, the utility of
SWIAs cannot be over-emphasized.” Detailed legal and policy analysis and field research
reports of SWIAs provide invaluable resources for the government in effectively regulating the
private sector and empower the civil society in their future monitoring role. These reports also

serve as health-checks for participants in the respective sectors.

Such works done by the MCRB as the O1l and Gas SWIA has potential to bridge the
government’s private sector regulatory and enforcement gaps if policy makers can make good
use of the information provided by the SWIAs. Ms. Vicky Bowman vividly points out the
difficulties of the previous administrations in playing its private sector regulatory role,

mentioning,

In the past decades, government tried to control everything but effectively
regulated next to nothing. They have laws but never implemented..... But
obeying law i Myanmar 1s challenging. Part of the reason for they don’t
comply with the law 1s because some laws are too complicated and
sometimes they do not make sense. For example, Sunday 1s a paid rest day,
but half of Saturday isn’t, so a weekly wage 1s calculated at six and half day a

we Ck. 160

SWIAs also serve as advocacy for legal improvements. SWIAs detail scrutiny on

existing legal frameworks governing respective sectors and shed light for stakeholders on the

* Up to 2017, SWIAs on Oil and Gas Sector, Information Communication Technology ICT Sector, Tourism Sector and
Mining Sector are published by MCRB.

“ Interview with Ms. Vicky Bowman, Director, Myanmar Centre for Responsible Business on 8 February 2017
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gaps. While creating venues for stakeholder engagement, MCRB plays its advocacy role in
bridging the international norms and local practice. Such role of MCRB serves multiple
purposes. For instance, the government-business dialogue on the environmental and social
mmpacts of shooting seismic offshore hosted by MCRB in 2014 allowed business actors a voice
i drafting EIA procedures, exposed the government agencies to best practices, brought
businesses and the government the same page and thus built trust among the stakeholders.
Similarly, multi-stakeholder discussion on community engagement in the extractive industries
hosted m 2015 and workshops with the participation from regional players on ‘Developing
Guidelines for public participation in EI'T” hosted in 2016 in cooperation with PACT, served
to promote greater exchanges among domestic and regional businesses, civil society and the

government.

MCRB’s venue provision and stakeholders’ networking role serve dual functions: to
keep OECD businesses on check as representative of home governments, and to facilitate,
coordinate and assist them to keep updated and informed of developments in different sectors
of the host country. Ms. Vicky Bowman, Director of the Centre, described the Centre’s

networking role:

MCRB position itself between three sets of stakeholders: Civil Society
Organizations, Businesses and the Government.... MCRB engages with all
these groups, brings them together, and also builds networks among them.
For example, we co-chair a quarterly meeting with the local ILO office where
we bring together MNCs (Multinational Corporations) who are headquarterd
m OECD countries. It allows for an informal Chaltham House Rule
discussion by ‘like-minded’ companies since there are companies coming
from countries which are signitories to the OECD Guidelines on
Responsible Business Conduct for Multinational Enterprises. The meeting
allows for peer to peer sharing experience on issues like labour laws,

corruption and the EIA process, and human rights due diligence. "

“ Thid.
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Being funded by entities from OECD member countries,” the role of MCRB in
Myanmar might be considered as a promoter of OECD standards in developing countries and
facilitating OECD businesses in the country. However, its works demonstrates much more than
such narrow objectives. The activiies of MCRB on awareness raising, capacity building, its
research works on Sector-Wide Impact Assessment and networking make a difference to
private sector participants. The mechanisms it utilizes stimulate the private sector to improve
their behaviour in line with RBC norms, especially in disclosing their operational policies and

activities.

Transparency 1s the first and fundamental step towards responsible business practice.
Being transparent about environmental, social and human rights due diligence, measures for
avoidance, publicizing their policies on avoiding, preventing, and mitigating environmental and
social risks and grievance mechanisms are the basics for responsible businesses. Such
transparency of businesses was not the case in Myanmar until recently. The mntroduction of
MCRB projects such as Transparency in Myanmar Enterprises-TiMEs for greater transparency
of businesses awakened RBC awareness and appreciation among local businesses. Some

positive results of changes are reported:

Some Myanmar companies, including Max, Shwetaung, Serge Pun
Associates and Dagon, have disclosed EIAs possibly as a result of prompting
by MCRB’s ‘“Transparency m Myanmar’ or because they have the
International Finance Corporation (IFC) as a partner. The projects include
cement factories, coal mines, oil depots and hydropower dams. (MCRB,

2016: 16)

Pwint Thit Sa/ Transparency in Myanmar Enterprises serves as a competition grounds
for businesses. TiIMEs was originally inspired by the model of Transparency International’s
TRAC -Transparency in Corporate Reporting- survey, which was anchored on three types of
disclosure: anticorruption, organization transparency, and tax payment. MCRB adapted this
model to encourage businesses to disclose mformation on stakeholders’ engagement, health

and safety performance, and grievance mechanisms. However, Ms. Vicky Bowman notes that it

“ MCRB is founded by the Institute for Human Rights and Business (IHRB) and the Danish Institute for Human Rights
(DIHR) with multi-donor funding.
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benchmarks the information companies choose to disclose, and does not test its accuracy or

completeness:

We don’t have the resources to check that their disclosures are all true or
complete, although sometimes we can spot gaps. For instance, we noted that
Asia World’s website didn’t mention that they have palm oil plantations,
even though it 1s well known that they do. So we noted that in the report, and
asked them about it. We also use to have annex to the report where we list
media and CSO reports. We get interesting feedbacks from other businesses,
who sometimes tell us that whatever the company say claim about having a
good anti-corruption policy, they know that their actual practice 1s different.

163

But we don’t include that feedback in the report as we can’t venfy it.

Ms. Bowman shared her perspective on what works best to stimulate businesses to

compete to embrace RBC. She said:

What we tried to do 1s to show Myanmar company good practice to other
Myanmar companies. Because if you show a Myanmar company what Statoil
does in Norway, they will say that’s Norway, this i1s Myanmar. But, if you
show them what MPRI-Michael Moe Mint’s company- does in Mann oil
field in Magwe, then they are more likely to see it as something they can
emulate. So, we always try to find a good local examples and try to spread
that practice around, or occassionally we will draw on Asian examples as they

have more resonance.

Although such mechanisms as TiMEs can neither obligate all businesses i the country
to disclose nor fully verfy all disclosed information, the usefulness of such reports cannot be
underestimated. Such reports famiharize the businesses with the practices of doing business in
a more transparent and accountable manner; the reports stimulate competitive spirit among

them for a good cause.

One advantage of such an entity as MCRB 1s having an individual, Ms. Vicky Bowman,

who has m-depth knowledge on the local culture and local nature. Ms. Vicky Bowman served

163

Interview with Ms. Vicky Bowman, Director of Myanmar Centre for Responsible Business on 8 February 2017
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as diplomat in the country for a decade. She is married to a Myanmar artist. So her work in
MCRB not only rests on professional purpose alone but on passion to help mmprove the
country’s private sector governance. And thus, she can capitalize on where there 1s potential to
make impact. Therefore, entities such as MCRB serve as incubators of the RBC norm in
Myanmar. They take the role of defining an international norm in local contexts and creating

appreciation of the intents and contents of RBC among Myanmar businesses.

6.5.3 International actors as RBC promoters

Associations of foreign business communities in Myanmar

Foreign business associations play an mimportant role in providing business services for
their business community from their respective country. As the country’s service sector remains
at a nascent stage, the necessity and utility of these associations are apparent for the foreign
business community in Myanmar. Several partner countries have had Chambers of Commerce
for their business communities in Myanmar since the early days of country’s transition. The
presence of the French Myanmar Chamber of Commerce and Industry (CCI France

Myanmar) dates back to 1996.

Many associations came into existence in Myanmar after the country’s transition in
2011: the Japan-Myanmar Association (JMA) in 2012, the American Chamber of Commerce
Myanmar (AMCHAM-Myanmar) in 2013, Australia-Myanmar Chamber of Commerce in
2013(AUSCHAM-Myanmar),” European Chamber of Commerce Myanmar (EuroCham
Myanmar) in 2014, the British Chamber of Commerce of Myanmar in 2014 and Myanmar
Norway Business Council in 2015. Their nature varies in terms of funding and operation
mechanics; for mstance, EuroCham is funded by the European Union under a five-year grant
(2014-2019) before it 1s to run as a self-sustained entity while others—JMA, the British
Chamber of Commerce Myanmar, CCI France Myanmar—run as independent non-profit

assoclations.

A common theme of all these associations 1s to play a facilitative role for the businesses

based in their respective country through coordination and representation of the respective

“ The two Australian business chambers registered in Myanmar signed a Memorandum of Understanding (MoU) on 14
August 2017 merging into single organizations AUSCHAM-Myanmar. AMI. 2017. Merger of Chambers of Commerce to
Support Australian Business in Myanmar.
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business communities in the host country. These associations provide business resources for
ease of market entry to the country and networking opportunities. Strategising and representing
the respective business communities for public policy advocacy works with the Myanmar
government 1s also one important aspect of these organizations. While their primary focus 1s to
support their home-based businesses in Myanmar, these associations address the issues of
corporate responsibility in Myanmar as a means for risk control, creating level-playing fields for
their businesses 1n respective sectors in Myanmar and thus enhancing sustainability of

respective business community.

Several of these associations have thematic committees promoting responsible
mvestment, corporate responsibility and environmental sustainability. For instance, the
‘Responsible Investment Working Group’ of AUSCHAM, ‘CSR Committee’ of the
AMCHAM, ‘CSR Advocacy Group’ of EUROCHAM, encourage their businesses to educate,
advocate and share their business models and demonstrate leadership in doing business in
responsible ways in Myanmar. Several such programmes encourage responsible businesses in
Myanmar. For example, the AMCHAM-Myanmar annual recognition given to American
businesses for ‘Corporate Social Responsibility Excellence’ give inspiration to many other

enterprises in the country.

Activities of mternational chambers of commerce also complement the Myanmar
government’s private sector development initiatives such as Myanmar Presidential Awards for
excellent private sector performers and individuals for their contribution to the society
(Government of the Union of Myanmar, 2015: 55-56). EUROCHAM'’s stakeholders’ annual
publishing of a White Book (position paper) also addresses issues around responsible business
practices n the country by showcasing best business models and voicing their concerns over
policy and practices around responsible businesses in the country during their discussion with
the Myanmar government at the end of each year. Some examples are: EUROCHAM’s
position on mandatory contributions for corporate social responsibility (CSR); their advocacy
for avoidance of regulating CSR as percentage of business revenue; and encouraging CSR as an
mitiative creating positive spin and shared value (Myanmar, 2017: 28-31). Likewise,

AUSCHAM’s Responsible Investment Working Group’s position paper presents their views

" The first award ceremony was held on 30 April, 2013, the second award ceremony on 3 May 2014 and the third award
ceremony on 15 May 2015.
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and recommendations on these 1ssues. These activities of business chambers in Myanmar help
define the concept of RBC in Myanmar and provide different models of RBC practices and

thus gives greater options for the policy makers as well as other stakeholders.
IFC Performance Standards and financing conditionality for private enterprises

IFC’s mechanisms for credit worthiness screening, business operation supervision,
complaint and grievance mechanism, and transparency policy of IFC are mstrumental in
encouraging private businesses to act on RBC norms i Myanmar. Since 2012, IFC has been
providing advisory services and financing private enterprises in Myanmar.” IFC’s business
appraisal or credit worthiness assessment process involves identifying and categorizing
environmental and social risk and impacts levels: A, B, C and FI-1, 2, 3 (IFC, 2012a)."” The
IFC screening process encourages fund-seeking private enterprises to formulate plans in line
with IFC Performance Standards and to have coping strategies in place to manage if the project
mvolves risks and gaps exist between IFC Performance Standards and project’s existing
capacity. IFC finances only those businesses which are expected to possess capacity to meet the
requirements of IFC Performance Standards within a reasonable period of time. Businesses
need to provide environmental and social action plans which are reviewed by IFC throughout
the project’s life span. IFC apply more stringent rules in case of discrepancies between local
laws and IFC performance standards. Therefore, in the country case of transitioning Myanmar,
where most of domestic legislations are weak and emerging, IFC’s activities are helpful
bridging mternational standards and local practices. IFC’s assessment mechanism in screening
potential clients provides less chance for enterprises to infringe on environmental and social

standards.

IFC supervisory activities help IFC-financed businesses to be consistent with their
obligations to follow IFC Performance Standards. They also need to apply the Corporate

Supplier Code of Conduct to contractors and subcontractors. In the cases of norm conformity,

“During 2012-2016, the Central Bank of Myanmar, Mmistry of National Planning and Economic Development and six other
private enterprises were receiving IFC advisory services and eighteen private enterprises were receiving IFC financing. Of
eighteen enterprises, one falls under category A, eleven under B, one under C and two under FI-2 and three under FI-3.

" For financing private enterprises, the categories are: Category A - significant risk and adverse impact, B - limited risk and
reversible mmpact, C - minimal risk and impact, for financing Financial Intermediaries(FI), FI-1 for FI with portfolios
mcluding financial exposure to businesses with significant risk and diverse, irreversible impact, FI-2 for FI with portfolios
mncluding financial exposure to businesses with hmited risk and reversible impact, and FI-3 for FI including portfolios
financing businesses with minimal risk and impacts.
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IFC clients are required to take corrective actions. Regular supervision is continued through the
review of clients’ annual reports and review of clients’ environment and social risk management
action plans. Although supervision through regular site visits would be more desirable, IFC’s
grievance mechanisms and transparency policy allows community monitoring of business
activities. All IFC-financed projects, environmental and social risks and management plans are
assessable by the public. Compliance Advisor/Ombudsman (CAQO) are reachable by
mdividuals and communities i cases where IFC-supported business activities cause concerns

for human rights, environmental and social impacts."”

Aside from its private sector advisory and financing activities, IFC promotes corporate
governance i Myanmar in cooperation with the Australian Department of Foreign Affairs and
Trade and the UK Department of International Development. A working group on corporate
governance which i1s known as the Myanmar Corporate Governance Imtiative (MCGI) was
established by the UK-Myanmar Financial Services Taskforce and Australian and UK
embassies in Yangon. MCGI facilitated the Myanmar Institute of Directors (MIoD), which was
formed as an independent organization promoting corporate governance standards and best
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practices in Myanmar." These activities and programmes facilitate RBC implementation in

Myanmar.
HumsaHub

HumsaHub 1s a firm run by a Myanmar expert who has expertise on international
business as well as in-depth knowledge on local contexts. It provides consultancy services
through Price Waterhouse Coopers for the implementation of the Myanmar Chapter of the
Business Innovative Facility (BIF), which is a Department for International Development of the
Government of the United Kingdom (DFID) funded five-year program (2014-2019) for
market systems development to encourage inclusive businesses in Myanmar. BIF Myanmar
project cost 4,970,992 Pound Sterling. U Thuta Aung, founder of HamsaHub, shares his
experience n implementing inclusive business in the garment sector in Myanmar and the need

for a unique approach i changing the behaviour of businesses:

“ Interview with Mr. Jose Recardo Silva, Senior Private Sector Specialist, Finance, Competitiveness & Innovation, World bank
group on 24 April 2018.

* Interview with Htoi Seng Ra, Coordinator, Myanmar Corporate Governance Initiative (MCGI), IFC Myanmar on 27 April

2018.
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Approach to business cannot be done in academic way or NGO style. It 1s
important to give businesses a good reason for change. So, we first pinned
down the systemic 1ssues 1n the sector, 1.e. low efhiciency, high turnover. And
then we address those issues giving them [businesses] a good reason to
participate in the project and change the way they operate. When businesses
saw such good results as doubling of business efficiency and sixty percent
reduction in turnover rates by participating in our programmes for supervisor
trainings, productivity trainings, businesses become more incentivized for

70

social compliance. '

This discussion reveals that for mstilling RBC, approaches towards businesses must be
realistic and must be rational. Until and unless the right incentive is given to the business, it is
difficult to change their behaviour. Good incentives for businesses are evidence-based and
indicate the concrete results a new norm can bring to the businesses. U Thuta Aung explained
that the increased interest gained from the garment sector to participate in the BIF activities was
mainly because their pain points are addressed by a new way of operating business. Participants
to BIF are allowed to experience the tangible benefits generated by new ways of doing business.
This suggests that evidence-based incentives are superior to legal enforcement and right-based
demands for new norms. Business service providers like HamsaHub demonstrate RBC as a
new way to enhance efficiency and a means to minimize cost and thus maximize profits. His
experiences show that ‘demonstration of benefits’ rather than ‘merely defining the moral
purpose of RBC” determines the compliance. Therefore, the best way to socialize a new norm
1s through demonstration whereby recipients are allowed to experience the benefits of the new
way of doing business. And thus, business services play an important role in instilling RBC

among business enterprises through this unique approach.
SMART-Myanmar

SMART-Myanmar, a consultancy service provider, 1s an implementing partner of the
Switch Asia programme of the European Union in Myanmar. With Switch Asia’s strategic
focus on promotion of Sustainable Consumption and Production (SCP), SMART-Myanmar

engages in capacity building, consumer awareness, public procurement, green finance and

" Interview with U Thuta Aung, HumsaHub, on 20 February 2017.
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women’s empowerment. It i1s also the main service provider for capacity building in the
Myanmar Garment Manufacturing Association (MGMA). As SMART works very closely with
the government, ILO and MGMA, it generates recognizable improvement i the garment

sectors’ legal and social comphance.

SMART-Myanmar gives an encouraging story about acting as RBC incubator. Interview
with project manager Ms. Su Tayar Lin, reveals how their services make a difference m the
garment sector where Sustainable Consumption and Production (SCP) practice 1s the weakest,
non-compliance 1ssues are common and industrial actions are frequent. She explains the

approach which works in encouraging social compliance in garment factories:

During our first phase of the project (2013-2015), we itroduced the SCP
concept to local businesses through MGMA (Myanmar Garment
Manufacturers’ Association). Business matching opportunity to link up with
brand buyers served as initial incentives. To make real and sustainable
mmpact through production enhancement, participants are persuaded at the
kick off stage—their interests get invoked and earnest to participate i 6-
month on site comphance Academy: which nvolves 2 days in class
mtroductory session on educating what 1s social compliance and so on, 2 days
site assessment, corrective actions (BSCI or pre-audit service). In 2016, 26
factories participated in the compliance Academy and we targeted for 200

factories in our second phase for 2016-2019."

SMART-Myanmar’s women’s empowerment programme through Sunday Café 1s
popular among garment workers in Hlain Thar Yar Industrial Zone. Its Shwe Job Mobile App,
with voice function i disseminating Occupational, Health and Safety and Labour Law
mformation, also 1s instrumental for labour law awareness-raising within the tech-savvy garment
sector.” Business service providers with their innovative ways were able to convince business to
comply with labour laws and to perform their social responsibility to their employees while

facilitating the social needs of employees, and scaling up their knowledge has improved

" Interview with Ms. Su Tayar Lin, Project Manager, SMART- Myanmar on 14 February 2017.

" Mobile penetration in garment workers 1s high (80 per cent) from the sample of 100 participants from 3 representative
factories: foreign owned, joint venture and locally owned factories. (ibid)
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working conditions in the garment sector which was notorious for rights abuses (Action Labour

Rights, 2016).

6.5.4 Government mitiatives, CSO, media accelerates RBC

The Myanmar chapter of EITI accelerated the RBC norm implementation in
Myanmar, particularly in the extractive sector. The EITI membership application process
requires the government to set up a system where participants of the sector report revenue and
are held accountable for their operation, which 1s a new norm for businesses as well as for the
government. An important aspect of EI'TI which helps accelerate responsible business practice
1s 1ts compulsory composition of the collective governance mechanism, 1.e, the Mult-
Stakeholder Group (MSG), where government, companies and civil society are represented.
Government and businesses’ regular, active and effective engagement with civil society are
governed by the protocol on engaging civil society. CSO engagement 1s a key criteria under
which assessment for membership application 1s made. EITI evaluates whether civil society
members are able to effectively engage m EITI, and whether CSO participants are freely
represented and functionally distinct from other political actors, such as members of
parliaments, members of the ruling party or other political parties. They make sure that CSO
participants are not aligned to the government and to the private sector. The presence or
absence of enabling frameworks for CSO activities, their freedom to access external funding
and traming, and their freedom from harassment and mtimidation while working on
governance, transparency and anticorruption issues are ensured. The government’s
accommodation of all these requirements under the EITI process has the possibility of
collateral positive impacts for all civil society (MCRB, 2014: 66). The platform provided by the
EITI for civil society to engage with state and businesses, and the positive spill over it creates 1s

reflected 1in some scholars’ works:

The cvil society network across the country has expanded in recent years. A
notable example of this development has been the establishment of the
Myanmar Alliance for Transparency and Accountability (MATA). MATA is
a network of nearly 500 organisations that are concerned with transparency
and accountability in all sectors, including extractive industries. The network
coordinates civil society stakeholders for the EITI process and promotes
open government partnership, budget transparency, anti-corruption measures

and rights to information. (Cornish and Vivoda, 2016: 1081)
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The Mult-Stakeholder Group (MSG) and its unique nature of collective governance
might not be an ideal model of governance for many other cases. Some practitioners admit

difficulties are involved in making such mechanism work:

[tlhere 1s much written about multi-stakeholder governance, yet there is little
applicability, and even less practice. Our experience in EITI might help
inform why this has been such a difficult area to make progress on and what
might be the necessary pre-conditions for progress, it does not it mean that
they are the better way to govern. [Multi-Stakeholders Initiatives] MSIs are, to
an extent, an expression of crisis: they are borne from the reality that existing

models are not sufficient to meet the challenge. (Jonas and Eddie, 2014)

However, the MEITI-MSG i Myanmar proved to be instrumental i creating
common understandings on the issue at stake and collective solution to it. Establishment of
local EITI units in states and administrative divisions has increased the level of transparency of
the sector. Opportunities for citizens’ engagement in debates of resource use and benefit
sharing are appreciated by civil actors. Some civil society representatives comment on the utility

of the MSG mechanism for greater public participation in EITI process;

Since the start of Myanmar's EITI process in 2012, cooperation between civil
soclety organizations, the Government (particularly the Ministry of Mines)
and parliament has improved greatly. One example 1s the civil society public
consultations that took place during parliament's deliberations over laws
governing hand-drilled o1l wells, which allowed those most affected to present
their views to lawmakers directly. Another positive development was the
establishment of local EI'TT units in the country's states and administrative
divisions. While these have been subject to delays and have recorded few
concrete achievements to date, they have provided a valuable forum for
dialogue at the local level that 1s essential to making the EITI process in

Myanmar accessible and useful to the public. (Tun, 2016)

Civil society members also hailed the first EITI report as ‘a major milestone’ when it
was published in January 2016, disclosing information on the local o1l and gas, minerals and
gems businesses over 2013-2014, mformation about 57 companies, mcluding ownership,

revenue flows, licences, their deals with the state and their contribution to government revenue.
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These data serve all stakeholders. It 1s a reality check for businesses, regulatory resources for
government and basis of future advocacy works for civil society for the sustamnability of the
extractive sector. Civil society participants also become aware of sector-specific ntricate
knowledge, particularities, and technicalities of the extractive sector. Although many civil
society observers point out the remaining challenges in the sector and weaknesses of the report,
such as reporting of revenues in other accounts of State Economic Enterprises (SEEs), civil

actors recognize an increased level of transparency which would have been unthinkable in the

past (Tun, 2016).

Such views from civil society concurred with government representatives’ perspectives

which state;

This EI'TT Report 1s a driving force for strengthening democratic process and
building trust among stakeholders. HE Dr Maung Maung Thein, Union

Deputy Minister, Ministry of Finance (Andreasen and Ponsford, 2016: 13).

Therefore, the country’s engagement i the EITI process, and its commitment to the
mechanisms and processes EITI necessitates, has accelerated the extractive sector’s
transparency and accountability and thus their upholding of the RBC norm. The progress
made in the extractive sector can have positive spillover to broader private sector participants as
civil actors become more empowered to channel their advocacies and push for increased
transparency and 1mproved accountability in other economic sectors. Therefore, the
government-led process of EITI and its mechanisms has been serving as an accelerator of the

RBC norm in Myanmar.

As discussed above, the EITI process is closely linked with empowerment of civil actors
m accelerating RBC implementation. Freer media also enable a wider reach and stronger voice
for civil society and affected communities in the cases of rights abuses. Positive impacts made
by empowered civil society and a freer media is reflected in the suspension of a highly
controversial copper mine project in Letpadaung region and the Mpyitsone hydro power
projects in Myanmar. The civil protest against the controversial Myitsone Dam project in 2011
was able to convince the government to suspend the project, a joint venture of China Power
Investment Corporation, Myanmar's Ministry of Electric Power and special-purpose company
Asia World over human rights and environmental concerns. Likewise, protests in 2011 by local

residents in the Letpadaung mine region against forced relocation caused by Letpadaung
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copper projects run by Chinese-owned Wanbao Mining and Union of Myanmar Economy
Holding Limited (UMEHL) led to the formation of the Letpadaung Investigation Commission
to vestigate the mmpacts of the Monywa project. The Commission’s report calls for the
government and the companies to pay compensation at market value for all the land they took
and to provide greater transparency and community consultations mn future activities. Although
these cases are yet to be fully settled, empowered civil society and freer media mean similar
businesses activities could not progress without due consideration to their potential impacts on

local community and environment.

6.6  Practice changes of businesses in Myanmar

To be able to ventfy the changes in behaviour of businesses for increased engagement in
RBC norms, or the transparency and accountability of businesses’ social, environmental and
governance-related issues, two cases are considered in the following section. The first case, Max
Myanmar Holding, 1s a local business. According to international players and RBC watchers,
Max Myanmar 1s reportedly making significant changes i its operation m line with better
environmental, social and governance practices. The current study selects the Max Myanmar
case to reveal the driving forces behind such changes. The second case, Telenor Myanmar, is
an nternational business with a good reputation for responsible business practices. The
Telenor Myanmar case 1s selected as the study hopes to disclose how a business with high RBC
principles plays out in the weak governance environment in Myanmar and how it raises the

level of playing field for business in Myanmar.
6.6.1 MAX Myanmar Holding Co. Ltd.

MAX Myanmar Holding Co., Ltd. 1s a business conglomerate owned by U Zaw Zaw.
Its businesses spread across seven sectors: energy, hospitality, construction, highways,
manufacturing, trading and agriculture.”And, as of 2015, the conglomerate is running with total
assets worth USD 412,503,000.” The business started in 1993 as a family-owned trading and
construction company. U Zaw Zaw’s reported close links with military elites during the SLORC

and SPDC administration and reported concessions and advantages he enjoyed in securing

7 1. Max Myanmar Construction, 2. Max Energy, 3. Max Highway, Max Cement, 4. Max Logistics, 5. Max Hotels, 6. Max
Well Trading, 7. Shwe Yaung Pya Agro.

7 Available at http://www.maxmyanmargroup.com/en/content/key-financial-indicators accessed on 18 January 2017.
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mmport and distribution licenses for automobiles, fuels and dam construction projects earned
his business a bad reputation as a crony business. He was one of a few hundred mdividuals and
entities blacklisted by the United States under the Department of the Treasury’s Specially
Designated Nationals (SDN) List in 2007.” Some studies record that a 2007 U.S. diplomatic
cable described how “Zaw Zaw actively seeks favour with the senior generals’ (Myo Aung

(Myanmar), 2015)

This research selected the case of Max Myanmar ILtd. for two reasons. First to
understand how a business with bad reputation can be turned into a business which holds top
positions in transparency reporting in TiMEs, became a member of the Global Compact
Myanmar Chapter and 1s a regular communicator to the Global Compact with Communication
on Progress (COP), became listed in consecutive TOP tax payer lists, and that has won several
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recognitions with State Awards and international awards.”” The second objective in selecting the
business case of Max 1s to reveal the motives and enablers for such drastic changes of

behaviour.

An mterview was conducted with U Aung Myo Saw, Director at Max Myanmar Group
of Companies, Max Myanmar Holding Co. Ltd. To trace the origin of the change i behaviour,
the research asks an open-ended question on how the company evolved and where 1t stands
now. The interviewee recounts the history of the business and gets more passionate about the

transformation the conglomerate has made since 2012. U Aung Myo Saw explains:

We started our corporate restructuring to become a pioneer and model for
local businesses and to become a worthy partner of foreign companies for
mutually beneficial cooperation through more transparent way of doing
business. Auditing boards, financial and all respective subsidiaries’ auditing
were made to become more transparent. We took bold steps to restructure

the whole corporate structure. For financial auditing, we hired Deloitte &

" He was delisted by the U.S. Treasury SDN list in 2016.

" The State Excellence Award of the President of the Republic of the Union of Myanmar for being one of the top taxpayers

i the country on 30 April 2013, the award for business Capital Finance International (ch) for Best ESG Transparency
Myanmar (2015), Capital Finance International (cfi) for Best ESG Transparency Myanmar (2016) and World Finance for

Entry to WF100 (2016).
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Touche LLP. in 2012 and starting from 2013-14, we hired RBC, a U.S.
private firm based in Hong Kong for operational auditing, for EIA, SIA and
for more transparency and accountability. We want to make sure that we are
complying all international norms, all rules and regulations an international

company should have.’

U Aung Myo Saw explained that the whole process of financial and operational auditing
1s ongoing. Although 1t 1s not a compulsory to hire follow-up wisit of auditors after
recommendations of RBC and financial audit reports, the company chose to do so. On the
questions about bearing costs for those services, he states that Max Holding Ltd. subsidizes the
costs to all the subsidiaries. In addition to the external consultancy and monitoring services,
Max Holding also plays a compliance monitoring role, making sure that all subsidiaries follow
up the short-term, medium-term and long-term recommendations from RBC and Deloitte &

Touch LLP.

With regards to the question about the timing chosen for corporate restructuring, U

Aung Myo Saw states:

When the county open and new demo government 1s coming off, investors’
interests started growing. Foreign investors can’t start off alone; they need to
find local partners. Among top few corporations in Myanmar, we can
cooperate with International partners only through good corporate
governance and accountability and transparency. Lack of practice in
Myanmar corporation. U Zaw Zaw wanted to demonstrate as the best model
of business in Myanmar and show that such practices can bring a long-term
benefits to the corporation; such as in getting foreign partners and for
business expansion abroad through listing in stock exchanges in global

financial markets. Bearing short term cost for long term interest.’

With regard to the reaction from the subsidiaries to the changes and in implementing

the RBC’s recommendation and social and legal compliance, he says,

Initially, subsidiaries were relatively reluctant to change as most prefer to live
i their comfort zone. We understand that change can’t be made overnight.
We did take time to convince and coach them. Rewards and disciplining are

used. We educated them and gradually we are now seeing the results. Self
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actualization of subsidiaries 1s important. So, we have to push them hard but

we don’t overrule them.

He elaborated on their role as internal monitor for social compliance and compliance

with RBC function:

We give our subsidiaries challenges as the best incentives. For example, in
Max energy, we gained Shell branding rights. They have their criteria to be
followed by franchise holder. As every challenge has rewards, the best

mcentives we give to our subsidiaries are challenges.

U Aung Myo Saw discloses the unique position the company takes, and the careful

consideration U Zaw Zaw made in upholding responsible business norms:

Major motive for us to uphold responsible business norm 1s to demonstrate
that our business 1s competitive and can follow the regional and global
standards. Aspiration for us 1s to expand abroad, to get listed mn international
stockmarkets. U Zaw Zaw 1s very nationalistic; he wanted to show that
Myanmar 1s not backward in this aspect of responsible business norm. We
can be on par with regional and international businesses [spirit of
competitiveness|, his nationalistic spirit and competitive ‘will’ 1s also matched
up with practical measures in recruiting and nuturing the right people, recruit
expertise and investing resources at right place. [his advantage as national

business|

This statement about competiion as a major drive behind RBC norm adherence
reflects the broad sentiment of Myanmar conglomerates. Mr. Dieter Billen, principal and head
of Roland Berger, presented the findings of a business survey taken during 2017 among 494
enterprise leaders (61 per cent locals and 39 per cent international) at the American Chamber
m Myanmar, where he reported that 49 per cent of local business find competition from
foreign companies is somewhat threatening and 19 per cent find it highly threatening (Billen,

2018).

Although Max reformed its corporate governance in recent years, progress made in
engaging the RBC norm 1s recognizable. All its seven subsidiaries are now participating in the

UN Global Compact and regularly submitting their Communications of Progress (COPs).
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Progress made by Max Myanmar 1s recognized by international players mn Myanmar. Ms.
Patricia Curran, Senior Vice President and Head of Education Telenor Myanmar, made

reference to U Zaw Zaw of Max Myanmar, stating:

Zaw Zaw, he 1s amazing trying to do business in a new standard. There are a
few others as well. He 1s a good case to look at where he may be different
when he faced different challenges 10 years ago. But, now that he wants to be
an international player, wants to partner with the organizations like Novotel.
He 1s very interesting to watch. My observation 1s that he recognizes that he
has the potential to be an ternational player. Before the challenges for him
might have compelled him to work in a certain way. Now he just seems to me

7

a model trying to do everything in a way that shifts shapes.”

In their COPs, human rights and labour standards, environment and anti-corruption
policies are disclosed and third-party assessment and outcomes are also presented. The COPs
also lists their responsible business activities over the year. It 1s found that some specific
mechanisms used by Max Myanmar Holding led to such progress in engaging the RBC norm.
Hiring human rights experts for third-party assessment of business operations helps keeps
things in check. Grievance mechanisms such as whistle blowing committee, suggestion boxes,
and communication through email, social media and arrangement of a monthly Dabar are
found to be effective. The most interesting observation about Max Myanmar 1s the absence of
workers’ associations 1n its subsidiaries. Interviews with its employees indicates that available
communication channels of knowledge sharing, rights and obligation awareness as well as
grievance mechanisms i place are superior to the traditional grievance mechanisms and
communication channels of trade unions. And thus, they can do away with formation of

employees’ unions.

6.6.2 Telenor Myanmar

Telenor Group 1s a global mobile operator with 54 percent of shares owned by the
Government of Norway, a country with its high foreign policy agenda for human rights and

democracy; the business model the group brings mto Myanmar deserves close scrutiny. This

7 Interview with Ms. Patricia Curren, Senior Vice President and Head of Education and Corporate Affairs Group of Telenor
Myanmar on 27 March 2017.
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study selected the Telenor-Myanmar case to examine whether and how a good business model
has multiplier affects. Scrutiny of Telenor-Myanmar also gives better understanding on how it
adapts its operational practices to a different situation with low social, environmental and
governance standards. As Telenor-Myanmar works with a great number of local business
partners (80 percent of its business partners in Myanmar are local), 200 distributors, and
90,000 or more points of sale, its practices can have a large spill over to local business. A fifty-
minute interview with the Vice President and Head of Education and Corporate Affairs Group,
Ms. Patricia Curran, gives a good nsight on how responsible business practices are embedded
i Telenor’s business model and how its operations in Myanmar make positive multiplier

effects on the local supply chain.

Telenor 1s the second largest operator with 19 million customers in the country to MPT
with 21 million customers. It has obtained a business licence since February 2014. As of 2016,
its total investment value 1s 1.5 USD billion. Despite the corporation’s due diligence on human
rights and social safety, it was not spared from some unpleasant incidents caused by local

suppliers’ irresponsible actions. Ms. Curran recounts that incident, saying:

When I started this job, I was the head of sustainability and shifted to a new
position now. Because child labour was a horrible problem, lack of safety,
lack of understanding on the health and safety standards, we had to worry
about that. Because poor people will send their kids to work. When 1 started
working here, three people died actually. Because our suppliers cut corners
or somebody recommended he can climb the coconut trees, but when he
climbs the tower and they fall and they died, they do things improperly on
the ground, it was hornble...... m one of the deaths, that’s really the
negligence of the supervisor. He was not careful and he was not just figuring
out finishing up some works at the end of the day. And somebody slipped
and a beam hit him in the head and he died and that was the fault of the
supervisor. He was supposed to be sure that everybody 1s safe and he 1s
supposed to be there supervising. So, not only did we fire, we blacklisted him

and we also blacklisted the company. We take our staff very seriously."”

" Interview with Ms. Patricia Curren, Senior Vice President and Head of Education and Corporate Affairs Group of Telenor
Myanmar on 27 March 2017.
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Such experiences led Telenor to take supply chain integrity seriously as an important
aspect of Telenor-Myanmar’s sustainability programmes. This aspect of the company’s
sustamability measures 1s key i creating positive multiplier effects on local businesses through
its suppliers to lower tiers of suppliers and vendors. All its suppliers have to enter into an
Agreement for Responsible Business Conduct (ABC) which mandates Supplier Conduct
Principles (SCPs) covering human rights, labour rights, HSSE, privacy, freedom of expression
and corruption (Telenor, 2017: 3). Ms. Curran details how Telenor-Myanmar makes sure that

they have the right local partners in their operations, stating:

EFach of our suppliers are to sign an agreement which 1is stipulated across
Telenor’s thirteen business units around the world. That 1s our minimum
standard related to international standards on quality of performance, related
to human rights, related to equality, transperancy and accountability etc. All
our tier-one suppliers have to sign a contract with Telenor. And the
mspections that we do. So, you sign to say everybody 1s going to use the safety
equipment and you sign to say there 1s going to be no kids in your supply
chain. And we have to mvest a lot to make sure the people are walking the
talk. So, basically, what we have to do before entering into a contract with our
supplier 1s Integrity Due Diligence Assessment, they call it IDD and Risk
Assessment. IDD and risk assessment 1s carried out by examining the
concerned-company, their infrastructures and their reputation. For example,
if we wish to find out whether a company 1n Kachin State we send our staff to
Kachin state to find out such mformation as regularity in paying rents,
following health and safety standard in the areas they used to work and their
compliance to other domestic laws and regulations. When we found out bad
reputation of the company, we wont take the rsk in working with such

company.

Detailing the process of the supply integrity gives a better appreciation of the way a
responsible mternational business player can contribute to changes i the behaviour of the
broader business community in the country. Ms. Curran further elaborates on the process of

‘IDD Risk Assessment’, stating:

The other thing we want to do 1s we want to understand whose 1s on your

board. Are there any people who are on U.S. government Specially
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Disgnated Nationals and Blocked Persons List (SDN) list for human rights
abuse. So, we spend thousands and thousands of dollars to make these
assessments. We can’t take a risk because the 54 percent of the company 1s
owned by Norwegian government. Its reputation 1s gold to us. We can’t not
cut corners n engaging them. And we don’t. So, we have not get in trouble.
You know you might hear the stories of other companies that are not as ....
Unfortunately, in other cases they did not discover what we discovered. So
we had the IDD and we sign the contract with those have past the first
assessment and then we have to do on board training in our ethics and our
way of works, the Telenor Way. Then we do the ‘compliance and
performance monitoring’ that we do in unannounced visits, and some fifteen
vendors are terminated and six companies blacklisted for failing to fulfill our

standards and contract violation.

Even when there are opportunities to use the minimum standards stipulated by local
laws, Telenor i1s adhering to its own standards. Although Myanmar domestic law allows
employing young workers between 14-16 years of age with doctors recommendations for four
hours a day,” Telenor strictly follows the law not employing employees younger than 18 years
as some of their jobs involve construction sites. Enforcing the strict Telenor way has helped
avold the incidents it faced in the early days of operation and led to a significant decrease 1n the

number of children who are working with their suppliers.

Ms. Patricia Carren mentioned corruption as another challenge they face as it i1s an

everyday 1ssue in Myanmar, saying:

Corruption 1s the area of concern. So we have absolutely no gift-giving policy.
It 1s challenging in Myanmar because we give gifts when visiting your house
and 1ts very normal and I don’t think their intention are bad necessarily. Like
they are senior levels with million dollar contracts that sort of thing in general

1s expected and accepted that you are going to say thank you through giving

" Shops and Establishment Laws (2016) Chapter IV, Article 13 A prohibited employing anyone younger than 14 years of age
at any shop or establishment. Article 13 B stipulated that anyone younger than 16 years of age shall be allowed to work within
a stipulated working hour. Article 14 A stipulated that young employee between 14 years of age and 16 years of age can be
employed with the recommendation of a doctor and for not more than four working-hours per day. Article 14 D stipulated
that anyone younger than 18 years of age can not be employed at hazardous jobs.
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somebody something. It does not mean much. It is kind of ingrained. With
our colleagues, we just had to say, it 1s absolutely unacceptable. We have an
ethic and compliance officer solely dedicated to this work, awareness training

and extensive risk-based anti-corruption programme.

Relating to this issue, Telenor also has to handle the authority’s requests for personal
data. Such requests may be on phone records, location identifications of some individuals
related to missing persons, human trafficking, drugs and murder cases. In the absence of
domestic law on cybercrimes, Telenor handled such data requests by making all these requests
public before they are provided to the authority as they can have mmplications for individual

privacy.

One unique thing about Telenor-Myanmar 1s its ability to match its business ambitions
with optimal solutions by bringing in clean and renewable energy technology to the country.
For a business with an ambition to provide services covering 95 percent of the population n
Myanmar, energy 1s a daunting issue as only 18 percent of the country’s rural villages are on the
grid. Half of its 7,400 sites i the country are not on grid and over 700 sites use super-silent
diesel generators, 700 sites with lithrum Ion batteries and 500 solar hybrid sites. On February
2017, Telenor-Myanmar tried the country’s first wind and solar powered tower in an attempt to

eliminate the need for the diesel generators.

The most interesting aspect of Telenor-Myanmar RBC practices 1s its empowering

: . . , L
programmes which address inclusivity, women’s empowerment and welfare issues, three
mmportant themes for responsible businesses. According to Ms. Curran, 40 per cent of their
employees are women and 28 per cent of leadership positions are women. It 1s the first
company to offer in Myanmar a six-month paternity leave and it offers flexible working hours.

With regards to recruitment policy of Telenor-Myanmar, Ms. Curran says:

It 1s challenging in this industry. Not a lot of women are in technology. So, in
the area of technology, there are more men than women. Definitely you will
have the advantage of you being women and if your skills were similar to
men, then women will be chosen. We are one who has our local leadership
positions for local women. Two of our employees Chief Finance Officer and

Chief Peoples Officer, are women. We employ 17 nationalties and 88 are on
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executive development programme. Telenor 1s serious about the

empowering project.

In addition to the activities embedded in the business operations of Telenor-Myanmar
such as ‘supply chain integrity’, ‘anti-corruption’, ‘empowerment’, ‘innovative technology’, it has
a dedicated team for responsible business activities which lie beyond its operation, such as
digital literacy, with summer school programmes i remote areas to educate children to be

digitally literate and safe online.

The case of Telenor-Myanmar demonstrates how RBC practices embedded in a
business model can bring positive spill over when the business ventures to a country with low-
based governance. When foreign businesses venture into a country with a weak regulatory
regime, there are two tendencies. One tendency is that their business principles degenerate
while adapting to the local circumstances. The other possibility 1s their principles and norms
are disseminated through the local supply chain. Although there are many foreign business who
take advantage of weak regulatory institutions in Myanmar, the Telenor case proves it is
possible to be a business which creates positive spillover of its sustainability model to local

businesses.
6.7 Drivers keeping RBC on-track

This section discusses the main drivers which keep RBC practices in Myanmar on track
during the transition phase of the country (2011-2016). Increased awareness about responsible
business conduct among society and among businesses 1s discernible. The RBC norm, with its
multiple components addressing multiple 1ssues, human and labour rights, environment and
anti-corruption, became a norm which matches the needs of the state to promote its domestic
and international legiimacy through encouraging international norms. Although challenges
remain in implementing RBC among businesses in Myanmar, specifically in extractive
industries, the mining sector and large-scale development projects, RBC implementation 1s on
track towards the moral and functional purposes of the RBC norms. The evidence of the two
cases discussed in the preceding section supports the claim for practice outcomes of RBC being

measured as on-track.

Two main factors are found to be contributing to keep RBC implementation on track.

First, increased awareness, better experience and appreciation of RBC implementation among
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executing agents of RBC (businesses) determines the implementation process. Such awareness
and appreciation (conceptual development) and application of RBC among key stakeholders
(norm practices of businesses executing agents) are made possible by the socializing activities of
multiple actors. International actors’ focus on RBC norm promotion through multiple channels
further strengthens the synergetic dynamic of agents of RBC in Myanmar. Agential dynamic in
RBC practice 1s also fortified by society and stakeholders’ monitoring, and stricter enforcement
measures being put in place. Second, such strong-synergetic dynamic of multiple agents 1s
enabled and facilitated by norm-favoured legal, institutional and political structures emerging in

the country during the periods under study.

6.7.1 Strength and synergy of multiple actors

Discussions i the earlier sections make apparent the density and diversity of actors’
mvolvement i promoting RBC i Myanmar. The role of multiple actors and the innovative
tools they apply in promoting RBC are significant in putting RBC implementation on-track.
Activities and programmes of multiple actors in encouraging businesses to act on RBC are only
made possible by the support of international actors. Most of the significant players for RBC
promotion such as MCRB, DaNa Facility are functional only with the support of multiple
donors such as the Governments of Denmark, Ireland, Netherlands, Norway, Switzerland and
the United Kingdom. In the absence of international partners’ supports, it 1s less likely that
multiple actors would emerge in such a diverse array and their activities be mnovative and
attractive to the businesses to act on RBC practices. Without the support of mternational
partners, local actors’ programmes are less likely to deliver good experiences of RBC

application for businesses in Myanmar.
6.7.2 Institutional enablers for RBC in Myanmar

The enabling role of legal frameworks and stitutional arrangements are significant for
any policy area. RBC implementation 1s not an exception. Despite RBC’s non-obligatory
nature, each of the elements of RBC—human rights, labour rights, environmental protection
and anti-corruption—are obligatory for government and businesses. Specific laws and
regulations related to labour rights, environment preservation and anti-corruption defines the
expected behaviour of businesses and government. These laws along with international actors
empower two Important institutional pillars: civil society to monitor any infringement, and

media to amplify and seek redress for abuses by government and businesses. Therefore,
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mutually reinforcing legal and mstitutional structures evolve in favour of RBC implementation
i transitioning Myanmar. Domestic institutional also 1s complemented by regional networks

which promote responsible businesses.

6.8 Conclusion

The current chapter addresses the question of how RBC was mmplemented or
socialized to the executing agents of RBC, a principle norm with multiple components, in
transitioning Myanmar during 2011-2016. I argue that RBC implementation or socialization in
Myanmar during 2011-2016 was found to be on-track, considering many businesses
mcreasingly act on RBC. The study also recognizes that many challenges remain for the
country’s RBC implementation as several businesses are yet to be in conformity with RBC.
Extending from historical perspectives, current research highlights the mmportant role of
multiple actors and their diverse approaches in encouraging RBC among stakeholders
making positive effects on RBC implementation. The diverse approach of multiple actors
allows stakeholders to conceive of RBC in converging ways and to act in conformity with the
RBC norm’s moral and functional purposes for creating positive spin-off from business

activities In society.

RBC dedicated entities” ability to design their activities, capitalizing on key stakeholders’
mterests for ‘competition to excel’ and ‘business sustamnability’; their ability to create
opportunity for businesses to experience RBC through participatory programmes such as
TiMEs of MCRB, Social Compliance Academy of SMART and Business Innovative Facility
of HumsaHub made a difference for RBC implementation in Myanmar. The important role of
‘conditionality’ by the IFC mvestment and ‘instrumental’ use of RBC by many businesses as
effective tools for branding strategy, consumer relations, stakeholder relations and mternational
buyer linkages also need to be recognized. In this respect, the innovative approaches employed
by external socializing agents are found to be significant in fortifying the agential dynamics and

thus having positive impacts on norm practices.

The research draws three conclusions based on the discussions in the previous sections
about multiple actors and legal and nstitution structures. First, the specific nature of RBC, a
composite of four elements—human rghts, labour rights, environmental protection and anti-
corruption—found a match with the legiimacy-seeking government to anchor on iternational

norm addressing multiple issues at risk in the country at the time of transiion. Multiple
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elements of RBC led to emergence of diverse actors whose activities found synergy through
local platforms such as MCRB, MEITI and Myanmar Business Forum.™ Second, the state’s
provision of legal frameworks 1s activated through the activities of the civil societies and media.
The mstitutional strength of the civil society and media are enabled by legal frameworks and
facilitative support by international actors, signifying the mutually constitutive roles of agents
and structures m norm implementation in the transitoning state. Third, converging
conceptions on RBC are created by the effective agency of domestic and international actors in
communicating RBC to key stakeholders through multiple channels; this gives grounds for
competition, providing participatory opportunity to experience RBC practice and stronger civil

soclety and media monitors.
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IFC 1n cooperation with the Government of Myanmar and Union of Myanmar Chamber of Commerce and Industry
(UMFCCI) form the Myanmar Business Forum.
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Chapter Seven: Conclusions

7.1 Introduction

(Norm) implementation cannot be seen m purely state-centric terms
but is also determined, often significantly, by contestation among non-state

actors. (Orchard and Betts, 2014: 274-275)

The movement toward human rights (norm) compliance 1s a

multifactor interactive process. (Risse et al., 2013: 294)

How 1s norm socialization animated m domestic sites of socialization? How does
global-local interaction shape norm practices in states? These questions are yet to be fully
addressed by socialization studies despite their rich body of knowledge on the influence of
norms and socialization on states’ policies. Although scholars of norm research recognize that
states’ norm practices are multifactoral and interactive (Risse et al., 2013), we know little about
such processes. Less 1s understood about how to analyze such multi-actor, multifactoral
processes I domestic sites of norm target states. The mvolvements of transnational social
actors 1n the processes of turning norm-favored state policies into norm practices are under-
conceptualized. Lisbeth Zimmermann pointed out that socialization studies assume that once
the norm 1s mternalized by political elites, general dissemination will follow or trickle down to
wider society (Zimmermann, 2017: 26). Less study has been done on how such processes of
trickle down take place and how international players are mvolved in those processes.
Understanding these processes of norms from state policies to societal practices 1s Important
for socialization studies if norm research’s main concerns are to explain the real impacts of

norms in society rather than on state policies.

For the cases of norms whose domestic practices lag behind state policies, the prevailing
literature might suggest ‘capacity building” as a social mechanism (Risse et al., 2013: 15) which
would support state institutions and state enforcement of related laws. Although such social
mechanisms are found to be at work i most istances, much more 1s taking place on the path
from norm policies to practices. In addition, the existing socialization literature finds it difficult
to take into account the instances of varied practices of international norms which receive
similar level of policy support from states. The cases in point are the practices of FOA and

RBC norms. Both of these norms target businesses to execute and governments to enforce and
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enable practices. The practices of FOA are observed to be off-tracking from its desired path of
peaceful industrial relations while RBC implementations are found to be on-track as a growing
number of businesses are incorporating RBC principles in their operations. Therefore, studies

need not only to explain the norm policy-practice gap but also explicate the variation.

To explore this variation, this research has examined two norm cases, FOA and RBC,
and analyzed the processes by which stakeholders put into practice the FOA and RBC norms
i Myanmar before and during the first phase of democratic transition (2011-2016). The cases
demonstrated that the process of socialization at norm target states’ domestic sites can reveal
new insights distinct from the existing knowledge generated by socialization studies at
mternational and regional sites. The focus on the domestic site allows a better view of the
global-local interactions which occur within the confines of domestic structures and ultimately
shape norm practice outcomes. The body of knowledge in norm research would not be
complete without the knowledge on norm processes at the domestic sites of target states. In the
absence of studies like this one, socialization studies would miss many aspects of relevance to
its interests, 1.e. socializing actors and social mechanisms at work in the domestic sites of states.
The cases demonstrate that socialization at the domestic site 1s a two-way process between
global and local agents of norms. The dynamics of such processes vary with times, issue areas
(or the content of norms) as different issue areas attract differing levels of interest and
mvestment from external agents of norms in different time periods. The varying dynamics of
each norm 1s also mfluenced by domestic structural factors. The resultant norm practices can

only be understood by the analysis of this multi-actor dynamics or ‘agential dynamics’.

This chapter presents first, the summary of empirical findings from the two cases which
were discussed n detail in Chapters Five and Six. Second, the analytical discussions comparing
the two cases will be provided. And third, it provides a highlight on the study’s contributions to
the literature by refining the theoretical model and framework for the ‘domestic chapter of
norm socialization” as mtroduced in Chapter One and mirrored in Chapter Three. A refined
conceptual map hinking the point of norm-favored state policies to variegated norm practices
will be presented. While discussing these three aspects, the chapter argues that domestic
processes of norm socialization can be better examined by employing the concept of ‘agential
dynamic’. The ‘agential dynamic’ is a focal point from where studies can appreciate and unpack
the mfluences of domestic structural factors, norm contents and international socializing actors’

mterests and mvestment in norm practices.
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7.2  Summary of empirical findings

This research’s examination of two norm cases revealed important insights beyond the
expectation of the existing socialization literature. The two cases demonstrated the importance
of norm target states’ domestic sites as important socialization sites. The studies focusing on
domestic sites disclosed new knowledge on several aspects of interest to norm socialization
studies. The two cases demonstrate that socialization at domestic sites can be understood as
two-way processes of global and local forces. The degree of global-local dynamic varies across
time as well as varises across issue areas, as illustrated by the cases of FOA and RBC. External
actors’ interest and investment in activities relating to practices of each norm influence the
dynamic of the multiple actors mvolved i the practices of each norm. The two cases provide
some specific insights which are of relevance to socialization studies. They include, 1) the
domestic site as an important site where socialization can be observed in greater complexity, 2)
the dynamic of multiple actors explains practice variation, 3) the multi-actor dynamic,
socializing mechanisms and external actors’ interests vary with issue areas, and 4) the dynamic

of multiple actors influences and 1s being influenced by domestic structures.

7.2.1 States’ domestic arena as the site of norm socialization

Studying norm practices within domestic sites of socialization generates knowledge
distinct from those generated by studies focusing on states’ socialization at the social sites of
regional and international organizations. Norm processes at domestic sites 1s under-theorized in
prevailing literature. The resent study brings to light the distinctiveness of domestic social sites

i understanding norm socialization and impact variation.

First, studying domestic sites of socialization allows appreciation of the interaction
between diverse interest groups within a state and their interaction with external forces. Unlike
m regional and mternational sites where socialization can be conceptualized as interaction of
norm advocates and recipients, socialization at the domestic sites involves multiple actors with
diverse nterests. The domestic constituency 1s diverse, rather than being a unitary force
favouring mternational norms and which would mobilize against states 1if the state fails to
mmplement. Focus on a domestic site allows the study to identify the diverse group of actors
mvolved i the practices of the international norms covered i this study. For the case of FOA
practices, the states’ role as enabling/inhibiting agents of norms changes over time. The role of

businesses and workers as executing/evading agents of norms also changes over time and across

203



cases. The role of external norm agents as facilitating agents and the degree of facilitation it
provides varies across issue areas. The role of societal actors as monitoring agents also varies
across 1ssue areas. Interactions among identified actors are dynamic. Such dynamic of multiple

actors can only be captured at a domestic site of socialization.

Second, socialization at domestic sites renders both advantages and disadvantages to
external socializing actors. External socializing actors face greater challenges as they have to
mteract with more diverse counterparts and operate within the confines of domestic structures.
At the same time, they also have advantages from operating at the domestic sites as they can
identify target policy actors, channel policy advocacy more effectively and thus, in one way or
another, influence evolving domestic legal and institutional structures. They can also deal

directly with executing agents of norms, 1.e. businesses and workers in the cases of FOA and

RBC.

Third, socialization at domestic sites 1s more demanding as it has to go beyond policy
advocacy to state actors. Unlike in international and regional social sites, socialization at
domestic sites 1s not limited to states’ (government) policy change and influencing domestic
discourses through advocacy. Policy change and influencing domestic discourses can be
advocated. But socializing actors’ roles are found to be broader than policy change and their
programmes encompass activities which aim for practice changes. Practice changes cannot be
brought about by advocacy works alone. Many external social actors’ activities involve
programmes which showcase and demonstrate how new norms can be put into practice. This 1s
lustrated by the RBC-related programmes mtroduced by such leading actors as MCRB, which
deliver concrete programmes to influence practices. Pwint Thit Sa or “Iransparency in
Myanmar Enterprises’ TiIMEs™ help businesses to execute and practice the principles of ‘anti-
corruption through transparency’. RBC-related programmes and platforms provided by MCRB
and other external actors for the executing agents to practice the principles are found to be
more effective and facilitative to the executing agents (businesses) than FOA activities, which
mainly focus on advocacy, awareness raising and empowering different groups of executing

agents (workers).

* The Myanmar chapter of Transparency International’s “I'ransparency in Corporate Reporting-Accessing the World Largest
Companies’ TRAC.
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7.2.2 Multiple actors dynamics at domestic social site

This study 1dentified multiple norm agents who are found to be active in domestic sites,
giving a more complex picture than those made available by existing socialization studies at the
familiar social sites of international organizations and regional organizations. The activities of
the multiple norm agents taking place within the confines of domestic structural factors are
conceptualized and presented in a model explaining the varying norm practices of the two
norms under study. The model will be discussed 1n the following section along with analytical

discussions on the findings from the two cases.

Both FOA and RBC norm cases illustrate that diverse actors are involved in the
respective norm practices. Socialization at international and regional sites tends to be a
contestation of socializees and socializers, national elites who carry ‘domestically constituted
normative baggage’ into international negotiations (Wiener, 2009: 185), and contestation on
norms 1s found to be driven more by conflicts. In fact, the case of FOA demonstrates that
rather than open contestation on the validity of a norm, businesses and workers reinterpret
FOA in a way which suits their interest. Whereas state (government agency) interprets it as a
means for peaceful industrial relations, businesses expect it as a communication channel. In
practice, it 1s found that workers use FOA as a tool to vent grievances and sometimes they go
beyond the red line while posing challenges to their employers. On the other hand, businesses’
neglect of FOA tends to create a vicious circle of distrust and conflict between the two sides of
key stakeholders (executing agents of FOA). Such conflicts among executing agents of FOA
drag down the agential dynamic and such ‘conflictual agential dynamic’ fails to serve the moral
and functional purposes of FOA, 1.e. peaceful industrial relations. Such practices reflect the
limitation of the state (government) as enabling agent mn provision of legal/institutional
structures as well as the madequacy of socializing agents in facilitating and 1n helping to address
the 1ssue of conceptual underdevelopment in the two opposing sides of executing agents of

FOA.

On the other hand, RBC practices gained domestic salience (Cortell and Davis Jr,
2000: 68-80) or increased awareness and were embraced by stakeholders. Such cases are
reflected in the domestic discourse as well as in domestic policy and legal/institutional
structures. Initially, the principles of RBC were interpreted / understood as philanthropic
activities by businesses. Over time, more businesses come to conceive 1t in a more rounded

understanding of RBC as the ‘hygiene factor’ most basic to the sustainability of business. The
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role of socializing actors, in persuading businesses to conceive RBC in such a rounded way, 1s
significant. As discussed m Chapters Five and Six, it was found that more diverse external
soclalizing agents devote considerable investment in promoting RBC as compared to FOA
where external actors’ involvement 1s not as vibrant as in RBC. External actors’ iterest and
mvestment i RBC promotion 1s more critical for the country in transition where emerging
legal/institutional structures can largely be influenced by these actors. External actors’ interest

and 1investment are a major impetus for the multi-actor dynamic mnvolved in RBC practices.

The two cases of norms also demonstrate the importance of the leading actor in
domestic norm socialization. This finding supports Alexander Betts and Phil Orchard’s
emphasis on the importance of norm entrepreneurs, leading individuals or organizations, n
‘shaping implementation and surmounting potential structural obstacles’ (Orchard and Betts,
2014: 14-15). Leading actors’ role and strategies are also found to be a significant factor for
practice outcomes. Their attributes such as authority, legiimacy, financial resources, academic
esteem, and professional connections etc. are important (Hafner-Burton, 2013, Herro, 2015).
Although it 1s established that external socializing agents derive their legitimacy from technical
expertise and normative authority from the norms they promote, less research has examined
how they create trust in domestic socialization grounds. Case studies of this research reveal how
external agents secure trust in socialization. For the case of FOA norm promotion, CTUM
plays a leading role while MCRB 1s found to be a lead player in promotion of RBC. Adding to
existing mnsights that socializing actors’ attributes 1s important for norms’ impact, the two cases
show that deep local knowledge 1s necessary for leading actors in promoting norms, but it is not
a sufficient factor. Leading actors of FOA with full local knowledge without being able to secure
trust from stakeholders cannot make much difference as compared to the leading norm

promoters of RBC, who have adequate local knowledge as well as stakeholders’ trust.

As discussed detailed mn Chapter Five, the leading actor in the FOA case, CI'UM, was
led by a local individual with full knowledge of domestic politics and social settings, but could
not secure trust from labour activist groups and some small unions. Therefore, its ability was
limited in fortifying the agential dynamic and thus moving FOA on-track. In fact, distrust
among some workers’ organizations and some workers advocacy groups created a conflictual
dynamic of multiple norm agents for FOA.

On the other hand, MCRB, led by a foreign individual, could secure trust from the
businesses and other stakeholders and thus contribute to the synergetic dynamic of multiple

norm agents. MCRB strengthened the agential dynamic through such activiies and
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programmes as Pwint Thit Sa or ‘Transparency in Myanmar Enterprises’” TiMEs™ project.
TiMEs allow businesses to participate and experience the benefits of being in line with
prescriptions by RBC norms. In the absence of such projects, businesses won’t have any
platform to exercise transparency about their operations. Therefore, the cases demonstrate the
mmportance of socializing agents, suggesting that socializing actors derive trust not solely from
famiharity with local contexts, but more from sincenty, and the effective and mnovative delivery

of promises laid out in the norm’s contents.

Therefore, it 1s found that socializing agents derive trust not solely from local knowledge
but from their dedication and sincerity to the values they promote and their ability to deliver
what they promise by allowing stakeholders to participate in activities and experience the

benefits of practicing norms.

7.2.83 Distinct strategies at domestic social sites

Following discussions on the findings relating to multiple actors, comparative studies of
the two cases revealed that socializing strategies or mechanisms employed by external
soclalizing agents at domestic sites varies across issue areas. At international and regional sites
of socialization, communicative actions and social mechanisms range from 1) strategic
bargaining, 2) moral conscious raising and persuasion through dialogue, social learning and 3)
mstitutionalized habitualizations (Risse and Sikkink, 1999a). The effectiveness of respective
mechanisms in influencing the conception of target actors varies depending on domestic

structural factors (Risse et al., 2013).

Rather than mirroring the mechanisms of socialization employed at international and
regional sites, mechanisms deployed in domestic sites are found to be distinctive. The two
cases In this research illustrate that socializing agents for FOA employ the strategies of
empowerment to domestic rights holders, workers (executing agents) and policy advocacy and
assistance to institutional strengthening for enforcement by government (enabling agents). On
the other hand, external agents for RBC deploy more diverse mechanisms: 1) enabling

businesses (executing agents) through concrete activities; 2) policy advocacy through network

* The Myanmar chapter of Transparency International’s “I'ransparency in Corporate Reporting-Accessing the World Largest
Companies’ TRAC.
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building and forum giving; 3) research and out-reach to stakeholders; and 4) consultative and

participatory programmes. Diversity of socializing strategies strengthens the agential dynamics.

In sum, it 1s found that different mechanisms employed by custodians of the respective
norms at the domestic site of socialization have an impact on norm practice outcomes. As
llustrated by FOA norm practices, conventional strategies of empowering domestic rights
holders to find commitment-complhiance gaps acting as ‘watch dogs’ and pressuring
government for accountability as reflected in ‘information politics, symbolic politics, leverage
politics and accountability politics’ (Keck and Sikkink, 1998) are less effective as compared to
the strategy employed by RBC agents who enable businesses and guide them to act in

9 183

prescribed ways by acting more as a ‘guide dog’.

7.2.4 Socialization as mutual learning at a domestic social site

In this study, it is found that global-local interactions at the domestic sites are based on a
two-way track rather than one defined by unidirectional activities. Learning how to pass the
message across to their counterparts 1s found to be an important part of the works of external
socializing actors. That 1s the reason many external players invest a great deal in the ongoing

research and assessment of domestic situations.

The two cases in the study demonstrate the dynamic nature of multiple actors which
operate beyond expectation on the path from norm-favored policies towards societal practices.
Socialization at domestic sites 1s found to be a mutual learning processes as distinct from other
studies which have described socialization as teaching projects in the sites of international and
regional mstitutions (Finnemore, 1993). In domestic sites, most external socializing actors
commence their jobs with learning the societal and political fabrics and learning how to get
their message across to target actors. They learn through their implementing local partners and

through network activities in the respective issue areas. Interviews with foreign expatriates who

" UN Global Compact explained its role and ifluence on business practices in the official website’s FAQ ‘the UN Global
Compact 1s more like a guide dog than a watch dog. However, the UN Global Compact has a mandatory disclosure
framework. Business participants are required to communicate their progress to their own stakeholders on an annual basis
and to post a copy on the UN Global Compact's website. Failing to communicate progress on an annual basis results in a
downgrading of participant status from active to non communicating. Participants who do not communicate progress for two

years in a row are expelled and the UN Global Compact publishes their name.’
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manage the training center for internal migrant workers with support from multi-donor funds,
reveal that they learn over time and through their experiences, and they have to adapt their
curriculum from rnghts-based empowerment themes to more of a mix of basic lhife skills ,
technical (sewing skills) and industrial skills (responsibility and rights at work)."™ Although not
all external actors being interviewed were explicit about their learning process in their norm-
promoting activities, a few of them discussed making assessment on the local state of play as
part of their work."™ Therefore, we can understand that socialization in the domestic site is a

mutual learning project of external and domestic actors.

7.2.5 Multi-actor dynamics and domestic structures

The two norm cases reveal that multiple actor dynamics, including the density of agents,
mtensity of their interactions and actions, and their visibility, i1s influenced by structural factors,
norm contents and interests, and the mvestments of external norm promoters. The study found
that the content of norms (or issue area), rather than the form/type of norms, matters in
generating interest by external actors and their investment which, in turn, affect multi-actor
dynamic in norm practices. Such multi-actor dynamic can be enhanced or eased by the
attributes and strategies of socializing lead actors. The RBC norm attracts more diverse actors
and greater interest from external agents as the norm 1s composed of four distinct elements:
human rights, labour rights, environmental conservation and anti-corruption. External actors’
mterests in RBC are high as they have a higher stake in RBC practices than in FOA. More
vibrant and diverse actors are involved in RBC processes, which allow agents to employ greater
policy mnfluence to shape favorable legal/institutional structures and mnmnovative mechanisms to
shape the 1deas of businesses (norm executing agents) in line with the purposes of RBC. On the
other hand, less dynamic agents of norms (trade unions and their international alliance) in
FOA processes and their conflicting nature of mteractions led to deviation from the purposes
of the FOA norm. Therefore, this multiple actors’ dynamic explains varying norm processes

within a state. Cross-case comparison allows such findings on the impact of norm contents on

™ Interview with Mr. Harry Schwarz, Project Manager, Success Garment sector training centre on 25 April 2018.

" Tnterviews with Mr. Harada Kiochi, Labour Affairs officer, Japan International Cooperation Agency (JICA) on 22 March
2017 and Mr. Chrstian Heimig, Technical Advisor, Bundesanstalt fiir Geowissenschaften und Rohstoffe (BGR) on 16
February 2017.
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practice outcomes which scholars anticipated but did not examine (Orchard and Betts, 2014

278-9).

This study found that differing contents of norms generates different constellations of
actors, Interest and investment in norm promotion activities. The value of this research 1s that
the cluster norms with complmentary components attract diverse norm agents; their
dynamism, union and their ability to ‘expose’ key stakeholders (businesses) to experience the
new practice make a difference to RBC practice in the country. In contrast, the specificity of
the FOA norm’s obligation does not necessarily prevent multiple actors from interpreting
norms In differing ways, thus undermining the moral and functional purpose of FOA.
Although there were no overt contestations over the meaning of FOA between employers and
employees, its application has been contested. The prevalence of wild-cat strikes and union
busting are evidence of contestation and interest-based interpretation of FOA. And thus, the
state’s policy intent of employing FOA as means for peaceful industrial relations in the country
was not fulfilled during the first phase of the country’s transition and it 1s far from getting back

on track mn the second phase of transition.

Mutual constitution of structures and actors to produce practice outcomes 1S more
pronounced as the two cases are studied in the context of the transitioning state. The cases
suggest transition offers permissive structural contexts for the cases. In this regard, this study
comports with Thomas Risse’s take on ‘enhancing human rights change, therefore, go hand in
hand with domestic structural changes’ (Risse, 2016: 150). The cases highlight the importance
of the state (government’s) enabling agency of norm. Temporal analysis of individual cases
(discussed m i Chapter Five and Chapter Six), reveals that the norm-enabling nature of the
domestic political and legal/institutional context is the bare minimum ground required for
mternational norms to take root and be fostered in the domestic field. As argued by Alexander
Betts and Phil Orchards, that the role and 1dentity of local actors are endogenous to local
processes of negotiations rather than understanding them from pre-established roles (Orchard
and Betts, 2014: 279-280), this study found that the state’s role can swing from inhibiting agent

to enabling agent with the changing political context.

The norm recipient state’s enabling role 1s key for facilitating ‘access’ to external
socializing agents and opening ‘space’ for domestic actors. Government-initiated
legal/institutional reforms in Myanmar such as the introduction of Labour Organization Laws,

launching of the UNGC Myanmar Chapter and Extractive Industry Transparency Initiatives,
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allowed greater space for civil society actors to empower and enable agents of norms, thus
enhancing the norm’s impact. These stakeholders in the respective norm practices of FOA and
RBC such as workers, civil society, and development actors and different other entities, in turn,
strengthen the legal/institutional structures to be more in line with international practices.
Processes of Labour Law reforms and establishing anti-corruption commissions and
Environmental and Social Impact Assessment (ESIA) procedures are some of the examples of
legal/institutional structures which evolved as a result of the mnteractive process of norm agents

with government. Therefore, actor dynamics 1s mutually constitutive of domestic structures.

By taking together these empirical insights, this research answers the research questions
of ‘how socialization animates i domestic sites in turning norm-favoured policies to practices’,
with four-points arguments which are of relevance to theoretical, empirical and methodological
1issues: 1) Socialization 1s animated as multiple actor dynamic or agential dynamic at domestic
sites of socialization. Variegated practices of FOA and RBC are the function of interactions
among multiple actors, state (government), businesses, workers, societal actors and
mternational actors. Norm practices are neither the product solely of domestic actors alone or
state policies and enforcement nor that of external agents’ strategies and socialization. 2) Norm
content matters for practice outcomes by way of generating different actor constellation and
affecting differing degree of multi-actor dynamics. 3) International and regional socialization
sites complement the multiple actor dynamics at domestic sites by means of venues for
networking opportunity, exchanges of expertise and enhancing visibility of norms in the
domestic social site. 4) Agency of norms and domestic structural influences can better be
appreciated through a single framework that 1s ‘agential dynamics’, where the impact of norms’
contents, structural influences and external norm agents’ interests and investment are reflected.
This conceptual contributions add value to existing insights on identified structures and agency

of multiple actors on practice outcomes (Orchard and Betts, 2014: 271,272, 279).

7.3 Discussions on comparative analysis

In addition to the discussions in the preceding section on empirical findings which also
mcludes points of comparison between FOA and RBC practices, this section presents explicit
points of similarity and differences exhibited by the two cases. This section complements the

temporal analysis of individual cases at the concluding sections of Chapters Five and Six. Data
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from the two cases allows identifying the key actors (agents of norms) and structures shaping

the socialization process of the two norms.

At this late stage, it 1s necessary to address the question of comparability of the two
norm cases, given the different nature of each norm. This research argues for the comparability
of FOA and RBC as business actors are the main targets in both norms. In addition, similar
levels of policy support each norm, also indicating points of similarity which would enhance

comparability.

The research takes three main analytical points: actors, and structures and practice
outcomes. For the first points for analysis, actors or key stakeholders are 1dentified as states
(enabling/inhabiting agents), businesses and workers (executing agents), societal actors
(monitoring agents) and international actors (facilitating/hampering agents). Each group of
actors exerts agency on norm practices either i a positive or negative direction. In analyzing
actors and their activities, the study examines the direct impact of their actions on norm

practices and their indirect impacts through shaping structures.

The second analytical point 1s the structural conditions relating to ideational structure
(examination of the stakeholders’ conception of the respective norms), legal/institutional
structure (examination of the presence and absence of the required legal and mstitutional

mechanisms for each norm).

The third analytical point is practices of the respective norms in the first phase of
transition to democracy (2011-2016). Practices are examined as to whether they fulfill the
moral and functional purposes of the respective norms. Practice outcomes are categorized as

‘on-track’, ‘off-track’ and ‘back-track’ as markers for varied outcomes.

7.8.1 Actor constellations and norms’ contents

It 15 conventional knowledge that actor constellation varies with norm content.
However, the dynamic of such actor constellations did not get adequate scholarly attention in
the existing literature. This research identifies actors (agents) who are active in FOA and RBC

practices and their activities are examined.

FOA generates distinctive groups of workers (rights holders and executing agents),

government (duty bearers-enabling agents), and business firms (duty bearer-executing agents)
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(government and firms). The main players in FOA practices are CT'UM and eight union
federations which are leading over 2,000 workers unions at enterprise level. The main external
players are ILO and several development partners and trade unions from partner countries
(details discussed in Chapter Five). Competing interpretation of FOA norms among executing
agents, businesses and workers 1s found to be weakening the agential dynamic. Government
agencies see the FOA norm as a means to improve industrial relations. Workers take FOA as a
tool to claim long-denied rights by challenging employers™ while employers’ take on FOA is as
a means of communication to the best and unnecessary layer hindering business operation.
Such nterest-based appropriation of FOA norms leads to conflictual dynamics of agents which
1s responsible for off-tracking of FOA practice, as neither violent workers’ strikes nor

employers’ union busting serve the FOA norm’s purpose for peaceful industrial relations.

On the other hand, the RBC norm spawns a greater diversity of norm agents as it
encompasses four different areas: human rights, labour rights, environment conservation and
anti-corruption. Activities of theme-based norm agents complement each other in defining the
RBC and the cooperative agential dynamic increasingly leads executing agents (firms and
businesses) to interpret RBC as a means to simultaneously address several areas of interest to
the firms’ sustamability; enhancing the firm’s competitiveness, improving marketing strategy,
managing supply chains, stakeholders and shareholder relations. Complementary and
cooperative agential dynamics kept RBC on-track in Myanmar during democratic transition. As
discussed m Chapter Six, different groups of actors working to promote RBC are more diverse,

their activities are more concrete and more visible among business actors.

The differing degree of norm agent density, intensity of their activities and their visibility
acting on FOA and RBC 1s one of the contributing factors to varied norm practices. A higher
degree of agent density naturally spawns more activities and further reaches out to local actors
and leads to higher visibility of their presence and their activities. While the FOA project run
by ILO with the support from development partners and those of trade union federation and
confederation could not reach out enough to the important segment of the workforce, well-
funded activities operated by dedicated entities such as MCRB, business consultancies, and
chambers make better impacts on businesses which are increasingly aware of the new norm

and actively participate in the programmes offered by diverse norm agents. It 1s difficult to

" The motto of AFFI-IUF ‘organize, fight and win’ reflects the sentiments of some workers towards employers.
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evaluate and differentiate whether all of those businesses (executing agents) who increasingly
embrace RBC are driven by their true belief in RBC or driven by incentives associated with the
practices, or just getting involved 1n the ready plattorms RBC agents provided. However, two
cases studied m depth, Max-Myanmar and Telenor, confirmed that their activities are largely
driven by the desire to be competitive and stay ahead of their competitors and for the
sustainability of their businesses. These businesses recognize the values of RBC agents such as

MCRB and other players who are active in promoting RBC.

Therefore, this study argues that the varied degree of agential dynamics, i.e. density,
mtensity of their activities and visibility, contribute to variegated norm practices. The following
sections will discuss how this agential dynamic shapes and 1s being shaped by ideational and

legal/mstitutional structures around FOA and RBC.

7.3.2 Awareness, appreciation and application of norms

The study finds different stakeholders’ takes on FOA and RBC are diverse, confirming
the broader contention about norms taking different shapes based on different mterpretations
and conceptions (Hurrell, 2002, Wiener, 2007, Wiener, 2014). Especially for FOA, key
stakeholders’ conception varies even within the same group of stakeholders. For instance,
different labour organizations’ interpretation of the FOA varies. Some members of labour
organizations see FOA as a means to seek justice rather than as a tool to antagonize
employers."” Some others take FOA as a tool to ‘organize, fight and win’.  Others place the
latent right to strike in FOA 1n centre stage and they state ‘collective bargaining without strikes
1s collective begging’. Right holders’ interpretations of FOA are found to be going beyond the
prescription of the ILO Convention 87. On the part of government, FOA 1s a way to improve
mdustrial relations and 1s thus key in promoting mvestment, production and the economy in
general. Though some businesses view FOA as a potential tool in stakeholder communication,
their views are changing with their frequent experiences of wildcat strikes. These diverse and
sometimes hostile conceptions of FOA indicate the lmits of the legal and institutional
measures of the government, particularly madequate government measures on defining the

concept among key stakeholders. Although the main custodian of the FOA norm, the 1LO,

* Interview with Daw Hla Hla, Leader of Workers’ Organization and member of We Generation Network
* AFFM IUF Annual Report
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conducted FOA projects with the support of development partners, such programmes reached
only to a limited segment of executing agents (businesses and workers)."™ These findings agree
with Kees Van Kersbergen and Bertjan Verbeek’s conclusions that adoption of a new norm 1s
‘the start of a fierce battle to define its precise meaning, which can lead to a reformulation of
such norms’. They found that such battles are more likely if the norm in question is ‘expected
to affect the power relations between the major actors involved” (Van Kersbergen and Verbeek,
2007: 234, 235). These finding are also in line with the expectation of Alexander Betts and Phil
Orchards to see the implementation being shaped by material structures or interest-based

appropriation (misappropriation) of norms (Orchard and Betts, 2014: 273).

Despite norm studies’ consistent attention to the importance of will and capacity on the
part of the recipient, it 1s found that both the recipient government and norm custodian 1LO
were not able to sufficiently address the 1ssue of awareness (or lack of awareness), appreciation
of the norm’s contents and thus appropriate application of FOA in Myanmar. On the other
hand, the awareness, appreciation of norm contents and appropriate application of RBC 1s
mcreasingly observed in Myanmar despite some businesses not yet abandoning their old habits
of mrresponsible conduct. Therefore, stakeholders’ awareness, appreciation and application of
the norm are significant determinants of the compliance/implementation of nternational
norms. The differing degree of awareness and appreciation of the respective norm’s contents
constitutes favourable or unfavourable ideational structures for norms. And thus, the evolving
nature of 1deational structures for RBC, on the one hand, and the difficulties of FOA norms to
be properly conceived of by executing actors with diverging interests i the other, 1s the
scenario one can imagine of ideational structures for each norm. Such structural development
(lack of development) 1s largely associated with 1) agential dynamics and strategies of actors, 2)
legal/institutional structures, and 3) norm contents. These factors will be discussed in the

following sections.

7.3.8 Agential dynamics: conflictual or synergetic

The state’s enabling role 1s found to be activating factor for ‘agential dynamic’.

Transition generated the emergence of multiple actors. The greater role of civil society, the

* Interview with Daw Thet Thet Aung, Interview with Daw i Shwe Cin Nyunt,Workers’ Rights Groups.
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media and multiple stakeholders’ initiatives and workers’ organizations became key players

exerting agency in the implementation of FOA and RBC.

The density of actor involvement in norm practices, degree of communications and
mtensity of engagement and interaction, and visibility of these agents and activities are closely
linked phenomena. Diversity and density of agents facilitates greater interaction and wider
reach to executing agents, as for RBC. Limited presence and availability of external support in
FOA leads to competition for funds and attention. Likewise, greater itensity of norm agents’
activities and programmes provides more opportunity for stakeholders to partake and to be
exposed more often to norm promotion activities. The density and intensity of norm agents
and activities made the norm more visible in the society and created greater awareness in the
public. The nature and strength of actors’ dynamics can be thought of as either conflictual vs.
synergetic and weak vs. strong. Agential dynamics exert influence directly on norm
compliance/implementation and indirectly through their 1mpact on ideational and

legal/mstitutional structures for each norm.

It 1s mmportant to understand the factors constituting differing agential dynamics for
FOA and RBC. While international actors have an independent effect on agential dynamics, a
mutually constituting nature is observed between the agential dynamics and the evolving

government’s policy, legal, and mstitutional structures as well as ideational structure.
7.3.4 Limits of states in norm implementation

One of the key insights revealed by the studies of FOA and RBC implementation in
Myanmar 1s the inherent role of the state as either enabling or forbidding agent of mternational
norms. The state’s transitioning context creates an enabling role for the state and provides
space for the emergence of new actors such as civil society, interest groups and stake holder
groups. The historical silence of the two norms in the country can largely be understood as the
evidence of the norm-forbidding role of state which created the political structure unfavourable
to FOA and RBC. The same state actor has been found to be changing its role to norm enabler
since 2011 and 1t allowed legal and mstitutional improvements in the country. The state’s
enabling/inhibiting agency becomes more apparent through the historical analysis on the
practices (or lack of practices) of FOA and RBC in Myanmar under successive administrations.

The state’s changing role as enabler of FOA and RBC norms through legal, institutional and
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administrative improvements produces differing implementation track records for the two

normis.

Casual observers would expect greater difficulties with FOA implementation as it 1s
politically sensitive compared to RBC and one would usually want to be suspicious of the
state’s ability to relax its restrictions over FOA practice. However, case studies reveal that state
restriction was not sufficient reason to explain off-tracking of FOA. In fact, FOA and RBC are
accorded a similar level of state commitments through measures mmproving legal and
mstitutional structures for FOA and RBC. It was found that the transitioning government’s
elites see that it 1s in their mterest if FOA gets on-track as it would enhance their legitimacy
domestically and mternationally. And this was reflected in the measures taken to legislate the
FOA norm domestically. However, the permissive laws alone were not able to change the
practices as several loopholes allow different stakeholders to interpret the FOA norm in
diverging ways. The off-tracked FOA reflects the tension between the entrenched exploitative
attitudes of employers and the revolutionary spirits of workers and it will take time to correct
it.”  These observations indicate the limited role of the state in norm
compliance/implementation. The enabling role of state (i.e. transitioning government) alone

does not determine the compliance/implementation process and its track records.

Building on the themes arising from comparative analysis of FOA and RBC in
Myanmar, this research proposes a conceptual framework linking the explanatory constructs of
agential dynamics with explained construct of implementation track records of norms through

1deational structures. Display and discussion of the model will be made in the following section.

7.3.5 Influence of norm contents on agential dynamics

The mterest and investments of international actors contribute to differing levels of
agential dynamics. Greater mterest by international actors to create a level playing ground for
their businesses i Myanmar led to greater engagement and investment in promoting RBC
through different channels (AID, Governance, Chamber of Commerce, RBC dedicated

entities such as MCRB) as compared to FOA, promotion of which 1s largely undertaken under

* Interview with U Maung Myint, MP Pyithu Hluttaw (House of Representatives), retired Minister for Labour from 2012-20183,
retired Minister for Industry from 2013-2016 on 16 February 2017
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the framework of ILO and some specific programmes such as U.S. support through Solidarity

Centre, Labour Law reforms support.

Therefore, this research argues that a norm’s content matters for compliance outcomes

in three ways.

First, 1t affects the ‘agential dynamics’—specifically, 1t shapes external actors’ interest n
enforcing the norm. The contents of the FOA norm allow workers or specific groups in the
country to freely organize and participate i collective bargaining with their employers. But
beneficiaries of FOA implementation are domestic actors, specifically workers and employers.
External actors’ interest and mvolvement in FOA promotion 1s limited compared to RBC
activities. Although ILO undertook the FOA project during 2013 i an effort to define FOA,
its reach to broader segments of society was limited. Only a few development actors, such as
Solidarity Centre and I'TUC, are mvolved in enforcing FOA through workers’ empowerment

programines.

On the other hand, the contents of the RBC norm are broad, encompassing four
elements: human rights, labour rights, environmental conservation and anti-corruption. The
beneficiaries of RBC compliance are not limited to domestic firms, workers and Myanmar
society. International actors have key stakes in promoting RBC as RBC promotion in the host
country 1s analogous to creating a level playing field for their businesses (existing and potential)
i the host country, Myanmar. Therefore, external actors have a higher interest in promoting
RBC in Myanmar relative to FOA. Limited investment of external actors in FOA promotion as
opposed to their involvement in RBC activities in Myanmar 1s manifested i different dynamics
of activities and entities led by international actors, both states and businesses, in addressing

each norm.

Second, the content of norms matters for comphance outcomes through their effects on
mstitutional structures. The contents of RBC are diverse and such diversity creates more
diverse stakeholders compared to the FOA norm. RBC promotion involves human rights

: . , . : .
groups, environmentalists, workers’ rights advocates, and anti-corruption advocates as well as
several CSOs and CBOs acting on various themes mvolved in RBC. Along with the evolution
of multiple stakeholders, multiple mstitutions such as Myanmar Responsible Business Centre,
Business Consultancy Firms, Chamber of Commerce representing international businesses

from different countries, are actively working on RBC awareness-raising programmes among
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local businesses. These stakeholders are actively mtroducing different programmes such as

Corporate Social Responsibility awards, which also encourage businesses in the country to act

on RBC.

Third, the contents of norms matters for its domestic effects. FOA as a rights-based
norm requires government to enable and enforce it. Most fundamentally, putting into practice
the FOA norm requires two distinct groups, employers and workers groups, to act on FOA.
And thus, external actors or facilitating agents need to split their attention and resources to
three directions, to support government agencies for strengthening legal and institutional
measures, to promoting FOA among employers and workers groups. On the other hand, the
RBC norm requires all norm agents’ attention to two directions: towards improving legal
frameworks and towards businesses as executing agents. For RBC, external and domestic norm
agents can aim for a single direction, as businesses are executing agents and thus they can
dispense most of their resources to activities revolving around private sector governance
focusing on external monitoring activities and to the activities incentivising businesses as

executing agents of norms.

And therefore, the findings from this research provide updates to norm
‘implementation’ research’s inconclusive findings on the norm type-practice impact nexus
(Orchard and Betts, 2014: 276-277). By carrying out these scholars’ recommended tasks to
examine the norm content-impact nexus, this study found that the content-impact nexus is

stronger than the type-impact nexus.

In sum, the empirical findings from individual cases of norms and cross-case analysis
add nuances and further refine the research’s proposed conceptual model introduced in
Chapter One and discussed in Chapter Three. Elaborating these arguments and fleshing out
the model displayed in Chapter One, the following models displayed in Figure 5 and Figure 6
are proposed to take account of the differing track records of FOA and RBC practices
reflecting norm socialization and agents’ dynamics mvolved i the processes from state policies

to society practices.
7.4 Refined conceptual model for norm socialization within states

Following discussions on the analytical steps taken m preceding section, this section

proposes a theoretical model which addresses the question of norm socialization within states.
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The models explain variation in the norm practices of FOA and RBC norms during the first
phase of transition to democracy (2011-2016). The model reflects the roles played by
socializing agents 1n the practices of each norm. This model addresses three areas of vagueness
i norm literature: ‘socialization from state policies to practices’, ‘compliance impact of norm’s

contents’, ‘compliance impact of multiple domestic actors’ dynamics’.

The models take account of practice variations as the functions of differing nature and
strength of ‘agential dynamics’; weaker and conflictual dynamics for FOA and stronger and
more synergetic dynamics for RBC. Different contents of norms and domestic structures
mtervene in the implementation processes of FOA and RBC by affecting and being affected by

‘agential dynamics’.
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Figure 5 Implementation of FOA norm in transitioning democracy
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Figure 6 Implementation of RBC norm in transitioning democracy
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The dominant themes in the above figures comprise agential dynamics, legal,
mstitutional structures, ideational structures, and mternational actors. Arrows in the model
depict the mter-relationship between respective themes. Inferring from these themes, the
research posits that implementation of different norms within a state may vary depending on
the nature and strength of agential dynamics. Such agential dynamics influence and are

mfluenced by ideational developments about the norms.

Figure 5 predicts the off-tracking record of FOA implementation. Off-tracked FOA can
be explained by the discord within pro-norm stakeholders (tension among workers over
competition for attention and interests) and their antagonistic relations with norm-evading
agents (businesses). Such discord among stakeholders shapes (and 1s being shaped by) the
degree of 1deational structure development unfavorable to FOA implementation. Development
of an ideational structure for FOA can be constrained by five factor: long-held grievances of
workers against employers, the authoritarian legacy of societal culture and exploitative intent of
some businesses (mainly those who are running with low profit margin such as Cut-Make-Pack
(CMP) garment factories owned by Asian neighbours), weak legal frameworks, weak incentive

mechanism and weak external interest and resources in promoting FOA.

Figure 6 expects RBC’s on-track implementation records which 1s explained by the
agency of multiple actors (international development actors, societal actors, multi-stake holders)
and theiwr innovative mechanisms (disclosure mechanism, experience-based incentive
mechanism for complhance and participatory programme and activiies of RBC practices)
leading to the emergence of a favorable ideational structure for the RBC norm. While
recognizing the moderating role of structural factors, 1.e. historical, legal and nstitutional
strength or shortcomings, the current research found the significant roles of multiple norm
agents to take account of the variation in the implementation records of the FOA and RBC

norms during Myanmar’s democratic transition.

Analyses on ‘agential dynamics’ also allow appreciating the structural conditions which
are m place or i formation. That 1s, examination of actors’ conception helps gauge the
development of ideational structure and investigation of their activities helps estimate the

development and effectiveness of structures in terms of policy, legal and institutional. The
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1deational structures relating to respective norm  will be reflected in the activities of enabling
agent (state government), activities of executing agents (businesses and workers), agency of
facilitating agents (I0s, INGOs, NGOs and other entities), and agency of norm monitoring

agents (media and society).

Detailed empirical accounts of FOA and RBC that are presented in Chapters Five and
Six will verify and refine this research’s arguments for ‘agential dynamics’ (the dynamic of
multiple actors/key stakeholders) as an explanatory factor for norm practices and socialization
within states. Such dynamics are also moderated by domestic structures, norms’ contents and

external actors’ interests and investments.

The proposed conceptual model overcomes the existing socialization studies’
conceptual limits in explaining norm practice variation across issue areas at a similar level of
policy support. As discussed 1n detail in Chapter Two, existing studies focusing on
unidirectional flow of norm socialization (as in the first strand of socialization studies), or those
studies explaining practice variation with sole reliance on domestic factors (as in the second
strand of socialization studies), or those explaining practices as the outcomes of contestation or
jomt translations between domestic and external agents (as in the third strand of socialization
studies) could not take full account of the socialization processes from state policies to domestic
practices as states’ policies and laws are their analytical end points. Existing studies on
socialization also find it hard to explain the variation of domestic socialization processes across
1ssue areas as the impact of norms’ contents 1s not well analyzed so far. Overcoming these
limitations, the proposed model explains cases of domestic norm practices in the contexts
where domestic structure factors are evolving and actors’ role are dynamic. Therefore, norm
socialization within states 1n transition 1s animated in agential dynamics which is fortified and
faded by domestic structural factors, norms’ contents and interests, and mvestments of external
actors. The model would serve as an alternative to existing accounts that explain domestic
socialization processes ending at domestic policy changes. The distinctiveness and value offered

by this research’s proposed model will be discussed further in the following sections.
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7.5  Transferability of the model

The proposed model will work best in contexts where structural factors are emerging
and flexible. The cases of norms are more relevant to the model if their practices are more
diffused in the society than concentrated in the behavior of certain groups of people. In the
context of Myanmar, the model explains the other case of norm and their practices. For

mstance, gender equality rights.

In the case of gender equality in Myanmar, the country made a certain degree of
progress in terms of ‘women’s political participation and representation’ and ‘greater voices and
visibility’. The most recent mstance of such progresses is the agreement reached at the 21"
Century Panglong Union Peace Conference held in July 2018 to encourage 30 percent
minimum participation of women in future peace processes. Such progress was made possible
by an active and organized agency of women’s groups who are well networked and united in
advancing their cause. In this case ‘agential dynamic’ 1s fortified by a strong network of gender
groups which can source considerable technical and financial support from external partners.
All development partners in the country have a dedicated component of their funds for gender
equality. Financial support from external players is also significant for such networks to
function. In a survey taken among 150 women at the 2017 annual conference of Myanmar
Women Federation, 95 instances of feedback supported the significance of external support
programmes for gender equality movement. The survey questionnaire and feedback are
presented i Annex VI. This research also found that strong local networks significantly
contribute in advancing gender equality. The network of alumni from Gender Development
Studies (GDS), Asian Institute of Technology, forms a catalyst in moving this agenda forward
(Annex VII). In this respect, insights from Kathryn Sikkink’s works which stress the significance
of the ‘close link’ among norm agents 1s relevant here (Sikkink, 2011b: 7-9, 90-95). The GDS
alumni network 1s found to be taking a lead player role in promotion of gender equality norms,

fortifying the ‘agential dynamic’ which makes a positive impact on practice outcomes.
7.6  Addressing counter-arguments

My argument for the agential dynamic to explain the varied practices of FOA and RBC
m Myanmar anticipates four counter arguments. First, the differing degree of political sensitivity

mvolved 1n each norm may be considered as an alternative explanatory factor to variation n
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practices of FOA and RBC in Myanmar. Second, my measurement of the RBC norm being
on-track may be questioned, pointing to the continued existence of exploitative businesses in
the country. Third, the global trend of declining unionism, particularly in Europe, may be
considered as a factor to explain the off-tracking practices of FOA in Myanmar. Fourth,
material interests such as benefits in brand 1mage, supply chains management etc. greatly

mcentivize business actors to complying with RBC.

With regard to the first counter argument for the 1mpact of norms’ political sensitivity
on practices, this research does not rule out such possibility as it was the case in Myanmar
under military administration. Due to the nature of the FOA norm which can mobilize a
significant segment of society, the government prohibited its practices. However, political
sensitivity arguments do not work during the first phase of democratic transition (2011-2016)
as FOA was legislated and mechanisms required for its implementation were put in place
encouraging FOA. The issue with off-tracking FOA 1s mainly caused by the diverging
conception of norms or the underdevelopment of 1deational structure around FOA. Interest-
based interpretation of FOA and long-held grievances, mistrust and conflicting attitudes of
workers and employers are mainly responsible for contestation over FOA. And thus, if and
when social agents invest more to foster a long view and converging attitudes towards FOA as a
practice which can benefit both contending groups over the long run, more synergetic agential

dynamic can be created, leading FOA to be on-track.

With regard to the second point on the question of measurement of RBC practices as
on-track, this research recognizes the instances of nresponsible practices of businesses,
particularly mnvestors from neighbouring countries. Even those businesses which violate RBC
norms were Increasingly exposed to public and cil society scrutiny during the first phase of
transition as opposed to the conditions under military administration. Therefore, if one
considers counterfactuals such as the absence of the external norm advocacy and domestic civil
society groups monitoring and revealing businesses and their activities which go against RBC
norms, the progress of norm practices are apparent and in positive trajectory. Therefore, this
research’s use of the on-track indicator for RBC practices neither neglects the existence of

persisting violations nor claims full compliance with the RBC norm in the country.

Relating to the third alternative explanation for off-tracking FOA being potentially
mfluenced by declining trends of international unionism, this research agrees that such

observations are relevant. Comparative analysis of FOA and RBC reveals that the degree of
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external interest to support each norm 1s different. If the global trend of unionism were on
growth, external support flowing to FOA promotion might have been higher than the level of
support FOA activities garnered during the first phase of transition (2011-2016). In this regard,
this research’s findings comports with Thomas Risse and colleagues’ points on “World Time’
or ‘global level situations’ as scoping conditions which can influence the ‘general possibility of

(norm) change’ and ‘the speed with which such (norm) changes’ can be expected in target states

(Risse and Sikkink, 2013: 294).

With regard to the fourth counter argument around material interest as incentives for
norm compliance, this research recognizes the mmportance of material and reputational
mcentives in norm implementation. In fact, material structure, as identified by renowned
scholars such as Alexander Betts and Phil Orchard, closely mteract with norm agents and

agential dynamics through shaping ideational structure in norm recipient society.

7.7  Limitations of the study and future research

In addressing the question of how international norms are mmplemented n varying
processes 1n a transitioning state, different approaches may produce differing knowledge
depending on the focus of analysis. Although this study’s method of single country case study
reveals mn-depth knowledge of mechanisms influencing practices of the respective norms, cross-
state comparison in the future may reveal several other context-related factors which can

further refine the findings of this research.

One limitation of this research’s proposed model relates to ‘theoretical vahdity’.
According to Joseph A. Maxwell, ‘theoretical validity’ 1s validity of the concepts applied to the
research phenomena and postulated relationship among the concepts and ‘theoretical validity’
depends on ‘whether there 1s consensus’ within the community concerned with the research
about the terms used to characterize the phenomenon’ (Huberman and Miles, 2002: 51-52).
‘Consensus’ on the terms this research employs in analysis such as ‘on-track’, ‘off-track’ or
‘back track’ of the RBC and FOA norms and ‘agential dynamics’ has yet to be explored and
acquired. However, the research’s aims are realized if the arguments and conceptual tool
proposed by this study serves to open debates on the processes of norm socialization at

domestic sites of norm target states, and on the drivers and impacts of such processes.
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This research should also recognize another hmitation when it comes to our
assumption about the positive relationship between state policy impetuses and implementation
outcomes. There are obvious areas where such outcomes are shaped fundamentally, by interest
conflicts among different state agents, including those with direct responsibility for norm

implementation.

During the course of this research, it was found that some norms are superior to others
i addressing the 1ssues of concern such as industral 1ssues. For example, the RBC addresses
the communication issues and grievance settlement issues with better mechanisms than FOA
can do. For future studies, it would be interesting to examine how political and functional
mterests are Intertwined in norms’ practices and why some norms persist despite the
emergence of superior norms. Given the ongoing international efforts to draft an ‘international
legally binding instrument on transnational corporation and other business enterprises with
respect to human rights’ with the mandate of UN Human Rights Council Resolutions 26/9
dated 2014, several aspects are of interest for future studies. It would be of interest to examine
the way domestic agent dynamics in states feeds mto international socialization processes at
mtergovernmental negotiations in drafting legally binding instruments. Questions of how the
mterests of states and non-state actors are negotiated, how inter-institutional engagements by
ILO and HRC can be understood in such a process and how such efforts for new binding
mstruments 1impact member states in financial and functional terms would be of interest for

norm scholars who are seeking to undertake future research on these themes.

I
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Annex 1.
Text of ILO Convention 87

C087 - Freedom of Association and Protection of the Right to Organise Convention,
1948 (No. 87)

Convention concermng Freedom of Association and Protection of the Right to
Organise (Entry into force: 04 Jul 1950) Adoption: San Francisco, 31" ILC session (09 Jul

1948) - Status: Up-to-date instrument (Fundamental Convention).
Preamble
The General Conference of the International Labour Organisation,

Having been convened at San Francisco by the Governing Body of the International

Labour Office, and having met in its Thirty-first Session on 17 June 1948;

Having decided to adopt, in the form of a Convention, certain proposals concerning
freedom of association and protection of the right to organise, which 1s the seventh item on the

agenda of the session;

Considering that the Preamble to the Constitution of the International Labour
Organisation declares "recognition of the principle of freedom of association” to be a means of

mmproving conditions of labour and of establishing peace;

Considering that the Declaration of Philadelphia reaffirms that "freedom of expression

and of association are essential to sustained progress";

Considering that the International Labour Conference, at its Thirtieth Session,

unanimously adopted the principles which should form the basis for international regulation;

Considering that the General Assembly of the United Nations, at its Second Session,
endorsed these principles and requested the International Labour Organisation to continue

every effort in order that it may be possible to adopt one or several international Conventions;

adopts this ninth day of July of the year one thousand nine hundred and forty-eight the
following Convention, which may be cited as the Freedom of Association and Protection of the

Right to Organise Convention, 1948:
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PART I. FREEDOM OF ASSOCIATION
Article 1

Each Member of the International Labour Organisation for which this Convention 1is in

force undertakes to give effect to the following provisions.
Article 2

Workers and employers, without distinction whatsoever, shall have the right to establish
and, subject only to the rules of the organisation concerned, to join organisations of their own

choosing without previous authorisation.
Article 3

1. Workers' and employers' organisations shall have the right to draw up their
constitutions and rules, to elect their representatives in full freedom, to organise their

administration and activities and to formulate their programmes.

2. The public authorities shall refrain from any interference which would restrict this

right or impede the lawful exercise thereof.
Article 4

Workers' and employers' organisations shall not be liable to be dissolved or suspended

by administrative authority.
Article 5

Workers' and employers' organisations shall have the right to establish and join
federations and confederations and any such organisation, federation or confederation shall

have the right to affiliate with international organisations of workers and employers.
Article 6

The provisions of Articles 2, 3 and 4 hereof apply to federations and confederations of

workers' and employers' organisations.
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Article 7

The acquisition of legal personality by workers' and employers' organisations,
federations and confederations shall not be made subject to conditions of such a character as to

restrict the application of the provisions of Articles 2, 3 and 4 hereof.

Article 8

1. In exercising the rights provided for in this Convention workers and employers and
their respective organisations, like other persons or organised collectivities, shall respect the law

of the land.

2. The law of the land shall not be such as to impair, nor shall it be so applied as to

mmpair, the guarantees provided for in this Convention.

Article 9

1. The extent to which the guarantees provided for i this Convention shall apply to the

armed forces and the police shall be determined by national laws or regulations.

2. In accordance with the principle set forth in paragraph 8 of Article 19 of the
Constitution of the International Labour Organisation the ratification of this Convention by any
Member shall not be deemed to affect any existing law, award, custom or agreement in virtue of
which members of the armed forces or the police enjoy any right guaranteed by this

Convention.

Article 10

In this Convention the term organisation means any organisation of workers or of

employers for furthering and defending the interests of workers or of employers.

PART II. PROTECTION OF THE RIGHT TO ORGANISE

Artcle 11

Each Member of the International Labour Organisation for which this Convention is in
force undertakes to take all necessary and appropriate measures to ensure that workers and

employers may exercise freely the right to organise.
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PART III. MISCELLANEOUS PROVISIONS

Article 12

1.In respect of the territories referred to in Article 35 of the Constitution of the
International Labour Organisation as amended by the Constitution of the International Labour
Organisation Instrument of Amendment 1946, other than the territories referred to in
paragraphs 4 and 5 of the said Article as so amended, each Member of the Organisation which
ratifies this Convention shall communicate to the Director-General of the International Labour

Oftice with or as soon as possible after its ratification a declaration stating:

(a) the territories in respect of which it undertakes that the provisions of the Convention

shall be applied without modification;

(b) the territories in respect of which it undertakes that the provisions of the Convention

shall be applied subject to modifications, together with details of the said modifications;

(c) the terntories mn respect of which the Convention 1s inapplicable and in such cases

the grounds on which 1t 1s mapplicable;

(d) the territories in respect of which it reserves its decision.

2. The undertakings referred to in subparagraphs (a) and (b) of paragraph 1 of this
Article shall be deemed to be an integral part of the ratification and shall have the force of

ratification.

3. Any Member may at any time by a subsequent declaration cancel in whole or in part
any reservations made 1n its original declaration in virtue of subparagraphs (b), (c) or (d) of

paragraph 1 of this Article.

4. Any Member may, at any time at which the Convention 1s subject to denunciation in
accordance with the provisions of Article 16, communicate to the Director-General a
declaration modifying in any other respect the terms of any former declaration and stating the

present position in respect of such territories as it may specity.

Article 13
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1. Where the subject-matter of this Convention 1s within the self-governing powers of
any non-metropolitan territory, the Member responsible for the international relations of that
territory may, in agreement with the government of the territory, communicate to the Director-
General of the International Labour Office a declaration accepting on behalf of the territory

the obligations of this Convention.

2. A declaration accepting the obligations of this Convention may be communicated to

the Director-General of the International Labour Office:

(a) by two or more Members of the Organisation n respect of any territory which 1s

under their joint authority; or

(b) by any international authority responsible for the administration of any territory, in

virtue of the Charter of the United Nations or otherwise, in respect of any such territory.

3. Declarations communicated to the Director-General of the International Labour
Ofhice in accordance with the preceding paragraphs of this Article shall indicate whether the
provisions of the Convention will be applied n the territory concerned without modification or
subject to modifications; when the declaration indicates that the provisions of the Convention

will be applied subject to modifications it shall give details of the said modifications.

4. The Member, Members or international authority concerned may at any time by a
subsequent declaration renounce in whole or in part the right to have recourse to any

modification indicated mn any former declaration.

5. The Member, Members or international authority concerned may, at any time at
which this Convention is subject to denunciation in accordance with the provisions of Article
16, communicate to the Director-General a declaration modifying in any other respect the
terms of any former declaration and stating the present position in respect of the application of

the Convention.
PART IV. FINAL PROVISIONS
Artcle 14

The formal ratifications of this Convention shall be communicated to the Director-

General of the International Labour Office for registration.
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Article 15

1. This Convention shall be binding only upon those Members of the International

Labour Organisation whose ratifications have been registered with the Director-General.

2. It shall come nto force twelve months after the date on which the ratifications of two

Members have been registered with the Director-General.

3. Thereatfter, this Convention shall come into force for any Member twelve months

after the date on which its ratifications has been registered.

Article 16

1. A Member which has ratified this Convention may denounce it after the expiration
of ten years from the date on which the Convention first comes into force, by an act
communicated to the Director-General of the International Labour Office for registration.

Such denunciation shall not take effect until one year after the date on which it is registered.

2. Each Member which has ratified this Convention and which does not, within the year
following the expiration of the period of ten years mentioned in the preceding paragraph,
exercise the right of denunciation provided for in this Article, will be bound for another period
of ten years and, thereafter, may denounce this Convention at the expiration of each period of

ten years under the terms provided for in this Article.

Article 17

1. The Director-General of the International Labour Office shall notify all Members of
the International Labour Organisation of the registration of all ratifications, declarations and

denunciations communicated to him by the Members of the Organisation.

2. When notifying the Members of the Organisation of the registration of the second
ratificaion communicated to him, the Director-General shall draw the attention of the

Members of the Organisation to the date upon which the Convention will come into force.

Aracle 18

The Director-General of the International Labour Office shall communicate to the

Secretary-General of the United Nations for registration in accordance with Article 102 of the
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Charter of the United Nations full particulars of all ratifications, declarations and acts of

denunciation registered by him in accordance with the provisions of the preceding Articles.

Article 19

At such times as 1t may consider necessary the Governing Body of the International
Labour Office shall present to the General Conference a report on the working of this
Convention and shall examine the desirability of placing on the agenda of the Conference the

question of its revision in whole or in part.

Article 20

1. Should the Conference adopt a new Convention revising this Convention in whole or

mn part, then, unless the new Convention otherwise provides:

(a) the ratification by a Member of the new revising Convention shall ipso jure involve
the immediate denunciation of this Convention, notwithstanding the provisions of Article 16

above, if and when the new revising Convention shall have come into force;

(b) as from the date when the new revising Convention comes into force this

Convention shall cease to be open to ratification by the Members.

2. This Convention shall in any case remain i force n its actual form and content for

those Members which have ratified it but have not ratified the revising Convention.

Article 21

The English and French versions of the text of this Convention are equally

authoritative.

* k kk k%

Source: Website of the International Labour Organization
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Annex I1
Text of the Ten Principles of the UN Global Compact

Principle 1: Businesses should support and respect the protection of internationally proclaimed

human rights; and
Principle 2: make sure that they are not complicit in human rights abuses.
Labour

Principle 3: Businesses should uphold the freedom of association and the effective recognition

of the right to collective bargaining;
Principle 4: the elimiation of all forms of forced and compulsory labour;
Principle 5: the effective abolition of child labour; and

Principle 6: the elimination of discrimination in respect of employment and

occupation.
Environment

Principle 7: Businesses should support a precautionary approach to environmental

challenges;
Principle 8: undertake mitiatives to promote greater environmental responsibility; and

Principle 9: encourage the development and diffusion of environmentally friendly

technologies.
Anti-Corruption

Principle 10: Businesses should work against corruption in all its forms, including extortion and

bribery.

Source: Website of United Nations Global Compact
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https://www.unglobalcompact.org/what-is-gc/mission/principles/principle-1
https://www.unglobalcompact.org/what-is-gc/mission/principles/principle-2
https://www.unglobalcompact.org/what-is-gc/mission/principles/principle-3
https://www.unglobalcompact.org/what-is-gc/mission/principles/principle-4
https://www.unglobalcompact.org/what-is-gc/mission/principles/principle-5
https://www.unglobalcompact.org/what-is-gc/mission/principles/principle-6
https://www.unglobalcompact.org/what-is-gc/mission/principles/principle-7
https://www.unglobalcompact.org/what-is-gc/mission/principles/principle-8
https://www.unglobalcompact.org/what-is-gc/mission/principles/principle-9
https://www.unglobalcompact.org/what-is-gc/mission/principles/principle-10

Annex 1T

List of interview participants

No
MName Diate

1 Daw Phye Sandar Sos, Confederation of 10-11-2016
Trade Union: Myanmar(CTUM)

2 Te Win Naing, Myvanmar , MICS education 13-12-2016
divizion, FOA Educator (20153-14 TOT
alumsni)

3 Wunna Sos, We Generation Trade Union 22-12-2016
Neoworks

4 Dawr Mvo Myo Ase, Solidarity Trade Union 16-1-2017
Myanmari STUM)

5 Eg Zar Nt Thye, AFFM IUF 11-2-2017

i U Naw Aung, MICS 7-53-2017

7 U Maung Maung, Prezident, CTUM 25-3-2017

B Daw Hia Hla. Former Trade Union Leader, 15-1-2017
Gallant Ocean Ltd.

g U Aung Sge Min, Former Union Leader San 15-1-2017

Caung Penang Bags Factory
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Interviews vath CS0s, NGOs representatves

Daw E Shwe Cin Nyunt Labour Right 14-10-2016
Diefenders and Promoters (LEDE)

Daw Thet Thet Aung, (83 Generation Peace and 19-10-2016
Open society, Labour Affairs in Charge)

U Kan Min Thar, Future Light Centre, Labour 19-10-2016
Support group

U Thursin Aung, Action Labour Rights (ALR) 6-12-2016
Doaw Mar Mar Oo, Action Labour Development 11-1-2017
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Academics, poliical chies and independent enfiies mferacws

MNa
Name Diate

1 U Than Aung, Member, Anti-cormuption 8-8-2016
COMTHEEI04

2 U Nyunt Soe, Member of the Myanmar 15092016
National Human Right= Commission

3 Associate Profeszor Jumgen Haacke, 19-9-18
Department of International Relations, L5 E.

4 D Ma Thida, PEN International Board g-12-14
Member PEN Myanmar

5 D, Yan Myg Thein Political Commentator 22-1-17

& U Hzay, Lawyer, Member of Yangon Divizion 8-1-2017
Labour Dispute Settlement Tribunal

7 Daw Eji Ei Pyone, MP, Pyi Thu Hluttaw 21-1-2017
Member of Committes on Labour Affairs

B U Hia Thein Swe, Secretary, Labour Affaces 1-2-2017
Commettes, USDP

g Daw 5an San, Member of Yangon Divizion 17-2-2017
Labour Dispute Settlement Tribunal

10 Dr. Aung Tun Thet, Presidential Advisor 24-3-2017

11 Dy, Yin Myo Hlaing, AP, Yangon University 25-3-2017
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No. Intervaces wath govemment decision makers
MName Drats

1 U Hiin Lyan, Director General, MOFA 8-9-2016

2 Ambassader U Eyxaw Myo Hiut 15-10-2016

3 U Hiay Aung, Permanent Seeretary, Ministry §-1-2017
of Mamral Resources and Environment

4 U Muint Thu, Permanent Secretary, MOFA 6.1.2017

5 Former Foreign Minister U ¥ unma Maung 31-1-2017
Lwon

& U Chit Shein, Director General, Ministry of 31-1-2017
Labour, Immegration and Populations

7 General Aung Thaw, Former Deputy Defense T02-2017
Mimizter

8 U Maung Myint, ME and former minister at 15-2-2017
Miniztry of Industry, Miniztrv of Labour

o U Thein Sein, Former President 2B-2-2017

10 U Ehin Nyugnt, Former General and PM 25-3-2017

11 U Nyan Win, former MFP and foreign minister 25-3-2017

IlE U Thaung Tun, National Security Adwvizor 20-3-2017
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Name Dt

1 Daw Ehine Ehine Nwe, Joint Secretary 19-1-2017
General, Undon of Myasmar Federation of

2 U Ehin Maung Han, Chaer, Mining Sector 6-2-2017
Busmnesse: Aszociation

2 U Aung Myo Saw Max Myanmar Holding Ltd.

4 M:. Khun Suphachittsa Thongchaves, FTTEP | 25-01-2017
International Led. Yangon Branchijust a

5 Mz, Patricia Curgen, Vice President and 2703-2017
Educationial Affasez, Telenor Myanmar

] Dawr Su Taryas Ly, SMART Myanmar 14-02-2017

7 U Aung Eg Eg Og, Manager, MP Garment 2802-2017
Cald.
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No. Interviews with Intemational Actors
Name Diat=

1 Mr,  Jamie Dawviz, Director, Solidarity 25.10.16
Centre (WMvanmar) Wangon

2 Mr. Rory Mungoven, LO, ILO office Yangon 22-11-2017

3 U Saw  Mboon Light Pan Po, Programme 13-01-2017
Manager for workers’ rights and social justice,

4 Mz, Vicky Bowman, Disector, MCEB B-02-2017

5 U Thu Ta Aung, Humsa Hub, IF, BIF, DFID 20-02-2017

i Mr. Warren Harnty, Progremme Officer, 24-3-2017
LSAID

7 Mr. Steve Marshall New Zealand Ambaszador 25-3-2017
to Mvanoar and formes ILO Lisison Officer to

B Ms. Christian Heimug, Technical Advizor, BGR 16-02-2017

g Mr. Harads Ecichi(Eg Hiin Zin) JICA Ya.ﬂ,g'n:uﬂl 23-3-2017

10 Daw Shoe Ei Ei Hiun, Nathan Consulting, IP, 24-3-2017
TSAID- PSDA

11 Mzr. Jose Ricardo Silva, Semor Prvate Sector 2442018
Specializt, World Bank Group

12 Daw Thidar Ko, Business-Kind, Thone Pan Hla 242018

15 Mr. Harry Schwarz, Project Manager, Success 25-4-2018
Garment sector training centre on 25 Angil

14 D, Aung Thura Founder and CEQ of Thura 26-4-2018
Swrizz Lid., Industrial Besearch and Consulting

15 Mz. Higi Seng Ra, Coordinator Myanmar 2742018
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Mo

Intervews wath government officials at woricing level

Nzme Deaie

1 U Chit Paw (Labour Law , Enforcement) Hlaing 23-12-16
Thar ¥ar Township

2 U Aung Shwe Eyaw, Township Officer, 25-12.2016
Dhirectorate of Labour, Mingaladon,

3 Daw Tin Mar Hgve, Director, Directorate of 6-1-2017
Lsbour, MOLIP

4 Daw Htay Hiay 502, Director, Directorate of 25-1-17

5 U Eyaw Thet, Director, Directorate of Mining, 222017
Ministry  of Natural Besowurces and

& U Sein Tun Lyan, Deputy Director General 3-2-2017
Emvvironyment Conserration Department

7 U Ohn Lyin, Director, Mineral resources and 16.2.2017
ermvironmiental | conservation  Department,
Departrnent of Mines

) Daw Nilar Soe, Minsstry of Commerce 24-03-2017
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Annex IV

Sample Interview Questions
1. How long have you been with this organization?
2. What role do you play in the organization?
3. Please explain me about the activities of your organization
4. ‘What are the major aims and objectives of the organizations’ activities?
. How well your organization is moving ahead to fulfill these objectives?
6. ‘What are major obstacles for achieving these objectives?
7. How do you manage the sustainability of your organization?
8. How would you describe the current state of industrial relations in the country?
9. How would you describe the sentiments of different stakeholders?
10. How 1s your organizations’ relationship with other stakeholders?
1. What plans does your organization have for the future?
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AnnexV

List of events attended for personal observations

Stakeholders Forum on Labour Laws Reform and Institutional Capacity Building held

on 29-30 September 2016 at Sedona Hotel, Yangon

Annual Meeting of Myanmar Women Federation(MWF) held on 15 February 2017, at

Nay Py1 Taw

ILO’s Sustaining Competitive and Responsible Enterprises (SCORE) Training

delivered by SMART Myanmar, Certification Ceremony held on 22 February 2017, at

Yangon

Women’ Week Opening Forum, Creating Inclusive Growth, Myanmar and State
Counselors’ Business Talk with Business Women, held on 6" March 2017 at
Kempinski Hotel, Nay Py1 Taw

Industrial Action organized by Confederation of Trade Union Myanmar(CTUM) on
26 March 2017 at city square, Yangon

Skill Traming School for migrant workers delivered by Success on 25 Aprl 2018 at

Yangon

256



Annex VI

List of Myanmar Alumni at GDS, AIT
5. | Name Year Cuorrent Jobo (Title)' Organiration
L | Kyent Kvant Khaing 1999
2. | May May Pyvone 2000 Executrve Dhirector, NGO Gender Group
3. | Qhomar EiEi Cham 2000
£ | Zn Mar Do 2000 Eant Eaw Education Center
5| Awe Aye Mar Eyamy 2000
§. | May Noe Nwe Aung 2001
7. | Sanda Thant 2002 Founder and Dhirector, SEGRI
8. | Nang Phyu Phyu Lin 20103
9. | UGyiJzRa 2003
10, | Mai Eaxthi Min Dhin 2004 Student Christian Movement
11. | Ehin £ar Naing 2004 Senior Program Officer, UNFEA
12. | Nilar Tun 2004 National Gender Advizor, CARE
13. | Asve Ave Hlaing 2004
14. | Naw Eh Myrez Ave Wai 20404
15. | Cho Che Lag Tun 2004
14. | Deborah Ling 2005
17. | Ceeil Ehin 2004
13, | Naw Ave Ay Hlamg 2004 WCDI
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19. | Phyw Sin 2004

20. | Win Theint Theint 2004 ActionAid Myanmar

21 | May Thu Myint 2007

22 | Thet Hear Myint 2007

23. | Khin Huin Phwu 2008 LIFT

24 | May Sabe Phyu 2009 Director, Gender Equsbity Network
25, | Agatha Nu Nu 2010

26. | Chaw Su 2010 UNFFPA

27, | Ehin ¥u ¥ Win 2010

258. | Poe Ei Plsm 2010 Gender Policy Advizor, Oxfam
30. | Ehet Ehet Shein 2010 May Doe Eabar, UNDP

31. | Ni Ni Thaung 2011 WEFP

32. | Khin Sye Myt 2011

33, | SufpYm 2011

34. | Hain Sheve Zin Hizing 2014 Programme Manager, Gender Equality
35. | Nang May Fhu Mon 2014 Technical Advizor (GBV);

35, | Kelvin Lyna 2014

37. | Sein Hiet 2015

38 | Pyac Phvo S 2014 | Trocsice

30, | Ying Lypn © Naung Lan 2016 Peace Support Fund

40 | ¥in Yin Min 2016 National Gender Conzultane CDD

Project, Department of Rural

Source: Tin Yin Min, National Gender Consultant, CDD Project, Department of Rural

Development
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AnnexVII

Survey Questions and Feed backs on Gender Development

92 out of 150 responded survey ken during Myanmar Women Federation Annual Conference.

1. What would be the best indicator for development of women in Myanmar?

(@) Women’s ability to ensure healthy and happy family (34)
(b) Better contribution in development of family economy (45)
(c) Ability to contribute in community works and social activities (46)
(d) Ability to take a greater role in political life and decision making positions  (14)

(e) Others (if any) “)
2. Myanmar Women’s Federation ability to assess the needs of women at respective levels: states,
regions, districts and township.

(a) Strong (10)
(b) Partial (53)
(c) Weak (27)
(d) Others )
3. Barriers for Myanmar women to play greater role in decision making and leadership positions.
(a) Lack of interest in politics and public life (8)
(b) Influence of customary norms (25)
(¢c) Family responsibility (48)
(d) Lack of opportunity (23)
(e) Capacity constraint (13)
(f) Others “-)
4. The ability of Myanmar laws and institutional practices to ensure gender equality.
(a) Fully ensure (23)
(b) Do not ensure )
(c) Ensure to a certain extent (46)
(d) Need reforms in laws and institutional practices 21)

5. Major challenges faced by MWF members in carrying out activities for development of women and
protection of women rights

(a) Financial (49)
(b) Technical (11)
(c) Cooperation from local public (47)
(d) Others (7)
6. Ability to assess and record the impacts made by MWTF activities
(@) Annually assess and record (45)
(b) Assess 9)
(c) Record (23)
(d) No record 9)
7. The role of international technical assistance in development of Myanmar women
(a) Not significant )
(b) Significant (62)
(c) Important to a certain extent (30)

8. The best way for international supporters to help development of Myanmar women.

(a) Raising awareness of women’s rights and gender equality norms )
(b) Sharing best practices and experiences 21
(c) Financial support (7)
(d) Develop capacity of women (27)
(e) All of the above (38)
() Others. )

Note. Some participants chose more than one options in the questions
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