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Abstract

Republican freedom is clearly different from pure negative freedom. While the former is the
absence of domination—that is, the robust absence of interference you have not yourself
instructed—the latter is the absence of any interference, or prevention. However, lan Carter
argues for the ‘equivalent-judgments thesis’, according to which these differences are irrelevant
when it comes to judging how free a person is or how to promote freedom in a society. In my
dissertation, I explore the differences between the two freedom concepts and consider whether
Carter’s equivalent-judgments thesis holds. I show that it does hold with respect to Philip Pettit’s
conception of republican freedom, since promoting its required level of protection against
uninstructed interference is to simultaneously promote pure negative freedom.

I further explore how republicans can conceptualise their freedom ideal to avoid the
equivalent-judgments thesis. I show why the only possible strategy for ‘liberating’ republican
freedom from pure negative freedom is to reduce the scope of freedom—that is, making it
compatible with a wider range of interference—as that will enable republicans to make their
freedom ideal require a more robust protection against interference not within this range. This
robustness is measured in terms of possible worlds in which the free person enjoys the absence
of such interference. By treating interference not as a source of unfreedom insofar as it makes
citizens committed to protecting the remaining scope of freedom, republicans can reduce the
scope of freedom for the sake of its robustness beyond what is compatible with the promotion of
pure negative freedom.

The problem with this move is that promoting republican freedom then involves preference-
shaping to a greater extent than is compatible with the plurality of ways of life characterising

modern society. Republicans therefore face a dilemma: either allow for pluralism and promote

v



pure negative freedom or maintain a distinctly republican freedom ideal that undermines
pluralism and seems unappealing under current circumstances. Although this illiberal freedom
ideal appears unsuited for guiding actual political decision-making, I show how republicans can
nonetheless use it a basis for evaluating modern society and for criticising citizens’ lack of

political engagement.
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Chapter 1: Introduction

1.1 The dispute
The revival of the ancient ideal of republican freedom as non-domination has been widely
celebrated as an important contribution to political philosophy in recent decades.! Its proponents
understand it to possess the unique quality of illuminating a highly important problem in any
society, namely the constraining effect of living under the oppressive power of agents capable of
punishing you for not behaving in accordance with their desires. This is the problem of
domination, which we find in relationships such as that between an employee and an employer in
the absence of labour regulations, a wife and her husband where there are no laws against
spousal abuse, and a slave and his master in a society where one person can legally be another’s
property.? The problem of such relationships is not just the powerful party’s actual physical
interference with the unprotected party, but also the latter’s capacity to interfere. This capacity
means the less powerful party will be constantly aware of what might happen should he act
contrary to the wishes of his more powerful counterpart.’

Virtually everyone finds such domination morally appalling and will argue for institutions
that protect individuals against ending up in a position of such vulnerability. Most of us will also
think being subject to such domination involves a loss of freedom. Yet, republicans argue,

mainstream liberalism is based on a freedom ideal that fails to capture this widely-held intuition.

! See especially Philip Pettit, Republicanism: A Theory of Freedom and Government (Oxford: Oxford University
Press, 1997); Quentin Skinner, Liberty before Liberalism (Cambridge: Cambridge University Press, 1998).

2 Pettit, Republicanism, 4-5, 57-58.

3 To avoid the awkwardness and ambiguity of using the gender neutral ‘she or he’, I shall consistently refer to the

dominated agent, or the agent interfered with, as ‘he’ and to the dominating or interfering agent as ‘she’.



Liberalism is founded on the idea that individuals are separate persons that should not be
interfered with, and liberals commonly understand individuals to be free insofar as they are not
interfered with. This is where liberals get it all wrong, according to the republicans. By taking
the source of unfreedom to be interference, not domination, liberals’ freedom concept fails to
capture the constraining effect of being subjected to someone’s uncontrolled power. Social
institutions promoting liberal freedom therefore protect individuals against interference, but they
do nothing to protect individuals against the vulnerability to interference they experience in
relationships of domination.

This crude sketch of republican and liberal freedom is the story republicans tell to show how
their freedom concept is the more attractive of the two.* Domination is clearly a source of
unfreedom, and freedom is therefore better understood as the absence of domination rather than
the absence of interference. Failing to recognise this important republican insight has led liberals
to endorse an ‘impoverished’® and ‘absurd’® concept of liberty.” Liberalism would be better
served by adopting the richer concept of freedom as non-domination.

Many liberals, however, remain hesitant. While sharing the intuition that the employee,

spouse, and slave in the relationships just mentioned have less freedom by virtue of their status,

4 Pettit makes this argument in most of his many works in defence of republican freedom. See, for example, his On
the People’s Terms: A Republican Theory and Model of Democracy (Cambridge: Cambridge University Press,
2012), 8-11; Republicanism, 41-50; “The Instability of Freedom as Noninterference: The Case of Isaiah Berlin,”
Ethics 121, no. 4 (2011): 693-716. See also Skinner, Liberty before Liberalism, 77-99; Maurizio Viroli,
Republicanism, trans. Antony Shugaar (New York, NY: Hill and Wang, 2002), 8-12, 40-41.

5 Viroli, Republicanism, 43, 61.

6 Pettit, “The Instability of Freedom as Noninterference,” 704.

7 Throughout the dissertation, I use ‘freedom’ and ‘liberty’ interchangeably.



they think a conception of freedom as interference can capture this intuition. Freedom need not
be defined as non-domination to capture the freedom-reducing features of domination. Ian Carter
and Matthew Kramer argue that a pure negative account of freedom, a liberal concept that counts
physical prevention as the only source of an agent’s unfreedom, can give us all we want in the
measurement of freedom.® Republicans may set up institutions to protect individuals against
domination, they argue, but they should not think doing so conflicts with the promotion of pure
negative freedom. Without claiming that republican and pure negative freedom are one and the
same concept—they are clearly different—Carter and Kramer argue that these differences are
irrelevant when it comes to judging how free a given person or society is, or how we ought to set
up our political and social institutions to promote freedom. Freedom as non-domination,
therefore, gives us nothing of importance we do not already possess in freedom as non-

interference.

1.2 Two concepts of liberty

I shall explore this debate in order to clarify whether or not reviving freedom as non-domination
really does provide an important normative consideration we do not get from freedom as non-
interference. I shall focus on the most thoroughly defined versions of each of these freedom

concepts, which I take to be Philip Pettit’s conception of republican freedom and Ian Carter,

8 Jan Carter, “How Are Power and Unfreedom Related?,” in Republicanism and Political Theory, ed. Cécile
Laborde and John Maynor (Oxford: Blackwell Publishing, 2008), 58—82; Matthew H. Kramer, “Liberty and
Domination,” in Republicanism and Political Theory, ed. Cécile Laborde and John Maynor (Oxford: Blackwell

Publishing, 2008), 31-57.



Matthew Kramer, and Hillel Steiner’s pure negative freedom.’? I explore each of these concepts
in depth especially in Chapters 2 and 3. Here I shall only provide crude sketches of the two.
First, you have republican freedom, on Pettit’s account, to the extent that you are free to
make choices knowing, with sufficiently high probability, that you could have pursued any of
your other available options without having been interfered with in a way you have not yourself
instructed.'® You can choose any available option without fear of the consequences of not
satisfying the wishes of some more powerful agent.!' In this position, you can go about leading
your life without feeling anxious about the prospect of suffering interference that is not under
your own control. Pettit previously referred to such interference as ‘arbitrary interference’, but in

later works, he uses the term ‘uncontrolled interference’.'> He now also refers to the power

® For republican freedom, see especially Philip Pettit, Just Freedom: A Moral Compass for a Complex World
(London: W. W. Norton & Company, 2014); Pettit, On the People’s Terms; Pettit, Republicanism. For pure negative
freedom, see lan Carter, 4 Measure of Freedom (Oxford: Oxford University Press, 1999); Matthew H. Kramer, The
Quality of Freedom (Oxford: Oxford University Press, 2003); Hillel Steiner, An Essay on Rights (Oxford:
Blackwell, 1994).

I acknowledge that Carter, Kramer, and Steiner do not hold identical accounts of freedom. One important
difference is that while Carter and Steiner defend a strictly quantitative measurement of freedom, Kramer includes
both quantitative and evaluative, or qualitative, considerations in his measurement. However, this difference is
insignificant in the debate about republican freedom, in which Carter and Kramer are in complete agreement.

19 Philip Pettit, “Freedom and Probability,” Philosophy and Public Affairs 36, no. 2 (2008): 211-212.

11 Pettit, “Freedom and Probability,” 216.

12 Pettit gives two reasons for this change in terminology. First, he wants to avoid the association with ‘arbitrary’ as
it is often used to describe actions not conforming to established rules. Interference conforming to established rules
may still be uncontrolled, Pettit argues, since rules need not serve the interests of those subject to them. Second, he

wants to avoid the connotation of arbitrary with morally wrong or objectionable. See Pettit, On the People’s Terms,



possessed by an agent capable of uncontrolled interference as ‘uncontrolled’ rather than
‘arbitrary’. I shall use this the more recent terminology and distinguish between controlled and
uncontrolled power or interference.

According to the concept of pure negative freedom, on the other hand, you are free to
perform an action if and only if no other agent makes it physically impossible for you to do so. It
is important to note that prevention need not be actual, it can also be subjunctive.'® That is, while
you are made unfree to perform an action, x, whenever an agent actually prevents you from
doing so, you are also unfree to do x when someone will prevent you from doing x were you to
try to do x. I make you just as unfree to leave the room by locking the door only if you attempt to
leave as if I have already locked the door.'

In what follows, I shall focus only on preventions by other agents as a source of unfreedom.'?
I thereby ignore accounts of negative freedom treating any hindrance of ability as a source of
unfreedom.'® I consequently treat pure negative freedom as a social relation: you can only be

made unfree by other agents’ prevention, not by your mere inability.!” This view also has the

58.

13 Steiner, An Essay on Rights, 38-41.

14 Steiner, An Essay on Rights, 38.

15 Carter, A Measure of Freedom, 173; Hillel Steiner, “How Free,” 74-75.

16 For an account that does include natural obstacles as sources of unfreedom, see, for example, Amartya Sen,
Development as Freedom (Oxford: Oxford University Press, 1999).

17 Besides Carter, Kramer, and Steiner, other accounts of negative freedom as a social relation include, for example,
Isaiah Berlin, Liberty, ed. Henry Hardy (Oxford: Oxford University Press, 2002), 169; Kristjan Kristjansson, Social
Freedom: The Responsibility View (Cambridge: Cambridge University Press, 1996); Felix E. Oppenheim, “Social

Freedom and Its Parameters,” Journal of Theoretical Politics 7, no. 4 (1995): 5-37.



advantage of not having to count all the infinitely many actions you are unable to perform as
actions you are unfree to perform when we attempt to measure how free you are.'® Like
republican freedom, then, pure negative freedom, as I shall understand it, is a social, or political,
concept.

A crucial distinction in the pure negative account of freedom is between specific and overall
freedom. When no one prevents you from performing a particular action, you have a specific
freedom to perform that action. You are therefore either free or unfree in this specific sense.'”
Freedom in this sense, then, is a ‘count-noun’, as you can count the number of specific freedoms
a person has. Overall freedom, on the other hand, comes in degrees, as it indicates the number of
combinations of specific freedoms you can exercise conjunctively. Thus understood, freedom is
a ‘mass-noun’. When pure negative freedom theorists ask #ow free people are, rather than how
many freedoms they possess, they refer to this notion of overall freedom. To illustrate the
difference between specific and overall freedom, suppose I credibly threaten you at time ¢ by

saying that if you do x rather than y, I shall force you to do z instead of w in your subsequent

18 Matthew H. Kramer, “Freedom, Unfreedom, and Skinner’s Hobbes,” Journal of Political Philosophy 9, no. 2
(2001): 209-210.

19 Matthew H. Kramer, “Why Freedoms Do Not Exist by Degrees,” Political Studies 50, no. 2 (2002): 230-243;
Hillel Steiner, “How Free: Computing Personal Liberty,” Royal Institute of Philosophy Supplement 15 (1983): 78—
79. A debate among pure negative freedom theorists concerns whether freedom is a bivalent or trivalent relation.
Carter and Steiner argue for bivalence by defending the view that you are either free or unfree to perform an action.
Kramer, on the other hand, argues for trivalence by holding that you can be free, unfree, but also neither free nor
unfree (not free) to perform an action. I do not go into debate in the dissertation, as nothing turns on this distinction
with respect to the question of whether promoting republican freedom differs the promotion of pure negative

freedom. I shall treat pure negative freedom as a bivalent relation.



choice situation. In that case, you remain free at 7 to perform any of these actions, but not to do
both x at # and w at #+1. By accounting for the probability of the threat being enforced were you
to do x, pure negative freedom theorists measure the loss of your overall freedom due to my
interference.

Pettit identifies two main differences between republican and pure negative freedom. First,
while pure negative freedom theorists think any prevention makes you unfree, republicans say
you are made unfree only by interference you do not control. Pettit calls this first distinguishing
feature ‘interference without domination’.?° The second feature is ‘domination without
interference’, which occurs when you are vulnerable to uncontrolled interference but the
interference never materialises.?! While republicans take such domination to make you unfree,
they believe pure negative freedom theorists fail to do so, since no prevention has actually taken
place.

We shall see that this attempt to distinguish republican freedom from pure negative freedom
is problematic. First, while it is true that interference always makes you unfree to perform the
action you are prevented from doing, it might enhance your overall freedom by giving you
opportunities you otherwise would not have had. We shall indeed see that the kind of
interference that is not treated as a source of unfreedom on the republican account is very likely
to enhance pure negative overall freedom. This issue is central especially in Chapters 2 and 4.

Second, while your non-interfering dominator does not actually interfere with you, she can
still do so subjunctively—that is, she will prevent you from performing the action were you to

try. The threat of her interference might also reduce your overall freedom, as it restricts your set

20 Pettit, Republicanism, 65-66.

21 Pettit, Republicanism, 63—64.



of combinations of actions you can perform in conjunction with not pleasing your dominator. I
go deeper into this issue in Chapters 3 and 5.

These are, at any rate, crudely Carter and Kramer responses to Pettit’s arguments for the
distinctiveness of republican freedom on the basis of interference without domination and
domination without interference. They go on to conclude that we can make the same judgments
about the extent to which people are free whether we define freedom in the republican or the
pure negative way.?? As Carter says, the pure negative view of freedom ‘implies comparative
judgments about people’s freedom that are, to all intents and purposes, equivalent to those
comparative judgments implied by [Pettit’s] republican view of freedom’.??

This argument is Carter’s ‘equivalent-judgments thesis’. According to this thesis, we can
disagree about the definition of freedom but nonetheless ‘give very similar answers to questions
like “Who is freer than whom?,” “Has this person’s freedom been reduced?,” and “How is
freedom distributed in society?””.2* If the equivalent-judgments thesis is sound, any loss or gain
in republican freedom will be a loss or a gain in pure negative freedom, and vice versa.
Republicans would consequently be mistaken to think promoting republican freedom differs
from promoting pure negative freedom. The equivalent-judgments thesis will remain at the core
of my comparison of republican and pure negative freedom that runs throughout the dissertation.
I shall continuously return to the questions just mentioned to test whether republicans have
found, or can point towards, a measurement of freedom that differs from that of the pure negative

freedom theorists.

22 Carter, “How Are Power and Unfreedom Related?,” 58-82; Kramer, “Liberty and Domination,” 31-57.
23 Carter, “How Are Power and Unfreedom Related?,” 58.

24 Carter, “How Are Power and Unfreedom Related?,” 59.



If Carter’s equivalent-judgments thesis holds, then republicans have failed in their attempt to
reveal significant shortcomings in pure negative freedom as an important political ideal.
Republicanism will then offer nothing we do not get from a liberal theory based on negative

freedom.

1.3 The dimensions of freedom

Throughout the dissertation, I shall search for differences in the two freedom concepts with
practical implications that can falsify the equivalent-judgments thesis. I thus try to ‘liberate’
republican freedom from pure negative freedom. This process starts with an analysis and
comparison of the two concepts in which I place them along two dimensions of freedom.?’ These
are the scope and robustness dimensions, along each of which republican freedom and pure
negative freedom occupy different positions.

Scope refers to the extent to which freedom is defined to require the absence of interference.
Identifying some kinds of interference that do not make an agent unfree is to reduce the scope of
freedom. A definition of freedom has maximal scope if and only if it treats any interference as a
source of unfreedom. Pure negative freedom is compromised by any kind of interference, and
therefore has maximal scope. Republican freedom, on the other hand, is not compromised by
interference the agent interfered with controls, and therefore has a lesser scope.

Robustness concerns how extensive protection against interference a definition of freedom
requires. Protection against interference is measured in terms of the probability of an agent, A,

succeeding in interfering with another agent, B, conditional on A trying to interfere. If we say

25 Christian List, “Republican Freedom and the Rule of Law,” Politics, Philosophy & Economics 5, no. 2 (2006):

217-218.



that B’s freedom to perform an action, x, depends on B to a certain extent being protected against
A interfering with B doing x, then we make our definition of freedom robust to that extent. If we
say that B is free to do x whenever she can do x, regardless of how well protected he is, we give
freedom minimal robustness. If we say that B’s freedom to do x depends on A having been made
unable to interfere, then we give freedom maximal robustness. Pure negative freedom has
minimal robustness, since it takes B to do x whenever A does not prevent him from doing x. To
be free to do x in the republican sense, however, B must be protected against A’s interference to
a moderate extent—that is, institutions must be in place to make it difficult for A to interfere, but
not impossible. In Chapter 3, I explore in depth to what extent republican freedom requires
institutional protection.

Crucially, scope and robustness are inversely related, so that by enhancing the robustness of
our definition of freedom, we must reduce its scope, and vice versa. Reducing scope for the sake
of robustness means the interference with people that protects them against each other’s
interference does not make them unfree. Conversely, reducing robustness for the sake of scope
means treating this interference as a source of unfreedom.

While any interference is a source of pure negative unfreedom, pure negative freedom
theorists can justify interference if it enhances overall freedom—that is, if it enables individuals
to pursue more courses of action. While B is free to do x if he can do x, protecting him against A
interfering with his doing x could nonetheless enhance B’s overall freedom by enabling him to
perform other actions in conjunction with x. Pure negative freedom and republican freedom’s
different positions along the two dimensions will have no practical implications if republican
robustness mirrors the protective measures required for maximising pure negative overall

freedom.
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I shall eventually form the view that we avoid this conclusion, and thus liberate republican
freedom, by making the robustness of republican freedom sufficiently great, and its scope
correspondingly small, to protect individuals against interference beyond what is required for
maximising their number of conjunctively exercisable actions. In return, the actions they can
perform will be more robustly exercisable. Republicans can treat interference for the purpose of
such protection as uncontrolled interference that does not compromise freedom. An individual
with a small but well-protected opportunity set might therefore enjoy greater republican freedom,
but less pure negative freedom, than an individual with a greater but less protected opportunity
set. This 1s how republicans can falsify Carter’s equivalent-judgments thesis.

We shall see, however, that this is not how Pettit defines republican freedom. On his account,
the trade-off point lies at greater scope and less robustness than this liberated definition of
republican freedom. Carter is therefore right to say the equivalent-judgments thesis holds with
respect to Pettit’s freedom concept. He does not consider whether it might be falsified by other

conceptions of republican freedom.

1.4 The republican dilemma

Pettit has good reasons for preferring a different trade-off than that of liberated republican
freedom. Enhancing the robustness and, correspondingly, reducing the scope of freedom is to
make more interference compatible with freedom. Promoting this liberated version of republican
freedom would therefore involve making people commit to a narrower behavioural pattern than
that they would be afforded under the promotion of pure negative freedom. Promoting republican
freedom would consequently mean greater restrictions on the set of permissible ways of life, or

conceptions of the good.
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Now, such restrictions for the sake of protection might gain support in societies where people
would in any case voluntarily conform to a distinctly republican way of life. But in more
pluralistic societies, such as our own, this interpretation of republican freedom looks rather
unattractive. The first horn of the republican dilemma is therefore that we can liberate republican
freedom from pure negative freedom only by making it an unappealing ideal for society as it is.
The second horn, conversely, is that we can make republican freedom an attractive ideal but we
must then accept the equivalent-judgments thesis.

In arguing that republicans must face this dilemma, I reach a similar conclusion to Geoffrey
Brennan and Loren Lomasky when they argue that ‘[e]ither republicanism is non-threatening [to
liberalism] because it is little more than a somewhat archaic rhetorical skin for a body of modern
liberalism or, if substantively distancing itself from liberal precepts, is overtly oppressive to a
troubling degree’.?® In other words, either republicanism is a liberal theory that respects the
diverse interests of individual citizens, or it demands that people take part in public life as active
citizens whether they want to or not.

By insisting on republican freedom’s compatibility with pluralism and incompatibility with
the promotion of pure negative freedom, Pettit and other republicans give no decisive response to
the dilemma. However, Pettit understands his republicanism as a liberal theory; he indeed
accepts that the terms ‘republican liberalism or liberal republicanism’ might be appropriate

names for his theory.?” And he is clear that his freedom ideal is compatible with a pluralistic,

26 Geoffrey Brennan and Loren Lomasky, “Against Reviving Republicanism,” Politics, Philosophy & Economics 5,
no. 2 (2006): 222.

27 Pettit, On the People’s Terms, 11, fn. 8.
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multicultural society.?® This view seems to obviously conflict with his understanding of
‘republicanism’ as an alternative to ‘liberalism’.? However, in later works, he has changed this
view, or at least his terminology, as he now says there is no conflict between his republicanism
and ‘left-of-centre liberalism’. The conflict is with ‘classical liberalism’.3° This later formulation
is sensible especially because of the central role individual basic liberties play in Pettit’s theory.
A person robustly enjoying the capacity to exercise the basic liberties is paradigmatically free
from domination. And as we shall see in Chapter 4, Pettit gives the basic liberties their special
place on the same grounds as John Rawls, the most prominent liberal theorist of the twentieth
century. Pettit’s republicanism is indeed very similar to Rawls’s political liberalism, as we shall

see especially in Chapter 4.3!

28 Pettit, Republicanism, 143—146.

29 Pettit, Republicanism, vii.

30 Pettit, On the People’s Terms, 8—11. Pettit may therefore have satisfied some early critics who pointed out that his
republican theory is liberal. Roger Boesche, for example, writes in his review of Republicanism that ‘I can only
conclude that [Pettit’s] whole ideal of freedom as nondomination is simply one variant of liberalism, a conclusion
that certainly deflates and diminishes the central argument of the book’. See Boesche, “Thinking about Freedom,”
Political Theory 26, no. 6 (1998): 863. Charles Larmore, similarly, writes that ‘Pettit belongs to the very liberal
tradition that he imagines he has transcended’. See Larmore, “A Critique of Philip Pettit’s Republicanism,”
Philosophical Issues 11, n0. 1 (2001): 235.

31 Other commentators have also found common ground between Pettit and Rawls. See for example Andrés de
Francisco, “A Republican Interpretation of the Late Rawls,” Journal of Political Philosophy 14, no. 3 (2006): 270—
288; Anthony Simon Laden, “Republican Moments in Political Liberalism,” Revue Internationale de Philosophie 3,
no. 237 (2006): 341-367; Charles Larmore, “Liberal and Republican Conceptions of Freedom,” Critical Review of
International Social and Political Philosophy 6, no. 1 (2003): 117; Larmore, “A Critique of Philip Pettit’s

Republicanism,” 229-243; Alan Thomas, Republic of Equals: Predistribution and Property-Owning Democracy
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So Pettit denies the existence of the dilemma: his freedom ideal is liberated from pure
negative freedom and it is compatible with liberalism. He indeed sees republican freedom as a
more plausible basis for a liberal theory than pure negative freedom—or any other conception of
freedom based on the idea of non-interference or non-prevention—which he thinks of as a basis
for libertarianism, not liberalism.?? Freedom as non-interference, he argues, is no basis for
liberalism, at least not before it has been traded off against other values, especially equality.*3
Freedom as non-domination, on the other hand, provides a complete basis for a liberal theory by
itself.

In his latest work, Pettit has even abandoned the term ‘liberal freedom’ and named the
freedom concept he opposes ‘neo-liberal or libertarian’.3* Promoting this kind of freedom, he
says, means implementing a market economy within which the government is to only enforce
contracts individuals enter into voluntarily.’> Government interference necessarily takes away
freedom on this libertarian account, and should therefore be limited to the minimal role of only
protecting private property. On the republican account, however, government interference does
not reduce citizens’ freedom as long as it is forced to promote their common interests. With
freedom as non-interference thus understood, the equivalent-judgments thesis is no doubt false.

It is equally clear, however, that what Pettit calls ‘neo-liberal or libertarian’ freedom is not

pure negative freedom. Enforcing private property rights might actually involve significant

(Oxford: Oxford University Press, 2017).

32 Pettit, On the People’s Terms, 10-11.

33 Pettit, On the People’s Terms, 10-11.

34 Philip Pettit, “Neo-Liberalism and Neo-Republicanism,” Korea Observer 50, no. 2 (2019): 197.

35 Pettit, “Neo-Liberalism and Neo-Republicanism,” 204.
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government interference, as G. A. Cohen shows in his critique of Robert Nozick’s
libertarianism.*® Enforcing one person’s private property right in a certain resource means
preventing everyone else from using that resource.?’” To say that a libertarian minimal
government promotes non-interference is therefore highly questionable. It certainly cannot be
asserted without empirical evidence. The same holds for the claim that minimising interference
involves stimulating a market economy. An anarchic society with no state and no market
economy might be where people enjoy maximal pure negative freedom. Collective ownership in
a sharing economy might, under certain conditions, give people more unhindered opportunities
than an economy in which the enforcement of private property rights prevents everyone but the
right holder from making use of the property. After all, if resources were held in common, no
one would be prevented from using them (except when others are actually using them).

Here republicans might respond that republican freedom necessarily requires a state that

protects citizens from uncontrolled interference. However, as we shall see, especially in Chapter

3 G. A. Cohen, “Capitalism, Freedom and the Proletariat,” in The Idea of Freedom: Essays in Honour of Isaiah
Berlin, ed. Alan Ryan (Oxford: Oxford University Press, 1979).

37 Cohen, “Capitalism, Freedom and the Proletariat,” 12. Others have also this or a related point. Jeremy Bentham
points out that ‘[a]ll rights are made at the expense of liberty. ... How is property given? By restraining liberty; that
is, by taking it away so far as necessary for the purpose. How is your house made yours? By debarring every one
else from the liberty of entering it without your leave’. See Bentham, “Anarchical Fallacies: An Examination of the
Declaration of Rights Issued during the French Revolution,” The Works of Jeremy Bentham, vol. 2, ed. John
Bowring (Edinburgh: William Tait, 1843), 503. See also his The Theory of Legislation, ed. C. K. Ogden, trans.
Richard Hildreth (London: Kegan Paul, Trench, Trubner & Co., 1931), 93-95. H. L. A. Hart also argues that private
property rights restrict freedom in his “Rawls on Liberty and its Priority,” in Reading Rawls: Critical Studies on

Rawls’ A Theory of Justice, ed. Norman Daniels (New York, NY: Basic Books, 1975), 234.
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5, republican freedom must depend on informal institutions, such as social norms. To the extent
that republicans categorically insist on the presence of institutional protection, even when its
establishment and maintenance will reduce the number of actions people can perform, they
impose restrictions on which ends people can pursue in the name of freedom. While such a
demanding protection requirement conflicts with pure negative freedom, we shall see that it also

conflicts with Pettit’s republican freedom.

1.5 History

Contemporary republicans are keen to emphasise the difference between two different traditions
of political thought both of which are commonly named republicanism.*® The first is associated
with communitarianism and is built around the idea that being free is to be a citizen actively
participating in her or his political community. By not participating in politics, one is not
governing oneself, and is therefore under the control of others. Freedom, on this account, is
therefore self-mastery or self-government. This idea conflicts with liberal neutrality towards
conceptions of the good life, and with the plurality of ways of life that characterise modern

society.?® This theory is known by many names, including ‘civic humanism’,*° as well as ‘neo-

38 Philip Pettit, “Two Republican Traditions,” in Republican Democracy: Liberty, Law and Politics, ed. Andreas
Niederberger and Philipp Schink (Edinburgh: Edinburgh University Press, 2013), 169—-204; Quentin Skinner, “The
Republican Ideal of Political Liberty,” in Machiavelli and Republicanism, ed. Quentin Skinner Gisela Bock,
Maurizio Viroli (Cambridge: Cambridge University Press, 1990), 293-309; Viroli, Republicanism.

39 John Rawls, Justice as Fairness: A Restatement (Cambridge, MA: The Belknap Press of Harvard University
Press, 2001), 144; John Rawls, Political Liberalism, expanded ed. (New York, NY: Columbia University Press,
2005), 205-206.

40 Rawls, Justice as Fairness, 142—143; Rawls, Political Liberalism, 205-206.
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Athenian’*!, ‘Franco-German’,*? or ‘Continental’* republicanism. It is commonly associated
with Aristotle and Jean-Jacques Rousseau, and more recently with Hannah Arendt, Charles
Taylor, and Michael Sandel.

My focus is on the other republican tradition, which has received much attention in recent
decades, especially due to works by Pettit and Skinner. This is the ‘neo-Roman’#* or ‘Italian-
Atlantic’>® tradition. Its roots go back to Ancient Rome, and its ideas can be found in works of
Italian Renaissance writers, such as Niccolo Machiavelli, British republicans of the seventeenth
century, including James Harrington and John Milton, and proponents of American
independence from Britain in the eighteenth century.*® The core ideal here, Pettit explains, is the
Ancient Roman legal status of a free person, who is living sui juris—that is, “‘under his own
jurisdiction’. The free person is not under potestate domini (‘the power of a master’) and does

not make decisions cum permissu (‘with permission’).*’

41 Philip Pettit, “Reworking Sandel's Republicanism,” Journal of Philosophy 95, no. 2 (1998): 73-96.

42 Pettit, “Two Republican Traditions,” 169-204.

43 Pettit, On the People’s Terms, 11-16.

4 Pettit, “Reworking Sandel's Republicanism,” 73-96.

43 Pettit, On the People’s Terms, 12—18.

46 Pettit, Republicanism, ch. 1; Quentin Skinner, “The Idea of Negative Liberty,” in Richard Rorty, J. B.
Schneewind, and Quentin Skinner (eds.), Philosophy in History (Cambridge: Cambridge University Press, 1984),
193-221. Others have traced the origin of this tradition not to Ancient Rome but to Ancient Greece further back in
time. See Annelien de Dijn, Freedom: An Unruly History (Cambridge: Cambridge University Press, 2020).

47 Pettit, On the People’s Terms, 17. See also Quentin Skinner, “On the Slogans of Republican Political Theory,”

European Journal of Political Theory 9, no. 1 (2010): 98—100.
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This ideal is compatible with modern-day political liberalism, in Pettit’s view, as it promotes
no particular conception of the good, but instead the protection of citizens’ capacity to exercise
the basic liberties. Political participation is instrumentally important to ensure this protection
against groups or individuals that would otherwise come to dominate the rest. Participation is
not, however, a part of the ideal itself. Rawls can therefore say that ‘[n]othing in classical
republicanism is incompatible with political liberalism’.4®

Republicans have emphasised the important differences between these two traditions in
response to critics they have accused of getting them mixed up. This is, for example, Pettit’s
response to Brennan and Lomasky’s arguments ‘against reviving republicanism’.*® They fail to
see that republicanism has something important to contribute to contemporary liberalism because
they focus on the version that idealises a particular conception of the good, and not the one that
1s neutral towards conceptions of the good. Pettit therefore responds quickly and dismissively to
their charge against republicanism: the kind of republicanism they see as ‘oppressive to a
troubling degree’ is not his kind of republicanism. I shall focus strictly on the tradition Pettit and
Skinner take themselves to adhere to by not giving active political participation more than

instrumental importance with respect to republican freedom. I nonetheless show that the

48 Rawls clearly has this ‘neo-Roman’ or ‘Italian-Atlantic’ tradition in mind, as he associates ‘classical
republicanism’ with Skinner and Machiavelli and distinguishes it from ‘civic humanism’, which he associates with
Arendt, Rousseau, and Taylor. See Rawls, Justice as Fairness, 142—144; Rawls, Political Liberalism, 205-206.

49 Pettit, On the People’s Terms, 12, 200; Philip Pettit, “Republican Freedom: Three Axioms, Four Theorems,” in
Republicanism and Political Theory, ed. Cécile Laborde and John Maynor (Oxford: Blackwell Publishing, 2008),

127-128, n. 19.

18



problematic illiberal element that Brennan and Lomasky identify will persist insofar as
republicans want to avoid the equivalent-judgments thesis.

I shall have very little to say about Roman law or how freedom has been understood in past
centuries and millennia. The approach I take is philosophical rather than historical, as I consider
the concept of republican freedom as it is defined in contemporary political philosophy and how
it compares to the contemporary conception of pure negative freedom. I shall not discuss how
true this definition, or my interpretation of it, is to the more than two-thousand-year-old
republican tradition. I thereby treat republican freedom as Pettit intends it to be treated. His
republicanism is not an exercise of intellectual history, he says.’° The normative claims he
defends by appealing to republican freedom ‘should not be judged by historical criteria ... but
rather by philosophical’.’!

Nor shall I go into Pettit’s criticism of the use of ‘libertarian’ or ‘neo-liberal’ freedom in past
centuries. He frequently points out that it has been used to defend mistreatment of both workers
and women and to oppose American independence, thus serving a purpose freedom as non-
domination never could have performed.>? I shall have nothing to say about how figures of past
centuries may have used the freedom term to serve their questionable political agendas. I focus
on the contemporary conception of pure negative freedom, and I cannot see how that could serve

such a purpose.

S0 Pettit, On the People’s Terms, 19.
31 Pettit, On the People’s Terms, 20.
52 Pettit, “Neo-Liberalism and Neo-Republicanism,” 197-199; Pettit, On the People’s Terms, 8—11; Pettit,

Republicanism, 41-50.
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1.6 The road ahead

The dissertation follows a series of steps towards the conclusion that we do indeed make
equivalent judgments about freedom whether we define it as pure negative freedom or as Pettit’s
version of republican freedom, and that a ‘liberated’ freedom as non-domination is more
restrictive and more demanding than Pettit’s formulation.

In Chapters 2 and 3, I clarify the conceptual differences between republican freedom and pure
negative freedom by placing them along the scope and robustness dimensions. While it is easy to
see that the two concepts are different, placing them along these dimensions will help us see how
they might pick out different aspects of social relations as sources of unfreedom. Detecting such
differences is the key to falsifying the equivalent-judgments thesis and to liberating
republicanism.

In Chapter 2, I focus on the scope dimension. I show that pure negative freedom has maximal
scope since it is an empirical concept that treats any prevention imposed by another agent as a
source of unfreedom. Republican freedom, on the other hand, takes a more moderate position by
treating interference as a source of unfreedom if and only if it has not been instructed by the
agent interfered with. At the collective, or political, level, such instructions are expressed in the
people’s common interests. This reduction is scope need not, however, lead to a difference in
freedom judgments, since the republican scope reduction moralises the definition freedom, thus
making it plausible that interference in accordance with common interests correlates with
interference for the sake of pure negative overall freedom.

We get a better sense of how republicans can make distinct freedom judgments when we
consider the protection against interference the two concepts require. In Chapter 3, I show how

scope and robustness are inversely related. Pure negative freedom is minimally robust, since an
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agent is free to perform an action, x, on this account, as long as no one prevents him from doing
x. The maximal scope of pure negative freedom makes it incompatible with no more than
minimal robustness, since the protection against interference involved in enhancing robustness
itself involves interference. Republican freedom, on the other hand, has a lesser scope and can
therefore require more robust protection. It does so by treating the interference that contributes to
the protection of actions remaining within the scope as compatible with freedom. However, pure
negative freedom theorists can justify interference for the sake of protection against interference
if and only if it enhances overall freedom. To falsify the equivalent-judgments thesis, republicans
must therefore enhance freedom’s robustness requirement, and reduce scope correspondingly,
beyond the level compatible with maximising pure negative overall freedom.

In Chapter 4, I enter a less abstract and more practical part of the dissertation. This chapter
makes sense of the scope of Pettit’s freedom concept by exploring his idea of the common
interests, which he treats as the people’s instructions to their government. Insofar as the
government acts on these instructions, its interference will not make any citizen unfree. I show
how the procedure Pettit employs to identify common interests is indistinguishable from Rawls’s
political constructivism. By taking the citizens of a modern, pluralistic society as they are, this
procedure constructs a liberal conception of the common good that is particularly concerned with
ensuring everyone’s capacity to exercise the basic liberties. This conception, I argue, is
compatible with the promotion of pure negative freedom. Pettit consequently ties his freedom
concept to Rawlsian political liberalism, which promotes pure negative freedom.

In Chapter 5, I consider the practical implications of different positions along the robustness
dimension. Here we begin to see the problems of defining the scope of freedom in terms of

common interests, as Pettit defines them. I distinguish between two understandings of
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institutional protection against interference: formal and comprehensive. Formal institutions
include the legal and coercive bodies of political construction, such as courts, parliaments, and
laws. Formal institutions are a subset of the set of all comprehensive institutions, which also
includes informal institutions, most importantly social norms. I show that on either
understanding of institutional protection, republican freedom with Pettit’s scope requires no
more robust protection than does pure negative freedom. Strengthening the protection beyond the
optimal level with respect to the promotion of pure negative overall freedom would involve
institutions that are more constraining on people’s behaviour than is compatible with their
common interests, as Pettit understands them. The scope of Pettit’s freedom concept
consequently prevents the level of robust protection necessary for falsifying the equivalent-
judgments thesis.

In Chapter 6, I make sense of what it would mean to enhance robustness so as to enable
republicans to make freedom judgments that conflict with those of pure negative freedom
theorists. It involves an undermining of the pluralism that characterises modern society in order
to make citizens devoted to a distinctly republican way of life. They must conform to a particular
conception of the good that they make sure their government promotes by committing to a high
level of vigilance. Should their government deviate from this task, the virtuous citizens will
notice and be ready to contest it. These citizens will enjoy much freedom in what I shall call a
‘strong republican’ sense because of their firm protection against uncontrolled use of government
power.

Common interests in such a conformist society are, of course, very different from any
plausible view of common interests in a large and diverse modern society. And trying to shape

people’s preferences so as to move towards this ideal of ‘strong republicanism’ seems
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unappealing. The means required for such a transition would probably conflict with what most
people would intuitively understand as ‘freedom’. This is nonetheless the freedom concept
republicans must adopt to make freedom judgments that conflict with those of pure negative
freedom theorists.

However, we need not think of the ideal of strong republicanism as entirely useless in
modern political theorising. In Chapter 7, I show that an ideal need not be an attractive target
under current circumstances to play a role in evaluating these circumstances. Strong republicans
may accept that transitioning towards their ideal society would involve too much intrusion in the
lives of ordinary citizens, but nonetheless use their freedom ideal to evaluate and criticise the
non-republican preferences of their fellow citizens. More generally, taking this approach is to use
political ideals to see not just what we ought to aim for, all things considered, but also what we
do not have, and what we inevitably forego when we make important decisions. A republicanism
that conflicts with pure negative freedom might be unattractive because of the way modern

society is constituted, but that does not mean we should forget about it.
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Chapter 2: Scope

2.1 Introduction

This chapter focuses on the scope of republican freedom and pure negative freedom. Scope
refers to the extent to which freedom is defined so as to require that an agent experiences no
interference. The scope of freedom is the measure of the number of kinds of interference it is
compatible with. If we understand all interference to make you unfree, we have given freedom
maximal scope. The more kinds of interference freedom is compatible with, the lesser is the
scope of freedom.

I show how republican freedom and pure negative freedom take different positions along the
scope dimension. I scrutinise Pettit’s reasons for preferring the smaller scope of republican
freedom to the larger one of pure negative freedom and argue that the republican scope
restriction causes problems that do not occur with the maximal scope of pure negative freedom.

More importantly, however, | show why the difference in scope between the two freedom
concepts need not falsify the equivalent-judgments thesis. The reason is that republicans may
plausibly restrict the scope so as to make all interference necessary for promoting pure negative
overall freedom compatible with freedom. While pure negative freedom theorists see any
interference as a loss of specific freedoms, they can consider such losses as necessary for
enhancing overall freedom. They can therefore make the same judgments about comparisons of
different agents’ freedom, about the extent to which freedom has been reduced, and about how

freedom is distributed.
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2.2 Sources of unfreedom

Different freedom concepts typically identify different sources of unfreedom. That is, they
conflict with respect to whether or not all constraints imposed by other agents make an agent
unfree, and what type of constraint makes an agent unfree. The wider the range of constraints
understood to make an agent unfree, the greater is the scope of freedom. By understanding all
constraints to be sources of unfreedom, we give our definition of freedom maximal scope.

In this section, I distinguish between three freedom concepts—freedom from frustration,
interference, and domination. I show why Pettit thinks differences in scope make non-
interference superior to non-frustration and non-domination superior to non-interference.! The
process starts with what he calls freedom as non-frustration, whose problems are remedied in
freedom as non-interference.? But Pettit finds problems also with freedom as non-interference.

Solving these problems, he argues, takes us to freedom as non-domination.

2.2.1 Freedom as non-frustration

On the account of freedom as non-frustration, you are free in a choice as long as no external
hindrance stops you from choosing your preferred option. In other words, freedom requires that
you can do what you want to do. Removing other, less desirable options has no impact on your
freedom as long as the option you prefer remains available. This account of freedom is
associated with Stoicism and with Thomas Hobbes. In response to John Bramhall’s view that a
person is not free to choose whether or not to play tennis if the door to the tennis court is locked,

Hobbes argues that ‘it is no impediment to him that the door is shut till he have a will to play’.?

! Pettit, On the People’s Terms, 64—67; Pettit, “The Instability of Freedom as Noninterference,” 693-716.
2 Pettit, “The Instability of Freedom as Noninterference,” 695-697.

3 John Bramhall, “Selections from Bramhall, A Defence of True Liberty,” in Hobbes and Bramhall on Liberty and
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In other words, Hobbes thinks the locked door makes the person unfree to play tennis only if he
wants to play tennis. The scope of freedom as non-frustration is consequently minimal, since
constraints cannot compromise your freedom as long as the one option you prefer remains
available.

The minimal scope of freedom as non-frustration is the reason why it is widely considered an
implausible account of freedom. Isaiah Berlin rejects freedom as non-frustration by showing how
it implies that you can liberate yourself by adapting your preferences so as to prefer whatever
options you are left with after having been constrained.* Suppose a prisoner successfully makes
himself prefer the external limitations the prison guard imposes on his opportunity set. The
prisoner’s choice is not frustrated if he prefers life behind bars to life outside of the prison. But to
say that the prisoner is therefore free seems implausible and gives us reason to think non-
frustration is not the right way to conceptualise freedom. Such adaptation might be a good
strategy for dealing with a difficult situation, and it might be sensible for policy makers to give
priority to protecting options citizens are more likely to prefer under conditions of scarcity, but it

is a mistake to understand these strategies as liberating.’

Necessity, ed. Vere Chappell (Cambridge: Cambridge University Press, 1999), 59; Thomas Hobbes, “Selections
from Hobbes, The Questions concerning Liberty, Necessity, and Chance,” in Hobbes and Bramhall on Liberty and
Necessity, ed. Vere Chappell (Cambridge: Cambridge University Press, 1999), 81. See also Thomas Hobbes,
Leviathan, ed. J. C. A. Gaskin (Oxford: Oxford University Press, 2008), ch. 16.

4 Berlin, Liberty, 31-32.

5 Pettit, On the People’s Terms, 34. See also Robert E. Goodin and Frank Jackson, “Freedom from Fear,”
Philosophy & Public Affairs 35, no. 3 (2007): 249-265; Jeremy Waldron, “Pettit’s Molecule,” in Common Minds:
Themes from the Philosophy of Philip Pettit, ed. Robert Goodin Geoffrey Brennan, Frank Jackson, and Michael

Smith (Oxford: Clarendon Press, 2007), 143—160.
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Any attraction of freedom as non-frustration appears to be based on a failure to recognise J.
P. Day’s distinction between being free and feeling free.® You may feel free as long as your
desires are not frustrated, but you will still not actually be free if you have adapted your

preferences to the options others have left available to you.

2.2.2 Freedom as non-interference

Berlin proposes a conception of freedom that is insensitive to whether a person feels free or not
and is incompatible with the idea that you can liberate yourself by adapting your preferences in
response to constraints. On Berlin’s account, freedom ‘consists in the absence of obstacles not
merely to my actual, but to my potential, choices’.” It is, he says, ‘the absence of obstacles to
possible choices and activities’.® For Berlin, you are made unfree by someone’s interference to
the extent that it makes it more difficult or costly for you to choose an option in your opportunity
set. Suppose B has three options, x, y, and z. If A makes it harder or more costly for B to choose
any of these options, A makes B less free in that choice. Unlike on the Hobbesian account, it
does not matter whether B adapts to A’s constraint and comes to prefer it. For Berlin, freedom
requires that your options remain unobstructed regardless of whether you desire them or not. In
other words, you are free to the extent that your preferences are satisfied whatever they happen
to be. So, while non-frustration concerns only the option you want to choose, Berlin’s account of

freedom concerns also the options you do not choose.

6 J. P. Day, “On Liberty and the Real Will,” Philosophy 45, no. 173 (1970): 191.
7 Berlin, Liberty, 32.
8 Berlin, Liberty, 32.

° Berlin, Liberty, 169.
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Berlin illustrates how interference affects your freedom in a choice where the options are
doors. How many doors there are and how open they are determines how free you are to choose
between them.'® Which one you decide to enter does not matter; you are made just as unfree if a
door you do not want to enter, as when a door you want to enter, is locked, or made hard to open.
So how accessible each door is determines how free you are. What matters for Hobbes, on the
other hand, is simply that the door you want to enter is open. Berlin would presumably consider
it less desirable to find the door he wants to enter obstructed than one he would not have entered
in any case, but that has no relevance in terms of his freedom as non-interference.

By treating any kind of interference as a source of unfreedom, Berlin and others
understanding freedom as non-interference give freedom maximal scope and avoid freedom as
non-frustration’s problem of being compatible with a free prisoner. It does not matter whether the
prisoner prefers being imprisoned to not being imprisoned. What matters is that imprisonment
necessarily comes with constraints on the prisoner’s opportunity set, and these constraints make
him unfree no matter how well he adapts to his circumstances.

While for Berlin, interference is the act of making an option less accessible, we can define
interference differently and consequently get a different conception of freedom as non-
interference. Pettit includes mental obstacles as well as physical ones in his definition of
interference.!' Since deception and manipulation negatively affect their target’s cognitive ability
to choose according to his own will, they count as interference, on Pettit’s account. A

manipulates B by perverting B’s preferences, beliefs, or ability to act or decide, thus denying him

19 Berlin, Liberty, 32.

1 Pettit, On the People’s Terms, 54-56.
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options otherwise available to him.'? Even if B ends up choosing the option he in any case would
have chosen, the manipulation or deception nonetheless restricts his ability to choose. Successful
manipulation or deception makes options appear to be different than they in fact are, and impose
cognitive restrictions on the B’s ability to choose.!? Pettit further defines interference as an
intentional constraint on another’s choice.!* On this understanding, freedom as non-interference
does not have maximal scope, since one kind of restriction would not count as a source of
unfreedom.

I shall use neither Pettit nor Berlin’s definition of interference, since the account of freedom as
interference I focus on is pure negative freedom. I explore this position more in depth in the next
section. Here I merely note that it sees physical prevention as the only source of unfreedom. It
therefore conflicts with Berlin’s account, as it does not understand B to make A unfree merely by
making it more difficult or costly for A to perform an action, x. What counts is whether B makes
it physically impossible for A to do x. This view also conflicts with Pettit’s definition, since
neither manipulation nor deception is a source of unfreedom. And whether the interference is
intentional or unintentional is irrelevant. But as on Berlin and Pettit’s account, interference for
pure negative freedom theorists is insensitive to preferences. When A prevents B from doing x, A
makes B unfree to do x whether B would have liked to do x or not.

Pettit is unimpressed by how freedom as non-interference avoids the problems of freedom as

non-frustration. Freedom as non-interference solves the problems of ‘liberation by adaption’, he

12 Joseph Raz, The Authority of Law: Essays on Law and Morality (Oxford: Oxford University Press, 1979), 221.
13 Pettit, On the People’s Terms, 54-56.

14 Philip Pettit, “Freedom as Antipower,” Ethics 106, no. 3 (1996): 578; Pettit, Republicanism, 25-26.
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argues, but it does so by causing a new problem.'*> On any account of freedom as non-
interference, Pettit argues, you can liberate yourself by ‘toadying, kowtowing and cosying up to
the powerful’.!® This strategy of ‘liberation by ingratiation’ is in Pettit’s view just as absurd as
‘liberation by adaption’. By ingratiation, Pettit means ‘an intervention that wins the indulgence
of the powerful without exposing them to any cost or penalty, not even the cost of disesteem’.!”
It is ‘downright outrageous’, he says, to think you can increase your freedom by keeping another
agent sweet.'® Ingratiating yourself so as to reduce the probability of some more powerful agent
interfering with you is no plausible way of making yourself free.'® Due to this implausible
implication, Pettit concludes that the ‘supposition that non-interference is enough for freedom of
choice must be false’.?’ Both adaption and ingratiation may be beneficial responses to difficult
situations, but neither can make you free, he argues.?!

Pettit illustrates his point with the example of the master who can interfere with her slave at
any time as it pleases her.2? The slave can try to avoid the interference by ingratiating himself to
his master, thus achieving or maintaining her goodwill towards him. If he is successful, Pettit

argues, the slave has, liberated himself from the master’s interference. But the slave still lives at

15 Pettit, On the People’s Terms, 64—65.

16 Pettit, On the People’s Terms, 64.

17 Pettit, On the People’s Terms, 64.

18 Pettit, “Freedom and Probability,” 216-217.

19 Pettit, Just Freedom, 43-46; Pettit, On the People’s Terms, 64—67; Pettit, “The Instability of Freedom as
Noninterference,” 693-716.

20 Pettit, On the People’s Terms, 65.

21 Pettit, On the People’s Terms, 66.

22 Pettit, Just Freedom, xxvi—xxvii; Pettit, Republicanism, 22.
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the mercy of his master. The master might be benevolent and let her slave do whatever he wants,
but being the master means she can change her treatment of her slave as she wishes. This ever-
present possibility of interference makes the slave dominated, and therefore unfree, in Pettit’s
view, regardless of whether the master actually interferes or not. ‘You cannot make yourself free,
so the idea goes, by cozying up to the powerful and keeping them sweet’.??

Here Pettit’s view of freedom as non-interference is actually mistaken; it makes no sense to
say, on the non-interference account, that you can ‘make yourself free’ in the way Pettit suggests.
This will become evident when we start exploring pure negative freedom, and especially in

Section 3.6. But I first turn to Pettit’s favoured concept of ‘freedom as non-domination’.

2.2.3 Freedom as non-domination
Pettit sets out to remedy the problem he finds with freedom as non-interference. He does so by
defining freedom as the status of being protected against someone else’s uncontrolled power—
that is, the power A has over B when A can interfere with B as it pleases A. ‘Freedom as non-
domination’ therefore requires institutions that make sure no one acquires uncontrolled power
over others. This definition does not run into the problems with freedom as non-interference,
Pettit argues, since the slave is subject to his master’s uncontrolled power, and is therefore
necessarily unfree.

For republicans, Pettit explains, ‘the real enemy of freedom is the power that some people
may have over others’.>* You are unfree when a powerful agent can impose her will on you, even

when she does not actively do so. As Pettit puts it, you are free ‘to the extent that [ have a power,

23 Pettit, “The Instability of Freedom as Noninterference,” 705.

24 Pettit, On the People’s Terms, 11.
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uncontrolled by you, of interfering in your choices’.?* Any interference is then conditional only
on the will of the controller.?® To be free, B must have the power to control any way in which A
might interfere with him. Only then is B free from A’s domination. Under such circumstances,
A’s interference with B will not make B unfree, since it is under B’s control.?” Controlled
interference is therefore not a source of unfreedom, whereas uncontrolled interference is. Unlike
freedom as non-interference, Pettit argues, freedom as non-domination captures the common
intuition that asymmetries in interpersonal power are antithetical to freedom.?

By defining freedom in this way, Pettit limits the scope of freedom. If freedom is the state of
being protected against others’ use of uncontrolled power, then interference you have yourself
instructed does not make you unfree.?’ Such controlled interferences is interferences without
domination, and therefore not a source of unfreedom on the republican account. In one of Pettit’s
examples, you give me the key to the alcohol cupboard with the instruction of giving it back to

only on a twenty-four notice when I later ask for it.>** When I later ask for the key and you act on

25 Pettit, On the People’s Terms, 62.

26 Pettit, On the People’s Terms, 170-171.

27 However, Pettit adds that uncontrolled interference, or what he used to call ‘arbitrary interference’, makes the
agent interfered with ‘non-free’. If A is appropriately forced to interfere only in accordance with B’s instructions,
A’s interference makes B ‘non-free but not unfree’. See Pettit, Republicanism, 26, fn. 1. Pettit says A’s domination
‘compromises’ B’s freedom, whereas A’s interference without domination merely ‘conditions’ B’s freedom. See
Pettit, Republicanism, 76-77.

28 Pettit, On the People’s Terms, 11.

29 Pettit describes the distinction between interference that makes you unfree and interference that does not make
you unfree in many of his works. For example, On the People’s Terms, 58.

30 Pettit refers to this example repetitively in his recent works, such as On the People’s Terms, 57, 152-153, 155,
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my instruction by refusing to do so, you interfere with me, but your interference is no act of
domination.

Freedom as non-domination thus differs from freedom as non-interference in that preferences
matter for the former but not the latter. Because you prefer not to have access to the alcohol, you
instruct me to deny you access, and my acting on this instruction therefore does not make you
unfree in the republican sense. Freedom as non-interference, on the other hand, is unconcerned
with your preferences, and therefore takes my interference to make you just as unfree whether
you have instructed it or not.

It will later be important to recognise that the protection against uncontrolled interference that
republican freedom requires necessarily involves interfering with the individuals responsible for
upholding this protection. They must be made to maintain the institutional constraints that
constitutes the protection. We can therefore add to Pettit’s idea of ‘interference without
domination’ by saying ‘no non-domination without interference’.

At the collective, or political, level, citizens are free from domination when they collectively
control their government to act as they have collectively instructed it to. The government does
not make citizens unfree when it interferes with them in accordance with collective instructions.
Here the scope of republican freedom is defined by the people’s collectively defined preferences.
So long as it allows, or enables, citizens to satisfy these preferences, it does not make them
unfree by preventing them from satisfying other preferences. When institutions are in place to
make sure the government interferes with citizens only in accordance with laws the citizens had
an appropriate role in creating and enforcing, it does not make the citizens unfree. When citizens

are adequately protected against interference that conflicts with their common interests, the

159-160, 165, 171, 176.
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government is under ‘popular control’, as Pettit puts it.>! Under such circumstances, no citizen
can reasonably feel governed by an alien will. Instead, all citizens are subject to a will they have
an equal share in controlling. Government actions will still go against the interests of some
citizens, but that will not be a matter of disrespect, but rather one of ‘tough luck’, as Pettit
explains.®

We can now see how non-frustration, non-interference, and non-domination differ in scope.
For Hobbes, the scope of freedom is the set of actions you prefer—that is, you are free as long as
you can do what you want to do. For those understanding freedom as non-interference, the scope
includes all actions you can perform without being interfered with. And for republicans, it
contains the set of actions the prevention of which you have not instructed. We can therefore
order the three concepts according to the size of their scope, from small to large: non-frustration,

non-domination, and non-interference.

2.3 Freedom as an empirical concept

Carter, Kramer, and Steiner, in particular, have recently re-interpreted freedom as non-
interference in the form of ‘pure negative freedom’.3* On this account, you are free to act in any
way no one physically prevents you from acting. As Carter puts it, ‘being prevented physically
by someone else from doing something is a sufficient condition for being unfree to do that
thing’.3* Whether B is free or unfree to perform a particular action, x, depends exclusively on

whether or not another agent, A, prevents B from doing x.

31 Pettit, On the People’s Terms, esp. 160-179.
32 Pettit, On the People’s Terms, 176-179.
33 Carter, A Measure of Freedom; Kramer, The Quality of Freedom, Steiner, An Essay on Rights.

34 Carter, “How Are Power and Unfreedom Related?,” 64.
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Pure negative freedom is ‘pure’ because it is insensitive to what motivates the constraining
action, and to whether it is intentional, significant, or permissible.>> On an impure conception, on
the other hand, we may say that A’s restriction does not make B unfree if the reasons for
interfering, whatever they might be, are superior to B’s reasons for performing the action.
Republican freedom is therefore impure, in this sense, since it specifies a set of restrictions that
do not make the person interfered with unfree.

The purity of pure negative freedom makes it a strictly empirical conception, since it only
considers how people behave, and not why the behave in the way they do. In the next section, |
contrast empirical conceptions with moralised conceptions, which evaluate constraints and
consider morally permissible constraints not as sources of unfreedom. Unlike moralised
accounts, the pure negative account is insensitive to any judgment of whether restrictions on the
agents’ opportunities are controlled or uncontrolled. It simply says that the fewer restrictions
there are, the freer is the agent. It is defined independently of any evaluation of these
restrictions.?® Any interference therefore makes an agent unfree in the pure negative sense.

On the pure negative account, then, I make you unfree to have a drink when I refuse, on your
instruction, to give you the key to the alcohol cupboard. I remove your specific freedom of
drinking the liquor in the alcohol cupboard. And the government under popular control makes
citizens unfree to break the law—at least without being penalised. I add the clause ‘without being

penalised’, since the government usually do not make people unfree —that is, physically

35 Steiner, An Essay on Rights, esp. 9-12, 17-21.
36 This is actually not the case for Kramer’s measurement of freedom, which is sensitive to the quality of liberties,
not just their quantity. Kramer’s account of negative freedom is consequently less pure than Carter and Steiner’s

strictly quantitative accounts.
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unable —to break the law. If it could, then no one would ever break the law.>” An exception is law
enforcement by anticipatory preventive measures that close off any opportunity to break the
law.?® Pure negative freedom theorists might consider such government interference justified, but
it nonetheless takes away specific freedoms from the citizens, since the intention behind the
interference is irrelevant. In Kramer’s example, Mark and Molly are in the same room when
Simon shuts and locks the only exit door.>® Simon only knows that Molly is in the room, and he
only intends to confine her in there, not Mark. But since pure negative freedom is insensitive to
intention, Simon’s action makes both Mark and Molly unfree to leave the room.

It is important to note that prevention here need not mean actual prevention; it can also mean
subjunctive prevention.*’ You are made unfree to do x if someone actually stops you from doing
x, but also if someone, subjunctively, will stop you from doing x were you to try to do x. The
latter is illustrated by the example where you are in a room with an unlocked exit door, but if you
try to leave the room, I will lock the door, thus making it impossible for you to leave. You are
therefore unfree—that is, I make you physically unable—to leave the room regardless of whether
[ actually lock the door or not.*!

This distinction between actual and subjunctive prevention identifies two different ways in
which you can lose a specific freedom—that is, a freedom to perform a specific action. But

specific freedom is only one half of the whole idea of pure negative freedom. The other half is

37 Steiner, An Essay on Rights, ch. 2.

38 Kramer, “Why Freedoms Do Not Exist by Degrees,” 233.

39 Kramer, “Liberty and Domination,” 41; Kramer, The Quality of Freedom, 134—135.
40 Steiner, An Essay on Rights, 33-41.

41 Steiner, An Essay on Rights, 38.
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the measurement of overall freedom, which I introduced in Section 1.2. A person’s overall
freedom is measured in terms of the number of combinations of actions he can perform without
being physically obstructed by another agent. In Section 2.2.2, I said that pure negative freedom
theorists do not consider A to make B unfree to do x by making it more costly for B to do x.
However, by introducing the measurable concept of overall freedom, pure negative freedom
theorists can understand A to make B less free to the extent that rising the cost of doing x makes
B unable to perform other actions conjunctively with doing x. Making an action more costly can
thus reduce B’s overall freedom.

The distinction between specific and overall freedom is crucial for understanding how pure
negative freedom theorists can justify some acts of interference—and therefore loss of specific
freedoms—by appealing to the value of freedom. The government will take away some of your
specific freedoms by punishing you if you break the law, at least if you are caught. But such
restrictions on your freedom can nonetheless enhance your overall freedom. For example, by
making you and everyone else unfree to kill each other, the government enhances your overall
freedom by enabling you to act without (reasonable) fear of being killed. It therefore makes

perfect sense to prefer not to have certain freedoms because you value your overall freedom.

2.4 Freedom as a moralised concept

We have seen that the difference in scope between pure negative freedom and republican
freedom is due to the republican view that controlled interference is no source of unfreedom. I
shall now explain this reduction in scope by showing how freedom as non-domination is

1.42

moralised, not empirical.** This is an important part of the comparison between pure negative

42T am far from the first to argue that republican freedom is moralised. Other critics who have made this argument
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freedom and republican freedom, and therefore important for the whole dissertation. Showing
how republican freedom is moralised is a step towards confirming Carter’s equivalent-judgments
thesis, since it could mean that interference compatible with moralised freedom correlates with
interference promoting pure negative overall freedom. If this is so, it is a significant problem for
republicans trying to falsify the equivalent-judgments thesis.

On a moralised definition, only unjustified interference makes us unfree; justified interference
does not.** Freedom is defined on the basis of a theory determining what is morally permissible.
So, if A is justified in preventing B from doing x but not y, then A makes B unfree by preventing
B from doing x but not by preventing him from doing y. Strictly empirical freedom, on the other
hand, is defined independently of any moral theory, and consequently understands A to make B
unfree whether she prevents him from doing either x or y.

An obvious example of a moralised definition of freedom is Robert Nozick’s definition,
which equates freedom with private property rights. On Nozick’s account, no one is made unfree

when the government enforces individuals’ private property rights. Maintaining distributive

include Ian Carter, “A Critique of Freedom as Non-Domination,” The Good Society 9, no. 3 (2000): 45; John
Christman, “Review of Republicanism: A Theory of Freedom and Government by Philip Pettit” Ethics 109, no. 1
(1998): 202-206; Keith Dowding, “Republican Freedom, Rights, and the Coalition Problem,” Politics, Philosophy
& Economics 10, no. 3 (2011): 303; David Estlund, “Review of On the People’s Terms: A Republican Theory and
Model of Democracy, by Philip Pettit,” Australasian Journal of Philosophy 92, no. 4 (2014): 799-802; Kramer,
“Liberty and Domination,” 41; Christian List and Laura Valentini, “Freedom as Independence,” Ethics 126, no. 4
(2016): 1058-1066; Christopher McMahon, “The Indeterminacy of Republican Policy,” Philosophy & Public
Affairs 33, no. 1 (2005): 69-70; Waldron, “Pettit’s Molecule,” 151-154.

43 Cohen, “Capitalism, Freedom and the Proletariat,” 12; G. A. Cohen, History, Labour, and Freedom: Themes from

Marx (Oxford: Oxford University Press, 1988), 294-296.
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patterns involves continuous interference, as the government must prevent people from
transferring resources as they wish to and take away some of their resources that others chose to
transfer to them.** Such interference, for Nozick, is a source of unfreedom. Stopping A from
using her private property as it pleases her is a kind of interference that makes A unfree.
However, stopping B from using A’s private property is not interference that makes B unfree.
Nozick’s basis for understanding prevention as a source of unfreedom in one case but not in the
other is his moral evaluation of private property rights. The enforcement of a right to exclude
others from the use of private property acquired in a manner Nozick considers just makes no one
unfree.

Pettit frequently associates Nozick’s definition of freedom with freedom as non-interference,
and it is therefore no surprise that he understands this concept as libertarian, and that promoting
it involves government interference strictly for the purpose of enforcing whatever contracts
individuals have voluntarily entered into.*’ The equivalent-judgments thesis clearly does not hold
between Pettit’s republican freedom and Nozick’s libertarian freedom. But pure negative
freedom is significantly different from Nozick’s definition of freedom. As G. A. Cohen shows,
Nozick is clearly no pure negative freedom theorist, since enforcement of property rights makes
everyone except the right holder, A, unfree, in the pure negative sense, to use A’s property.*® I can
therefore safely ignore Pettit’s link between freedom as non-interference, which I interpret at

pure negative freedom, and Nozickean libertarianism.

4 Robert Nozick, Anarchy, State and Utopia (New York, NY: Basic Books, 1974), 160-164.
43 Pettit, “Neo-Liberalism and Neo-Republicanism,” 200; Pettit, On the People’s Terms, 8—11.

46 Cohen, “Capitalism, Freedom and the Proletariat,” 12.
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In response to several critics, Pettit has repeatedly denied that his conception of freedom as
non-domination is moralised.*” He grants that which choices should be protected against
domination might be a matter of moral controversy, but he denies that the notion of freedom as
non-domination is itself moralised.*® That an interference is ‘controlled’ does not necessarily
make it legitimate, he says.*” Everyone, regardless of their moral evaluative views can agree on
whether an act of interference is controlled or uncontrolled, and whether a relationship is one of
domination or not.>® We might still disagree about whether, or to what extent, it is legitimate.
Republican freedom is not about a normative licence; it is a factual question of whether
domination occurs or not.>! Has the agent instructed the interference? To find the answer, we
need only consider whether an instruction took place prior to the interference. If the agent was
interfered with in accordance with his instructions, and the interferer was constrained from
interfering contrary to his instructions, then the interference was controlled. And if not, then the
interference was uncontrolled and therefore an act of domination.

In the next two subsections, I shall show how Pettit’s republican freedom is moralised. It is,
in fact, moralised in two ways. First, considering interference according with the preference

expressed in instruction but not interference that tracks other, conflicting preferences must be

47 For example, Pettit, On the People’s Terms, 58; Pettit, “Republican Freedom,” 117; Philip Pettit, “The
Determinacy of Republican Policy: A Reply to McMahon.” Philosophy & Public Affairs 34, no. 3 (2006): 278-280.
48 Philip Pettit, “The Basic Liberties,” in The Legacy of H. L. A. Hart: Legal, Political, and Moral Philosophy, ed.
Claire Grant Matthew H. Kramer, Ben Colburn, and Antony Hatzistavrou (Oxford: Oxford University Press, 2008),
216, fn. 11.

49 Pettit, “Republican Freedom,” 117.

30 Pettit, “The Determinacy of Republican Policy,” 278.

31 Pettit, Republicanism, 56-57; Pettit, “The Determinacy of Republican Policy,” 279-280.
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based on moral evaluation of these preferences. Second, when applied at the political, or
collective, level, Pettit’s view that interference in accordance with common interests does not

make citizens unfree is based on a morally controversial theory of political legitimacy.

2.4.1 Priority to instruction

Let us return to Pettit’s alcohol cupboard example. Let us say that at time #;, you give me the key
to your alcohol cupboard with the instruction of not giving it back when you later ask for it. At ¢,
you ask for the key and I refuse to give it back to you. I interfere with you, but since you
instructed the interference, it is under your control and therefore does not make you unfree, in the
republican sense. Pettit sees no basis for moral controversy in a case of this structure.

I challenge this view by first showing why Pettit cannot explain without moral evaluation
why his definition of freedom gives priority to the preference you express in the instruction at ¢,,
and not the preference you express at £> when you want a to have a drink. Why does freedom
require that your #; preference be satisfied and that your ¢, preference not be satisfied?

One possible explanation is that you are more yourself at #; than at #2, and that the preference
you express at #; is therefore more your own than the preference you express at ¢2. The
interference at ¢, therefore protects you from alien control, the antithesis of republican freedom.
This would be to discriminate between a higher self and a lower self. By associating freedom
with the will of a higher self, Pettit cannot consider the distinction between controlled and
uncontrolled interference unmoralised. Pettit suggests that this distinction is based on a priority

to a higher self when he takes the will you express when you give me the first instruction to be
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‘stable or authoritative in comparison with the will that the instructions require me to frustrate’.3?
This is an evaluation of your mental states.

If this is the right assessment of Pettit’s freedom concept, then Keith Dowding might be right
when he argues that republicans make a welfaristic measure of freedom.>® The republican
distinction between arbitrary and non-arbitrary (or uncontrolled and controlled), he argues, is
based on a welfaristic evaluation between two different option sets, the one before and the one
after the interference. If I do not make you unfree when I act under the control of your #; interests
because we believe these interests to best promote your welfare, then Pettit offers a welfaristic
measure of freedom, which means republican freedom is moralised.

But this is just one way of justifying the priority to ¢; preferences, and I do not think it is how
Pettit would justify it. Pettit emphasises that his freedom ideal is neutral towards different
conceptions of the good and is not paternalistic.>* As we shall see in the next section, as well as
in later chapters, Pettit’s justification is to say that we need to impose constraints on each other to
make people behave predictably in accordance with citizens’ common interests. This view need
not be based on a concern with people’s welfare, and Pettit appears to base it on the importance
of treating each individual citizen with respect. But that does nothing to deny that the priority to
t1 preferences is based on a controversial moral evaluation of how we ought to treat each other.

But perhaps we are misled to the connotation to welfarism and moral evaluation by the
alcohol cupboard example. We might be inclined to think your interests in not drinking are your

true interests because alcohol consumption is bad for you, and that my stopping you from

52 Pettit, On the People’s Terms, 57, fn. 33.
53 Dowding, “Republican Freedom, Rights, and the Coalition Problem,” 308.
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drinking is therefore good for you. Pettit, however, says freedom requires that we give priority to
interests expressed at #; ‘regardless of whether or not those interests are true or real or valid, by
some independent moral criterion’.> If so, he could make his point clearer by reversing the
example so that you, at #;, instruct me to make you keep drinking if you later want to stop. At 72,
then, I do not make you unfree when I, on your ¢, instruction, make you drink more in spite of
your desire to stop. To avoid giving preference to ¢; interests on moral grounds, Pettit must see
this as a case of freedom-compatible interference.

But he gives no reasons for why we should think my interference in this example does not
make you unfree. It is indeed hard to think of any good non-moral reasons for thinking why we
should respect each other’s expressed interests at one point in time but not at a different point in
time. Pettit says his freedom ideal is opposed to paternalism, but paternalism is typically opposed
on moral grounds, and Pettit gives no non-moral reasons for his opposition to it.>® I therefore
cannot see that Pettit has, or ever will have, the grounds he needs for concluding that ‘there is no
substance to the claim that the republican theory of freedom I favor is moralized’.%’

Carter 1s among the critics who argue that republican freedom is moralised. He does not see
this first way in which it is moralised, however. He suggests that ‘no independent moral
considerations come into play’ when we say that Ulysses is not made unfree when his crew
refuse to unbind him from the mast of the ship, since they act on Ulysses’ avowed interests.>® We

can now see, however, that independent moral consideration do come into play if we want to

55 Pettit, “Republican Freedom,” 117.
56 Pettit, On the People’s Terms, 58-59
57 Pettit, “Republican Freedom,” 117.

38 Carter, “How Are Power and Unfreedom Related?,” 65.
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think of Ulysses as not being made unfree by his crew when they act on the interest he avowed

before he heard the song of the sirens, and not the interest he avowed while listening to the song.

2.4.2 Political decision-making
Pettit treats the Ulysses and alcohol cupboard examples as analogous to political decision-
making under popular control. I explore these conditions of popular control in depth in Chapters
4 and 5. Crudely, the idea is that when every citizen is equally capable of influencing political
decision-making, no citizen is made unfree by the legal constraints imposed on her or him. When
citizens collectively instruct how the government is to act towards them, government
interference will be acceptable to everyone and make no one unfree. Pettit stresses that he means
‘acceptable’ in a ‘non-normative sense, implying that the object or policy or whatever is such
that people are disposed to accept it’.>° In other words, these are not interests people ought to
have, but interests they in fact do have and are ready to avow. Political decision-making under
popular control is therefore analogous to the Ulysses and alcohol cupboard cases, since it tracks
the interests citizens are ready, or inclined, to avow, not the interests we might think they ought
to avow. It tracks ‘avowal-ready’, not ‘avowal-worthy’ interests.%® Pettit thinks he therefore
avoids moralising his definition of republican freedom.

While we have already seen one way in which republican freedom is moralised, we shall now
see how it is moralised also in a second way. This second way is based on the observation that, at
least in a modern, pluralistic society, the analogy between political decision-making and Ulysses-

type cases is invalid. This is Carter and other critics’ reason for arguing that republican freedom

59 Pettit, On the People’s Terms, 170, fn. 34.

60 Pettit, “The Determinacy of Republican Policy,” 276.
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is moralised.®' Coercing an individual in the collective interest, Carter says, is not analogous to
the Ulysses case, since ‘it is difficult to imagine a justly convicted thief affirming an interest in
being imprisoned (analogous to that of Ulysses in being bound to the mast) either before or
during the term of imprisonment’.®> For example, while private property and progressive taxation
might be in the common interest, an individual is likely to have a personal interest in being
exempted from the constraints of such regulations.®?

Pettit, on the other hand, says ‘[t]here will be systems of law available, at least in principle,
which are entirely undominating and entirely consistent with freedom’.%* But he realises that a
government cannot always act so as to promote each individual citizen’s interests. ‘Any system
of law and government is bound to mean that certain options are no longer available to agents, or
at least no longer available on the previous terms’.%3 Like Carter, Pettit notes that it may be
preferable to benefit from everyone else being forced to pay taxes while one is oneself allowed to

free-ride. For that reason, everyone cannot enjoy personal control over the decision-making one

is governed by. This is impossible, Pettit says, given the ‘historical necessity of living in political

61 Carter, “How Are Power and Unfreedom Related?,” 64—65. See also Christman, “Review of Pettit,
Republicanism,” 205; Estlund, “Review of Pettit, On the People’s Terms,” 799-802; List and Valentini, “Freedom
as Independence,” 1061-1063.

62 Carter, “How Are Power and Freedom Related?,” 65.
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65 Pettit, Republicanism, 93. See also Philip Pettit, “The Common Good,” in Justice and Democracy: Essays for
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society’.®® We are bound to be a part of a society, and are therefore necessarily subjected to
certain constraints beyond our personal control. The aim should therefore be to make each citizen
feel minimally constrained by the collectively binding decisions that make social life possible.
That is achieved by giving each citizen an equal share in the popular control. No individual can
reasonably disagree with a collective decision coming out a procedure she controls to the same
extent as any other individual in her society.%” No one will then be dominated, and no one will
consequently be unfree.

This might be an attractive model of political legitimacy, but it does not show how constraints
imposed under popular control do not make citizens unfree—unless, of course, we moralise
freedom. People might prefer to live together in a way governed by laws restricting what they
can and cannot do to each other and they might be far better off with than without a state. But
that just means the restrictions necessary for keeping law and order are morally desirable. Pettit
also imposes a reasonableness restriction on what kind of interest people can avow and therefore
count towards specifying the set of common interests. Roughly, these are interests compatible
with treating and respecting everyone as one’s equal. This point about reasonableness and Pettit’s
idea of ‘avowal-ready interests’ will be further explored in Chapter 4.

It seems obviously clear, then, that only by moralising our definition of freedom can we say
that interference in the common interest does not make people unfree. On a non-moralised
definition, on the other hand, any restriction makes citizens unfree to perform certain actions no

matter how collectively acceptable these restrictions might be.

% Pettit, On the People’s Terms, 167.

67 Pettit, On the People’s Terms, 163—164.
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Pettit nonetheless maintains that ‘neither a tax levy, nor even a term of imprisonment, need
take away someone’s freedom’.®® To try to make sense of his point, let us imagine a case of two
prisoners, A and B. A is correctly convicted under a law made and enforced under popular
control. The law, enforced by an agent, C, thus closes off some of A’s opportunities. On the
republican account, then, A is not made unfree with respect to C, since C’s legal interference is
under popular control. B, on the other hand, is not imprisoned under a law made and enforced
under popular control. B is therefore unfree with respect to the agent, D, who enforces the law, or
the will of the ruler. So, although the same choice restrictions are imposed on A and B, only one
of them is made unfree. As Pettit says, ‘one and the same act may count as free in relation to one
contrast and unfree in relation to another. And so, as different contexts put different contrasts in
play, we may find ourselves ascribing freedom in one case, unfreedom in the other’.%

This distinction is based solely on the difference in intention behind the interference. C acts to
promote the common good, whereas D does not (or is at least not constrained to do so). And we
saw in the previous section that such sensitivity to intention is incompatible with an empirical
definition of freedom. Like republicans, pure negative freedom theorists might find the
imprisonment of B more morally problematic than the imprisonment of A. But unlike
republicans, they do not distinguish the two cases in terms of A and B’s freedom: they are both
made unfree to perform whatever actions C and D, respectively, prevent them from doing.

And the difference in intention is relevant on the republican account simply because they
reflect difference moral standards. A is constrained in the name of the common good, whereas B

is not. A might object to his imprisonment, but that is ‘an irrelevant consideration’ with respect to

%8 Pettit, Republicanism, 56, fn. 3.

%9 Pettit, On the People’s Terms, 21.
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the definition of the common interests a legitimate government must promote, according to
Pettit’s republican theory.”” A might be unreasonable and a danger to others in his society. But to
avoid moralising the definition of freedom, we cannot say that putting A in prison does not make
him unfree because it promotes the common good. We must rather say that it is beneficial for the
common good that the government has restricted A’s freedom. While promoting the common
good might morally justify government interference, saying that such interference does not make
citizens unfree requires a moralised definition of freedom.

A further problem with the analogy between the Ulysses and alcohol cupboard examples and
political decision-making is that the latter is binding for a longer period of time, and might even
be irreversible. We might also take note of theories of path dependency showing how one
decision will constrain future decision-making. Once on one path, it might, for example, be
costly and therefore unattractive to shift to another path. A society might therefore be stuck on
one path in spite of a significant number of protestors. In the alcohol cupboard example, Pettit
specifies that the instruction you give me is valid just for twenty-four hours. This condition is
introduced to avoid the parallel to a slave contract.”! Does that mean every decision we cannot
reverse, or only reverse only after a much longer period of time, turns us into slaves? If so, then,
virtually all political decisions turn citizens into slaves. In any case, it is certainly easier to accept
that you remain continuously in control of how I behave towards you in the alcohol cupboard
case than to see how a people can exercise such control over its government.

I can see no way Pettit can respond to this problem. And with respect to other decisions, he

must accept that each citizen has significantly weaker control of political decision-making than

70 Pettit, “The Common Good,” 152.
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Ulysses does of his ship crew.”?> However, granted these problems, he might argue in response
that his model of legitimate governance is not based on consent but on contestation.”® Citizens
must have the continuous opportunity to influence their government by speaking out against its
decisions via various institutionally entrenched channels. Some decisions may prove irreversible
or too costly to alter, but people will have the opportunity to contest them even though some of
their complaints cannot be remedied. Consent is, in Pettit’s view, more problematic with respect
to domination.” The populist idea of everyone having consented when the majority rules, for
example, allows the majority to dominate minorities. And a relationship whose terms are
specified in a contract entered into voluntarily may allow for domination, as is the case in
worker-employer relations where there are no labour regulations.” Non-domination is therefore

better served if citizens can continuously contest and influence power.

72 Assaf Sharon argues that Pettit’s ‘equal control’ requirement is very weak indeed, since equal control is consistent
with no one having control. Non-domination must therefore require more than just equal control. See Sharon,
“Domination and the Rule of Law,” in Oxford Studies in Political Philosophy, ed. Peter Vallentyne, David Sobel,
and Steven Wall (Oxford: Oxford University Press, 2016), 140.

73 Pettit, On the People’s Terms, 158. Skinner, however, thinks consent, not contestability, is what makes power
non-arbitrary. See Quentin Skinner, “Freedom as the Absence of Arbitrary Power,” in Republicanism and Political
Theory, ed. Cécile Laborde and John Maynor (Oxford: Blackwell Publishing, 2008), 86—87. In Skinner’s view, the
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However, as John Ferejohn points out, giving everyone the right to contest majority decisions
will not protect members of minorities from being dominated.”® This is due to the problem of
persistent, or ‘sticky’, majorities—that is, the problem of political decisions persistently going
against the interests of members of certain minority groups in a society. Pettit is well aware of
this problem, and suggests weakening the power of the majority by introducing alternative
procedures.”” One is to refer disputed majority decisions to an umpire.”® Another procedure Pettit
suggests is a lottery, in which members of society are randomly selected for legislative or judicial
bodies.” This procedure, however, is unlikely to always reach unanimous agreements, and must
therefore often depend on voting.?° A more plausible lottery procedure is a referendum, or voting
within an assembly selected either by popular votes or by lottery, and instead of counting up the
votes, we give the votes equal odds and draw one to determine the issue.

But no matter how satisfied and free citizens might feel under such procedures, it remains the
case that the constraints they justify make the citizens unfree on any non-moralised account of
freedom. They can never enjoy the kind of control Ulysses has with respect to his crew, or the
control you have over my interference with you when I deny you the key to the alcohol
cupboard. And even if they could, saying that government interference does not make them

unfree would be based on a priority to the preferences they expressed when they instructed their

76 John Ferejohn, “Pettit's Republic,” The Monist 84, no. 1 (2001): 77-97. See also McMahon, “The Indeterminacy
of Republican Policy,” 81.

77 Pettit, On the People’s Terms, 216-217.

78 Pettit, On the People’s Terms, 257.

79 Pettit, On the People’s Terms, 189.

80 Pettit, On the People’s Terms, 175.

50



government, and not to those they express whenever the government interferes with them on the

basis of these instructions. And such priority is based on moral evaluation.

2.5 The problems of moralising

An important reason why Pettit considers freedom as non-domination superior to freedom as
non-interference is that he thinks we can derive a theory of legitimate political decision-making
from the former but not from the latter. The connection between freedom and controlled
government interference, he says, ‘is exclusive to the republican way of thinking about
freedom’.8! With republican freedom, we can therefore say that a legitimate government ‘can
coerce citizens without depriving them of their freedom’.3? But we can say no such thing if we
take freedom to mean non-interference. Endorsing republican freedom therefore ‘has serious
payoffs in normative thought’, in Pettit’s view, since it serves as the basis of theories of social
justice, democracy, and political legitimacy.??

This view is actually incorrect with Pettit’s understanding of freedom as non-interference. If
freedom as non-interference specifically, as he says, calls for a libertarian minimal government
protecting private property, then it too appears to give us a theory of legitimate political decision-
making. Libertarians might therefore prefer this definition to freedom as non-domination because
of its ‘serious payoffs in normative thought’.

But since these republican and libertarian definitions of freedom are moralised, it is actually a

mistake to think we can derive theories of justice, democracy, and legitimacy from either of

them. Believing in that possibility is to take things in the wrong order. It is rather the case that we
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define freedom in terms of such theories. Moralised freedom is defined in terms of the theory
and is therefore of no use in justifying the theory. It is logically posterior to the theory it is based
on. It is therefore no surprise that Pettit has repeatedly tried to deny that republican freedom is
moralised, as we saw in the previous section.

Pure negative freedom, on the other hand, is empirical, and not based on a normative theory. It
is therefore compatible with Berlin’s view that ‘[f]reedom is not, at any rate logically, connected
with democracy or self-government’.3* Berlin rejects any ‘necessary connection between
individual liberty and democratic rule’.®3 Precisely for this reason, pure negative freedom can do
some work in the construction of such a theory. By making freedom strictly a matter of human
behaviour, not of intention and moral evaluation, we can argue about which freedoms, and how
much freedom, individuals ought to have. We forego this opportunity if we moralise our
definition of freedom, as it then becomes something we can extract from the theory once it is
built, and not something we can use in building it.5¢

Republicans give up on freedom as a building block when they condemn uncontrolled power
for producing unfreedom and then define unfreedom in terms of presence of uncontrolled power.
Freedom is then doing no justificatory work; the work is done by the moral evaluation of
uncontrolled power.?” As Carter says, ‘[a]ny defence of an ideal which involves defining freedom

in terms of that ideal is not, whatever its other strengths, a defence by appeal to freedom’.%3

8 Berlin, Liberty, 177.
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Freedom does not function as an ideal independent of the moral reasons for why constraints are
permissible or desirable. ‘Freedom falls out of the picture’, as Cohen says.?’

This suggests that if Pettit wants to defeat his libertarian opponents, he ought to ‘de-moralise’
his freedom concept. Otherwise, libertarians will remain unmoved by Pettit’s criticism of their
freedom ideal. De-moralising freedom is exactly Cohen’s strategy in his critique of
libertarianism.*® If we take any kind of constraint to make us unfree, then we can show how
government interference to protect private property makes everyone except the right holder
unfree to use the good. By tying unfreedom to an empirical fact about the world, we give
libertarians no way of denying that enforcing property rights makes people unfree. If we define
freedom in terms of justified constraint, however, they can disagree with our notion of justified
constraint. That strategy is almost certain to result in stalemate. When both republicans and
libertarians define freedom on the basis of their moral theories, neither side’s appeal to freedom
will move the other side. We then understand what Steiner means when he says moralising
freedom makes us ‘linguistically disabled from urging our moral opponents to allow people to
have certain freedoms’.”!

A critique of libertarianism by appeal to freedom, defined empirically, would force

libertarians to show how property rights promote people’s freedom, defined empirically. We can

8 Cohen, History, Labour, and Freedom, 296. This point also applies to other political values. Joseph Raz, for
example, shows how ‘rule of law’ becomes useless in our theorising if we define it as ‘rule of good law’. See Raz,
The Authority of Law, 211.
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then discuss meaningfully how to best promote freedom. Libertarians might try to justify private
property rights by saying that it enhances the level of overall freedom in society, but they cannot
deny that it does so by taking away certain freedoms from the property-less. Perhaps they could
do so by showing how private property rights tend to give everyone a greater number of
freedoms than she or he otherwise would have had.”? Alternatively, they might appeal to other
values to try to make a case for taking away freedoms without causing a gain in overall freedom.
Republicans might argue, with a non-moralised definition of freedom, that taxing people and
putting some behind bars in accordance with laws made and enforced under popular control will
enhance overall freedom. But of course, as is also the case with respect to libertarians and
libertarian freedom, that would mean showing how promoting republican freedom is to promote
pure negative overall freedom. They would consequently confirm the equivalent-judgments
thesis. To avoid this outcome, republicans must show how promoting their moralised freedom
ideal conflicts with the promotion of overall freedom. Exploring how they can achieve this result

is a central issue of this dissertation.

2.6 Conclusion

Republican and pure negative freedom clearly have different scope, since the former specifies on
kind of interference as not a source of unfreedom, whereas the latter take all interference to make
the agent interfered with unfree. We make sense of this difference by understanding how

republican freedom is a moralised, whereas pure negative is strictly empirical. For republicans,

%2 This is essentially John Locke’s common good argument for private property. See John Locke, Two Treatises of

Government, ed. Peter Laslett. Cambridge: Cambridge University Press, 1988), 294-297.
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morally acceptable constraints do not make citizens unfree, whereas all constraints make citizens
unfree on the pure negative account.

The issue of whether republican freedom is moralised is more than a ‘strictly irrelevant
quarrel’ with Carter, as Pettit himself perceives it.”> Observing that the restriction in the scope of
republican freedom is based on moral evaluation is an important step towards determining
whether the equivalent-judgments thesis holds or not. It might be the case that the republican
scope reduction reflects the preventions necessary for promoting pure negative overall freedom.
In other words, the preventions not making you unfree on the republican account might be the
specific unfreedoms pure negative freedom theorists will justify for the sake of promoting
overall freedom.

If that is the case, then the equivalent-judgments thesis holds. And we shall see in later
chapters that this is the right understanding of Pettit’s account of republican freedom. For now,
however, the point is just that the difference in scope between the two freedom concepts does not
falsify the equivalent-judgments thesis because the republican scope reduction is due to a

moralisation of freedom.

%3 Pettit, “Republican Freedom,” 127, n. 19.
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Chapter 3: Robustness

3.1 Introduction

Pure negative freedom clearly has a larger scope than republican freedom. In this chapter, I
consider the two concepts’ differences in robustness—that is, in the extent to which they require
robust protection against interference. Republicans insist that their freedom concept is more
robust, since domination can occur without interference.! Enjoying non-domination is not just to
experience no uncontrolled interference, but to be protected against uncontrolled interference in
a sufficiently wide range of possible worlds. B is not free to do x unless he can do x without A’s
interference in a certain range of possible worlds. B’ pure negative freedom to do x, on the other
hand, simply depends on the absence of interference in the actual world; no protection is
required.

It does not follow, however, that the equivalent-judgments thesis is false. While republicans,
unlike pure negative freedom theorists, require protective institutions to be in place in order for
an agent to be free in any action, such institutions could be shown to enhance pure negative
overall freedom. Rawls, for example, seems to have this idea in mind when he says that ‘liberty
can be restricted only for the sake of liberty’.? In this chapter, I show how a republican
conception of freedom can be made to require more robust protection than is compatible with
pure negative overall freedom, but I deny that Pettit’s conception of republican freedom is

sufficiently robust to thus liberate republicanism.

! Pettit, Republicanism, 63—64.
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3.2 Robustness

We saw in the previous chapter that scope refers to the kinds of interference a definition of
freedom picks out as sources of unfreedom. It refers, in other words, to an agent’s range of
possible actions that are not obstructed by another agent. Robustness, on the other hand, refers to
the extent to which actions are available in a range of socially possible worlds. A socially
possible world is defined by the n-tuple preference orderings across the m individuals in the
society. It is, in Christian List’s words, ‘a particular combination of preference orderings across
agents in the society’.> Robustness is a measure of the extent to which an agent is protected
against interference across different socially possible worlds. Maximal robustness requires that
interference occurs in no socially possible worlds. In other words, it does not occur regardless of
other individuals’ preferences. Minimal robustness requires only that no interference occurs in
the actual world.

We might say the scope of freedom refers only to the preference ordering of the individual
herself, since it indicates the extent to which the agent is free to act regardless of her preferences.
Robustness, on the other hand, is sensitive to the social context—that is, the preference orderings
of other individuals—since it indicates the extent to which an agent can perform an action
independently of other individuals’ preferences.

To give an example, if B has the options x, y, and z, a definition of freedom with maximal
scope will understand A to interfere with B, and thereby make B unfree, regardless of which
option A prevents B from choosing. The robustness of freedom, on the other hand, is a measure
of the number of socially possible worlds in which a choice is available to B. If freedom requires

that A lets B choose an option in the actual world but in no other possible world, then freedom is

3 List, “Republican Freedom and the Rule of Law,” 212.
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minimally robust. If, on the other hand, freedom requires that B can choose an option in any
socially possible world, it has maximal robustness. The degree of robustness a definition of
freedom requires is therefore a measure of the number of socially possible worlds in which it
requires that the agent not be prevented from performing an action.

It is important to note that scope and robustness are inversely related, so that we can only
enhance robustness by reducing scope and vice versa. We cannot give freedom both maximal
scope and maximal robustness. List calls this ‘the republican paradox’.* Freedom with more than
minimal robustness requires that individuals be protected against each other’s interference, and
this protection itself involves interference. Enhancing robustness therefore means specifying a
class of interference as not a source of unfreedom. In fact, we cannot give freedom maximal
robustness, even with minimal scope, since there is no way of protecting individuals to the extent
that they become incapable of interfering with each other.> Maximal robustness—that is,
requiring that interference occur in no socially possible world—is incompatible with any scope.
So, if we define freedom to require maximal robustness, no one will ever be free to do anything
whatsoever.® Maximal scope, on the other hand, can be combined with minimal robustness,

which we shall see is the trade-off of pure negative freedom.

4 List, “Republican Freedom and the Rule of Law,” 214-217; Christian List, “The Impossibility of a Paretian
Republican?: Some Comments on Pettit and Sen,” Economics and Philosophy 20, no. 1 (2004): 74-75.
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absence of any kind of interference. Freedom will be of little value in political theorising, however, if it is only
achievable for individuals like Robinson Crusoe.
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The republican paradox is an implication of Sen’s ‘liberal paradox’.” In his famous theorem,
Sen shows that letting two or more individuals’ preference orderings be decisive might lead to a
cyclical social preference ordering. In other words, the individuals cannot both, or all, have
decisive preferences. Sen supposes that two individuals, A and B, have the right to determine the
social preference over at least one pair of alternatives each (minimal liberalism). That means if A
prefers x to y, then society will prefer x to y, and if A prefers y to x, then society will prefer y to x,
and likewise with B. Sen supposes further that there is no restriction on what preferences can be
decisive (universal domain).

Now suppose A and B have three alternatives, x, y, and z. In Sen’s example, x=‘A reads Lady
Chatterley’s Lover’, y="B reads Lady Chatterley’s Lover’, and z=‘no one reads Lady
Chatterley’s Lover’.® A wants to read the novel, and therefore prefers x to y. But she most of all
wants B to read it. A’s preference ordering is therefore y > x > z. B, on the other hand, does not
want to read the book, and therefore prefers z to y. But his least preferred alternative is that A
reads the book, and therefore prefers y to x. B’s preference ordering is therefore z >y > x. For A
and B to both decide over at least one pair of alternatives each, society must prefer x to y, z to x,
and y to z. But that means every alternative is worse than some other alternative. Social
preferences are therefore cyclical and society has no best alternative. To make an acyclical social
preference ordering and thus identify a unique best alternative, A and B cannot both have

decisive preferences. And that means violating the Pareto principle. Sen consequently takes this
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result to show that minimal liberalism and Pareto efficiency are incompatible without a restricted
domain—that is, a restriction on what preferences can be decisive.

List shows that another implication of Sen’s liberal paradox is that a definition of freedom
cannot require that preferences be decisive regardless of their content and the social context.’
Since there are as many socially possible worlds as there are possible social preference
orderings, it follows that an individual’s preferences will not be decisive in all socially possible
worlds. To satisfy the Pareto principle, then, no one can enjoy freedom as content- and context-
independently decisive preferences.!? Sen also recognises this implication of his impossibility
theorem when he says it ‘can, in fact, be seen as an extension of [John Stuart] Mill’s basic
insight’ that personal liberty might conflict with aggregate utility maximisation.'!

This also means that no definition of freedom can require full content- and context-
independence, as long as we want freedom to be possible for two or more individuals. What
preferences A can satisfy depends on what preferences B can satisfy. This observation makes the
impossibility of combining content- and context-independence trivially true: For A to satisfy her
preference for doing x, B cannot satisfy his preference for preventing A from doing x.

Unlike Sen and List, I focus on freedom in action rather than in preference decisiveness, as
this is in line with the literature on republican and pure negative freedom. The difference

between action and preference is significant, since whether or not your preference is decisive

% List’s ‘republican paradox’ is formulated in response to Pettit’s view that freedom requires that preferences be both
content- and context-independently decisive to a certain extent. See Philip Pettit, “Capability and Freedom: A
Defence of Sen.” Economics and Philosophy 17, no. 1 (2001): 1-20.

10 List, “The Impossibility of a Paretian Republican?,” 75.

' Amartya Sen, Collective Choice and Social Welfare, expanded ed. (London: Penguin, 2017), 421.
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depends not just on whether you are free to perform some action but also on the consequences of
that action, as well as those of other people’s actions.'? The republican paradox can nonetheless
easily be applied to the debate on freedom in action. On any account of freedom of action, your
freedom to perform an action will depend on the behaviour of other agents constituting your
society. B’s doing x will always depend on A not preventing B from doing x. B’s freedom to do x
is therefore dependent on his social context. For B to do x, A cannot prevent B from doing x.
And since I do not focus on preferences, I have adopted List’s alternative terminology of
‘scope’ and ‘robustness’ instead of content- and context-independently decisive preferences,
respectively.!? List actually takes scope to refer to the size of an agent’s capability set in a
particular possible world. My definition is slightly differently, as I take scope to refer to the
extent to which an agent is not interfered with by another agent in a particular possible world.
This difference is due to my focus on freedom as a social relation—that is, as a triadic relation
between two actors and a possible action or set of actions. Only another agent can therefore
make an agent unfree. Maximal scope means freedom is compatible with no constraints imposed
by others on what actions an agent can perform. The wider the range of such constraints we
understand as compatible with freedom, the lesser the scope of our definition of freedom.

The impossibility of combining maximal scope with maximal robustness, means we must
weaken one or the other when we define freedom. We shall see that republican freedom takes a
moderate position along either dimension, while pure negative freedom has minimal robustness
and maximal scope. A key issue in this chapter is whether the two concepts’ different positions

along the robustness dimension can falsify the equivalent-judgments thesis.

12 Sen, Collective Choice and Social Welfare, 446.

13 List, “Republican Freedom and the Rule of Law,” 201-220.
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3.3 Pure negative freedom

Pure negative freedom has maximal scope, as it treats any prevention as a source of unfreedom.
You are free, on this account, to perform any action no one prevents you from performing. It
consequently has minimal robustness—that is, you are free to do x as long as no one stops you
from doing x in the actual world. However, pure negative freedom theorists have two reasons for
caring about protection against interference.

First, while you have a specific freedom to perform an action when no one prevents you from
performing that action, that does not mean your freedom to do x depends strictly on whether
someone actually stops you from doing x. Steiner defines prevention as ‘a relation between the
respective actions of two persons such that the occurrence of one of them rules out, or implies
the impossibility of, the occurrence of the other’.'* If both actions can occur, they are
‘compossible’ and neither action is prevented by the other. Conversely, if one action makes the
other impossible, one action prevents the other from occurring, and the actions are
‘incompossible’. On this definition, prevention need not refer to actual prevention. It can also
refer to subjunctive prevention.!’ In the example 1 refer to above, you are in a room with an open
door, but if you try to leave, I will lock the door. I thus make it impossible for you to leave the
room whether I actually prevent you from doing so or not.'® We see, then, what Kramer means

when he says that ‘the existence of unfreedom does not necessarily involve any actual endeavour

14 Steiner, An Essay of Rights, 33.
15 Steiner, An Essay on Rights, 38-41.

16 Steiner, An Essay on Rights, 38.
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and thus does not necessarily involve any actual obstruction; the endeavour and the obstruction
can remain hypothetical’.!”

That means your freedom to leave the room depends on whether I am disposed to lock the
door or not if you were to try to leave. So, if you are protected against my prevention—that is, if
I am prevented from preventing you from leaving the room—then you might gain a freedom you
did not already possess, in addition to all freedoms depending on that freedom. While not giving
pure negative freedom robustness, since you can freely leave the room in the one world where |
do not prevent you from doing so, we see that robust protection can give you specific freedoms
you otherwise would not have possessed.

A further reason why pure negative freedom theorists care about protection against
interference is that it can enhance overall freedom. We saw in the previous chapter that
republican freedom has a reduced, moralised scope. Reducing the opportunity sets of individuals
on the basis of legitimate political decision-making does not make them unfree, on the
republican account. Republican freedom can therefore be defined so as to specify a desirable
level of robust protection for one to be free to perform those actions at all. We shall see in the
next section how republicans specify that level of protection. What matters now is that achieving
that level of protection might mirror the loss of pure negative specific freedoms necessary for
promoting pure negative overall freedom.

Overall freedom, recall, is measured in terms of the number of combinations of actions you
can exercise conjunctively.'® The greater your number of combinations of conjunctively

exercisable actions, the greater is your overall freedom. Overall freedom enables pure negative

17 Kramer, The Quality of Freedom, 131.

18 Carter, A Measure of Freedom, 180~181; Kramer, The Quality of Freedom, 137.
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freedom theorists to think of threats as a source of unfreedom. If A threatens B by telling B that
if he does x rather than y, then A will prevent B from doing z. A prevents B from doing neither x,
y, or z, but she does prevent him from doing x and z conjunctively. The extent to which A’s
threat makes B unfree depends on the credibility of the threat—that is, the probability of A
actually enforcing the threat if B were to do x. The higher the probability of A’s prevention, the
greater is the loss of B’s overall freedom.

We therefore see that protecting B against A’s interference will likely reduce the probability
of A preventing B from doing x and z, and it will consequently enhance B’s overall freedom. The
government can reduce the probability of A preventing B from doing x and z by making it costly
for A to do so—perhaps by making her pay a fine or spending time in prison. This government
interference is, of course, itself a threat, which reduces A’s overall freedom. Law enforcement
usually takes away freedoms after the crime is committed, but it can also do so by anticipatory
preventive measures that close off any opportunity to break the law.'”

A concern for pure negative freedom will therefore likely imply a concern for robust
protection against interference. List is therefore wrong when he says that ‘[pJerhaps [pure
negative freedom theorists] are also concerned with robustness, but if they are, that concern
stems not from their commitment to liberal [pure negative] freedom itself, but from their
commitment to other desiderata beyond freedom’.2° We shall see later in the chapter that
neglecting this aspect of pure negative freedom by focusing only on actual, and not on
subjunctive, prevention has caused confusion in the debate between republicans and pure

negative freedom theorists.

19 Kramer, “Why Freedoms Do Not Exist by Degrees,” 233.

20 List, “Republican Freedom and the Rule of Law,” 218.
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3.4 Republican freedom

We saw in the previous chapter that republican freedom, unlike pure negative freedom, has a
restricted scope, as it specifies a kind of interference—controlled interference—that does not
make the agent interfered with unfree. When I now turn to the robustness of republican freedom,
I therefore exclude all actions that are prevented by controlled interference. The question is how
robustly available republican freedom requires that all other actions must be. We shall see that
the scope restriction enables republican freedom to require a higher level of robustness than does

pure negative freedom.

3.4.1 Accessibility, not probability

Republican freedom, Pettit explains, requires that interference not instructed by the agent
interfered with be made ‘inaccessible’.?! Inaccessible here does not mean sufficiently
improbable; it means not within another agent’s power.?> We thus notice a difference from pure
negative freedom, which we have seen focuses on the probability of constraint in its measure of
overall freedom. Pettit considers low probability insufficient for the control republican freedom
requires. A reduction in probability of interference, he says, can, after all, be achieved by
ingratiation, which would be an ‘absurd’ way of making oneself free.?> While admitting that
lower probability of uncontrolled interference implies a lower intensity of the uncontrolled

power, Pettit sees the mere existence of such power as a source of unfreedom.?*

21 Pettit, On the People’s Terms, 50; Pettit, Republicanism, 88.
22 Pettit, On the People’s Terms, 60.
23 Pettit, “The Instability of Freedom as Noninterference,” 704.

24 Pettit, Republicanism, 57-58, 75-77, 103-106.
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Institutions must therefore be in place to protect B against A’s uncontrolled interference.
Such institutions must exist regardless of how improbable it might be that uncontrolled
interference would happen in their absence. Suppose A is unlikely to interfere with B just
because she happens to like B. A’s goodwill towards B will not affect B’s republican freedom.
B’s republican freedom with respect to A depends on institutions being in place to punish A for
interfering with B. Only then will B be free from A’s domination.?’> Goodwill is fragile and
therefore irrelevant for the measure of freedom. A can change her attitude towards B as it pleases
her. Social institutions, on the other hand, are more robust, and can protect B against A’s
interference whether A remains favourably inclined towards him or not. Institutions can force A
not to interfere with B. Such institutions, Pettit explains, constitute republican freedom, as non-
domination ‘comes into existence simultaneously with the appearance of the appropriate
institutions’ 26

This means that in a case where B’s ability to do x is not institutionally protected against A’s
preventing him from doing x, B is unfree to do x even if he actually does x. In fact, A might
make B unfree without ever actually constraining B in any choice. Here we see a difference in
robustness between republican freedom and pure negative freedom, since on the latter account, B
is free to perform any action he actually does perform, in addition to any other action no other
agent prevents him, actually or subjunctively, from doing.

This difference makes sense when we think of republican freedom as a status. It is the status

you enjoy when no one is in a position to interfere with you as it pleases her.?’ You possess the

25 Pettit, Republicanism, 52.
26 Pettit, Republicanism, 107.

27 Philip Pettit, “Keeping Republicanism Simple,” Political Theory 30, no. 3 (2002): 350.
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‘antipower’ to protect yourself against uncontrolled interference.?® B is free with respect to A
insofar as A lacks the uncontrolled power to interfere with B—that is, the power to interfere with
B as it pleases her.

Pettit explains that there are many ways in which an agent can possess uncontrolled power
over another. They may include ‘physical strength, technical advantage, financial clout, political
authority, social connections, communal standing, informational access, ideological position,
cultural legitimation, and the like’.?° They also include monopolistic power, such as being
‘someone—say, the only doctor or police officer around—whose help and goodwill the other
may need in various possible emergencies’.*® The essence of this kind of power is that it is not
kept in check by some sufficiently powerful institution under popular control.’!

Republicans frequently refer to the slave and his relation to his master as an example of
someone not enjoying the status of a free person.?? The master may interfere with her slave at
any time. The master may or may not actually do so, but the slave will in any case live at the
mercy of his master and must make choices so as to maintain his master’s goodwill towards him.
The slave therefore behaves in a slavish manner, which is characteristic of what republicans
consider an unfree person. The master may be benevolent and let her slave do whatever he

wants, but being the master means that she possesses the power to at any time change how she

28 Pettit, “Freedom as Antipower,” 576—604.
29 Pettit, “Freedom as Antipower,” 583.

30 Pettit, “Freedom as Antipower,” 583.

31 Pettit, “Republican Freedom,” 108.

32 For example, Pettit, Republicanism, 22; Pettit, Just Freedom, XXvi—XxVii.
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treats her slave. This ever-present threat of uncontrolled interference makes the slave dominated,

and therefore unfree, regardless of whether the master will actually interfere or not.

3.4.2 The impossibility objection

An important question is how effective the institutional protection against interference must be
for it to constitute non-domination. Pettit says institutions must make sure that people enjoy non-
interference in ‘a range of nearby possible worlds’.3* Worlds in which they are interfered with,
he says, cannot be ‘readily accessible’.**

This might appear to mean that no one can interfere with another without first having to go
through a series of improbable actions. But if this is the level of robustness republican freedom
requires, then republican freedom is impossibly demanding. Anyone living in a society can at
any time interfere with another in a way the party interfered with has not instructed. Virtually
anyone therefore possesses uncontrolled power with respect to anyone else, and no one can
therefore ever be free to do anything whatsoever in the republican sense. ‘Only in a utopian
fantasy’, Kramer writes, ‘can the emergence of domination and its effects be strictly ruled out’.%
The eventuality of A interfering with B can never be made impossible. Even if A does not
currently possess the means he needs to interfere with B, and we do what we can to prevent him

from acquiring it, it will remain possible that A will eventually acquire these means. Several

critics have made arguments along these lines to show how republican freedom is impossibly

33 Pettit, Republicanism, 24.
34 Pettit, Republicanism, 24.

35 Kramer, “Liberty and Domination,” 45.
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demanding.3® In terms of the two-dimensional picture, this criticism says that republican freedom
requires a level of robustness that entails reducing the scope of freedom to zero.

But this is not actually how Pettit thinks about republican freedom’s robustness requirement.
He agrees that requiring protection to this impossible extent would be ‘utterly irrational’.?” And
he accepts that ‘few obstacles are absolute’. Most of them, he says, ‘just raise the costs, and
therefore the penalty, attaching to an attempt to act in the manner prohibited’.*® And this is what
the institutions constituting non-domination do. Like Skinner, Pettit says republican freedom
does not require that all uncontrolled interference be made inaccessible; it requires that
uncontrolled interference with impunity be made inaccessible.?® Uncontrolled interference should
‘incur such difficulty or such danger for the interferer that it is relatively unacceptable or
ineligible’.** What makes an agent unfree, Pettit says, is another agent’s ‘power of relatively

costless interference’.*!

36 Carter, “How Are Power and Unfreedom Related?,” 71; Carter and Shnayderman, “The Impossibility of
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A dominates B to the extent that A can interfere with B in an uncontrolled manner without
having to pay a high price for it. B’s freedom from A’s domination requires that A’s option of
interference be replaced ‘by an option that involves choice-inhibiting costs and penalties’.** The
idea is to eliminate the possibility of ‘interference-at-an-acceptable-cost’.** A then cannot
interfere with B simply as it pleases her.** As Pettit says, ‘if [individuals] are caught attempting
interference, they will be opposed and pursued, and, if they are apprehended and convicted, they
will be forced to try to rectify their offense, forced to make redress’.*> We thus see a connection
between republican freedom and the rule of law: everyone is equally constrained by the law.*®
But Pettit notes that an alternative way of protecting B against uncontrolled interference is to
provide him with the resources he needs to protect himself.4’

The idea therefore seems to be that A cannot access a possible world in which she interferes
with B without being appropriately punished. This impunity condition reduces the scope of
republican freedom by making it compatible with more interference than the set of all
uncontrolled interference. If A prevents B from doing x and is then appropriately punished for
her interference, then A does not make B unfree in the republican sense. The range of
interference compatible with freedom is thus enhanced, which is the same as saying that the

scope of freedom is reduced.
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While this move makes republican robustness appear more achievable, it is still extremely
demanding. As Dowding points out, criminals often do get away with their crimes.*® Even with
extensive surveillance, a highly active police force, and citizens motivated to report every crime
they observe, a monitoring problem seems likely to persist. So perfect law enforcement may at
least come very close to being impossible. Sean Ingham and Frank Lovett call this perfect-law-
enforcement understanding of republican robustness ‘strong republicanism’, which they consider
to be ‘too strong’.* List takes this strong view when he understands republican robustness to

require that uninstructed interference with impunity occurs in no socially possible world.>°

3.4.3 The eyeball test
But Pettit denies also this interpretation of the republican robustness condition. He instead
prefers an understanding in line with what Ingham and Lovett call ‘moderate republicanism’.>!
On this account, all that is required is that it be common knowledge in society—that is, everyone
knows that everyone else knows that everyone knows that everyone else knows and so on—that
uncontrolled interference is generally penalised. Most people will therefore refrain from such
interference and feel sufficiently protected against it not to worry about it.

On this account, then, even if the interferer gets away with it, that need not mean her
interference made the person she interfered with unfree. What matters, Pettit says, is that

punishment is sufficiently likely, so that we can consider the unpenalised interference ‘a

48 Dowding, “Republican Freedom, Rights, and the Coalition Problem,” 311.
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contingent occurrence, not an event that reveals a systematic vulnerability’.>? So the state’s
failure to prevent the occasional act of uncontrolled interference with impunity does not make
citizens unfree. What matters is that there is no room for systematic domination.

How probable must successful law enforcement be for it to be sufficiently probable? Pettit
sees no way of giving a specific answer to this question in the abstract. The range of possible
worlds without interference with impunity, he says, ‘is discernible only on an intuitive, context-
sensitive basis’.> He admits that this reliance on contextual assumptions is ‘regrettable, but from
the point of view of formalizing the theory of freedom it seems inevitable’.>* Institutions must be
in place, but Pettit does not specify the probability of their being effective.> To do so, we must
depend on intuition with respect to specific cases. This vagueness is akin, he says, to that we find
in epistemology when we determine how many possible worlds in which a true belief must be
present for something to deserve being called knowledge.>

Pettit employs the heuristic device of ‘the eyeball test’ to produce the required intuition.>’

This test will be met when ‘you have no good reason to be anxious’, Pettit explains.’® It requires
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‘a degree of protection against others that makes the interference option ineligible, if not actually
impossible, and that does this more and more effectively with progressively more serious forms
of interference’.>® People who are ‘able to walk tall, live without shame or indignity, and look
one another in the eye without any reason for fear or deference’ pass this test and are sufficiently
protected against interference.®® A dominated person, such as a slave, on the other hand, cannot
look his superior in the eye and talk straight to her as his equal. He must always watch his words
and actions so as to stay on more powerful person’s good side.®! The level of protection people
actually need to pass the eyeball test will vary from one society to another, Pettit explains, ‘since
there is likely to be cultural variation in what counts as mere timidity rather than rational fear or
deference’.®

When the sufficient level of protection, by local standards, is achieved, any person can
operate ‘under his own jurisdiction’ and not under ‘the power of a master’ to whom he must seek
permission for his actions.®* Pettit believes people are then unlikely to experience much
uncertainty in their lives.®* They can make decisions they are responsible for, and they can plan

ahead without anxiety for the prospect of uncontrolled interference.®® They can make decisions
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and express their opinions without having to satisfy some superior agent.®® People living under
domination, on the other hand, must keep their superiors sweet by ingratiation and self-
censorship.5’

We see, then, that republican freedom takes place somewhere around the middle of the
robustness dimension. It does not require the absence of uncontrolled interference with impunity
in all socially possible worlds, but only in a sufficient number of nearby socially possible worlds
to give citizens the confidence to relate to one another as equals. In light of the discussion of this
and the previous chapter, then, we see that republican freedom takes a moderate position along

both the scope and robustness dimensions.

3.5 Domination as interference
The preceding analysis of the robustness conditions of pure negative and republican freedom
brings out that the former is an action concept, whereas the latter is a status concept. Maximising
people’s pure negative overall freedom requires institutions that give them the highest possible
number of combinations of conjunctively exercisable actions. Republican freedom, on the other
hand, depends on institutions that give people a certain status—the status of being protect against
uncontrolled interference.

For republicans, more precisely, status precedes action in the sense that an action is free only
insofar as it is performed by a free person.®® A person not enjoying the protection republican

freedom requires cannot act freely. On the pure negative account, on the other hand, you are
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always free to perform any action you actually can perform. Republicans object by denying that
an action can be free if it is performed by someone who must choose her actions in accordance
with what some more powerful agent will approve of, since doing otherwise will likely have bad
consequences. Freedom therefore necessarily depends on a level of protection that is not implied
in the pure negative measurement of freedom.

In this section, I consider two kinds of cases in which B is vulnerable to A’s uncontrolled
interference, and is therefore dominated by A. In spite of conceptual differences, I show how
republicans and pure negative freedom theorists will make the same judgments about B’s

freedom in these cases.

3.5.1 Subjunctive prevention

In their assessment of pure negative freedom, republicans typically focus only on actual
prevention and not on subjunctive prevention and the measurement of overall freedom. A’s
uncontrolled power over B does not mean that B is actually prevented from choosing any option
in his opportunity set. Pettit understands interference as an act of ‘active control’—that is, A
interferes with B when she actually prevents B from performing an action.®® An account of
freedom as interference therefore necessarily fails to capture B’s loss of freedom due to A’s
‘virtual control’.”® A virtually controls B’s behaviour by possessing the power to interfere at any
time. This readiness to interfere will affect B’s choice situation whether A actually interferes or
not. A’s virtual control therefore causes a loss in B’s republican freedom but not in his pure

negative freedom, Pettit argues.”! B cannot make a free choice—that is, free from A’s control—
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even though A does not actually prevent B from choosing any particular option. We thus see
how the problem Pettit finds with pure negative freedom is that it only focuses on actions, and
not on the person choosing between available actions.

But this view is based on an understanding of pure negative freedom as the absence of actual
prevention. But we have seen that this is a mistake, since an agent’s pure negative freedom is
conditional both on other agents’ actual and subjunctive prevention. A can therefore make B
unfree to do x without actually preventing him from doing x—that is, actively controlling his
behaviour. A’s preventing B from doing x only conditionally on B trying to do x, means A’s
virtual control over B can cause a loss in B’s pure negative freedom. Pettit would say that A’s
interference might never materialise in this case, while pure negative freedom theorists would
say that A does interfere with B. These differences in terminology are irrelevant with respect to
judging whether B is free, which is what we are interested in.

To illustrate this point, let us again consider the example where you are in a room with an
open exit door that I will lock if you try to leave. You are not actually prevented from leaving as
long as you do not try, but were you to try, you will fail because I will lock the door before you
can reach it. I can therefore prevent you from leaving the room without actually preventing you
from doing so. As Kramer points out, this example captures one aspect of how the dominated
person is made unfree in the pure negative sense.”? I need not actually prevent you from leaving
the room, but were you to try to leave, I will stop you. My virtual control over your behaviour
thus makes you unfree also on the pure negative account. Likewise, the master might not actually

prevent her slave from doing x, but the master nonetheless makes the slave unfree, in the pure
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negative sense, to do x if she will prevent him from doing so were he to try. The master’s virtual

control can thus make the slave unfree also on the pure negative account.

3.5.2 Threats

It is, of course, possible that the master does not prevent the slave from doing x in either the
actual or the subjunctive sense. Pettit says, for example, that A’s virtual control can make it
probable that B chooses a particular option, x, rather than another option, y.”* Virtual control
therefore need not imply subjunctive prevention—that is, B need not lose the specific freedom to
do x.

The relevant case here is where A holds uncontrolled power over B but does not prevent B
from choosing any option in his opportunity set at time ¢. B will succeed in doing any option if
he tries. However, if B chooses an option, x, that A does not approve of, then A will penalise B
by making B unable to do y at #+1. This case has the structure of a threat. A’s threat does not
restrict B’s choice situation; only A’s enforcing the threat can do so, and that occurs at #+1, not at
t.”* Pure negative freedom theorists must therefore conclude that A does not make B unfree to
perform any particular action at ¢.

This case illuminates Pettit’s ‘main problem’ with pure negative freedom.” It is ‘downright
bizarre’, Pettit says, to think A has not changed B’s choice situation at .76 If B’s doing x at ¢ will

make A subsequently punish B, then A’s threat has clearly changed the nature of x in B’s
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opportunity set.”” It will change how B evaluates x, and has therefore changed x itself.”® B can no
longer think of x as an option he can just do.”

Saying that B is free to do x in this case might seem counter-intuitive, but it also seems
counter-intuitive to say that B is unfree to do an action he will succeed in doing if he tries.®°
Fortunately, however, we need not be concerned with clash of intuitions here. The issue [ am
interested in is whether republicans and pure negative freedom theorists will make different
judgments regarding how free B is in this case. Pettit thinks A’s threat—or, perhaps more
precisely, A’s power to enforce the threat—has negatively affected B’s freedom. Would a pure
negative freedom theorist think differently?

We have seen that A takes away none of B’s specific freedoms at ¢. But this tells us little
about how free, or unfree, B is. Making that assessment is to consider B’s overall freedom, and
by doing that, we see that A’s threat has a negative impact also on B’s pure negative freedom. A
makes B unfree to do x only by preventing him from doing x, but the threat of sanction for doing
x restricts the number of B’s combinations of conjunctively exercisable actions, and therefore his
overall freedom. The likely consequence of doing x is a punishment eliminating some of the

opportunities B otherwise could have pursued conjunctively with doing x. So, while A does not

77 Pettit, “Freedom and Probability,” 220-222.

78 Pettit, “Republican Freedom,” 121.

7 Pettit, “Republican Freedom,” 120-121.

80 Hillel Steiner, at least, has the intuition that ‘persons are free to do what they actually do’. See Steiner, An Essay

on Rights, 8.
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make B unfree to do x, she is making B unfree to perform certain actions in combination with
doing x.8!

Carter can therefore conclude that to the extent that B’s x-ing makes A more likely to prevent
some of his otherwise available actions in the future, B ‘clearly enjoys less freedom in the liberal
[pure negative] sense’.’? When A has the power to impose a sanction on B and B anticipates that
A will exercise this power, whether she actually does so or not, A will limit B’s freedom to act.
‘Being subjected to these forms of power’, Carter writes, ‘generally implies strong limits not just
on the freedom with which one acts, but also on one’s freedom-to-act’.®3 The more severe and
more probable is A’s interference, the more conjunctively exercisable freedoms A will take away
from B.%

Kramer notes, similarly, that A’s ‘very readiness’ to interfere with B ‘eliminates many
combinations of conjunctively exercisable freedoms for [B]’.#3 Republicans and pure negative
freedom theorists will therefore make equivalent judgments regarding B’s (overall) freedom in
this case. The overall freedom of a person who is dominated and dependent on another’s
goodwill is ‘seriously constricted’, in Kramer’s view. ‘We can discern as much on the basis of
my negative theory of liberty alone’, he says, ‘without any need for the putatively supplementary

theses of civic republicanism’.3

81 Carter, “How Are Power and Unfreedom Related?,” 67.

82 Carter, A Measure of Freedom, 240.

83 Carter, “How Are Power and Unfreedom Related?,” 63—64.

84 Carter, A Measure of Freedom, 233-245; Kramer, The Quality of Freedom, 174-178.
85 Kramer, The Quality of Freedom, 137.

86 Kramer, The Quality of Freedom, 129.
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3.6 ‘Liberation by ingratiation’

But there is another case that Pettit has placed much emphasis on in his attempt to distinguish
republican freedom from any conception of freedom as non-interference.?’ This is the case where
A’s virtual control means that B cannot simply choose an option, but must curry favour with A
so as to win her goodwill and then allow him to do either of his options, y or z. On the republican
account, B is not unfree to do either y or z because he can do so only in the narrow range of
possible worlds in which A lets him do either y or z. B’s ingratiation reduces the probability of
A’s prevention, but A can easily access a world in which she prevents B from performing either
of the options. A’s being merciful in response to B’s self-abasing behaviour does not change the
fact that B is in control of A. On the republican account, B therefore remains unfree in this
choice.

As Pettit says, A changes the options in B’s opportunity set to ‘y-provided-[B]-keeps-[A]-
sweet and z-provided-[B]-keeps-[A]-sweet’.®® He thinks pure negative freedom theorists fail to
recognise this change in B’s opportunity set, and that they are consequently committed to the
implausible view that B can make himself free to do x or y by ingratiating himself with A.%
After all, such ingratiation might make certain actions available to the person that would

otherwise be unavailable to him. So, while B remains unfree on the republican account, he gains

87 See especially Pettit, “The Instability of Freedom as Noninterference,” 693-716.

88 Pettit, “Republican Freedom,” 113.

8 Pettit, “Freedom and Probability,” 216-217. See also Pettit, “The Instability of Freedom as Noninterference,”
704—705; Pettit, On the People’s Terms, 65. List and Valentini also take this view in “Freedom as Independence,”

1054.
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pure negative freedom. Pettit dismissively calls this strategy ‘liberation by ingratiation’.”® This
strategy cannot make B free in the republican sense, since ‘[y]ou cannot make yourself free ...
by cozying up to the powerful and keeping them sweet’.”! But if we understand freedom as the
absence of interference, Pettit argues, the strategy would be perfectly sensible.

Pettit often illustrates this strategy with the example of the slave who curries favour with his
master so as to win her goodwill and thus reduce the probability of being interfered with.”?> While
the slave can thus free himself from his master’s interference, he cannot look his master in the
eye as his equal; he must always choose his words and actions with care so as to stay on his
master’s good side. Skinner, similarly, thinks the problem of being dominated is that it makes
you inclined to adapt your behaviour in a certain way to minimise the risk of uncontrolled
interference.’ Slaves’ pattern of conduct, Skinner says, ‘is nothing other than a reflection of
what their master is willing to tolerate’.** But the master’s control and the slave’s fear of
interference is not captured in pure negative freedom, Petti and Skinner argue. If slaves manage
to maintain their masters’ goodwill towards them, they will be allowed to choose whatever
options they like and will therefore be free from interference. Pure negative freedom, and any

other conception of freedom as non-interference, is therefore compatible with what Pettit

perceives as a ‘downright outrageous’ liberation strategy.”>

%0 Pettit, “Freedom and Probability,” 216.

o1 Pettit, “The Instability of Freedom as Noninterference,” 705.

%2 For example, Pettit, On the People’s Terms, 59-61; Pettit, Republicanism, 22-23, 31-35.
93 Skinner, “Freedom as the Absence of Arbitrary Power,” 90.

%4 Skinner, “Freedom as the Absence of Arbitrary Power,” 96-97.
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If this argument is sound—if pure negative freedom is compatible with ‘liberation by
ingratiation—then Pettit has falsified the equivalent-judgments thesis. The slave’s pure negative
freedom will then increase when he employs the ingratiation strategy, while his republican
freedom, or unfreedom, remains unaffected. The idea of a slave making himself free is, as Pettit
says, a conceptual impossibility on the republican account. Considering this argument requires a
look back at earlier discussion of both specific and overall freedom. We shall then see that
liberation by ingratiation is a conceptual impossibility also on the pure negative account, as it
neither enhances the slave’s overall freedom, nor gives the slave a specific freedom he did not
already possess.

It is true, of course, that by ingratiating himself with his master, the slave becomes able to
perform actions he otherwise could not perform. But it does not follow that the slave thereby
gains a freedom. For pure negative freedom theorists, if ingratiation makes the slave able to do x
at ¢, then he is always free to do x at ~—he just has to curry favour with his master first. The
ingratiation therefore gives the slave no specific freedom he did not already possess. This point is
illustrated by Kramer’s example where, Barry the large Bully prevents Ernest from eating a
russet apple at /. After a series of self-abasing actions, however, Barry finally lets Ernest eat the
apple at 16.°° At ¢/, Ernest is unfree to eat the apple at ¢/, but he is free at any time to eat it at #6.
He therefore always possesses the freedom to eat the apple at #6.

We can use Carter’s model of an ‘act-tree’ to clarify this matter further.”” We can often
perform an action, x, only after performing other actions—that is, the ‘basic actions’—that form

the trunk of the act-tree out of which our ability to do x grows. It makes no difference what these

% Kramer, “Liberty and Domination,” 50-56; Kramer, The Quality of Freedom, 144-148.

97 Carter, A Measure of Freedom, 196-198. See also Steiner, “How Free,” 77-78.
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basic actions are. I might be free to buy a house, although I have to work and save before I can
do so. It is therefore a conceptual mistake to say that I ‘make myself free’ to buy the house.
Ingratiation is therefore no way for either Ernest or the slave to gain a new freedom.

Nor is it a way for them to increase their overall freedom. If the slave has to curry favour
with his master before he can do x, then his overall freedom is reduced by the master. He has the
freedom to do x, but if the master makes it the case that only a small number of conjunctively
exercisable actions can be combined with doing x, then the master reduces the slave’s overall
freedom. In Kramer’s words, the master reduces ‘the frequency of [x’s] inclusion in the
combinations of conjunctively exercisable liberties that are available to [the slave]’.”® The
master’s impact on the slave’s overall freedom therefore remains the same whether the slave
ingratiates himself with her or not. We thus make sense of Kramer’s view that the interference in
such cases of domination ‘does not come about through the actual application of violence (ex
hypothesi), but it consists in the undoing of the conjunctive exercisability of many
opportunities—opportunities that could have been exercised conjunctively in the absence of the
dominant party’s sway’.”

Pettit believes this ‘observation may soften the difficulty of living with the conclusion of [the
pure negative freedom|] argument—that one can make oneself free in a given choice by adaption
or ingratiation—but it does not remove it’.!%° But since ingratiation can affect neither the specific
nor the overall aspect of pure negative freedom, we see that this ‘observation’ does not just

soften the alleged problem with pure negative freedom, it eliminates it.

%8 Kramer, “Why Freedoms Do Not Exist by Degrees,” 234.
9 Kramer, “Liberty and Domination,” 44.
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3.7 The benevolent master

However, if republicans see the slave as categorically unfree, their freedom judgments might
come apart from those of pure negative freedom theorists in cases where the master lets the slave
do whatever he wants whether he curries favour or not. The master has easy access to a world in
which she interferes with her slave, she just never does so. Slaves typically have narrower
opportunity sets than non-slaves have, but the slave in this particular set of cases has an
extraordinarily benevolent, or perhaps just indifferent, master who lets her slave do whatever he
wants regardless of the level of humility he shows towards her and how hard he works.

Now, there will always be certain types of action associated with citizenship that the citizens
but not the slave can perform. ‘Slave’ is a legal status that comes with legal constraints on the
person who is a slave. The slave cannot vote in political elections or run for public office, for
example. We might suppose that the master does nothing to stop him from voting or running for
public office, perhaps because she is opposed to slavery and keeps her slave only because she
believes he would otherwise become someone else’s property and consequently be worse off.
However, those enforcing the law that permits slavery will prevent the slave from performing
these particular actions. They will also make sure the slave cannot enter into a contract without
his master’s approval. Given the benevolence of the master in this example, however, this
constraint might not reduce the slave’s overall freedom by much.

While the slave in this example necessarily lacks certain freedoms, he might nonetheless
enjoy more overall freedom than certain non-slaves, such as poverty-stricken citizens.'°! For this

reason, Fabian Wendt argues that we cannot find the intrinsic problem of slavery by looking at

101 List and Valentini, “Freedom as Independence,” 1055.
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the slave’s pure negative freedom.'??

What is problematic about the slave’s inferior status,
according to Wendet, is not that he is constrained, but that he is owned by another person. He is
denied self-ownership, but if we define freedom in a non-moralised way, we cannot say that he is
necessarily denied freedom. What is problematic about lack of self-ownership, in Wendt’s view,
cannot be explained empirically by pointing to what the slave can or cannot do; it must be
explained normatively by saying what is right about self-ownership and wrong about lacking it.
Unless we moralise freedom, then, we cannot say that slavery itself necessarily makes the slave
unfree. By sticking to a non-moralised definition of freedom, we can only say that slavery is
unjust because it violates self-ownership.

This is only partly correct, however, since we have just seen that there are certain (non-
moralised) freedoms the slave necessarily lacks. However, Wendt is right insofar as he means we
must moralise freedom to say the slave is unfree to perform even the actions no one either does
or will prevent him from doing. The master has the power to interfere with her slave as it pleases
her, without regard for any interests the slave might avow. Republicans believe this power
asymmetry makes the slave unfree to do anything, and we saw in Section 2.4 why that implies a
moralised definition of freedom. We also saw in the previous chapter that we can make the same
judgments regarding a person’s freedom with moralised freedom definition as with a non-
moralised one.

The slave example of this section nonetheless points towards a way in which republicans can
define freedom so as to make judgments about a person’s freedom that deviate from those of
pure negative freedom theorists. If republicans consider a person to be unfree in any action as

long as someone has the power to interfere with him, regardless of how likely she is to actually

192 Fabian Wendt, “Slaves, Prisoners, and Republican Freedom,” Res Publica 17, no. 2 (2011): 179-182.
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do so, then their judgments about this person’s freedom will differ from those of pure negative
freedom theorists.

This observation identifies a path towards falsifying the equivalent-judgments thesis and,
consequently, liberating republican freedom from pure negative freedom. This is the path I shall
follow in what remains of the dissertation. Republicans need to make sure the robustness of their
freedom definition is sufficiently strong by requiring that institutions be in place to make it the
case that no one can access a nearby possible world in which they interfere with another with
impunity, even when such interference is highly unlikely. To liberate their freedom concept from
pure negative freedom, republicans must take freedom to require a level of protection that
implies a loss in the number of actions citizens can do either separately or conjunctively, but a
gain in their robust ability to perform the remaining actions. That is, individuals will have
smaller opportunity sets, but they will possess their smaller opportunity sets even under unlikely
circumstances. Pure negative freedom theorists cannot justify the interference involved in such

extensive protection as necessary for enhancing overall freedom.

3.8 Reducing scope
We saw in Section 3.2 that scope and robustness are inversely related. An increase in robustness
therefore entails a reduction in scope. In more practical terms, making freedom require more
robust protection means increasing the number of kinds of interference that do not make people
unfree. We have seen how protection can enhance pure negative freedom by giving individuals
freedoms they otherwise would not have had.

A republican definition of freedom that requires protection that causes no gain, or even a loss,

of pure negative overall freedom will be more demanding, or ‘stronger’, to use Ingham and
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Lovett’s terminology.'? This strong priority to robustness at the expense of scope seems to be
List’s understanding of republican freedom. In his view, ‘republicans may have to reduce the
scope of freedom to such an extent that very little individual freedom can be preserved if
maximal robustness is to be achieved’.!%

This way of balancing scope and robustness blocks an optimal trade-off between the two
dimensions with respect to Pareto efficiency. To illustrate, List imagines two societies, one in
which there is redistributive taxation and an extensive welfare state, and one with a minimal state
and redistribution only by informal charity between citizens.'® People enjoy greater opportunity
sets in the latter society, and most of them therefore prefer to live in it rather than in the former,
where their opportunity sets are smaller but more robustly protected. But pursuing republican
freedom, as List understands it with a firm priority to robustness over scope, means opting for
the society most people do not prefer to live in.

Another way of understanding the firm priority to robustness on this ‘strong’ interpretation of
republican freedom is to say that it expresses greater risk-aversion than does pure negative
freedom.!%® Risk aversion involves willingness to forego something valuable to insure yourself
against losing something valuable. A risk-averse person is willing to pay, or forgo a benefit, to

avoid a gamble between a good and a bad outcome even when she is more likely to gain than to

103 Sean Ingham and Frank Lovett, “Republican Freedom, Popular Control, and Collective Action,” American
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lose from the gamble. People who are risk-averse about wealth, for example, are willing to trade
some of their wealth, or some of their opportunities for more wealth, to gain greater protection of
the wealth they have.

While promoting republican freedom, on this strong account, means ensuring a particularly
strong protection of certain freedoms, promoting pure negative freedom is to aim for an optimal
trade-off between what individuals can do here and now and what they will be able to do across a
range of scenarios. We do so by weighting different scenarios according to their probability of
being realised. When we promote overall freedom, we will therefore often consider greater
security to involve too great a loss of freedom.!'"” We will restrict liberty only for the sake of
greater liberty, and therefore only allow for security up to a certain level. Extensive surveillance
and security checks at public spaces, for example, might enhance our security but not our overall
freedom unless the security threat is sufficiently credible and severe. On the other hand, if we
define republican freedom with a strong priority to robustness, promoting republican freedom
will involve such surveillance and security checks even when the probability of an attack on
people’s available actions is low.

Another implication of this strong priority to robustness is that citizens will have to be firmly
committed to ensuring the robustness of the institutional protection of what remains of the scope
of their freedom. This observation makes sense of the republican slogan ‘the price of liberty is
eternal vigilance’. And this understanding of republican freedom fits well with Kramer’s
observation that republicans have traditionally viewed the process of securing individuals’

overall liberty as inevitably involving a cost to their freedom from interference.!%®
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This strong understanding of republican freedom does not appear to be Pettit’s
understanding. Requiring robust protection only up to the level at which the eyeball test is met
seems to involve no protection that will reduce people’s number of available courses of action.
People pass the eyeball test when they are not subject to subjunctive prevention or credible
threats. We have seen that protection to this extent is required also for maximising pure negative
freedom. The strong interpretation of republican freedom, on the other hand, requires protection
beyond the point at which people can look one another in the eye without feeling constrained.

This point will be made clearer in subsequent chapters.

3.9 Conclusion
Republican freedom and pure negative freedom occupy different positions along both the scope
and the robustness dimension. That does not, however, mean republican and pure negative
freedom theorists must make different judgments about how free someone is, whether someone’s
freedom has increased or been reduced, or how freedom is distributed across the members of a
society. Republican freedom has greater robustness than does pure negative freedom, but we
might find that the institutions that must be in place to realise the protection against interference
republican freedom requires will promote pure negative overall freedom. The equivalent-
judgments thesis therefore holds with respect to at least some conceptions of republican freedom.
I have considered four kinds of cases we might think of as ‘domination without interference’,
and whether republicans and pure negative freedom theorists will make different judgments
about a person, B’s, freedom in these cases. I first found no difference in judgments about B’s
freedom where A will prevent him from performing an action, x, were he to try to do x.
Likewise, I found no difference in freedom judgments in cases where A threatens B by saying

she will punish him for doing x by preventing him from doing y. And if B must ingratiate himself
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with A before he can do x, then B restricts A’s freedom on the pure negative as well as the
republican account. Pettit is therefore wrong to think pure negative freedom theorists cannot
fully account for the dominated person’s loss of freedom in these cases.'” And Kramer is right
when he says we ought to deny people uncontrolled power whether we promote one or the other
of the two freedom ideals.!'?

I have, however, detected a possible difference in republican and pure negative judgments of
freedom in a fourth category of cases in which we might think A dominates B. Here A has the
power to interfere with B as it pleases her, but she is so unlikely to do so that the power
asymmetry has no impact on B’s combinations of conjunctively exercisable actions. No
difference in judgments is likely if republicans cling to Pettit’s eyeball test to determine
freedom’s required level of protection. Passing this test will enhance pure negative freedom,
since it means freeing up all actions conjunctively exercisable with looking anyone in the eye
without reason for fear or deference. However, republicans can move closer towards the
maximum end of the robustness dimension and, correspondingly, closer to the minimum end of
the scope dimension by saying that B’s freedom depends on A’s power being further weakened
when no such additional protection will increase the number of combinations of actions B can
exercise conjunctively. Republican freedom will then require protection beyond what is
compatible with the promotion of pure negative freedom, and republicans’ judgment of B’s
freedom will differ from that of pure negative freedom theorists.

Here lies the key to distinguishing republicanism from a theory promoting pure negative

freedom. The catch is that this level of protection makes republican freedom compatible with

199 Pettit, On the People’s Terms, 69—70.
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more kinds of interference for the sake of protecting the actions the interference with which it is
incompatible. We shall see how that makes the ideal less attractive, at least from a liberal point

of view. This is the republican dilemma: equivalent judgments or loss of attractiveness.
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Chapter 4: Public reason

4.1 Introduction

For republicans, people are free insofar as their government is forced to promote the people’s
common interests.! The government is then under collective control and its interference therefore
does not make citizens unfree, as we saw in Section 2.4.2. The definition of common interests, or
the common good, consequently specifies the scope of republican freedom, since interference
promoting these interests does not make citizens’ unfree. In this chapter, I focus on Pettit’s
republican view of the common good to work out how he defines the scope of freedom. This is
an important step towards understanding the republican position along the scope dimension,
which in turn determines how robust republican freedom can be. In the next chapter, I consider
what it means to ‘force’ the government to promote common interests, as that concerns the
robustness of republican freedom.

This chapter provides a more comprehensive account of the scope of republican freedom than
Chapter 2 by examining the nature and grounds for the constraints on individuals’ opportunity
sets that do not contribute to republican unfreedom. These constraints are compatible with
collectively defined, or common, interests that must be robustly promoted—that is, promoted
across a range of possible worlds—for citizens to be free from domination.

The chapter first considers the procedure of identifying common interests. I show how Pettit
understand citizens’ common interests as the output of Rawlsian public reasoning. The idea of
public reason, Rawls writes, ‘is a view about the kind of reasons on which citizens are to rest

their political cases in making their political justifications to one another when they support laws

! Pettit, Republicanism, 55-57, 65.
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and policies that invoke the coercive powers of government concerning fundamental political
questions’.? Political deliberation among reasonable persons appealing to public reason
constructs principles that protect and promote everyone’s opportunity to develop and pursue a
wide range of conceptions of the good.? Pettit, likewise, says common interests are the interests
people can avow publicly without shame because they are shared by everyone in the society.

Demonstrating Pettit’s connection to Rawlsian political constructivism is important for
understanding the scope of Pettit’s republican freedom. In later chapters, it will become clear
why this way of defining the scope of freedom is incompatible with the level of robustness
required to falsify the equivalent-judgments thesis.

This chapter also shows how Rawls and Pettit’s shared constructivist procedure takes them
both to a special concern for the basic liberties. A crucial question will be whether promoting
citizens’ capacity to exercise these liberties is compatible with the promotion of pure negative

freedom.

4.2 Political constructivism

Rawls formulates the basic principles on which a modern, pluralistic society ought to be
governed in a procedure he calls “political constructivism’.* Constructivism, more broadly,
defines morality as what rational agents would agree to under specified conditions. These agents

are motivated by a conception-dependent desire, which is the desire to act in ways she or he can

2 Rawls, Political Liberalism, 476.
3 A person’s ‘conception of the good’, Rawls explains, consists of the ends and purposes the person considers
worthy of her or his pursuit over a complete life. See Rawls, Political Liberalism, 104.

4 Rawls, Political Liberalism, lecture 3.
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justify to others.’ They therefore propose principles of fair cooperation among equals.®
Conception-dependent desires reflect what T. M. Scanlon calls ‘a conception of morally
legitimate interests’.” These are interests in proposing moral principles no person can reasonably
reject.® An action is right if and only if it is compatible with such principles.” Constructivism
thus offers an account of the standards of practical reason—that is, a way of resolving through
rational deliberation what one ought to do. Individuals exercising such reasoning are reasonable
persons ‘ready to propose principles and standards as fair terms of cooperation and to abide by

them willingly, given the assurance that others will likewise do so’.!°

5 Rawls distinguishes conception-dependent desires from ‘object-dependent’ and ‘principle-dependent’ desires
(Political Liberalism, 82—83). Object-dependent desires are satisfied by a state of affairs that can be described
without moral terms. There are ‘[i]nfinitely many’ kinds in this category, Rawls says, and mentions desires for sleep,
food, power, and wealth as examples. Principle-dependent desires are held only by rational persons, as they are
satisfied by acting according to some principle, such as adopting the most effective means to some end, selecting the
most plausible alternative, and ordering options according to priority when they conflict. So, while we satisfy our
conception-dependent desires by formulating principles for fair cooperation, we satisfy principle-dependent desires
when we act on these principles.

6 Rawls, Political Liberalism, 84.

7 T. M. Scanlon, “Contractualism and Utilitarianism,” in Utilitarianism and Beyond, ed. Amartya Sen and Bernard
Williams (Cambridge: Cambridge University Press, 1982), 119.

8 Scanlon, “Contractualism and Utilitarianism,” 111-112. Scanlon calls his approach ‘contractualism’ rather than
‘constructivism’ because what he considers the relevant kind of agreement for producing moral reasons is a
hypothetical contract. Following Rawls, I shall treat Scanlon’s ‘contractualism’ as interchangeable with
constructivism. See Rawls, Political Liberalism, 90-91, fn. 1.

® Scanlon, “Contractualism and Utilitarianism,” 110-111.

10 Rawls, Political Liberalism, 49.
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For Scanlon, conception-dependent desires are basic—that is, we have a desire to justify our
actions to others that is not based on any other desire. I shall not consider the plausibility of this
metaethical view. I instead, like Rawls, understand reasonable persons to be motivated by this
conception-dependent desire without taking a stand on whether these desires are basic or not.!!
When we construct the principles of a political conception of justice, Rawls says, ‘we rely on the
kind of motivation Scanlon takes as basic’.!? Reasonable persons, Rawls explains, ‘desire for its
own sake a social world in which they, as free and equal, can cooperate with others on terms all
can accept’.!® As long as they expect others to reciprocate, they willingly ‘propose fair terms that
others may reasonably be expected to accept, so that all may benefit and improve on what every
one can do on their own’.!* Motivated by this desire, reasonable persons agree on principles that
can be met without compromising anyone’s reasonable comprehensive doctrine.!> We have then
achieved the ultimate goal of political liberalism, namely ‘full public justification’ of the
principles of the political conception of justice.'¢

A political conception, Rawls explains, has three defining features.!” First, it applies to

society’s basic political and social institutions, or what Rawls calls ‘the basic structure’. Rawls

' Rawls, Political Liberalism, 49-50, fn. 2.

12 Rawls, Political Liberalism, 50, fn. 2.

13 Rawls, Political Liberalism, 50.

14 Rawls, Political Liberalism, 49, 54.

15 A comprehensive doctrine, Rawls explains, is a set of philosophical or religious convictions about how to live,
which includes a conceptions of the good, how one ought to treat others and value social relationships, and, as
Rawls says, ‘much else that is to inform our conduct’. See Rawls, Political Liberalism, 13.

16 Rawls, Political Liberalism, 67, 386.

17 Rawls, Political Liberalism, 453.

95



defines the basic structure as ‘the background social framework within which the activities of
associations and individuals take place’.'® It consists of institutions that inevitably shapes the
lives of the individuals living in the society. Here it is important to note that these are institutions
of a modern society, which is characterised by the fact of pluralism—that is, the fact that a
‘diversity of reasonable comprehensive religious, philosophical, and moral doctrines ... is a
permanent feature of the public culture of democracy’.'”

Second, a political conception is independent of any particular comprehensive doctrine. It is
not a compromise between comprehensive doctrines for the sake of stability, but rather a set of
principles that no reasonable citizen can reject. Here we see how Rawls accounts for the fact of
pluralism. Making citizens of a pluralistic society comply with social institutions promoting a
particular comprehensive doctrine would necessarily involve oppressive use of political power.
Such use of power is illegitimate, in Rawls’s view.

Third, the principles of a political conception reflect a public political culture formed around
the view of society as what Rawls calls ‘a fair system of cooperation’.?? A basic structure
operating in accordance with a political conception thus defined satisfies Rawls’s liberal
principle of legitimacy.?! Later in this chapter, we shall see that Pettit also prescribes such a
political conception, but he takes it to apply to more than just the basic structure.

For constructivists, justification is based on a conception of reason and reasonableness.

Conception-dependent desires are reasonable desires. Specifying these desires is to specify a

18 Rawls, Justice as Fairness, 10.
19 Rawls, Political Liberalism, 36.
20 Rawls, Political Liberalism, 453.

21 Rawls, Political Liberalism, 137.
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conception of reasonableness. Constructivism, Rawls explains, denies that there are moral “first
principles, as statements about good reasons, are regarded as true or false in virtue of a moral
order of values that is prior to and independent of our conceptions of person and society, and of
the public and social role of moral doctrines’.?? There is no moral order prior to, and independent
of, the procedure of construction. Instead, moral facts are expressed in the principles this
procedure generates.?® The procedure constructs these facts from non-constructed basic
assumptions about people’s reasonableness and how they interact in a society. In Rawls’s
political constructivism, the fact of pluralism is such a fact.

The conception-dependent desires defining reasonableness in Rawls’s political
constructivism is the desire to live in a society in which all citizens cooperate on fair terms as
free and equal reasonable persons.?* Further specification of these desires depends on the public
political culture of the particular society in question.?> Many different sets of principles can pass
the reasonableness test, and which one will actually do so in a given society depends on certain
features of that society. It follows that constructivism allows for a certain degree of cultural
relativism.?® What is considered reasonable will vary from one society to another, as well as
from one time to another within the same society. Principles must be publicly justified to the

individuals of the society to which they apply, and not to people outside of it. Universal

22 John Rawls, “Themes in Kant’s Moral Philosophy,” in Collected Papers, ed. Samuel Freeman (Cambridge, MA:
Harvard University Press, 1999), 511.
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principles would be inapplicable and therefore useless as principles of practical reason.?’” The ‘no
reasonable rejection’ criterion does, however, provide an objective standard of public
justification and reasonableness.?® In political constructivism, a conviction meets this standard of
objectivity insofar as it is based on reasons sufficient for convincing all reasonable persons that it
is reasonable.?

Rawls’s political constructivism seeks agreement on a basis shared by a diverse group of
citizens, and therefore does not deliver the principles of a comprehensive moral doctrine, since
they would inevitably conflict with some reasonable doctrines in the pluralistic society. Instead,
it constructs principles of justice to govern society’s basic structure that are compatible with all
reasonable comprehensive doctrines within a modern, pluralist society. The principles a
reasonable person proposes, then, are acceptable not just to people much like herself or himself,
but also to people of different cultural backgrounds. Rawls admits, however, that reasonable
persons will not always reach an agreement. In cases of disagreement, they will agree on a
procedure for making decisions in spite of their reasonable disagreement. And as part of their
reasonableness, they will accept the outcome of this procedure.”

To act as a reasonable person, you must place yourself in another person’s position. Whoever
that person is, you must make sure she or he will have reasonable grounds for accepting the

principle you propose, or no reasonable grounds for rejecting it.>! Constructivism thus models

2T Rawls, Political Liberalism, 107—108.

28 Scanlon, “Contractualism and Utilitarianism,” 112.
29 Rawls, Political Liberalism, 119.
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impartiality. And when we employ this methodology, Scanlon explains, ‘our attention is
naturally directed first to those who would do worst under [the principle]’.>? After all, if the
worst-off can reasonably accept it, or if they have no reasonable grounds for rejecting it, then it
seems likely that all other reasonable persons will also be motivated to accept it, or not reject it.
If the worst off can accept the principle, it passes Rawls’s requirement that we should, as a
matter of mutual respect, be able to justify it to anyone affected by it.>* We shall see in the next
section that also Pettit has special concern for the worst off.

In his political liberalism, Rawls’s model of impartiality is the idea of public reason. Public
reason defines the appropriate motivation for people making decisions concerning fundamental
political issues. Reasonable persons motivated by public reason, Rawls explains, ‘are ready to
propose principles and standards as fair terms of cooperation and to abide by them willingly,
given the assurance that others will likewise do so’.** They will accept principles emerging from
public reasoning. Importantly, although a principle in a political conception of justice is
acceptable to all reasonable persons, it is unlikely to be endorsed by everyone as the best or most
just principle. It instead means that everyone appreciates the reasons supporting this principle

and is willing to comply with it should it be democratically implemented.?’
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4.3 Republican reasonableness
Pettit criticises constructivism for its idealised reasonableness condition, as he claims to be
opposed to ‘any idealizing assumptions about human nature or compliance with the law that
would render [an ideal] difficult to apply in the ordinary world’.3¢ A political ideal, he says, must
be supported by people ‘as they are actually disposed’, not just ‘satisfy terms that they would
endorse if they were properly rational or reasonable’ >’ Constructivists, Pettit says, ‘tend to
neglect the issue of legitimacy, ignoring the importance of how people actually relate to the
regime under which they live’.’® He therefore rejects the version of legitimacy ‘now often
invoked within contractualist circles, which equates legitimacy with civic justifiability’, and
mentions Rawls’s liberal principle of legitimacy as an example of this approach.?® He rejects the
constructivist reasonableness condition, and argues for institutions that enables citizens to contest
political decisions. When such institutions are established, he says, ‘then of course everything is
up for grabs’ .40

However, Pettit cannot give citizens such free reins. His own approach, ‘legitimacy as popular
control’, must also rely on reasonableness.*! Popular control, Pettit explains, requires that all

citizens have an equal opportunity to influence their government by expressing their complaints

in public. It further involves making sure the government remedies any complaint that is

36 Pettit, On the People’s Terms, 124—125.
37 Pettit, On the People’s Terms, 144.

38 Pettit, On the People’s Terms, 144—145.
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‘publicly avowable in the context of reciprocal exchange’—that is, any complaint reflecting a
willingness to live on equal terms with others.*? These complaints must be widely accepted as
relevant for society as a whole, and not just to certain individuals or groups.** Only those willing
to live on equal terms with others can be influential. Pettit consequently supports a constructivist
reasonableness condition. Everything is not up for grabs; contestation can influence political
decision-making only if it is reasonable.

Pettit even endorses the constructivist reasonable rejection test explicitly when he says the
government should be forced to promote the public interest, and ‘practices and policies will
count as being in the public interest precisely so far as they are immune to reasonable objection,
under a particular interpretation of what makes an objection reasonable’.** And he then says
these ‘are practices and policies that might count, under a broadly contractualist approach, as
arrangements required by justice’.*> This view is also shared by other republican theorists.
Republicans, Maurizio Viroli writes, ‘understand that the common good is neither the good (or
interest) of everyone nor a good (or interest) that transcends private interests; rather, it is the
good of citizens who wish to live free and independent and as such is opposed to the good of

those who wish to dominate’.*¢ Viroli finds in Machiavelli the idea that ‘the common good is the
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good of citizens who do not want to be oppressed and have no ambition to dominate’.*” Skinner
also understands the idea of making decisions appealing to everyone’s interests to be an

important element in the republican tradition.*®

4.4 Popular control
To understand Pettit’s account of legitimacy as popular control, let us explore the three features
Pettit identifies in popular control: it is individualised, unconditioned, and efficacious. I shall
introduce each of these in turn. First, popular control is individualised because it gives each
citizen a comparable role in the joint control of government.*® All citizens have equal shares of
the control, though they need not have the same influence on government, since they may choose
to participate to varying degrees. The extent to which they participate does not make them more
or less free, however, since freedom requires not equal influence, but equal access to influencing.
We might think of a system where only one group of individuals—property-owning men, say—
are enfranchised. Under such a system, fair treatment of individuals excluded from this
privileged group is due only to the goodwill of the property-owning men. Avoiding such
domination requires that all citizens have a status protecting their equal opportunity to influence
their government.

Any demand for more than an equal share in the control of the government can have no
impact on the government. Only citizens who respect other citizens as their equals can influence

the government. As Pettit writes, citizens must be ‘willing to live on equal terms with their

47 Viroli, Republicanism, 54.
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fellow citizens’, and not to ‘claim a special position for themselves’.’° In other words, the system
of political decision-making cannot allow the citizens to undermine their individualised control.
This is where a reasonableness condition enters into the republican theory. Republican freedom
depends on what Pettit calls ‘patriotism’, which is the commitment to establish a government
that can accommodate everyone’s shared interests, and not just the interests of oneself and one’s
own group.’! The republic therefore cannot be based on any particular individual or group’s
conception of the good.

If some citizens have less than an equal share in influencing political decision-making, we
risk making political decisions that express false negatives and false positives.’? The former are
oversights of concerns people have, and failures to act when the people requires it. The latter are
actions conflicting with popular opinion on the basis of misunderstanding of people’s interests.
To avoid these problems, citizens must have constitutionally protected rights to exercise the
basic liberties, and especially the political liberties, in order to effectively influence political
decision-making.>* Unreasonable persons interfered with have no legitimate grounds for
protesting against the interference necessary for this purpose.

Individualised control is only compatible with avowal-ready interests that can be satisfied

without giving anyone exceptional treatment.>* These interests can therefore be used as grounds
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acceptable to a broad range of the population in political deliberation. They can be expressed by
‘anyone in discourse with others about what they should jointly or collectively provide can
adduce without embarrassment as relevant matters to take into account’.’>> Avowal-ready
interests are interests in goods ‘anyone who accepts the necessity of living on equal terms with
others is likely to want to have collectively guaranteed or promoted’.3® Pettit has particularly in
mind interests in exercising the basic liberties, which is a part of his theory I shall return to later
in this chapter.

This demand for citizens to express avowal-ready interests looks much like the constructivist
reasonableness condition outlined in the previous section. As Christine Korsgaard writes in her
discussion of public reason in Rawls’s theory, ‘[p]art of the appeal of the difference principle is
that it is the source of justifications which you can offer to anyone without embarrassment’.>’
Avowal-ready interests function in Pettit’s theory as what Scanlon calls ‘morally legitimate
interests’.>® They are legitimate because they have broad appeal in society and reflect citizens’
willingness to live on fair and equal terms with others.® Pettit also says his way of identifying

common interests is ‘broadly contractualist in spirit; it owes much in particular to the

interpretation of Rawlsian contractualism’.
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The second feature of popular control is that it is unconditioned in the sense that people
remain in control regardless of any change of will within the government.®! As Pettit says, ‘[o]ne
agent will count as controlling another only insofar as the influence exercised leads to the
required result independently of the will of the controlled agent, or indeed of any third party’.®* 1
shall say little about this feature in this chapter, as it concerns institutional protection against
misrule and the robustness condition of republican freedom, which are issues I turn to in the next
chapter. Citizens do not control their government if government officials will act according to
the people’s interests only conditionally—that is, only if it suits them. At any level, people enjoy
republican freedom only insofar as they possess the power to robustly make sure others will
interfere with them only on their terms.

The third and final feature of popular control, Pettit explains, is that it ‘must be effective or
efficacious enough to impose a popular direction on government that nullifies the intrusion of
alien will’.®3 The government is not dominating, and government interference is controlled, if
citizens can effectively contest any decision conflicting with their avowal-ready interests.®* Pettit
asks himself how effective the popular control must be in order for the citizens to enjoy
republican freedom: ‘How far ought it to be able to impose a popular direction on government,
removing opportunities for the intrusion of private interest and private will?’®> His answer is that

the people enjoy sufficient control if each citizen has good reason to believe that a decision going
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against his interests was ‘just tough luck’, and not some other agent’s attempt to impose her will
on him. That is, popular control must satisfy ‘the tough-luck test”.®6

Here we see another feature of constructivism: its special concern for the worst off. Those
most disadvantaged by a political decision must be able to accept it as a matter of ‘tough luck’.
Of course, this group might not—indeed, should not—consistently contain the same individual
citizens, as that would not imply tough luck but a systematic undermining of one group’s
interests. But we here see in Pettit, as in Rawls, that legitimate political decision-making must be
acceptable even to those benefitting the least from it.

No limitation on the effectiveness of popular control can be made ‘unnecessarily’, Pettit
says.®” Accounting for local standards, he says ‘the state must secure people’s equal,
undominated status vis-a-vis one another to a suitably high level or degree’.%® Popular control is
sufficiently efficacious when citizens ‘will not have a reason to feel resentment at how the state
performs’.%° This sufficiency requirement, as opposed to an absoluteness demand, enables Pettit
to say that people enjoy popular control also where conditions allow them less effective control
over their government than people have elsewhere. After all, citizens will then have no good
reason for complaining about unfair treatment. The same goes for complaints about the

government when the citizens have not done enough, although they could have done more, to

make effective use of their popular control. Then, Pettit says, ‘you and your fellows have only
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yourselves to blame. And if you don’t blame yourself, you can only blame your fellows’.”° In
other words, citizens cannot complain about their control not being efficacious if conditions do
not allow for greater efficacy, or they choose not to exercise their control as effectively as they
can.

This view of the efficacy condition for popular control suggests the people can themselves
decide how much it requires from them in terms of making the government serve their common
interests. In the next chapter, I reject this view by arguing that popular control should be defined
independently of human motivation, so that citizens decide how much popular control they will
actually possess. By relaxing their level of vigilance, they might have only themselves to blame
when their government does not effectively promote their common interests, as Pettit says. But
we should nonetheless interpret this decline in vigilance as a loss of popular control.

For now, however, I hope to have established that Pettit’s notion of popular control fits
squarely into the framework of political constructivism. Only reasonable citizens willing to live
on equal terms with others can be influential in political decision-making. By letting people
pursue a status elevated above their fellow citizens, individualised control is undermined. The
control of government will then also be conditioned, as the satisfaction of avowal-ready interests

becomes dependent on the will of particular agents with more power than others in the society.

4.5 The consensus model of public justification
Avowal-ready interests are the interests reasonable citizens share, which is why they can be
avowed in public without embarrassment. Whatever other interests they have, they all share

these avowal-ready interests. Those lacking avowal-ready interests, or lacking a willingness to
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appeal to them when they seek political influence, cannot influence political decision-making.
Pettit’s idea of avowal-ready interests is thus based on what Rawls calls an ‘overlapping
consensus’.

An overlapping consensus is the set of values and convictions reasonable persons share, and is
therefore the appropriate basis for public reason and the principles of justice.”! The overlapping
consensus is the basis for the public reasons supporting the principles of a fully legitimate
political conception of justice. Reasonable persons accept these principles not merely for the
sake of stability, but because they are based on values within their own comprehensive doctrines.

Rawls’s political constructivism thus expresses what is often referred to as the consensus
model of public justification. On this model, each reasonable person must be able to see her or
his personal convictions in the principles governing society’s basic structure. No one can
therefore reasonably feel that society’s institutional structure suppresses her or his status as a
separate individual. Political power based on a political conception is acceptable to all reasonable
citizens, and therefore satisfies the liberal principle of legitimacy.”?

Pettit’s theory also requires that all citizens can see their will in their government. They
cannot be governed by an alien will, as that would imply domination. Legitimate government
interference accords with ‘multi-partisan terms’, which ‘will lay down a foundation of common
ground between [the involved parties]’.”® For both Rawls and Pettit, then, citizens must see their

own reasonable convictions in the exercise of political power.
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By endorsing the consensus model, Rawls and Pettit reject the rival convergence model of
public justification, which requires no overlapping consensus.” Legitimate political decision-
making requires no firmer basis than convergence between people’s comprehensive doctrines.
People must be able to reach agreements but need not base their agreements on the part of their
comprehensive doctrines that lies within the overlapping consensus. They may appeal to their
whole comprehensive doctrines and can therefore bargain and offer compromises instead of
appealing to common ground. The outcome is therefore not a freestanding political conception of
justice, but a conception rooted in various parts of the citizens’ comprehensive doctrines.
Without an overlapping consensus requirement, the convergence model can accept contributions
from unreasonable persons. Even unreasonable persons might therefore accept its output. The
convergence model is consequently a broader, more inclusive approach to public justification
than is the consensus model. However, the consensus model goes deeper by requiring that all
reasonable persons see their convictions in the whole political conception.

We therefore see that rejecting the idealised reasonableness condition, as Pettit claims to do,
means endorsing the convergence model. But we have seen that Pettit favours the consensus
model. This becomes even clearer when he discusses these two forms of public justification.
Instead of using the terms ‘consensus’ and ‘convergence’, he refers to the two models as ‘debate-

based decision-making” and ‘bargain-based decision-making’,”> and more recently as the
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‘acceptability game’ and the ‘acceptance game’.’® In the former, the players work towards
consensus by shaping their preferences in response to what they learn about one another’s
concerns. They are rewarded for making proposals they believe to be acceptable to everyone. In
the acceptance game, on the other hand, the players come to the table with predetermined
interests and try to make agreements by trading concessions. They try to reach an agreement by
announcing the minimal concessions they are willing to make.

Pettit favours the acceptability game because it fosters the appropriate norms of political
argument that popular control needs. ‘The only hope of getting individuals to share equally in a
system of popular control’, he says, ‘is to organize the influence they exercise under the
protocols of an acceptability game’.”” Political decision, Pettit argues, should be based on
avowal-ready interests identified in reasoned deliberation, not on personal interests.”® ‘The
guiding republican ideal’, he says, ‘requires [citizens] to assume the role of democratically
respectful interlocutors who aim at persuading others, not overwhelming them’.” A system that
rewards attempts to win a greater than equal share of popular control, however, is compatible
with domination. Non-domination therefore requires a system in which reasonableness is a

requirement for influence. The players should be rewarded for taking a ‘group-level point of
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view’, as in the acceptability game, Pettit says.®? This game induces not norms of compromise,
but the norms of solidarity that popular control requires. These are norms of reasonableness.

The acceptance game, on the other hand, does not require the players to take the perspective
of society as a whole. Players are successful if they can reach an agreement with other players
members without having to (significantly) compromise their personal interests. In this game, as
Pettit understands it, people will contest decisions simply because they do not serve their private
interests, and not because they are considered bad for their society or because they undermine
popular control.8! In Rawlsian terms, the game induces no priority to the reasonable over the
rational. The winner of this game is the player who gains most personal control over the
government. State interference, then, will not be on the people’s terms, but on the terms of those
who plays the acceptance game well. Successful players consequently end up dominating
unsuccessful ones, as the latter’s interests are significantly compromised and have no or little
influence on political decision-making. ‘Nothing could be further from the republican ideal’,
Pettit says.??

Popular control requires that people take others’ interests into consideration, and reach
political decisions everyone can accept, as opposed to trying to be more influential than others
and having one’s own private interests satisfied. It therefore depends on people’s desire to be
reasonable. People must be willing to take their group’s point of view and accept concessions to

their private interests willingly rather than with resentment.®3 Pettit therefore endorses the
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acceptability game and, implicitly, Rawls’s consensus model of public justification. He thereby
also endorses political constructivism and its reasonableness condition.

But Pettit actually denies that his favoured procedure is consensus-based. Controlled political
decisions, he says, do not emerge from ‘some consensual process’.8* Popular control, in his view,
is instead secured by the condition of contestation—that is, controlled decisions cannot be
effectively contested as violations of avowal-ready interests.®> But we now seen that contestation

can only be influential if it expresses avowal-ready interests defined by a consensual procedure.

4.6 Context-sensitivity

We have seen that in constructivism, principles are constructed with sensitivity to facts about the
particular society to which they apply. Pettit, however, argues that Rawls fails to fully appreciate
how the common interests the government must strive to satisfy differ from one society to
another.3® Pettit sees his acceptability game as context-bound to a greater extent than is Rawls’s
idea of public reason.

More specifically, considerations accepted in the acceptability game, Pettit explains, are
context-bound in three ways Rawls’s public reason is not.?” First, considerations may be
accepted only because of the society’s history. Second, considerations must be widely acceptable
only to society’s current members. As the membership changes, the content of the acceptable

might change with it. And third, the considerations endorsed in the acceptability game need not
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formulate basic principles; they may instead be applied directly to particular issues of policy or
to how particular decisions are to be made.

First, then, Pettit notes that different societies might have different interpretations of the
popular will, and therefore of alien will, due to events in their different histories. One example
Pettit gives is that people in federal states will have reasonable considerations about equal
representations of states that will not be considered reasonable among people in non-federal
states.®® While this seems plausible, I do not see why Rawls’s idea of public reason cannot be
sensitive to such historical differences. Rawls even says that he is ‘not trying to find a conception
of justice suitable for all societies regardless of their particular social or historical
circumstances’.3’ Public reason defines the framework of what a citizen sincerely believes to be
the most reasonable political conception of justice for her or his particular society, and not just
for any society.? This is an important reason why there are many possible political conceptions
of justice. Reasonable and rational persons, Rawls says, adjust their convictions in response to
their environment.’! A political conception reflects the political culture of the specific society to
which it applies. Rawls emphasises that ‘[a]Jn important feature of a conception of justice is that
it should generate its own support’.®> Otherwise, it will not be stable, and political power will not

satisfy the liberal principle of legitimacy. Rawls thus accommodates Pettit’s concern about
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historical context-sensitivity. There is no reason why differences in political conceptions cannot
reflect differences in the societies’ histories.

Rawls’s concern with stability is central also in responding to Pettit’s second reason for
considering his theory more context-sensitive. What is considered acceptable in a society, Pettit
says, will vary over time as the society’s membership changes. But since a Rawlsian political
conception of justice reflects the political culture of the particular society to which it applies, it
too must be responsive to changes in popular opinion. Indeed, this is why Rawls thinks ‘the
content of public reason is ... given by a family of political conceptions of justice, and not by a
single one’.% ‘Political liberalism’, Rawls says, ‘does not try to fix public reason once and for all
in the form of one favored political conception of justice’.”* New views of which reasons count
as public will likely emerge over time.

Although Rawls expects people’s comprehensive doctrines to be stable over time, he adds
that they tend to evolve in response to good reasons.’> The overlapping consensus will therefore
also evolve, and so will the political conception. And the interpretation of the political
conception, Rawls says, can change over time.”® Allowing for this flexibility is important, Rawls
says, because ‘otherwise the claims of groups or interests arising from social change might be

repressed and fail to gain their appropriate political voice’.?” Flexibility is therefore essential also
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for maintaining the stability of the political conception.”® When the principles of justice begin,
for whatever reason, to feel alien to the citizens, Rawls says they will not ‘acquire the
corresponding sense of justice and develop a desire to act in accordance with its principles’.”® In
other words, stability and legitimacy will start to wither.

However, Rawls’s theory cannot accommodate Pettit’s third point, since its principles are
specifically intended to govern society’s basic structure. In Pettit’s acceptability game, the
considerations accepted not only formulate fundamental principles for the governing of society,
they also provide grounds for particular political decisions. For Rawls, on the other hand, public
reason produces the principles of a complete political conception of justice, which answers ‘all,
or nearly all, questions involving constitutional essentials and matters of basic justice’.!%
Constitutional essentials ‘specify the general structure of government and the political process’
as well as the ‘equal basic rights and liberties of citizenship that legislative majorities are to
respect’.!?! They form ‘the general structure of government and the political process’, and the
‘equal basic rights and liberties of citizens’ that the basic structure and the political process
specify.!?? Basic justice concerns distribution of goods and burdens, as well as the ensuring of

everyone’s fair opportunities.!?* Since Rawls focuses only on these fundamental political issues,

Pettit has identified a genuine difference between his own theory and Rawls’s.

% Rawls, Political Liberalism, 66.
9 Rawls, 4 Theory of Justice, 119.
100 Rawls, Political Liberalism, 454.
101 Rawls, Political Liberalism, 227.
102 Rawls, Political Liberalism, 228.

103 Rawls, Political Liberalism, 229.

115



However, this difference in scope does not take Pettit’s republicanism out of the Rawlsian
framework. Pettit’s third consideration is an internal critique of Rawls’s theory along the lines of
Jonathan Quong’s argument for what he calls ‘the broad view’, in which public reason applies to
all political decisions and not just to matters of constitutional essentials and basic justice, as on
‘the narrow view’.!%4 If we believe in the idea of public reason as an essential part of justifying
political power, Quong argues, we should prefer a political decision grounded in public reason to
one that is not, regardless of whether it concerns a fundamental political issue or not. In Quong’s
view, the neutrality of political liberalism—that is, its detachment from any particular
comprehensive doctrine—is better served if all political decisions are grounded in public reason.
So when Pettit says that ‘unlike Rawls’s reasons’, the considerations accepted in the
acceptability game ‘may be specifically tied to particular issues about whether to adopt this or
that policy or to endorse this or that process of decision-making’, he objects to the scope of
Rawls’s idea of public reason, not to the idea itself.'% And by arguing for expanding the scope of
public reason, Pettit actually goes further than Rawls in promoting political constructivism.

But perhaps Pettit means that the acceptability game could provide a basis only for dealing
with particular issues, and that it need not formulate basic principles. This interpretation is
implausible, however, since Pettit is particularly concerned with ensuring everyone’s capacity to
exercise the basic liberties. This concern can only be understood as a fundamental principle in
Pettit’s theory. We shall even see later in this chapter that this is another way in which Rawls and

Pettit’s theories overlap.

104 Jonathan Quong, “The Scope of Public Reason,” Political Studies 52, no. 2 (2004): 233-250; Jonathan Quong,
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4.7 The basic liberties

Rawls and Pettit’s very similar procedures for determining what counts as common interests that
the government ought to promote lead them to a shared concern for the basic liberties. Rawls’s
concern with the basic liberties is made particularly evident in his understanding of the content
of any political conception of justice. Irrespective of what society it applies to, a political
conception has three defining features.!%® First, it contains a list of basic rights, liberties, and
opportunities. Second, it assigns special priority to these rights, liberties, and opportunities. And
third, it specifies measures for ensuring that all citizens have the means necessary for effectively
exercising their liberties. Reasonable persons in any modern, pluralistic society, then, will agree
to fundamental principles to govern their society only if they give special priority to the basic
liberties.

The basic liberties are important, in Rawls’s view, because they are essential for anyone’s
ability to develop and exercise what Rawls calls the two ‘moral powers’, which are the capacities
for a sense of justice and for a conception of the good.'”” Crudely, a conception of the good
refers to whatever an agent considers worth pursuing over the course of one’s life.!® And a sense
of justice refers to the willingness to see oneself and others as free and equal members of society,
and the desire for fundamental principles on which government is based that are acceptable to

everyone regardless of their different conceptions of the good.'” A sense of justice, Rawls says,

196 Rawls, Political Liberalism, 450; John Rawls, The Law of Peoples (Cambridge, MA: Harvard University Press,
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107 Rawls, 4 Theory of Justice, xii.
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is ‘the capacity to honor fair terms of cooperation and thus to be reasonable’.!!? The sense of
justice 1is superior to the capacity for a conception of the good, by which Rawls means that
reasonable persons want nothing that conflicts with their sense of justice.!!! We see, then, that
the two moral powers characterise the reasonable person. And since the capacity to exercise the
basic liberties is necessary for developing the two moral powers, thus becoming a reasonable
person, they are also necessary for having political influence.

Pettit’s reason for his special concern with the basic liberties is similar to Rawls’s. Enjoying
the capacity to exercise the basic liberties at one’s own will is in Pettit’s view an important part
of being a free person. Citizens enjoying ‘sufficient power and protection in the sphere of the
basic liberties’, he says, can ‘walk tall amongst others and look any in the eye without reason for
fear or deference’.!'? The basic liberties enable each person to determine for herself how to act
without restricting anyone else’s capacity to choose for himself how to act.'!3 The only
restriction is on choices that can make one person superior to another.''* Such choices would
undermine an important purpose of the basic liberties, which is to ensure that all citizen are in a
position in which they do not fear the consequences others will inflict on them by expressing

their sincere views.'!?

110 Rawls, Political Liberalism, 302.
1 Rawls, Political Liberalism, 52.
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We see a similarity to Rawls here, as Pettit’s emphasis on feeling free to make choices in
accordance with one’s own will is closely related to the ability to develop and pursue one’s own
conception of the good. As Pettit says, the basic liberties enable people to determine for
themselves how to behave without restricting anyone else’s capacity to exercise such
autonomy.!'® For this reason, as we shall see more clearly later in the chapter, Pettit and Rawls
both identify the capacity to exercise the basic liberties as an interest everyone shares, and that
therefore counts as a common interest.

However, Pettit thinks his account differs significantly from Rawls’s with respect to which
liberties should be considered basic. Pettit especially denies that Rawls sees sufficient
importance in the political liberties. As Pettit writes, ‘as a matter of fact Rawls ... himself
downplays the political liberties ... casting them as ‘subordinate to the other freedoms’, and does
not suggest that they ought to ensure control in that sense’.!!'” In Pettit’s republican idea of
popular control, on the other hand, the political liberties are crucial.

It is peculiar that Rawls would downplay the importance of the political liberties, since he
considers the basic liberties essential for people to develop the capacities of reasonable persons
who are the main political actors in his theory. He also says the basic liberties give people an
equal share in political decision-making, which is crucial for keeping the political procedure
legitimate.!'® A constitution that protects the basic liberties, Rawls says, ‘establishes a secure

common status of equal citizenship and realizes political justice’.!"”

116 Pettit, On the People’s Terms, 94-95.
117 Pettit, On the People’s Terms, 144, fn. 12. Pettit here cites the 1971 edition of 4 Theory of Justice at page 233.
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We make sense of this apparent contradiction if we put the passage Pettit cites back into its
context. We then see that Rawls is actually not so unconcerned with the political liberties as
Pettit’s quote suggests. Rawls says that ‘the political liberties are indeed subordinate to the other
freedoms that, so to say, define the intrinsic good of the [citizens]’. He then goes on to say—and
this is crucial—that ‘[o]f course, the grounds for self-government are not solely instrumental.
Equal political liberty when assured its fair value is bound to have a profound effect on the moral
quality of civic life’.'?° Rawls clarifies this point further in his “Reply to Habermas”:

I do not say that the political liberties are solely instrumental, nor that they have no place in the lives
of most people. Indeed, I would insist that the political liberties have intrinsic political value in at
least two ways: first, in playing a significant or even a predominant role in the lives of many citizens
engaged in one way or another in political life; and, second, they are, when honored, one of the social
bases of citizens’ self-respect and in this way, among others, a primary good’."*!
The political liberties would be subordinate to the other liberties had they only been
instrumentally important, but since Rawls thinks they are not—he thinks they also have intrinsic
value—he does not consider them subordinate to other liberties.
Rawls is also particularly concerned with his observation that ‘our political liberties ... [are
particularly sensitive] to our social position and our place in the distribution of income and
wealth’.!?2 Rawls says his first principle’s ‘main requirements are that the fundamental liberties

of the person and liberty of conscience and freedom of thought be protected and that the political
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process as a whole be a just procedure. Thus the constitution establishes a secure common status
of equal citizenship and realizes political justice’.!?* Rawls thus gives the political liberties the
important place they have in Pettit’s idea of popular control.

Pettit and Rawls’s worry about private financial contributions in political campaigns further
demonstrate their shared concern with giving people equal opportunities to exercising the
political liberties. Rawls argues for restrictions on the ‘use of private means to enhance the value
of some people’s political liberties at the expense of others’.'?* He refers to this problem as the
‘curse of money’.'?’ Pettit, similarly, sees measures to limit the influence of the wealthy in
politics as necessary for achieving popular control. He points out the importance of constraining
private groups and individuals’ ability to enhance their political influence by making politicians
dependent on their financial support in electoral campaigns, or on their not harming them in the
media they control.'?® In societies where politicians’ elections depend on financial contributions
from wealthy groups or individuals, we can expect those groups or individuals to have a greater
voice in government than others do.!?” Protecting people’s equal share in the control of
government interference is incompatible with any inequality of income or wealth that leads to

unequal opportunities for influencing government action.
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The list of basic liberties Rawls and Pettit identify are virtually inseparable. Pettit also admits
his account ‘is deeply shaped’ by Rawls’s.!?® For Pettit, a freedom is a basic liberty if and only if
it meets three conditions.!?® First, it must be exercisable without preventing any other number of
people from exercising it simultaneously. This ‘equal co-enjoyment’ condition means, for
example, that rules might condition the basic liberty of expression so that it is a liberty for people
to address the same assembly only one at a time, and not everyone simultaneously.'3° Second, a
liberty is basic only if it is widely considered within a society to have an important role in the
lives of normal people. This ‘personal significance’ condition supports restrictions by rules, since
addressing an assembly loses its significance if it is done by more than one at a time. And third,
according to the ‘feasible extension’ condition, the set of basic liberties are limited only by these
first two conditions.

This definition leads Pettit to a list of basic liberties, which includes, at least, freedoms of
thought, expression, religious practice, association, assembly, private property, employment,
movement, as well as to take part in public life as a voter, candidate, or critic.!3! Additional
liberties may be specified through a democratic procedure, Pettit says, and the list will therefore
in part be context-sensitive.'3?

Rawls specifies a list of ‘important’ basic liberties, without mentioning any other, less

important basic liberties. The list includes ‘political liberty (the right to vote and to hold public
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office) and freedom of speech and assembly; liberty of conscience and freedom of thought;
freedom of the person, which includes freedom from psychological oppression and physical
assault and dismemberment (integrity of the person); the right to hold personal property and

freedom from arbitrary arrest and seizure as defined by the concept of the rule of law’.!33

4.8 A republican political conception

Is the scope of republican freedom therefore a political conception of justice? In spite of Pettit’s
attempts to distance his republicanism from Rawls’s political liberalism, we now see that the two
share a politically constructivist basis for their shared concern with the basic liberties. The scope
of republican freedom therefore appears to mirror the scope of legitimate state action that
Rawls’s specifies in his political liberalism.

In one attempt to avoid this conclusion, Pettit argues that while Rawls is concerned with the
basic liberties, he fails to appreciate the importance of making sure citizens can actually exercise
these liberties. Rawls, in Pettit’s view, does not guarantee ‘resources required for exercising the
relevant basic liberties’ and consequently ‘may leave some people in a position where they are
unable to exercise those choices’.!3* But this is clearly not the case. We have seen that Rawls
requires that any political conception of justice gives special priority to the basic liberties and
ensures that all citizens possess the necessary means to effectively exercise these liberties.!?

In another attempt to distance himself from Rawls, Pettit points out that while Rawls’s theory

of justice has two principles, his own theory provides the basis for just ‘a single principle that
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calls for giving people status freedom in relation to one another’.'*¢ The non-domination
principle requires that all citizens have the resources and protection they need to exercise the
basic liberties. This looks much like the first principle of Rawls’s justice as fairness, which says
that ‘[e]ach person is to have an equal right to the most extensive total system of equal basic
liberties compatible with a similar system of liberty for all’.!3” But Rawls’s second principle,
Pettit argues, conflicts with his republicanism. This principle demands fair equality of
opportunity, as well as that the society’s worst-off are made as well off as possible in terms of
income and wealth and the social bases for self-respect.!3® The latter part of the second principle
is well-known as the difference principle. Because Rawls adds this second principle, Pettit thinks
the two theories differ ‘in important respects’.!

It is especially the difference principle—that is, the second half of the second principle—that
Pettit takes to conflict with republicanism. The difference principle requires that goods be
distributed so as to make the worst off in society as well off as possible.!*? Pettit, however, gets a
theory of distributive justice from the principle of non-domination alone, as it demands a
distribution pattern that ‘rules out domination’.!#! Protecting each citizen’s capacity to exercise
the basic liberties, he says, requires ‘a high level of social insurance’, as well as ‘a firm basis for

the insulation of people in vulnerable relationships’.'#? People need the guaranteed provision of
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resources and other protective measures required to enjoy their basic liberties and thus be in a
position of equal standing with the other members of their society.'*3

Now, Rawls’s first principle is lexically prior to the second principle, and we might therefore
think the difference Pettit points out here is not all that important. But there are also reasons for
thinking the difference might not even be there at all. First, as Rawls emphasises in his later
works, justice as fairness, which contains the two principles, is just one possible political
conception of justice. As we saw in the previous section, Rawls’s description of a minimal
political conception includes a list of basic rights, liberties, and opportunities that have special
priority. The conception must also specify measures for ensuring all citizens means to effectively
use their liberties.'** It need, in other words, not include the second principle of justice as
fairness. This principle might be applicable only in certain societies.

Second, if justice as fairness is a plausible political conception of justice, then I cannot see
why both of its principles could not fit into Pettit’s republican theory.'4’ For Pettit, republican
freedom requires a redistribution of resources that keeps everyone above a threshold at which
they are in a position they are not vulnerable to uncontrolled interference and can therefore make
free choices.!*® Everyone must have ‘access to needed resources and protections in a range of

choice where all can operate at once—perhaps with special assistance for some individuals—
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without getting in one another’s way’.'” But Pettit gives no reason for thinking that satisfying
people’s avowal-ready interests will never go beyond just providing for the basic liberties. If the
people demand, for example, that the worst off be made materially as well off as possible, then
they will be governed by an alien will, and therefore be dominated, unless the basic structure
functions in accordance with such a redistribution principle. It seems arbitrary to think that
republicanism will never demand redistribution beyond a sufficientarian threshold at which
everyone can exercise the basic liberties.!*

His reasons for rejecting the difference principle do not respond to this concern. Pettit lumps
the difference principle together with luck egalitarianism and says ‘those theories often seem like
moral fantasies ... rather than real-world manifestos for what the state should do in regulating
the affairs of its citizens’.'*’ But it is unfair to suggest the difference principle is as fact-
insensitive as luck egalitarianism, and it is imprecise to say, as Pettit does, that it implies
‘something close to material equality’.!>° And there are grounds for thinking the difference
principle could be included among the ‘quite extensive, even radical measures’ Pettit consider

necessary for protecting people against domination in real societies.!>!

Alan Thomas, for
example, consider the difference principle to be exactly the radical measure necessary ‘to make

domination structurally impossible’.'>?> And Samuel Freeman notes that Rawls’s second principle
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1s meant to make sure that all citizens have what they need to effectively exercise their basic
liberties and thus be ‘socially and economically independent, so that no one need be subservient
to the will of another’. If Freeman is right, then what Rawls aims for is exactly Pettit’s
republican freedom as non-domination. '3

But it is actually questionable whether any political conception can demand more than a
sufficientarian principle. This is the third reason for denying any important difference between
Rawls and Pettit’s conceptions of justice. Brian Barry argues that only the first principle of
justice as fairness meets the ‘no reasonable rejection’ test.!>* As he says, ‘since the principles of
justice can be reasonable for a society only if they can be endorsed from within each reasonable
comprehensive view, the implication is surely that the second principle has to be sacrificed’.!’
Barry implicitly suggests, then, that republicanism, with its single principle of protecting
people’s basic liberties, is actually more compatible with political liberalism than is Rawls’s own

theory of justice as fairness.'>°
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4.9 Overall freedom and the basic liberties
If republicans think people are free to the extent that their government protects their ability to
exercise the basic liberties, the equivalent-judgments thesis depends on pure negative freedom
theorists making the same judgment. Maximising pure negative freedom must be shown to
require the institutional protection people need to enjoy the robust capacity to exercise the basic
liberties.

But it is not obvious how promoting a particular set of freedoms will contribute to overall
freedom.!>” We would achieve a higher level of overall freedom in a society if its inhabitants

were not constrained by institutions securing everyone’s capacity to exercise the basic liberties

Jeremy Waldron, similarly, argues that the parties in the original position will agree on sufficientarianism—a
‘social minimum’—rather than the difference principle. Waldron, however, does not question Rawls’s first principle
of the fair equality of opportunity principle, and proposes the social minimum principle as a distinct principle of
justice to replace the difference principle. See Waldron, “John Rawls and the Social Minimum,” in Liberal Rights:
Collected Papers 1981-1991 (Cambridge: Cambridge University Press, 1993) 250-270.

157 Here 1 obviously only have in mind those pure negative freedom theorists who recognise that there is such a thing
as overall freedom. Among those denying the possibility of measurable overall freedom, Felix E. Oppenheim
understands freedom strictly as being free to do particular actions. He denies the possibility of measuring how free
an agent might be overall. See Oppenheim, “Social Freedom: Definition, Measurability, Valuation,” Social Choice
and Welfare 22, no. 1 (2004): 181-182.
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Matthew H. Kramer, and Ian Carter (London: Routledge, 2009), 167—184.

128



but nonetheless chose not to interfere. As Carter also notes, the highest level of overall freedom
would be achieved in an anarchical community where citizens have the opportunity of anti-social
behaviour without the threat of legal punishment, but are nonetheless motivated to cooperate and

158 Tf we introduce institutional

thus create opportunities for everyone without taking any away.
constraint in this community so as to protect a certain domain of freedoms, we take away
people’s unused opportunity to violate these freedoms and thus reduce their overall freedom.'>®
The key to demonstrating that such institutions will enhance overall freedom is to show that
under the actual conditions of a real society, many freedoms would not be exercisable.

Carter distinguishes between two liberal approaches to freedom: ‘the specific-freedom thesis’
and ‘the overall-freedom thesis’.!%° Liberals defending the overall-freedom thesis, such as
himself, think of freedom as important in itself, and can only see certain freedoms as more
important than other freedoms if they somehow contribute to a greater extent to overall freedom.
Rawls also appears to take this view when he says that ‘liberty can be restricted only for the sake

of liberty’.'®! Proponents of the specific-freedom thesis, on the other hand, give no value to

freedom (as the absence of prevention) as such, and instead promote specific freedoms to secure

158 Carter, 4 Measure of Freedom, 265-267. See also Michael Taylor, Community, Anarchy and Liberty
(Cambridge: Cambridge University Press, 1982), ch. 4.
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other values, such as dignity and respect.'®

Proponents of the overall-freedom thesis, however,
argue that liberal defenders of the specific-freedom thesis are misguided, since they fail to
recognise that they favour specific freedoms because of their important contributions to overall
freedom. The basic liberties, for example, can be seen as especially important because they are
the basis for many other freedoms. To again apply Carter’s act-tree metaphor (Section 3.6), we
might say that the basic liberties form the trunk out of which many other freedoms grow.

Pettit appears to accept the overall-freedom argument for providing for the basic liberties
when he says promoting republican freedom requires institutions that provide the resources and
protection required for everyone to enjoy ‘a generous set of compossible choices’.'® Only then
will citizens have an equal role in controlling the legislation that guarantees citizens’ capacity to
exercise the basic liberties.'®* Promoting republican freedom, in other words, involves increasing
individuals’ sets of combinations of conjunctively exercisable actions, or compossible choices.
That straightforwardly means promoting overall freedom.

However, Pettit seems to think republican freedom conflicts with the promotion of overall
freedom because it requires that these choices be more robustly protected than is compatible with
the promotion of overall freedom. Republican freedom always requires the existence of formal
institutions (and, as we shall see in Chapters 5 and 6, informal institutions) that protect
individuals against uncontrolled interference. Whether maximising pure negative freedom calls

for such institutions, on the other hand, is conditional on they will actually enhance individuals’
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sets of conjunctively exercisable actions. As I have just noted, maximising overall freedom
could, under certain ideal conditions, conflict with such institutional constraints.

However, the conflict between Pettit’s institutionalist view of freedom and the promotion of
overall freedom is weakened by the observation I made in the previous chapter of protection
against interference in cases where interference is in any case highly unlikely. Now I can
strengthen this argument by pointing to how individuals populating a community where they can
reliably trust each other not to interfere with one another without the protection of formal
institutions, can reasonably reject such institutional protection. It does not seem reasonable to
think they would accept institutions that would take away some of their freedoms without giving
them new ones. If republicans would nonetheless insist on freedom depending on formal
institutions, then their judgment about the freedom of people living in this community would
differ from that of the pure negative freedom theorists. But republican freedom then cannot be
formulated in the consensus model, as on Pettit’s account. It must instead impose a particular
comprehensive doctrine, according to which political engagement and protection against
uncontrolled power is especially valued.

In the large, pluralistic society assumed in political liberalism, however, the level of society-
wide trust we find in the anarchical utopia is extremely unlikely. People are less virtuous and
cooperative, perhaps primarily because they disagree about what it means to be virtuous and
what they ought to cooperate to bring about. It is on the basis of this fact that Rawls thinks the
citizens of a modern society will only agree on fundamental principles of governance if the
principles ensure everyone the capacity to exercise the basic liberties. In a modern, pluralistic
society, then, unlike the conformist anarchical utopia, formal protection of the basic liberties will

play a central role in promoting overall freedom. We can therefore expect the extent to which
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someone can exercise the basic liberties to be a good indication of how free that person is
whether we take a republican or pure negative view of freedom.

This discovery supports the argument of the last chapter: republicans must reduce the scope of
freedom at the expense of overall freedom in order to avoid making the same freedom judgments
as pure negative freedom theorists. That means a more specific account of the common good

than the one we get from Pettit’s politically constructivist procedure.

4.10 Conclusion

This chapter has analysed Pettit’s account of common interests and demonstrated how he
identifies these interests within the framework of Rawlsian political constructivism. The chapter
therefore supports Rawls’s view of the exercise of public reason as ‘an aim ... justice as fairness
[as well as political liberalism generally] shares with civic republicanism’.!%> Both accounts,
Rawls says, call for stable institutions protecting freedom and equality in order to establish a
broad basis for public reason and a political conception of justice.

Republican freedom is the status of being free from anyone’s uncontrolled power to interfere
with you contrary to your instruction. This is the status of people in popular control of their
government. And they possess such control when the government is forced to promote their
common interests. The scope of republican freedom therefore contains those actions that cannot
be obstructed to promote the common good, as defined in this chapter. Pettit has thus fixed the
scope of republican freedom, and that will be important to keep in mind when we in the next
chapter consider the extent to which republican freedom can require robust protection against

uncontrolled interference. Republican freedom cannot require protection that is more robust than
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what is compatible with respecting the scope—that is, on Pettit’s account, it cannot undermine
citizens’ capacity to exercise their basic liberties.

This account of the scope of republican freedom looks problematic with respect to falsifying
the equivalent-judgments thesis. Liberating republican freedom requires a scope-robustness
trade-off that favours robustness to an extent that undermines pure negative freedom. By making
this balance point between the two dimensions, republicans can identify a set of cases in which
they think people’s freedom increases while pure negative freedom theorists must say it
decreases. However, this robustness-favoured trade-off is beyond reach if we fix the scope to

Pettit’s understanding of the common interests.
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Chapter 5: Ethos

5.1 Introduction

As we saw in Chapter 3, we measure the robustness of a definition of freedom in terms of how
well protected the actions within its scope must be against being prevented. The less accessible a
possible world in which someone prevents you from exercising any of these actions is, the more
robustly protected are these actions.

In this chapter and the next, I consider the institutional structure that must be in place to meet
the robustness requirements of republican freedom. I compare this structure to the institutions
pure negative freedom theorists would consider freedom-enhancing. I thus scrutinise Carter and
Kramer’s claim the protection against interference required for republican freedom would also
contribute to people’s pure negative freedom. I find support for the dissertation’s core argument,
which is the republican dilemma: Carter and Kramer’s view holds insofar as republican freedom
1s understood not to require protection beyond the level at which more protection would only
reduce citizens’ combinations of conjunctively exercisable actions. While protection beyond this
point is possible, making it a requirement for republican freedom would make this ideal highly
demanding on the citizens. It would undermine the pluralism characterising modern society and
be unattractive from a liberal perspective.

I distinguish between formal and informal institutions. The former includes politically
constructed legal and coercive bodies, such as courts, parliaments, and laws. The latter consist
primarily of social norms. I show how the most plausible approach to institutional protection is
the ‘comprehensive approach’, which takes both kinds of institution into account. However,
whether we take a strictly formal or a comprehensive approach, we can potentially find

differences between the protection republicans and pure negative freedom theorists would see as

134



freedom-enhancing. But republicans have good reasons for not taking a distinct approach, as that

would significantly constrain the number of courses of action citizens can pursue.

5.2 Institutional protection

Pettit identifies ‘three core ideas’ in his own republican theory. The first idea is that republican
freedom is the state’s primary concern.! This idea is, of course, already familiar to us.
Institutions should be set up to advance non-domination by making citizens and government
officials disposed to letting the people control their government.

Here the second core idea—the mixed constitution—comes into play. Securing the citizens’
republican freedom requires a mixed constitution that distributes political power evenly across
society and prevents all power from ending up in one individual or group.? It is thus designed to
consolidate popular control in equilibrium—what me might call the ‘power-sharing equilibrium’.
The different powerholders constrain one another, thus making sure no one can wield
uncontrolled power. This idea expresses one aspect of the institutional protection of popular
control that republican freedom requires. With political power distributed across the population,
and each group interested in maintaining its share in this power, it will be in every group’s
interest to prevent any other group from acquiring more than an equal share. The mixed
constitution as an institution for maintaining popular control depends on agents being motivated
by a desire to maximise their political influence. It ensures that decisions on law and policy are
based on interaction between different centres of political power, instead of being expressions of

the concentration of power in any one of these centres.’

! Pettit, On the People’s Terms, 5.
2 Pettit, On the People’s Terms, 5-6.

3 Pettit, On the People’s Terms, 283.
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Pettit identifies other important institutions in his discussion of how to deal with three
particularly worrisome threats to popular control.* First, elected politicians might abuse their
power to serve their own private interests.” Politicians are likely to be concerned with the next
election and therefore focus on meeting citizens’ immediate, short-term interests. To avoid bad
long-term consequences, Pettit believes policy-making that can have such consequences should
be given to unelected officials, who are appointed for fixed or open terms, and therefore need not
serve at the pleasure of those who appointed them.® Other institutional remedies to these
problems are, for example, supermajority requirements and majority support in two constituted
houses of parliament.”

A second threat is that of private lobbies using their influence to steer the government in
directions without popular support.® A private lobby can deceive and manipulate decision-
makers, as well as threaten to harm the society, for example by threatening to move industry
elsewhere at a great cost to society. Private lobbies can also make politicians dependent on their
financial support in electoral campaigns. A parliamentary legislature is, in Pettit’s view, better
equipped than other systems for dealing with this problem, since it can use independent
regulators to impose restrictions on private campaign contributions. It also tends to require the

members of the majority party to vote together, which means the lobbies typically have to buy

4 Pettit, On the People’s Terms, 231-238.
5 Pettit, On the People’s Terms, 232-233.
6 Pettit, On the People’s Terms, 232, 236.
7 Pettit, Republicanism, 181.

8 Pettit, On the People’s Terms, 233-235.

136



over a whole party or a couple of parties to become influential. In other systems, it is easier to
identify pivotal figures for lobbies to concentrate on.’

A third danger is that unelected authorities established to counter the first two threats—such
as judges, ombudsmen, a central bank, and various commissions—might gain power that
undermines popular control.!” These are institutions meant to guard against threats to popular
control. But who will guard the guardians? People need to put pressure on these unelected
authorities to make it unprofitable for them to serve their private interests. This task is
particularly a responsibility for a press independent of private interests conflicting with avowal-
ready interests. For example, Ronald Dworkin, in his defence of judicial review, argues that
making sure unelected judges reach decisions benefitting their society depends on media
coverage stimulating popular interest in the nomination of judges as well as their decision-
making.!! Society can thus force judges to make decisions compatible with common interests.

We thus see how informal institutions, which inform people’s behaviour without the use of

legal coercion, are especially important to counter this third threat. But informal institutions are

® Pettit, On the People’s Terms, 235. Pettit might be right about strong party systems reducing special interest
lobbying to some extent, but such lobbying still occurs in these systems, though it is directed more at the executive
than at the legislature. To determine how resistant parliamentary systems are to the problem Pettit identifies, we
must look at specific features, such as the number of parties represented and how large and cohesive the parties are.
For some discussion of these matters, see John M. Carey, Legislative Voting and Accountability (Cambridge:
Cambridge University Press, 2009).

19 Pettit, On the People’s Terms, 235-238.

' Ronald Dworkin, Justice for Hedgehogs (Cambridge, MA: The Belknap Press of Harvard University Press, 2011),

395-399.
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crucial for any threat to popular control. If people are not motivated to make formal institutions
function as they are supposed to, they will not operate in this way.

This takes us to Pettit’s third core idea: citizens must themselves make sure the state remains
committed to securing their freedom.!? They must individually and collectively commit to a
virtuous pattern of contesting political decisions and initiatives that promote personal interests at
the expense of common interests. This is an essential part of another key republican institution:
contestatory democracy. People must have an arena for publicly expressing their complaints so
as to hold political powerholders accountable for their actions. Political decision-making,
remember, must track common, or avowal-ready, interests. Groups and individuals will look for
ways of acquiring more than an equal share of government control and they might succeed
unless others keep an eye on them. The extent to which citizens succeed in such vigilance is a
function of popular control, and therefore also of republican freedom. '3

No matter how virtuous government officials have been, Pettit says citizens should ‘always
insist on the authorities going through the required hoops in order to prove themselves
virtuous’.'* ‘People must be on the watch for proposals or measures that are not suitably
supported’, Pettit writes, ‘and they must be ready to organize in opposition to such policies’.!

They must be ready to contest the decisions of government officials—elected or unelected—via

12 Pettit, On the People’s Terms, 5.
13 Pettit, On the People’s Terms, 279.
14 Pettit, Republicanism, 264.

15 Pettit, On the People’s Terms, 226.
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channels such as the courts, the press, demonstrations in the streets, or by contacting their
representative in parliament or an ombudsman.'®

Pettit leaves it ambiguous whether this third core idea means citizens need to take an active
role in political decision-making or merely that formal institutions must be in place to give
citizens the opportunity for such participation. The former interpretation requires that citizens
commit to a behavioural pattern of keeping an eye on the powerholders and being ready to speak
out whenever they become aware of decisions or intentions undermining their common interests.
On this view, republican freedom and popular control require the informal institution of norms of
virtue—that is, norms making citizens commit to such virtuous behaviour. The latter
interpretation, on the other hand, requires no such norms or any other informal institution. On
this view, making sure citizens have the opportunity to observe and actively participate is
sufficient.

Pettit seems to favour this formal interpretation when he says that people are free as long as
‘they are able to contest decisions at will and, if the contestation establishes a mismatch with
their relevant interests or opinions, able to force an amendment’.!” That is, no one can prevent
them from accessing relevant information or from expressing their concerns publicly. As we saw
in Section 4.4, Pettit thinks citizens with this opportunity to contest decisions they believe to
undermine common interests but choose not to ‘only have themselves to blame’.!®

To blame for what exactly? Presumably, for the loss of popular control. Pettit seems to think

that if the citizens have chosen to sacrifice some popular control over their government in order

16 Pettit, On the People’s Terms, 237; Pettit, Republicanism, 193.
17 Pettit, Republicanism, 186. My emphases.

18 Pettit, On the People’s Terms, 228; Pettit, Republicanism, 39.
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to pursue other ends, they are themselves responsible for the loss and therefore remain as free as
they were before. But on this account, republican freedom does not require popular control; it
demands that it be up to the citizens themselves whether to have popular control or not. This
understanding is implausible, since republican freedom is the protection against uncontrolled
interference. If people must themselves play a role in their protection but choose not to, then they
have chosen not to be free, or to be less free than they otherwise would be.

We shall see that Pettit also recognises the importance of norms of civic virtue, and
consequently appears to contradict his own view that formal opportunity to participate is
sufficient.!” On the comprehensive view of institutional protection, citizens’ ability to contest is
insufficient; protection against uncontrolled power requires that they must actually contest any
attempt to undermine their common interests. Formal institutions are, in other words, insufficient
for achieving the power-sharing equilibrium.

This latter half of this chapter and the next chapter focus primarily on informal institutions
that induce such acts of civic virtue without the threat of legal coercion. In the next chapter, we
get a likely explanation of why Pettit is reluctant to fully accept the importance of a virtuous
citizenry. In this chapter, I compare formal institutional protection of popular control to
comprehensive institutional protection, which includes both formal and informal institutions. I
show why the formal account is insufficient, and why both republicans and pure negative

freedom theorists should take the comprehensive account.

19 See especially Pettit, Republicanism, ch. 8.
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5.3 The formal interpretation

If republican freedom is something one enjoys whenever certain formal institutions are in place,
then it is a strictly legal status. It is a status enjoyed by individuals subjected to a law designed to
promote their common interests. To understand how republican freedom can be understood as a
legal status, I apply List’s distinction between three kinds of normative law: constitutional,
ordinary legal, and moral.?’ Each of these kinds of law corresponds with a set of permissible
worlds. The set of possible worlds permitted by constitutional law is greater than the set
permitted by ordinary law, and the set permitted by moral law is likely to be the smallest.?' The
first two kinds of law determine the bounds of the formal interpretation of republican freedom,
whereas the third kind determines the bounds of the comprehensive interpretation.

The constitutional and ordinary legal sets of permissible worlds, then, contain the worlds
where people enjoy formal republican freedom. Here citizens are protected against uncontrolled
interference by legal rights that guarantee a certain opportunity set across all permissible worlds.
What matters is not that citizens never experience such interference, but that such interference be
appropriately penalised. As already discussed in Section 3.4.2, republican freedom requires
protection against uncontrolled interference with impunity. A vigilant and effective police force,
for example, can make it a modal fact that criminals are caught in most socially possible worlds,
thus enhancing the modal robustness of the protection against interference conflicting with the

citizens’ avowal-ready interests.

20 List, “Republican Freedom and the Rule of Law,” 206.

21 List, “Republican Freedom and the Rule of Law,” 206.
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List takes the formal understanding and examines republican freedom as a legal status.?? On
his interpretation, republican freedom requires that society be organised so that no agent can
disrespect another agent’s legal status by interfering with him as it pleases her. List contrasts this
status with pure negative freedom, since legal protection against interference is not a necessary
condition for pure negative freedom. While pure negative freedom focuses on an agent’s
contingent freedom in a particular world, republican freedom focuses on the agent’s freedom
made robust under law.?

This distinction is inaccurate. List, like many other sympathisers of republican freedom,
understands pure negative freedom solely as be about an agent not actually being prevented from
performing specific actions. However, we have seen, especially in Sections 3.5 and 3.6, that pure
negative freedom theorists also count subjunctive prevention as a source of unfreedom. For
example, they do not consider B free to do x simply because A does not actually prevent him
from doing x in the world in which he does not try to do x. They must also look at possible
worlds where B does try to do x to determine whether he is free to do x. Furthermore, pure
negative overall freedom is a measure of the probability of performing actions, especially
conjunctively. If B is not prevented—either actually or subjunctively—from doing x, his overall
freedom is, in part, a measure of the probability of A not preventing him from doing other
actions in conjunction with x. B’s institutional protection against such interference makes it
occur in fewer possible worlds, which indicates a reduction in the probability of interference.
Pure negative freedom theorists therefore cannot focus only on the actual world, as List claims.

They must also look at other possible worlds.

22 List, “Republican Freedom and the Rule of Law,” 201-220.

23 List, “Republican Freedom and the Rule of Law,” 211.
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However, List’s view of republican freedom as a legally protected status nonetheless offers a
way of distinguishing the two freedom concepts. While formal republican freedom explicitly
requires the presence of formal institutions, pure negative freedom can rely on whatever kind of
institution that reduces the probability of agents interfering with one another. The law states what
is permissible, and these statements are modal facts that are true in all permissible worlds, which
form a subset of all possible worlds.?* We measure formal republican freedom in terms of the
robustness of these modal facts across accessible worlds.?> The larger the set of accessible
worlds in which the uncontrolled interferer will be punished under law, the more robust is the
protection against uncontrolled interference. Only when the rule of law is sufficiently robust do
people enjoy republican freedom. B must therefore be institutionally protected even from the
most remote chance of A interfering with him. The republican robustness condition, as List
interprets it, requires these modal facts to be true in all of the possible worlds A can access. What
matters on the pure negative account, on the other hand, is whether A will do so, and thus
subjunctively prevent B from performing some action, or, with respect to overall freedom, the
probability of A accessing an impermissible world. In neither case is pure negative freedom
theorists concerned with whether A can prevent B or not; they are concerned with whether she
will do so or with its probability.

As Pettit notes, non-domination cannot be understood in terms of probability of uncontrolled
interference, since A can dominate B even if A has no interest in interfering with B, and the

probability of such interference is no higher than that of B interfering with A.2% Republican

24 List, “Republican Freedom and the Rule of Law,” 206.
25 List, “Republican Freedom and the Rule of Law,” 209.

26 Pettit, Republicanism, 88.

143



freedom requires ‘the sort of security which means, not just that people with a power of arbitrary
[uncontrolled] interference will probably not exercise it, but that the agents in question will lose
that power’.?” While Pettit accepts that a higher probability of interference makes the domination
worse, B remains no less dominated as long as A can interfere as it pleases her.?8

We thus see why Pettit repeatedly stresses that while people can have pure negative freedom
under a benevolent dictator, they cannot have republican freedom, since a dictator by definition
possesses the uncontrolled power to interfere with them as it pleases her. This legal
understanding of republican freedom also makes sense of Pettit’s use of the example of the slave
as someone who is paradigmatically unfree. Government under popular control—especially its
individualised control component (Section 4.4)—implies the rule of law, and can never be
compatible with the unconstrained, uncontrolled power of some group or individual. Republican
freedom can therefore be understood as a status people enjoy under the law. On the pure negative
account of freedom, on the other hand, any interference is a source of unfreedom, whether it is
legal or not. A way of distinguishing the two freedom concepts is therefore to understand the rule
of law as a necessary condition for republican freedom, as on List’s understanding.

More precisely, formal republican freedom requires the rule of good law, since law as such
need not protect citizens’ common interests. Joseph Raz provides a list of characteristics of the
rule of law.?° For the law to rule, it must be predictable, clear, publicly known, consistent, and
stable; it must be made under the guidance of open, stable, clear, and general rules; it must be

interpreted by an independent judiciary, courts must be unbiased and easily accessible, and the

27 Pettit, Republicanism, 73.
28 Pettit, On the People’s Terms, 68—69.

2 Raz, The Authority of Law, 214-218.
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police must enforce the law effectively. The law defines the permissible use of state power, and
thus constrains it.3° This is no doubt a good, but the law can be designed and enforced for
oppressive, malevolent purposes.! The law should be just, serve the common good, and protect
moral rights, but it need not do so. Leslie Green calls this ‘the fallibility thesis’.3?

Pettit accepts the fallibility thesis. Protection against uncontrolled interference entails the rule
of law, but the reverse is not the case. The law protecting against uncontrolled interference is
forced to track citizens’ avowal-ready interests.>* The law need not be subject to collective
control, and legal coercion can therefore be an exercise of uncontrolled power. This is why
Lovett calls Pettit’s account of non-domination ‘substantive’: the law must serve the common
good. Alternatively, Lovett explains, the rule of any law, good or bad, protects people from
‘procedural’ domination, as its constraints on government power makes legal coercion
predictable, however unjust it might be.>* On the substantive, moralised account of non-
domination, the law must be appropriately made and applied to force the government, the
citizens, and other actors in society not to interfere with others contrary to their avowed interests,

thus providing the robust protection republican freedom requires.>> And such legal protection

30 Raz, The Authority of Law, 219-220.

31 Raz, The Authority of Law, 211-214.

32 Leslie Green, “Legal Positivism,” The Stanford Encyclopedia of Philosophy, ed. Edward N. Zalta, last modified 8
March 2018, accessed 9 June 2018, URL: https://plato.stanford.edu/archives/spr2018/entries/legal-positivism.

33 Pettit, Republicanism, 5,36-37, 55, 84, 122, 174, 184, 198.

3% Frank Lovett, 4 General Theory of Domination and Justice (Oxford: Oxford University Press, 2010), 111-119.

35 Pettit, Republicanism, 112.
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against uncontrolled power is sufficient for republican freedom, on the formal interpretation,
regardless of the extent to which it actually prevents interference.?®

This formal interpretation of republican freedom consequently vindicates the common view
among republicans that slavery is categorically an affront to republican freedom, but not to pure
negative freedom. ‘Slave’ is, after all, the legal status of a person who is owned by another
person who can do whatever he wants to her slave. By definition, a slave lack rights that citizens
possess, such as the political right to vote and run for public office. Pettit and Skinner use the
slave example to distinguish republican freedom from pure negative freedom, since the slave’s
master might be benevolent and choose not to interfere with her slave. The master consequently
does not necessarily make the slave unfree in the pure negative sense. If republican freedom is a
legal status, protected by formal institutions, then this contrast makes sense, since the slave, by
definition, lacks such institutional protection.

If republicans accept this formal understanding of republican freedom, they can make
judgments about people’s freedom that will conflict with those of pure negative freedom
theorists. For example, in the anarchical utopia I have mentioned before, people have much pure

negative freedom, but they have no formal republican freedom.

5.4 The gentle giant
To get a better understanding of this formal understanding of republican freedom, let us consider
Kramer’s example of a village where a giant is fully capable of making himself a tyrant who can

interfere with the other villagers as it pleases him.3” Fortunately, the giant prefers to live in a

36 Pettit, Republicanism, 84.

37 Kramer, “Liberty and Domination,” 47-48; Kramer, The Quality of Freedom, 140-141.
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cave secluded from other people. He loathes the idea of social interaction, let alone the idea of
interfering with others. The probability of him interfering with others is therefore ‘effectively
zero’, Kramer says.?® People in this society know that it is possible for the giant to interfere with
them, but they also know he is very unlikely to do so. They therefore go about living their lives
with no fear of the giant. They leave the giant alone, and the giant leaves them alone.

In the example, Kramer notes, the gentle giant ‘is a dominator (according to Pettit’s criteria
for that status), but he is not significantly reducing the overall liberty of anyone else’.>* Since
pure negative freedom is strictly empirical, as we saw in Section 2.3, it cannot build a need for
formal institutions into its definition. It is only concerned with individuals’ actions, and if formal
institutions do nothing to contribute to enhancing the number of actions people can perform, then
they do not contribute to pure negative freedom.

A formal understanding of republican freedom, on the other hand, has a built-in requirement
of formal institution. On this account, the mere fact that the giant is not constrained under the
rule of law makes the villagers unfree. After all, as Pettit says, the dominator need not want to
interfere with the dominated. ‘I may wish not to dominate you’, he says, imagining himself in a
position of superior power, ‘but whether I like it or not you are dependent and I exercise
domination’ .

This view is consistent with Skinner’s view of Kramer’s gentle giant example. For Skinner,

‘the community is wholly enslaved ... [i]f the giant could interfere at will and with impunity’.*!

38 Kramer, The Quality of Freedom, 141.
39 Kramer, “Liberty and Domination,” 47.
40 Pettit, On the People’s Terms, 62.

41 Skinner, “Freedom as the Absence of Arbitrary Power,” 97.
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Like Pettit, Skinner argues that ‘it is the mere possibility of your being subjected with impunity
to arbitrary [uncontrolled] coercion, not the fact of your being coerced, that takes away your
liberty and reduces you to the condition of a slave’.*> Coercive, legal institutions are required for
republican freedom, but since such institutions need not reduce the probability of interference, as
in the gentle giant case, they are not strictly required for pure negative freedom. The giant’s
gentleness is sufficient.

We therefore see how the gentle giant example is a case where republican and pure negative
freedom can make different judgments about the villagers’ freedom. The probability of the giant
interfering is so low that it has no impact on anyone’s pure negative freedom, but the giant
nonetheless makes the villagers unfree in the republican sense.*’ Kramer notes that domination
usually comes with a reduction in the dominated person’s overall freedom. And when it does
have this effect, as opposed to in the gentle giant case, pure negative freedom theorists will
obviously recognise it as a loss of freedom.** However, the gentle giant example shows, as
Kramer observes, that someone can be a dominator ‘without significantly impairing the overall
freedom of anyone else’.#

If we compare this scenario, S;, to an alternative scenario, S>, where formal institutions
protect the villagers against the giant’s interference, we see that the villagers’ pure negative
freedom is no greater in S> than in S;. In fact, pure negative freedom overall in society will be

reduced by these institutions, as they necessarily impose constraints on the giant’s opportunity

42 Skinner, Liberty before Liberalism, 72.
43 Kramer, The Quality of Freedom, 140.
44 Kramer, “Liberty and Domination,” 49.

45 Kramer, The Quality of Freedom, 142.
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set, as well as on the opportunity sets of other villagers insofar as they are made to establish and
maintain these institutions. On the formal republican account, on the other hand, it does not even
make sense to talk about freedom in S, since freedom is constituted by the institutions only

brought into existence in So.

5.5 Protection and common interests

While the gentle giant example shows how republicans can make freedom judgments that
conflict with those of pure negative freedom theorists, doing so requires republicans to commit
to an account of freedom we have seen they are reluctant to endorse. In Chapter 3, I identified
the path for republicans to follow to falsify the equivalent-judgments thesis: define freedom so
that it requires the protection against interference to be so robust that it reduces the number of
actions individuals can perform. This is the path Pettit and Skinner follow by insisting on the
giant making his fellow villagers unfree.

However, Pettit seems to take a different path when he says freedom only requires protection
to the extent that the eyeball test is met. If this is all that is required, then the villagers will be
free in S, since the villagers seem to have no reason to look the giant in the eye with good
reason for fear or deference. If they did have such a reason, the giant would reduce their number
of combinations of conjunctively exercisable actions by making the action of looking him in the
eye not conjunctively exercisable with a set of other actions. He would, consequently, reduce
their pure negative freedom.

In light of the previous chapter, we see another reason why Pettit’s account of republican
freedom conflicts with a transition from S; to S>. Since the institutions protecting the villagers
against the gentle giant only reduce what the villagers can do, it would be reasonable for them to

object to these institutions. Constructing and maintaining the institutional protection is, in other
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words, not in their common interest, and the interference it involves would therefore be
uncontrolled. The formal understanding of republican freedom should therefore require formal
institutions to protect citizens against interference only insofar as it actually promotes citizens’
common interests. But that means deviating from the path republicans must stick to in order to
falsify the equivalent-judgments thesis.

We see why this is so by recognising that also pure negative freedom theorists look
favourably at institutional protection in cases more realistic than the gentle giant example. By
assuming more ordinary circumstances, pure negative freedom theorists would also understand
institutional protection against interference to contribute to people’s freedom. They will require
that individuals possess legal rights that protect certain freedoms by threatening others with legal
punishment if they interfere with any of these freedoms.

A right protecting B against A’s uncontrolled interference is a claim that A cannot interfere
without legal permission with a correlative duty on A not to interfere with B contrary to B’s
instructions. If this is what republican freedom is, then it relates to pure negative freedom in the
same way as liberal rights. B’s right will contribute to B’s freedom insofar as it reduces the
probability of A’s interference, and consequently increases B’s number of conjunctively
exercisable actions. The legal enforcement of such rights takes away certain freedoms, but it can
nonetheless enhance individuals’ pure negative freedom.

This means that while we might say that republican freedom differs from pure negative
freedom because it has an in-built requirement of rule of law as long as it actually enhances what
people can do, this difference does not lead republicans and pure negative freedom theorists to
make different judgments of how free people are. In other words, it does nothing to challenge the

equivalent-judgments thesis.
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5.6 The insufficiency of legal protection

A more general problem with a strictly formal interpretations of any freedom concept is that it
fails to explain cases we expect the concept to explain. With a formal understanding of
republican freedom, we will fail to see obvious cases of domination for what they are. Recall that
Pettit says a free person can ‘walk tall amongst others and look any in the eye without reason for
fear or deference’.*® The legal protection offered formal institutions can offer is simply
insufficient for securing this status.

This conceptual shortcoming becomes particularly apparent in Dowding’s example of two
societies with equal levels of formal republican freedom but different levels of overall pure
negative freedom.*’ The two societies, Dowding explains, have ‘the same constitutions,
regulatory institutions, and enforcement practices’. These two societies have the same amount of
formal republican freedom, he says, ‘even if in the first one class of people (say women) had
continually to resort to the law if they wanted their liberties respected, whereas in the other they
rarely had to do so’.

The two societies differ in terms of pure negative freedom, however, since women in the first
society must go to the courts in order to enjoy institutional protection, whereas in the other, they
need not do so. Women consequently have more combinations of conjunctively exercisable
actions in the second society than in the first. That is, they need not go through the court system
to perform whatever actions discriminatory practices would otherwise prevent them from doing.
But since the formal institutions are the same in both societies, women have the same level of

formal republican freedom. Dowding therefore concludes that while pure negative freedom is

46 Pettit, On the People’s Terms, 8.

47 Dowding, “Republican Freedom, Rights, and the Coalition Problem,” 312.
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compatible with the intuitive view that women are freer in the second society than in the first,
formal republican freedom is not.

But it is also implausible to think the women in the two societies are equally able to ‘walk
tall amongst others and look any in the eye without reason for fear or deference’. Women clearly
have a different social standing in the two societies, even though the laws and law enforcement
are the same. Formal institutions therefore cannot secure the status of non-domination. This
status must depend, in part, on informal institutions. Pettit also realises that formal institutions
cannot secure full protection against uncontrolled power. ‘Ultimately’, he says ‘the republic has
to rely on safeguards that are less tangible in nature, and perhaps less satisfying to the
imagination’.*® The republican ideal cannot be built only with ‘the heavy materials of

institutional protection ... we must also build with materials of civic virtue and trust’.*

5.7 The comprehensive interpretation

The comprehensive interpretation of republican freedom is therefore more plausible. This
account takes republicanism into List’s third category of normative law: moral law. What is
permissible behaviour—that is, compatible with republican freedom—is not only specified by
constitutional and ordinary law, but also unwritten codes for practice, especially expressed in
social norms. A moral law demands people’s obedience to moral standards prevailing in the
society without the threat of formal punishment. By applying republicanism also to moral law,
the scope of republican freedom shrinks, and the ideal becomes more demanding. How

demanding is the focus of the next chapter.
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>50 and on “a

As Pettit recognises, republican freedom depends on ‘socially established norms
certain sort of community’.>! The government’s power will be under popular control as long as
norms induce citizens to reliably resist decisions not tracking their avowal-ready interests.>?
Without norms motivating citizens to keep political power in check, legitimate government
remains ‘an unattainable ideal’, Pettit says.’ Citizens’ republican freedom, then, is protected ‘not
just by a susceptibility to legal sanction, but also by a spontaneous, culturally reinforced
civility’.3* The institutions required for realising republican freedom, Pettit says, ‘are by no
means restricted to the more or less legal instruments whereby the state operates; they also
include various institutions of civil society’.>

The social norms existing within a society constitute the social ethos, which specifies
common attitudes towards questions of ethics and morality—that is, how one ought to live and
how one ought to treat others. The ethos normalises beliefs about how others will behave, and
beliefs about others’ beliefs about how others will behave, and so on. The ethos is therefore an
important social coordinator and public institution, as it enables people to expect a certain
behavioural pattern from each other. In the second society of Dowding’s example, people are

expected not to discriminate against women, and generally refrain from doing so to avoid

contempt, and possibly also because they endorse values conflicting with such discrimination.
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Social norms are rules for what individuals should and should not do, such as not to tell a lie,
to keep one’s promises, wear black to funerals, and so on. Norms are regularities in behaviour
within a society that most citizens are aware of and conform to.’® Requirements expressed by
norms, Brennan et al. explain, are expressed either as deontic sentences (‘4 must do x in situation
s” or ‘A must not do x in s”) or as imperatives (‘Do x in s’ or ‘Do not do x in 5).>’ Regularities are
public rules in the sense that everyone knows what the rules demand of oneself and of others,
and that everyone knows that everyone else knows this. These rules are activated, or enforced,
when people’s behaviour deviates from them.>® They form a system of rules that define roles in a
society and are regularly acted on in accordance with a public understanding of that system. A
person knows what the rules demand of her and of others, she knows that others know this, they
know that she knows this, she knows that they know that she knows, and so on. The system also
imposes penalties whenever rules are violated.

This publicity of norms and other public institutions thus establishes a shared basis for
mutual expectations. This expectation is based on the common belief that others benefit from the
norms and will therefore contribute to maintaining them. They expect one another to conform to
existing norms, and to approve of others’ conformity and to disapprove of deviations.>®

Individuals’ desire to meet such expectations makes norms easy to abide by, and difficult to
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violate. As Brennan et al. write, norms are ‘easy to operate within, hard to get out of*.®* This
stickiness of norms enables people to form beliefs about how others will behave.

Although norms thus enable coordination, they need not be beneficent; they might be unjust,
immoral, or costly.®! They might, for example, enforce asymmetric power relations, and thus
entrench domination into the social fabric and consequently undermine republican freedom.
Republican freedom therefore depends on a specific kind of norms, which underpins an economy
of esteem that rewards vigilance and contestation of behaviour perceived to conflict with
avowal-ready interests, and, conversely, penalises behaviour conflicting with such virtue.?
Assuming that people crave each other’s esteem, no one will have an incentive to depart from a
virtuous pattern. Virtue thus becomes an equilibrium strategy.®® This equilibrium is self-

perpetuating, as the belief in conformity generates conformity.%

5.8 Norms of virtue
Republican freedom depends on norms constituting what we might call a ‘republican ethos’.
These are norms making possible the robust protection against uncontrolled interference
necessary for realising republican freedom, as understood on a comprehensive interpretation.

I distinguish between two kinds of social norms: legal and moral. The former are norms of

law-abidance and are the crucial distinguishing feature between Dowding’s two societies. People
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engage in illegal discriminatory practices in one society, but not in the other. Pettit clearly sees
the importance of legal norms. Society’s basic institutional structure, he says, is likely to advance
republican freedom only if individuals act in accordance with the rights and duties it provides.®
The absence of uncontrolled power will not be robust without norms inducing law abidance.®¢
Laws cannot work effectively, he says, unless they are ‘embedded in a network of norms that
reign effectively, independently of state coercion, in the realm of civil society’.’

Moral norms are also important for establishing a robust protection against uncontrolled
interference. These are norms people adhere to, and expect others to adhere to, independently of
whether they are supported by law or not. However, as Pettit notes, a clean separation between
legal and moral norms is problematic, since the law typically shape moral norms, and moral
norms shape the law.%® The law can enhance commitment to a moral principle, and so help
establishing a moral norms, while the law can also have an impact on what is commonly
considered morally acceptable.®® Laws supported merely by legal norms might over time shape
citizens’ moral beliefs so as to make law abidance compatible with moral standards. Pettit is not

the first republican to make the connection between moral and legal norms. Machiavelli wrote

that ‘just as good customs require laws in order to be maintained, so laws require good customs
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in order to be observed’.”® If existing norms, or customs, do not complement good laws, society
will not be free, since the norms will corrupt the laws.

Pettit’s third core idea of republicanism, which says that citizens must themselves make sure
the state remains committed to securing their freedom, requires more than appropriate legal
norms. This is evident in the observation I made earlier in this chapter, in Section 5.2, where we
saw that popular control must involve citizens’ commitment to making sure the government
promotes their common interests. Their republican freedom must therefore depend on citizens
committing to a behavioural pattern so as to force the government to function in this way.

Only moral norms can make this pattern robust by inducing citizens to remain vigilant of
their government and to contest any decision they perceive to conflict with the promotion of the
common good. The law, Pettit says, can protect people ‘only insofar as they manage to stay in
the legal limelight, away from the darker corners where interference can go unresisted and
unpunished’.”! ‘People must be on the watch for proposals or measures that are not suitably
supported’, Pettit writes, ‘and they must be ready to organize in opposition to such policies’.”
Ordinary citizens, he says, ‘need to be ready to blow the whistle’.”? Such publicity is only made

robust by citizens continuously demanding that decisions be made openly. Popular resistance,
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Pettit says, requires a common awareness that if the government abuses its power, then some
individual or group will protest and prevent this use of uncontrolled power.”*

We have seen that Pettit emphasises the importance of formal institutions, such as the mixed
constitution and an arena for contestation, but he also stresses the necessity of specific informal
institutions. Among these, he mentions ‘trade unions, consumer movements, prisoners’ rights
organizations, environmental movements, women's groups, civil liberties associations, and even
competitive market forces’. And as already noted, citizens must be ready to contest political
decisions via channels such as the courts, the press, demonstrations in the streets, or by
contacting their member of parliament or an ombudsman.” Pettit also mentions the importance
of cultural practices making it easy for women and members of minority groups to access formal
protection again uncontrolled interference.”®

Republican freedom therefore depends on moral norms that give citizens incentives to
commit to such vigilance and contestation. Brennan and Pettit’s idea of an ‘economy of esteem’
shows how norms can provide such incentives.”” Brennan and Pettit assume that people want
each other’s approval—they crave each other’s esteem—and this desire make them act in
accordance with social expectations. Ideally, citizens will internalise this reward structure to the
extent that they are unaware of it and will only become aware of it should they deviate from

rewarded behaviour and then experience disesteem.
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By applying this idea to his republicanism, Pettit shows how people can police each other
into conformity on virtuous behaviour.”® Attempts to use one’s power to serve private ends at the
expense of society’s interests will be met with ‘shame and ignominy’, he says.”® Such
disapproval could be an effective form of punishment.?® Brennan and Pettit call this social
phenomenon of social control ‘the intangible hand’.®' Republican freedom, Pettit argues, requires
us ‘to create a regulatory environment within which the intangible hand flourishes’.®

Of course, the intangible hand need not induce virtuous behaviour. For it to serve the
desirable function Pettit has in mind, it must promote the specific behaviour of vigilance and
contestation.®* The norms, Pettit says, must have ‘a republican character’.®* Political philosophy,
in Pettit’s view, should design institutions that encourage civic virtue, especially by encouraging
an economy of esteem, in which citizens’ pro-social behaviour satisfies their desire for others’
esteem, and avoids disesteem.®

Citizens’ desire for approval, as well as their desire to avoid disapproval, can thus motivate

them to remain vigilant and ready to contest decisions they believe conflict with common
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interests.? Society depends on effectively enforced good norms that provide citizens with the
knowledge that others will act in accordance with the ideal. Otherwise, these principles will not
be incentive-compatible, and therefore unstable. It is for this reason that Rawls considers good
norms necessary for giving reasonable persons an effective desire to support just institutions.?’
Only with the common knowledge that all, or at least most, people will cooperate on fair terms

can virtue be an equilibrium strategy.

5.9 Two kinds of constraint
We might think the constraining effect of social norms on people’s behaviour is strictly
‘external’ in the sense that they establish expectations people want to live up to regardless of
whether they are ‘internally’ committed to the moral values the norms promote. To return to
Dowding’s example, people are externally constrained if they refrain from discriminating against
women only because they think they will be taken to court for it, and that they will lose the court
case (legal norms), or because they think they will be disesteemed by their fellow citizens (moral
norms). Alternatively, they are internally constrained if they refrain from discrimination because
it conflicts with the moral values they hold.

Pettit takes a strictly external view when he, with Frank Lovett, writes that ‘virtuous self-
restraint would not remove domination’.®® Internal constraints do not force people to act for the

common good. As Pettit says elsewhere, ‘mere morality’ can protect no one against the
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uncontrolled will of another.?® Citizens must therefore continuously give government officials
reasons to use their power for the good of society, so that a pattern of popular control remains
robust whether officials have internalised a moral commitment to serving the common good or
not.”® Powerholders must therefore be compelled to use their power in line with avowal-ready
interests for the specific reason that they will get in trouble if they use it for other purposes. If A
is constrained only by her own moral conviction, she might interfere with B if her preferences
should change. So, for B to be free from A’s domination, a third-party must prevent A from
interfering. A’s moral convictions is therefore neither a necessary nor a sufficient reason for B’s
protection. B’s freedom therefore depends on A being forced to do something A is not required
to do voluntarily.

Acts on such personal commitments are due to mere goodwill, which Pettit repeatedly
emphasises adds nothing to the robust protection against uncontrolled interference. I might be
morally committed not to interfere with you, he says, but ‘it remains the case that I may prefer to
practise interference, whether out of weakness of will, out of malice, or out of a will for evil; the
option continues to lie within my capacity’.°! A moral constraint is only relevant, on this view, if
it takes the external form of convincing me that I will be penalised if I violate it.°? Internal
constraints are too unreliable to enhance the robust protection against uncontrolled power. We

might imagine government officials who serve the common good due to their republican

commitments. But that, Pettit argues, does not mean the people are in control of their
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government.®? Without denying that government officials can be genuinely virtuous, Pettit takes
the relevant constraint to be the motivation to constrain others.**

This emphasis on external constraints reveals a mistrust in powerholders that is characteristic
of republican thought. Pettit asks ‘Which of us would remain virtuous if we had access to the
ring of Gyges—the ring that makes a wearer invisible—and could commit a variety of offences
with complete impunity?’®> He believes few would remain virtuous under such circumstances.”®
Apathetic citizens are therefore a problem, as they give those hungry for power the opportunity
to satisfy their hunger.”” Even those deeply committed to non-domination might occasionally fall
for the temptation of acting in conflict with common interests.’®

Now, while external constraints no doubt seem useful in establishing and maintaining popular
control, such constraints are unlikely to materialise unless they are accompanied by internal
constraints. A cooperation scheme based strictly on external constraints is possible in principle.
People may collectively promote the common good strictly because of the common expectation
that anyone who defects will suffer moral disapproval or legal punishment. No one, then, need be
personally committed to the moral principle of promoting the common good. Civic virtue is in
equilibrium strictly due to expectations based on social norms. This is a case of pluralistic

ignorance: no one believes in a proposition—in this case, ‘We ought to promote the common
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good’—but everyone believes that everyone else believes in it. This scenario seems unlikely to
come about, and even less likely to be stable. If everyone is a knave, we cannot expect society to
run well. As M. Victoria Costa notes, ‘while this is a theoretical possibility, there is little reason
to think that it is achievable ... without presupposing a sufficient number of virtuous citizens’.”
In practice, Costa argues, ‘a sufficient degree of personal virtue’ will be necessary for making
sure individuals comply with the norms of promoting the common good.'?’ She is also right to
note that public officials will always have some degree of discretionary power, and only internal
constraints can make sure they use it virtuously.'?!

And internal constrains do have an impact on the two factors Pettit identify to indicate the
level of popular control and, consequently, on the extent to which people enjoy republican
freedom.!? First, how disposed people are to resist perceived abuses of governmental power is in
part determined by moral convictions. The same goes for the second factor: how disposed
government officials are to be inhibited by actual or potential resistance. If citizens are motivated
by republican values, they will be more disposed to such resistance than if they were motivated
by external pressure alone. And government officials with internalised republican values will be
more respectful towards the citizens and therefore more sensitive to their avowal-ready interests
and to the prospect of their resistance.

Ignoring personal commitment would also be unwise because inculcating individuals not to

want to dominate is a more efficient strategy than enforcing the moral code through law or the
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economy of esteem. After all, people will find ways to cheat no matter how strictly these external
mechanisms are implemented. A society of knaves is therefore highly unlikely to function in the
way republicans want it to. Making people personally disposed to behave in accordance with
republican values will always contribute to the probability of institutions functioning in the way
republicans want them to. Such dispositions enforcing internal constraints should therefore be
part of the republican ethos alongside dispositions to enforce external constraints.

I should note that if cooperation occurs strictly due to pluralistic ignorance, then people might
come to internalise republican values. That is, they might come to sincerely believe what they at
first wrongly believed all others to believe. This might stabilise the cooperation, but it does so

only due to the emergence of internal constraints.

5.10 Are good norms sufficient?

For pure negative freedom theorists, good norms can make formal institutions superfluous
insofar as the latter do nothing to enhance the number of actions people can perform. This is
evident in the anarchical utopia I have referred to earlier. It is now clear that good norms can also
function as external constraints that enhance the robustness of popular control. But Pettit denies
that norms can ever be so effective that formal institutions become superfluous. He gives two
reasons for this view.!% First, relying strictly on norms does not guarantee that people will agree
on which liberties are to count as basic liberties and on how to provide the resources people need
to exercise these liberties. And second, formal institutions are necessary for citizens not to rely

on each other’s goodwill.
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This view is compatible with the comprehensive understanding of republican freedom, of
course, since that account sees both formal and informal institutions as necessary for popular
control. However, in Section 5.5, we saw that the importance of formal institutions in Pettit’s
republicanism is contingent on certain facts about the particular society in focus. Pettit’s first
reason for considering informal institutions insufficient is clearly relevant only in societies where
people cannot agree on the liberties they are to collectively promote and protect. The fact of
pluralism is likely to make this reason relevant. This first reason is therefore a contingent rather
than categorical reason for the necessity of formal institutions.

To give strength to his second reason, Pettit refers to Immanuel Kant’s Kingdom of Ends,
where everyone is morally committed to respecting each other as ends, and a state is therefore
unnecessary for maintaining law and order. But a state under collective control is still necessary,
Pettit argues, since only a state can ensure the modally robust protection against uncontrolled
interference that republican freedom requires.'®* Without a state, the individuals populating the
Kingdom of Ends will depend on each other’s goodwill. Especially weaker parties will be ‘in the
position of dependants, not equals, in relation to [stronger] parties’.'® Crucially, coercive law
means weaker parties can enjoy protection against stronger parties not as gifts they should be
grateful for, but as an institutionally guaranteed claim. So, while good norms are necessary for
republican freedom, they are only sufficient in conjunction with a state forced to track avowal-

ready interests.
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The Kingdom of Ends is similar to Joel Feinberg’s ‘Nowheresville’.!% In Nowheresville,
people are ‘as attractive and virtuous as possible’.!?” But importantly, they have no legal rights.
They therefore lack the institutional structure that

enables us to “stand up like men,” to look others in the eye, and to feel in some fundamental way
the equal of anyone. To think of oneself as the holder of rights is not to be unduly but properly
proud, to have that minimal self-respect that is necessary to be worthy of the love and esteem of
others. Indeed, respect for persons (this is an intriguing idea) may simply be respect for their rights,
so that there cannot be the one without the other; and what is called “human dignity” may simply
be the recognizable capacity to assert claims.'®®

Feinberg’s emphasis on the importance of rights thus seems to capture exactly what Pettit has in
mind when he says law is necessary to protect people against domination—to make sure they
pass the eyeball test—even in a society where people are generally virtuous in spite of there
being no legal constraints.

Even if everyone commits to a pattern of virtuous behaviour, moral norms might still be
insufficient for assuring everyone that everyone else will act virtuous. Social cooperation is
therefore likely to depend on coercive state power also in a well-ordered society.'” As also
Rawls points out, ‘burdens of judgment’—that is, disagreement about the good among
reasonable persons—characterise a pluralistic society, and coercive political power is needed to

enforce the principles they agree on in overlapping consensus.'!® Reasonable persons’ shared
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moral commitments do not entail full confidence in one another’s consistent virtue. And citizens’
suspicion that others will not do their part could make citizens tempted not to do theirs. What
Rawls calls an ‘effective penal machinery’ might therefore serve an important role ‘as men’s
security to one another’ even in a society of where people are generally virtuous.'!

We have seen, however, that Rawls never abstracts away from the fact of pluralism. Pettit
also seems to take this fact for granted; he at least does not explicitly leave it out of his view of
the Kantian Kingdom of Ends.!'? Everyone respecting each other as ends in themselves need not,
of course, mean that they will continue to do so come what may. However, if social norms make
it common knowledge that it is highly improbable that anyone will ever interfere with another in
an uncontrolled manner, and that formal institutions can do nothing to further reduce this
probability, then, as we saw in Section 5.5, it would be incompatible with Pettit’s republicanism.
Formal institutions will then be reasonably objectionable, as they impose constraints on people
without offering them any meaningful protection.

To be sure, Pettit’s insistence on the importance of formal institutions to accompany, and
even give support to, informal institutions is no doubt plausible. But its plausibility is contingent
on certain facts about the society in focus. A strictly informal view of republican freedom
therefore cannot be ruled out categorically; its implausibility must be demonstrated empirically.

The alleged categorical distinction from pure negative freedom therefore collapses.
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5.11 Ethos and pure negative freedom

We saw in Section 5.5 that the formal institutions required for Pettit’s republicanism will also
contribute to people’s pure negative freedom. The same is the case with respect to informal
institutions. Informal, as well as formal, institutions will also be beneficial for pure negative
freedom. Any institution that will reduce the probability of interference with people’s
combinations of conjunctively exercisable actions will contribute to people’s pure negative
freedom. We have no good reason for thinking that informal institutions—such as norms against
interference—will not contribute to this end.

In the anarchical utopia where people voluntarily refrain from preventing others from
pursuing any course of action, people are inclined to cooperate and thus enable each other to
perform actions they can only perform jointly.!'* While people will not be formally, or legally,
penalised for acting otherwise, they prefer to act in this way, and therefore have a maximally
high number of combinations of conjunctively exercisable actions. This freedom utopia is
realised by a firm commitment to norms increasing the probability of cooperation and non-
interference to an extent that it is commonly expected as a matter of course. Any introduction of
formal institutions would come at the cost to people’s freedom.

This is just what we saw in the discussion of Kramer’s gentle giant example earlier in the
chapter. We cannot just look at the formal constraints on the giant. We must also look at his
preferences. As Kramer tells us, the giant has no desire to interfere with anyone; he just wants to
be left alone. In this case, the giant’s non-interference is not due to social norms, as his desire to
live by himself is not based on the belief that he will be shunned by others if he were to interfere

with someone. Perhaps some republicans will therefore say that since there are no external
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constraints, either formal or informal, on the giant, he makes the villagers unfree. However, we
have seen that a plausible understanding of norms depends on people endorsing the values they
promote. And the giant does endorse the value of non-interference. We could try to make the
giant care more about what other people think about him, but we would probably all be better off
just leaving him alone. Under more realistic circumstances, however, both internal and external
constraints will likely contribute to pure negative freedom. Formal institutions will be necessary
to make people cooperate and not interfere. We therefore see again, as we first observed in
Section 3.5, that republicans and pure negative freedom theorists both see formal institutions as
only contingently important for the promotion of freedom.

What matters for republicans, as for pure negative freedom theorists, is therefore the
probability of prevented from performing certain actions or combinations of actions.!'* How free
we judge someone to be in the presence of a more powerful agent does not differ whether we
hold the republican or the pure negative definition of freedom. This observation obviously

strengthens the equivalent-judgments thesis.

5.12 Conclusion

In this chapter, I have distinguished between two interpretations of the robustness condition of
republican freedom. On the formal interpretation, republican freedom requires that people be
protected strictly by formal institutions. This interpretation fits well with the understanding of
republican freedom as the absence of uncontrolled interference with impunity. On Pettit’s
understanding of formal republican freedom will lead him to make freedom judgments that are

equivalent to those of pure negative freedom theorists. By defining the scope of freedom in terms
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of common interests, as we saw in the previous chapter, Pettit cannot take the stronger
interpretation, which requires that formal institutions be strictly necessary for republican
freedom. The formal institutions required on Pettit’s account of republican freedom enforce
individuals’ liberal rights in a way that corresponds with the promotion of their pure negative
freedom.

But in any case, as also Pettit says, a strictly formal protection is insufficient for popular
control. Popular control also depends on informal institutions, especially in the form of social
norms. These required norms must serve a dual role: Give citizens and public officials incentives
to abide by the law, as well as incentives to be vigilant and ready to contest attempts to act in
ways that undermine avowal-ready interests. But we have seen that also these informal
institutions will contribute to pure negative freedom. So, while a republican ethos promotes
republican freedom, it also promotes pure negative freedom.

We therefore see that we must reject the commonly held view that only a republican freedom
concept can ground an argument for civic virtue. Costa notes that ‘[l]iberals who champion
freedom as noninterference’ think ‘the exercise of virtue is indispensable in sustaining a liberal
regime’. She makes a mistake, however, when she goes on to say that these liberals might still
see the importance of virtue, but only because they ‘do not ground their claims solely on the
value of freedom as noninterference, but also on other values such as personal autonomy’.''> We
can now see that freedom as non-interference, at least in its modern pure negative form, does
provide plausible grounds for a defence of virtue requirements.

But while Pettit does not falsify the equivalent-judgments thesis and liberate republicanism

from pure negative freedom, a stronger interpretation of republican freedom will do better. On
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the strong account, we reduce the scope of freedom so as to make its robustness require greater
protection against interference than is compatible with maximising pure negative overall
freedom. In the next chapter, I compare the different practical implications of Pettit’s moderate

account of republican freedom to those of this strong account.
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Chapter 6: Pluralism

6.1 Introduction

Taking the comprehensive interpretation of republican freedom gives us more flexibility in
specifying its robustness. With a strictly formal interpretation, we can only say that legal
institutions should promote whatever avowal-ready interests exist in society. This account is
compatible with citizens’ pursuing a wide range of conceptions of the good. The ideal of
republican freedom therefore becomes, in a sense, robust because undemanding, since it is
realisable in a wide range of possible worlds, each of which defined by distinct preference
ordering across the individuals populating it. This is not, however, the kind of robustness I have
focused on, which concerns the protection against uncontrolled power. We see this by noticing
that within the wide range of possible worlds in which formal republican freedom is achieved,
there will be worlds where citizens frequently experience the kind of domination that is a source
of unfreedom only on the comprehensive interpretation.

By taking the comprehensive view, we see republican freedom as compatible with a narrower
range of possible worlds, since we specify to a greater extent how people must behave. As we
saw in the previous section, this is the set of possible worlds defined by a specific moral law,
which is smaller than those specified by constitutional and ordinary legal law. By narrowing the
set of possible worlds in which the ideal is realised, we make the protection against interference
more robust, but only at the expense of narrowing the scope by making interference with a wider
range of behaviour compatible with the ideal. In this chapter, I explore what it means in practice
to reduce scope of freedom for the sake of greater robustness.

We shall see that such reduction in scope implies a reduction in the range of conceptions of

the good with which the ideal is compatible. Since promoting pure negative freedom also

172



requires institutional protection into the set of morally permissible worlds, such scope reduction
need not conflict with the promotion of pure negative freedom. However, as I have already
argued, restricting the scope of republican freedom beyond a certain point will enable
republicans to make judgments about people’s freedom that conflicts with the judgments of pure
negative freedom theorists. Scope reduction, with a corresponding increase in robustness, is
therefore the way for republicans to falsify the equivalent-judgments thesis and liberate

republicanism. This chapter explores the practical implications of this move.

6.2 Strong and moderate interpretations

To consider the implications of this scope reduction, Ingham and Lovett’s distinction between
strong and moderate interpretations of republicanism will be useful.! Recall from Chapter 3,
where I first introduced this distinction, that on the strong interpretation, republican freedom
requires institutions making sure that uncontrolled interference with impunity occurs in fewer
socially possible worlds than it does on the moderate interpretation.” The strong interpretation
cannot require that uncontrolled interference occurs in no socially possible world, since that
implies maximal robustness, which we have seen makes freedom impossible. However, we
might take it to demand maximal robustness, which certainly means going beyond the robustness
level of moderate republican freedom, which requires only that it be common knowledge that
uncontrolled interference will generally be punished. Moderate republican freedom is achieved

when the probability of institutional protection failing is so low that it will have ‘no significant

! Ingham and Lovett, “Republican Freedom, Popular Control, and Collective Action,” 778-779.
2 Recall from Section 3.2 that a socially possible world is defined by a specific combinations of preference orderings

across all individuals in a society.
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practical consequences’.? People can then behave towards each other “as if” they knew that
interference will result in a penalty no one will be willing to take.

We might assume with Ingham and Lovett that this is roughly what it takes to meet Pettit’s
eyeball test and that Pettit therefore holds this moderate view of republicanism.* On Pettit’s
account, inaccessibility of uncontrolled interference requires something significantly less
demanding than perfect law enforcement. Passing the eyeball test requires only that institutional
‘safeguards should enable people, by local standards, to look one another in the eye without
reason for fear or deference’.’ The test, Pettit explains, requires ‘a degree of protection against
others that makes the interference option ineligible, if not actually impossible, and that does this
more and more effectively with progressively more serious forms of interference’. It ‘identifies
the criterion for determining what is enough by way of safeguarding’.” That is, ‘the safeguards
should enable people, by local standards, to look one another in the eye without reason for fear
or deference’.® More specifically, they should be robustly able to exercise their basic liberties in
accordance with their avowal-ready interests.

List, on the other hand, takes the strong interpretation by understanding republican freedom
to require that punishment for acting in conflict with common, avowal-ready interests be so

regular it occurs in all socially possible worlds.’ If punishment in response to such behaviour

3 Ingham and Lovett, “Republican Freedom, Popular Control, and Collective Action,” 779.
4 Ingham and Lovett, “Republican Freedom, Popular Control, and Collective Action,” 779.
5 Pettit, On the People’s Terms, 47.
6 Pettit, On the People’s Terms, 84.
7 Pettit, On the People’s Terms, 84.
8 Pettit, On the People’s Terms, 47.

? List, “Republican Freedom and the Rule of Law,” 209.
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occurs in all socially possible worlds, it is a positive social law. Positive social laws, List
explains, are regularities in human behaviour, such as the law of supply and demand.'® The set of
all socially possible worlds is a subset of all biological possible worlds, which are a subset of all
physically possible worlds, which are a subset of all logically possible worlds. Each of these sets
is defined by positive—as opposed to normative—Ilaws. While uncontrolled interference will
always remain biologically, physically, and logically possible, List takes republican freedom to
require that it be socially impossible. While strict impossibility, even of the social kind, is itself
impossible, the measures required for maximising robustness are likely to include a very
effective police force, extensive surveillance, and, as we shall see, a highly vigilant citizenry.

As we saw in Section 3.4, Pettit rejects this strong interpretation by requiring only that
punishment be effective enough for citizens to pass the eyeball test. It is therefore puzzling that
he nonetheless thinks List ‘offers a wonderfully clear (and to me, congenial) view of how the
liberal and republican approaches compare in their treatment of possibility’.!! Ingham and Lovett
also endorse a moderate view. The strong interpretation, they say, ‘is too strong’.'> The moderate
understanding is the only reasonable one, they argue. It is subject to a ‘pragmatic constraint’ that
makes it a useful ideal that has ‘critical force without being hopelessly demanding’.!3

The strong and moderate interpretations are different trade-offs between the scope and
robustness dimensions of republican freedom. We have seen that the scope of freedom on Pettit’s

moderate view is tied to the people’s common interests as defined in the procedure of political

19 1 ist, “Republican Freedom and the Rule of Law,” 203-205.
11 Pettit, “Freedom and Probability,” 207, fn. 3.
12 Ingham and Lovett, “Republican Freedom, Popular Control, and Collective Action,” 778.

13 Ingham and Lovett, “Republican Freedom, Popular Control, and Collective Action,” 775.
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constructivism, and that this scope does not allow for enough robustness to give republicans a
basis for freedom judgments that conflict with those of pure negative freedom theorists. By
taking the strong interpretation, we strengthen the robustness requirement and, correspondingly,
weakens the scope requirement. This scope reduction means more acts of interference will count
as controlled and therefore compatible with freedom.

The strong interpretation fits well with Kramer’s observation that republicans have
traditionally viewed the process of securing individuals’ overall liberty as inevitably involving a
cost to their freedom from interference.'* But it is clearly not the ideal Pettit has in mind, since it
conflicts with the common good, as defined in a process of political constructivism (Chapter 4).
We have seen, however, that the respect for pluralism that emerge from political constructivism
entails a liberal ideal compatible with the maximisation of pure negative freedom. Moderate

republicanism therefore will not do to falsify the equivalent-judgments thesis.

6.3 Rawls and republican protection

Pettit’s concern with preserving the pluralism that characterises modern society is an important
similarity between his republicanism and Rawls’s political liberalism. But while Pettit recognises
certain similarities between his own and Rawls’s theories, he thinks Rawls’s protection against
uncontrolled power does not meet republican standards. Rawls, as Pettit’s understands him, only
requires that punishment for interfering with others’ basic liberties reduce the probability of such
interference.!> For Rawls, Pettit says, people should be made sufficiently sure that the powerful

will not interfere with them, and that could be achieved while leaving the powerful ‘able to

14 Kramer, The Quality of Freedom, 118.

15 Pettit, On the People’s Terms, 108.
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interfere at a relatively low cost’.!¢ Republicans, on the other hand, demand that such
interference with impunity be made inaccessible, not merely improbable. Passing the eyeball
test, Pettit says, involves a level of protection ‘certainly higher than anything envisaged by
Rawls’.!7

But Pettit should not be so certain about that. First of all, it is unclear why Pettit is so
confident that Rawls’s political liberalism cannot require that this test be met. Securing
protection against interference up to this level seems to be what liberal rights are for. As
Feinberg notes, rights should enable ‘us to “stand up like men,” to look others in the eye, and to
feel in some fundamental way the equal of anyone’.'® Another reason for thinking Rawls
requires that the eyeball test be met is his repeated emphasis on the importance of ensuring the
social bases of self-respect. Rawls says, for example that, self-respect ‘includes a person’s sense
of his own value’,'” and that it ‘normally depends upon the respect of others’.2? If you cannot
look other people in the eye without fear, then that is a good indication that they do not respect
you, that you do not have a sense of your own value, and that your self-respect is diminished as a
result.

Pettit gives two reasons for why his republican theory cannot ‘be cast as an attempt to espouse

Rawls’s first principle and to dispense with his second’.?! The first is that ‘Rawls’s first principle

16 Pettit, On the People’s Terms, 108—109.

17 Pettit, On the People’s Terms, 109.

18 Feinberg, “The Nature and Value of Rights,” 252.
19 Rawls, A Theory of Justice, 386.

20 Rawls, 4 Theory of Justice, 155.

21 Pettit, On the People’s Terms, 107.
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does not require full resourcing for the basic liberties’.?> We saw in Chapter 4, however, that this
concern with the basic liberties is exactly what Rawls takes any political conception of justice to
require. The second reason, however, concerns the topic of this chapter. Here Pettit says that
Rawls’s first principle ‘does not require [the basic liberties’] protection against domination, only
their protection in a weaker sense’.?® In other words, Pettit thinks his republicanism requires
more robust and demanding protection against uncontrolled interference that political liberalism
does.

But since Pettit defines the scope of republican freedom in terms of avowal-ready, common
interests, as we saw in Chapter 4, he cannot require citizens to commit to maintaining
institutional protection beyond what is compatible with these interests. And since Rawls’s
political liberalism requires that these same interests be promoted and institutionally protected, it
is clear that Rawls can require the same level of institutional protection as Pettit. The view that
republicanism requires a greater level of institutional protection than political liberalism does
must therefore depend on a stronger version of republican robustness than Pettit’s moderate
eyeball-test version.

Rawls is right when he sees no tension between his political liberalism and republicanism.
The latter, he says, presupposes no particular comprehensive doctrine, as it defends the
protection of basic rights and liberties without making political participation part of the ideal.**
But just like Pettit, Rawls stresses the importance of political participation by informed citizens

for protecting society against misrule. Without widespread political engagement, he says, ‘even

22 Pettit, On the People’s Terms, 107.
23 Pettit, On the People’s Terms, 107.

24 Rawls, Justice as Fairness, 144; Rawls, Political Liberalism, 205-206.
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the best-designed political institutions will eventually fall into the hands of those who hunger for
power and military glory’.?* Citizens wanting to remain ‘free and equal ... cannot afford a
general retreat into private life’.2® Rawls therefore finds ‘no fundamental opposition’ between his
own liberalism and the republican tradition he associates with Machiavelli and Skinner.?” But
strong republicanism is too demanding for political liberalism, as shall see later in this chapter.
Escaping pure negative freedom also requires strong republicanism. If you cannot look
another in the eye without reasonable fear or deference, then that other person restricts the
number of actions you can perform conjunctively with looking her in the eye. That is, B’s failure
to pass the eyeball test will be due to A credibly threatening to interfere with B unless he chooses
a course of action that A approves of. And that is a case of A reducing B’s available
combinations of conjunctively exercisable actions, and therefore his pure negative overall
freedom. To maintain that republican freedom promises more robust protection, Pettit must go
beyond the eyeball test and hold that the set of particular opportunities be protected to such an
extent that it conflicts with the promotion of pure negative freedom. That is, the protection must
be sufficiently demanding to reduce the number of available courses of action people can pursue.
And that means endorsing the strong interpretation of republican freedom. No such restriction
would be compatible with the moderate interpretation, since it would not be acceptable to all
reasonable persons. On the strong account, citizens must conform to a particular behavioural

pattern in response to institutions designed to reduce their number of opportunities. By coercive

25 Rawls, Justice as Fairness, 144.
26 Rawls, Justice as Fairness, 144.
27 Rawls, Justice as Fairness, 144. Rawls does not mention Pettit, but Pettit clearly also belongs to the republican

tradition he refers to.
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or non-coercive means, these institutions shape people’s preferences so as to make them reliably
do what they can to make sure no one gets away with behaviour that conflicts with the common
good. The set of actions that, on the strong interpretation, are seen to conflict with common
interests grows as the scope of freedom shrinks, since it must contain all actions that conflict
with the specified level of robust protection. On this interpretation, then, a theory promoting pure
negative freedom requires that individuals have larger opportunity sets than are compatible with
republicanism, but the latter requires that the smaller opportunity sets be more robustly

protected.

6.4 Specifying republican preferences

Reducing scope to achieve strong republican robustness implies a restriction in the domain of
preferences individuals can satisfy. A scope reflecting only a Rawlsian reasonableness condition
is smaller than the universal domain of the maximum scope of pure negative freedom, but to
avoid a trade-off compatible with maximising overall pure negative freedom, republicans must
reduce the scope further. I shall now consider which preferences are compatible with this strong
interpretation of republican freedom and which are not.

To see how much republicans must restrict the scope of their definition of freedom in order
to falsify the equivalent-judgments thesis, we must consider what robust protection against
uncontrolled power requires of people. The key issue, in other words, is what preferences a
distinct, because highly robust, understanding of republican freedom can allow people to act on,
and what preferences are at odds with such an ideal.

Recall that government interference against citizens does not make the citizens unfree, in the
republican sense, as long as the government is under popular control. On the strong interpretation

of republicanism, popular control requires that citizens be committed to making sure that public
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officials, who carry out the state’s actions, act strictly in accordance with the people’s common
interests. Each citizen must also make sure that all other citizens remain devoted to this task.
Citizens must keep an eye out for behaviour that is incompatible with promoting their common
interests, and they must be ready to contest such behaviour and make sure it ceases. With respect
to the government-citizen relationship, the government’s power is under popular control, and the
citizens remain free, as long as the citizens will invariably succeed in resisting decisions not
tracking their common interests.

We saw in the previous chapter that the institutional protection against uncontrolled power
must include citizens’ behaviour and disposition; it cannot merely include formal institutions. No
matter how virtuous government officials have been, Pettit says citizens should ‘always insist on
the authorities going through the required hoops in order to prove themselves virtuous’.?® ‘People
must be on the watch for proposals or measures that are not suitably supported ... and they must
be ready to organize in opposition to such policies’.?’ They must be ready to contest decisions of
government officials—elected or unelected—via channels such as the courts, the press,
demonstrations in the streets, or by contacting their representative in parliament or an
ombudsman.3’

According to Pettit’s moderate, eyeball-test interpretation of republicanism, popular control

1s “virtual control’, which means citizens can go about their lives as they wish; they just have to

28 Pettit, Republicanism, 264.
29 Pettit, On the People’s Terms, 226.

30 Pettit, On the People’s Terms, 237; Pettit, Republicanism, 193.
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be ready to blow the whistle should they become aware of power abuse.?! They can remain in
standby mode while being ready to speak out if ‘the red lights go on’, as he says.*

On the strong interpretation, on the other hand, the republican commitment to robustness
must go beyond virtual control. It must demand maximal protection against uncontrolled power,
which means people must be maximally vigilant and ready to contest any abuse of political
power they become aware of. Greater commitment to such behaviour will always have a positive
effect on the two factors indicating the level of republican freedom people enjoy. Their
disposition for vigilance and contestation will increase the firmer their commitment is, and
government officials will have better reason to feel inhibited. Anything less than such ‘active
control’ means the external constraints on political power will be weaker than they can be.

Active control necessarily strengthens the check on the powerholders to a greater extent than
does virtual control. Virtual control is better than no control, of course, but it falls short of
meeting a distinctly republican robustness condition. In reality, even active control might not
fully realize the robust protection required on the strong interpretation of republican freedom.
But the more vigilant and ready to contest the citizens are, the greater is their protection against
uncontrolled rule. On strong republicanism, then, the well-known republican motto ‘the price of
liberty is eternal vigilance’ is taken quite literally.

Active control must itself be maximally robust—that is, citizens must be vigilant and ready

to contest in all socially possible worlds. And such robustness is achieved by the informal

31 Pettit, “Republican Freedom,” 103, 111-113; Philip Pettit, “The Inescapability of Consequentialism,” in Luck,
Value, and Commitment: Themes from the Ethics of Bernard Williams, ed. Ulrike Heuer and Gerald Lang (Oxford:
Oxford University Press, 2012), 45-46.

32 Pettit, On the People’s Terms, 136, fn. 5.
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institutions discussed in the previous chapter. Without norms motivating citizens to keep
political power in check, legitimate government will remain ‘an unattainable ideal’, as Pettit
notes.>* Social norms, recall, are constituted by people’s expectations of one another to conform
to certain behaviour, and their desire to meet these expectations, as well as their approval of such
conformity and disapproval of deviations. Under the norms required for strong republican
freedom, citizens will expect one another to act so as to maintain active control—that is, to be as
vigilant and ready to contest as they can be. Any deviation from this behavioural pattern will be
met with social disapproval.

We now see that strong republicanism requires that citizens adopt a set of preferences
compatible with active control—that is, preferences compatible with maximal vigilance and
readiness to contest one’s government, as well as monitoring one’s fellow citizens to make sure
they are equally committed to active control. This is the set of distinctly republican preferences.
Considering what citizens must sacrifice to act strictly on these preferences, List is right when he
suggests that ‘republicans may have to reduce the scope of freedom to such an extent that very
little individual freedom can be preserved if maximal robustness is to be achieved’.?* Or, more
precisely, he is almost right, since no scope at all is compatible with maximal robustness. But to
try to achieve strong republicanism to the greatest extent possible involves shaping their
preferences so as to make them willingly promote a highly robust protection against uncontrolled
power. In return for such preference-shaping, strong republican freedom promises people greater
certainty that their preferences will be satisfied than if we instead aim to maximise their pure

negative freedom.

33 Pettit, On the People’s Terms, 262.

34 List, “Republican Freedom and the Rule of Law,” 218.
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Liberals will complain that this level of security involves restricting individuals’ opportunity
sets to such an extent that there will be little freedom left to secure.?> They will want to give
individuals legal rights protecting them against being made to contribute to institutional
protection, and to enable citizens to pursue a variety of conceptions of the good. Many
conceptions of the good—including many reasonable ones, as understood in political
liberalism—will conflict with strong republicanism. Liberals will therefore give individuals a
wider and less protected range of permissible actions than is compatible with strong
republicanism.

Strong republicanism cannot allow for the extensive individual rights of liberalism. List
notes, on the basis of his strong interpretation of republican freedom, that if republicans grant
every member of the society a set of rights she or he can exercise in all socially possible worlds,
‘the resulting rights set may turn out to be vanishingly small’.3¢ Citizens cannot have rights that
give them corresponding duties to sometimes undermine institutional protection, as that would

weaken the robustness of this protection.

6.5 Republicanism and neutrality

Strong republicanism reduces the scope of freedom to strengthen the robustness condition, and
some conceptions of the good consequently becomes incompatible with this restricted scope.
Promoting strong republicanism therefore involves undermining the development and pursuit of
some possible conceptions of the good. It involves making people conform to a republican

comprehensive doctrine. Strong republicanism is therefore incompatible with liberal neutrality,

35 Goodin and Jackson, “Freedom from Fear,” 249-265.

36 List, “Republican Freedom and the Rule of Law,” 217.
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which requires the state to give no special advantages or disadvantages to rival conceptions of
the good.?” This might come as no surprise. After all, the Ancient and Renaissance city states
commonly associated with republicanism were characterized by a conformist population,
especially compared to today’s large, pluralistic societies. For classical republicans, as Cass
Sunstein notes, the polity is supposed to inculcate civic virtue in its population, which to modern
observers would be an impermissible ‘imposition of a “comprehensive doctrine” on the
population’.8

Pettit, however, follows Rawls in defining his political ideal in a process of political
constructivism, and therefore supports individual rights against such inculcation that would have
seemed foreign to classical republicans. For Pettit, the government should promote the citizens’

common interests, which are those interests no one can reasonably reject. We have seen that

37 Frank Lovett and Gregory Whitfield also argue that republicanism is incompatible with such neutrality of
treatment, as well as neutrality of effect, which is more obvious since it is, as they say, ‘widely regarded as
chimerical’. They further argue that republicanism cannot be impartial, and take impartiality to require that ‘public
policies, institutions, and so forth be justifiable to all persons, regardless of their conception of the good, provided
they are ready and willing to engage in social cooperation with others on fair terms’. See Lovett and Whitfield,
“Republicanism, Perfectionism, and Neutrality.” Journal of Political Philosophy 24, no. 1 (2016): 120-134.

129). (Kramer argues that liberalism likewise cannot be impartial in this sense in Liberalism with Excellence
(Oxford: Oxford University Press, 2017), ch. 3.) I share this view with Lovett and Whitfield. But unlike them, I
believe republicanism fails to satisfy what they call ‘the principle of toleration’, according to which ‘[pJublic
policies, institutions, and so forth should impose no special disadvantages on any worthwhile conception of the
good’ (124). Lovett and Whitfield use the modifier ‘worthwhile’ to exclude conceptions with ‘no possible benefit
for those who hold them’ (125). In my view, promoting a republican comprehensive doctrine is likely to involve
imposing ‘special disadvantages’ on many ‘worthwhile conceptions of the good’.

38 Cass R. Sunstein, “Republicanism and the Preference Problem,” Chicago-Kent Law Review 66, no. 1 (1990): 181.
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Pettit understands these interests to be ‘avowal-ready’, not ‘avowal-worthy’. The latter suggests
a moral standard people should conform to whatever their moral convictions, whereas the former
1s more morally neutral, as it refers to interests people actually are, rather than ought to be,
readily disposed to publicly avow.® His account is therefore compatible with the plurality of
interests existing in a modern society.

Reasonable persons respect pluralism, and they realise that imposing a particular conception
of the good on the whole population of a modern, pluralistic society would be possible only by
oppressive and illegitimate use of political power.*® Pettit endorses this view by understanding
the ideal of republican freedom as ‘compatible with modern pluralistic forms of society’.*! Just
as Rawls requires that a political conception be acceptable to all reasonable members of society,
Pettit considers freedom as non-domination ‘a pluralistic ideal” we can expect ‘to command
allegiance across a wide spectrum of contemporary interest and opinion’.*> We can therefore, in
his view, appeal to freedom as non-domination to support ‘multicultural concerns’.** The ideal of
republican freedom, Pettit says, ‘is capable of commanding the allegiance of the citizens of
developed, multicultural societies, regardless of their more particular conceptions of the good’.*

Pettit understands this as a modern approach to republicanism that looks at “political

institutions with quite a different attitude from that of premodern republicans’.*> On this

39 Pettit, “The Determinacy of Republican Policy,” 276.
40 Rawls, Justice as Fairness, 9.
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approach, non-domination is considered a primary good, which is a good everyone would want
no matter what her or his conception of the good might be.*® Anyone in a pluralistic society
wants freedom as non-domination, Pettit argues, and therefore considers it, ‘a neutral political
ideal’.*” Whatever you might like to do with your life, Pettit thinks freedom from domination
will be important. It is a presupposition for being able to make plans.*® This view of republican
freedom confirms its compatibility with pure negative freedom, which we have seen is served by
letting people pursue a variety of plans.

Pettit further notes that everyone possesses ‘a deep and universal human desire for standing
and dignity’, even those who simply want to follow ‘the mainstreams of a contemporary,
pluralistic society’.*’ It is ‘reasonable to hold’, he writes, ‘that people are everywhere concerned
with avoiding domination, as it is reasonable to hold that they are everywhere concerned with
avoiding deprivation. ... There is no society where involuntary subjection to the power of others
can be welcome, as there is none where involuntary deprivation of material resources can be
appealing’.>® Freedom as non-domination is therefore ‘a universal and supreme value’.>!

By taking this view, Pettit can say that republicanism is neutral in the liberal sense, as it
seeks ‘a relatively neutral brief for the state—a brief that is not tied to any particular conception

of the good’.>> And this view seems plausible in the sense that having a right to exercise one’s

46 Pettit, “Freedom as Antipower,” 602; Pettit, Republicanism, 90-92.
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basic liberties is in everyone’s interests. And like Rawls’s political liberalism, Pettit’s moderate
republicanism take today’s pluralistic society for what it is. This is why Ingham and Lovett
consider it a ‘pragmatic’ ideal: it is not too demanding for society as it is.

But that observation does nothing to liberate republicanism from the promotion of overall
freedom. It instead confirms that a modern kind of republican freedom sensitive to pluralism
must promote pure negative freedom. Strong republicanism, on the other hand, requires more
homogeneity. In a small, isolated society where everyone holds the same conception of the good,
the set of people’s shared, or avowal-ready, interests might be significantly smaller, and provide
support for institutions making sure they commit to strong republicanism.

In a modern, pluralistic society, by contrast, many citizens will be content with a sufficiently
low probability of someone constraining their exercise of the basic liberties. Sufficiently low to
pass the eyeball test, we might conjecture. But the extensive vigilance necessary for the robust
protection against uncontrolled power that strong republicanism requires will to most people
involve a too costly sacrifice of personal pursuits. People want to pursue other ends that conflict
with devoting their lives to making sure no one gets away with the use of uncontrolled power.
So, while the basic liberties might constitute a primary good, non-domination does not.> It looks
more like a public good, as individuals want their basic liberties to be protected in all socially

possible worlds, but few want to make the necessary contribution to the extensive vigilance such

53 Lovett and Whitfield also deny that non-domination is a primary good, but for a different reason: Some reasonable
persons, they argue, manage to pursue their conceptions of the good while being dominated, such as women who
cannot pursue their conceptions of the good ‘unless subordinate to the unaccountable authority of a husband’. Lovett
and Whitfield’s view of non-domination as not a primary good is their reason for denying that republicanism is

impartial. See Lovett and Whitfield, “Republicanism, Perfectionism, and Neutrality,” 131.
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protection requires. Even the public-good view is questionable, however, since the required
vigilance involves extensive surveillance of citizens, not just of government officials, to make
sure everyone contributes to active control.

Non-domination looks different from the perspective of Pettit’s moderate republicanism, of
course, since he takes it to require no more than virtual control, and not the far more demanding
active control. And virtual control might very well be sufficient to achieve such protection to the
extent required to meet the eyeball test. Citizens need not constantly be on the watch for abuse of
political power to feel confident enough to relate to others as their equals. And since virtual
control allows people to lead their lives in accordance with a wide range of conceptions of the
good, Pettit can understand his theory as compatible with liberal neutrality. Virtual control lets
people to pursue their conceptions of the good, since they must only remain in standby, ‘ready to
intervene on a need-to-act basis’.>* They only need to commit to blowing the whistle whenever
they become aware of power abuse; they need not be actively on the lookout for political
misrule. On this account, the virtue republican freedom requires from the citizens does not imply
a comprehensive doctrine. In Pettit’s view, popular control can run on ‘automatic pilot, allowing
public decision-making to materialize under more or less unexamined routines’.>> Only when
‘the red lights go on’, he says, do citizens have to exercise their virtue. But as long as the red
lights remain off, they can go about leading their lives as they want.

This moderate virtual-control view of republican freedom therefore meets Pettit’s criterion

that ‘any plausible political ideal must be an ideal for all’.>® That is, at least for all who are
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reasonable. The republican ideal, in Pettit’s view, is ‘capable of commanding the allegiance of
the citizens of developed, multicultural societies, regardless of their more particular conceptions
of the good’.>” This view clearly conflicts with strong republicanism, the pursuit of which
involves making the citizens conform to a republican comprehensive doctrine that most of them
will probably oppose.

But this cannot be the way to achieve strong republican robustness. Unless people are more
vigilant than Pettit requires, there will be cases when the red lights should go on but do not. Any
relaxation in the monitoring of how decisions are made and carried out means opportunities for
uncontrolled power. Once people start prioritising other interests at the expense of vigilance and
contestation, they give others opportunities for increasing their share of political power. Popular
control must therefore go beyond virtual control, as virtual control will not rid every socially
possible world of uncontrolled interference. Government officials must be monitored carefully
and consistently so that no decision conflicting with the common good is uncontested.

Since respect for pluralism would make republicans’ judgments of people’s freedom the
same as those of pure negative freedom theorists, falsifying the equivalent-judgments thesis
requires a strong interpretation of republican freedom. Republican freedom, on this account,
cannot be the basis for what Rawls calls a liberal theory, which ‘allow([s] for a plurality of
different and opposing, and even incommensurable, conceptions of the good’. It must instead be
a non-liberal theory that holds that ‘there is but one conception of the good, or ... there is but one

conception of the good which is to be recognised by all persons, so far as they are rational’.>® By
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taking the liberal side of this distinction, Pettit’s moderate view confirms the equivalent-

judgments thesis.

6.6 Liberal constraints on virtue

Neither Pettit nor Rawls treats people’s preferences as fixed; they both believe we ought to shape
social institutions so as to induce voluntary virtuous behaviour. Even political liberals must
require a certain level of political participation from citizens to make sure that institutions remain
neutral between different conceptions of the good. People’s preferences are not ‘fixed or given’,
as Rawls says.”® Just institutions should not seek to satisfy existing desires, but instead try to
alter these desires so as to better meet the principles of justice. Just institutions reproduce over
time certain desirable norms. ‘[ T]he institutions of the basic structure’, Rawls says, ‘have deep
and long-term social effects and in fundamental ways shape citizens’ character and aims, the
kinds of persons they are and aspire to be’.%° Just institutions tend to ‘eliminate or at least to
control men’s inclinations to injustice’.®!

But there are constraints in political liberalism on how much virtue justice can require of
individual citizens. These constraints are identified in political constructivism, as the principles it
generates are necessarily acceptable to all reasonable persons as they are, here and now,
regardless of their comprehensive doctrines. As Rawls says, political constructivism ‘proceeds
from what is, or can be, held in common’.%? People can reasonably reject principles for being too

demanding. They can reasonably reject the superiority of a principle that requires the robustness
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of strong republican freedom, because that entails a too great restriction on their opportunity sets.
The principles must express fair terms of cooperation that reasonable persons can expect one
another to abide by.%* The political ideal must therefore be defined so that people benefit from
just institutions and are therefore motivated to comply with them and to maintain them.%* A
fundamental principle is thus rooted in society’s public political culture, and might therefore
differ from one society to another.

This appears to be Pettit’s view as well, which is no surprise, of course, given his
commitment to political constructivism (Chapter 4). An ideal, he argues, must be feasible and
sustainable, and must consequently be defined with sensitivity to what people can actually be
expected to live up t0.% The ideal of non-domination cannot require norms that contradict
people’s personal interests, since they will then try to avoid acting on them, and thus undermine
them.%® This is exactly the concern Rawls expresses when he says a conception of justice must be
sensitive to reasonable pluralism, as it will otherwise not be stable.

Pettit distinguishes between two questions of feasibility. He first asks ‘which institutions are
likely to attract full or at least adequate compliance?’.%” For the ideal to be feasible, compliance
must be ‘sufficient, at the very least, to keep the institutions in place and to enable them to

promote the benefits for which they are designed’.®® A feasible ideal is, or can be made,
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incentive-compatible—that is, crudely, individuals can be expected to be motivated to act as the
ideal demands.®

Pettit’s second question of feasibility is ‘which are the institutions that, once in place, we can
be confident will remain in place?’.”® The ideal is stable to the extent that it is incentive-
compatible over time. Ordinary people must be able to sustain the ideal arrangements when they
are in place.”! For Rawls, similarly, principles of justice are stable to the extent that reasonable
persons are motivated to comply with them.”? Rawls requires that everyone can rationally expect
others to comply with the ideal over time, otherwise the scheme of cooperation will break down.
Pettit admits his inability to specify exactly what is feasible and not.”> He merely says the
feasibility set cannot contain everything that is logically possible, but it must contain more than
just what people are likely to go along with. In any case, what the ideal of republican requires is
‘certainly within people’s reach’, he says.”*

Pettit understands political ideals to be necessarily politically feasible—that is, they must be
achievable by democratic means in an actual society.”> We cannot define an ideal without

accounting for real problems of implementing it in a society of citizens with different, conflicting
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interests.’® Laws are effective only if they work in synergy with norms that actually can be
established in real societies.”” This is to take people as they are instead of as they should be to fit
a political ideal. Along the same lines, Rawls says ‘[c]Jonceptions of justice must be justified by
the conditions of our life as we know it or not at all’.”® The ideal must, in other words, be
sensitive to facts about the objects it is supposed to regulate.

For Rawls, we have a natural duty to comply with just institutions, as well as to assist in
establishing such institutions ‘when this can be done with little cost to ourselves’.” He does not
specify what he means by ‘little cost’, but since he thinks of justice as reciprocity, which is
apparent in the reasonable acceptance test, it cannot be greater than what we can reasonably
expect from reasonable and rational persons given facts about their personal ends, which are
defined by their desire to establish just institutions. Just institutions are stable institutions, for
Rawls, and they therefore cannot demand more than people can reasonably expect from each
other. The natural duties are supposed to ‘insure the stability of just arrangements’, and can
therefore only be so demanding that reasonable persons have a persistent desire to fulfil them.®°

Pettit also denies that we can determine how much protection non-domination requires prior
to ‘empirical investigation’.3! The virtuous behaviour required must be rational for each

individual given her or his actual motivations. And the political ideal must be stable, in the sense
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that it is satisfied in a broad range of possible worlds.®? The less specific the ideal, the more
stable it will be, since it will then be realised in more possible worlds. Compared to an ideal
based on reasonable expectations, an ideal specifying people’s preferences beyond such
reasonableness will be less stable, or less modally robust, as it will necessarily be realised in
fewer possible worlds. Achieving the ideal he prescribes requires people’s coordination, and
people can only coordinate on behaviour they can expect from one another. As rational beings,
they will only sacrifice their personal interests if they expect others to make similar sacrifices.
People’s coordination will only stabilise on what they expect from others, others expect from
them, they expect others to expect from them, and so on. It therefore makes sense for Pettit to

require virtual control, not active control.

6.7 Pettit’s rejection of active control

In Pettit’s view, demanding active control will actually undermine the robust protection against
uncontrolled power. He implicitly denies the distinction between strong and moderate
republicanism. I have found three reasons in Pettit’s work underpinning this view. I show how
they either fail or lead to a support for pure negative freedom.

First, Pettit argues that not being constantly monitored gives government officials a feeling of
being trusted, which motivates them to make decisions in accordance with common interests.®?
The trustee wants the good opinion of the trustor, or of others witnessing the act of trust, and will
therefore be motivated not to let the trustor down.?* The idea is that if B trusts A, then A will be

more motivated to act on B’s instructions than if B had not showed A that he trusts her. Active
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control is incompatible with such showing of trustworthiness, and therefore prevents this
beneficial effect.

Whether or not trust actually has this beneficial effect is, of course, an empirical question.®
But I need not go into that here because I can respond conceptually by pointing out that trust can
add nothing to the modal robustness of government officials acting for the good of society. Trust
might reduce the probability of uncontrolled interference, but it does not impose an external
constraint on the government officials so as to make their power abuse absent from more socially
possible worlds. While trust might lower the probability of government officials exercising
uncontrolled power, it does not make the use of such power less accessible.

Pettit’s second and third responses to active control reflect the constructivist constraints on
virtue requirements I have just discussed. His second reason for rejecting active control is that
promoting it would conflict with citizens’ common, or avowal-ready, interests, and consequently
involve domination. Any attempt to make citizens more virtuous than they actually prefer to be
would be pointless, since it will cause more domination than it prevents.3¢ Interference to
improve citizens will be uncontrolled, as it will cause a greater loss in overall non-domination
than it gains in robust protection against uncontrolled power. Pettit can therefore appeal to non-
domination in granting individuals rights that protect them against being forced to contribute to

ends they do not endorse. So, if A faces a choice between doing x or y, and only x-ing is

85 For empirical support for the view that distrust ‘crowds out’” government officials’ motivation to virtuously act for
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compatible with active control, republicans might still grant A the right to choose for herself
whether to do so or not.

In response, I refer to earlier chapters showing that Pettit’s respect for people’s avowal-ready
interests is the basis for his political constructivism, which we have seen leads to moderate
republicanism and to freedom judgments equivalent to those of pure negative freedom theorists.
Pettit’s second reason for rejecting strong republicanism therefore effectively implies support for
the promotion of pure negative freedom. To distance themselves from pure negative freedom,
republicans must therefore reject Pettit’s second response and endorse the strong interpretation of
republican freedom.

Pettit’s third and final reason for rejecting the active control view is closely related to his
second reason. He points out that forcing people to contribute to ends they to not endorse will
make them less motivated to contribute than if they had the opportunity to do so voluntarily.®’
After all, there is no point in trying to widen the range of possible worlds without uncontrolled
interference if doing so involves interference that conflicts with people’s common interests in the
actual world. Republicanism requires that the state is forced to track the citizens’ interests, and
these interests, as Pettit understands them, conflict with full commitment to protecting their
society against uncontrolled power.

But this response just says that the commitment to vigilance and contestation must be
voluntary. It does not say that republicanism must be preference-neutral. Republicans can grant
citizens legal rights that protect them against uncontrolled interference while still trying to

motivate them to use the freedoms these rights grant them in a specific way.*® Republicans need
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not be indifferent to how individuals make uncoerced choices.?” So if a right makes A free to
choose x or y, and y will best promote non-domination, then republicans can look for non-
coercive ways of making A voluntarily choose y rather than x.

Achieving strong republicanism will likely be a gradual process of shaping citizens’
preferences so as to motivate the high level of vigilance it requires. It will involve non-coercive
interference followed by coercion only as preferences are moulded so that it does not conflict
with avowal-ready interests. Otherwise, coercive measures will conflict with these interests and
be counterproductive to the protection against uncontrolled interference. So, while Pettit is right
to say that republican freedom can require no higher level of vigilance than citizens can willingly

commit to, this requirement does not rule out the strong interpretation of republican freedom.

6.8 Stimulating active control

Republicans taking the strong interpretation should interfere in subtle ways to alter citizens’
preferences to make them willingly commit to the behavioural pattern of active control. Such
strategies might be considered compatible with Viroli’s vision of the res publica as ‘a

community of individuals in which no one is forced to serve, and no one is allowed to

it is, then I agree with them both that republicanism is incompatible with neutrality and impartiality, and that it is
compatible with toleration. See this chapter’s fn. 37.
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dominate’.”® Well-designed interventions might include nudges, which arrange individuals’
options so as to make them more likely to choose beneficial options without undermining their
sense of autonomous decision-making.’' But perhaps more obviously, such measures will
include a compulsory civic education. To promote strong republicanism, a compulsory civic
education might gradually take the form suggested by American revolutionary Benjamin Rush:
‘It is possible ... to convert men into republican machines’. A republican pupil, Rush said,
should ‘be taught that he does not belong to himself, but that he is public property’.%? Pettit,
however, is concerned that an education designed to stimulate civic virtue can ‘easily deteriorate
into the sort of propaganda that bores or alienates’.”® This view is compatible with moderate
republicanism, which, like political liberalism, is focused on not alienating anyone from the
governing structure of their society. And, of course, if the education bores rather than inspire

children to become active citizens, then it must be reconsidered and altered. But if such
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I A nudge is meant to serve the interests of the person who is nudged (Thaler and Sunstein 2009). In this case, the
nudge is meant to benefit society as a whole. However, republicans have traditionally thought of the individual’s
best interests and society’s best interests as inseparable. Acting against society’s best interests is the definition of
‘corruption’ in the republican literature. ‘Corruption’, as Skinner explains, ‘is simply a failure of rationality, an
inability to recognise that our own liberty depends on committing ourselves to a life of virtue and public service’.
See Skinner, “The Republican Ideal of Political Liberty,” 304. For a classic expression of this republican view, see
Marcus Tullius Cicero, On Obligations, ed. and trans. P. G. Walsh. Oxford: Oxford University Press, 2008), esp. 7—
8.

%2 Quoted in Gordon Wood, The Creation of the American Republic (Chapel Hill, NC: University of North Carolina
Press, 1998), 427.

93 Pettit, Republicanism, 253.

199



education is introduced gradually in correspondence with gradual preference-shaping, it need not
have this effect.

Costa is critical of Pettit’s stance against the importance of civic education. She thinks ‘Pettit
virtually ignores the potential of education to provide citizens with the knowledge and skills
required for effective political action’.”* Schools, she says, ‘are in a unique position to encourage
democratic virtues among their students’.”> While such virtues can also be taught in other
institutions, such as in the family home or churches, it is difficult to control that these institutions
promote the right kind of values. Concerns about schools in democratic societies brainwashing
children, she says, ‘are exaggerated’.”® She grants that ‘certain policies of moral and political
education might turn into a kind of propaganda, or might have negligible effects’, but she adds
that “this is a reason to reject only those sentimental approaches that make no room for the
development of critical thinking. It is not a reason to reject all forms of moral and political
education’.”’ Costa does not have the promotion of strong republicanism in mind, however, as
she focuses on education as a means to counter vices such as sexism and racism. But her view of
education as a way of making citizens adopt the right kind of values is something strong
republicans cannot ignore.

Now, strong republicanism might actually require a kind of education that discourages the

critical thinking Costa wants to stimulate. This kind of civic education is designed to create

citizens fully devoted to protecting their society against uncontrolled power. And that might
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indeed undermine individuals’ capacity to think critically and, as we have seen, to develop and
pursue their own conception of the good.

Moderate republicans will likely object to this view by stressing that since modern society is
highly diverse, such education would itself be an exercise of uncontrolled power. Any attempt to
impose the conformity of strong republicanism on a diverse population would amount to
uncontrolled interference, and therefore be unjustifiable. It would perhaps, as Oscar Wilde
allegedly said about socialism, ‘take up too many evenings’. But this objection would once again
reveal moderate republicanism’s strong ties to political liberalism. It could indeed by right to say
that since society is what it currently is, realising strong republicanism is either impossible or
impermissible. However, taking that view means conceding to the pure negative freedom

theorists that political decision-making should promote their conception of freedom.

6.9 Freedom and efficiency

Stimulating the active control strong republicanism requires will likely come at a high cost not
only in terms of pluralism but also in efficiency. As Brennan and Lomasky note in their critique
of republicanism, requiring citizens to devote their lives to political participation necessarily
reduces their capacity to produce goods people value. Brennan and Lomasky ask ‘Do we really
want pilots to spend less time on take-off techniques and surgeons to stint on practicing suture
tying so that they can devote the odd hour or two to the consideration of foreign policy?”.”® To
promote a kind of republicanism that conflicts with the promotion of overall freedom, we must

give an affirmative answer to this question.
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As we saw in Section 3.8, List also expresses this concern. His strong republicanism blocks
an optimal trade-off between scope and robustness with respect to efficiency.’® Strong
republicanism suggests we should move towards a society where people enjoy fewer
opportunities than they do in a society where people can pursue a wide range of conceptions of
the good. People prefer to live in the latter society, but strong republicans would argue they are
wrong to do so. Promoting a conception of republican freedom that falsifies the equivalent-
judgments thesis therefore means opting for a kind of society most people do not want to live in.

The kind of ‘civic friendship’ republicanism requires, Brennan and Lomasky argue, makes
little sense in large modern states with diverse populations.'® It might have worked in small
republics of the pre-industrial era, where citizens might have had plenty of time for politics
because most of the labour was performed by women and slaves. However, such political duties
are incompatible with the larger and more egalitarian modern society. Thinking that this
republican ideal can be applied to such a society, Brennan and Lomasky argue, ‘is to allow
nostalgia to turn into fantasy’.'”! Modern society needs a liberal freedom ideal. ‘Liberty as non-
interference is’, in their view, ‘more responsive to individual diversity than is liberty as non-
domination, and it thereby is more responsive to people’s self-perceived interests’.!%?

As I noted in the Introduction, Pettit responds to Brennan and Lomasky by arguing that their

critique of his theory is misdirected, as it focuses on a ‘Continental form of republicanism’.!%3
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This kind of republicanism sees freedom as self-government and political participation: citizens
need to take an active role in the political decision-making by which they are bound. It is
associated with positive liberty and self-mastery, not negative liberty, as on Pettit’s ‘Italian-
Atlantic’ account, which sees political participation only as instrumentally important, and not as
a part of the ideal itself.!* Pettit’s model is therefore the liberal model Brennan and Lomasky
describe, in which citizens can largely absent themselves from political involvement if they so
prefer, at least insofar as political decision-making goes ‘reasonably well’.!% On this moderate
account, citizens appreciate that some level of political participation is required in order to
sustain important institutions, but will not compromise their personal projects to devote
themselves to political engagement. We have seen that these liberal views are compatible with
virtual control. And such control, Pettit argues, is compatible with citizens distributing political
participation to their representatives.'%

The problem with Pettit’s response is that it avoids Brennan and Lomasky’s criticism only by
supporting a liberalism based on pure negative freedom. Pettit’s response to the inefficiency
concerns therefore amounts to giving citizens pure negative freedom to undermine a republican
freedom ideal that actually does conflict with pure negative freedom. That is, citizens are given a
generous scope within which to choose to what extent they commit to popular control, thus being

granted more combinations of conjunctively exercisable actions than under strong republicanism.
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6.10 Conclusion

This chapter concludes the analysis of the scope and robustness dimensions of republican
freedom. As List’s republican paradox shows, a freedom concept with an in-built protection
requirement against interference necessarily has a restricted scope. The greater the robustness of
this protection, the greater is the restriction on individuals’ opportunity sets. The scope restricted
only by a reasonableness condition, as on Pettit’s moderate interpretation of republican freedom,
can only be coupled with the robustness requirement of an institutional protection constituted by
institutions ensuring the citizens’ virtual control of their government. Like political liberalism,
this moderate republicanism is neutral between conceptions of the good, but only because it
promotes pure negative freedom.

A strong commitment to robustness, and corresponding reduction in scope, does all the work
in forming an account of republican freedom on which republicans can make judgments of
people’s freedom that conflict with those of pure negative freedom theorists. So, to avoid the
equivalent-judgments thesis, republicans must define freedom in a way that restricts scope for
the sake of robustness to the extent that it has a negative impact on individuals’ number of
combinations of conjunctively exercisable actions. And that, I have now demonstrated, means
making citizens conform to a conception of the good that is compatible with active control.

An implication of the republican paradox, then, is that republicans can only support liberal
neutrality by endorsing pure negative freedom, and rejecting pure negative freedom means
violating neutrality and undermining the pluralism that characterises modern society. The former
alternative leads to moderate republicanism, and the latter to strong republicanism. We have seen
that Pettit favours moderate republicanism with virtual control, and therefore ends up promoting

institutions also pure negative freedom theorists would see as freedom-enhancing. So, if Pettit is
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right that there is a point at which political liberalism goes one way and republicanism another,
then he follows the former, not the latter.

In response, Pettit might say that given the pluralistic nature of modern society, avowal-ready
interests will not allow for strong republicanism. As we have seen, avowal-ready interests are the
interests people actually share, not those they ought to share, as seen from some controversial
moral viewpoint. Since republican freedom requires the protection of avowal-ready interests,
then, it is compatible only with a moderate understanding. Republican freedom requires the
tracking of people’s actual interests, and therefore does not legitimise extensive preference-
shaping. If this is right, then republicanism is a form of political liberalism, and promotes pure
negative freedom. Avoiding preference-shaping in respect for pluralism implies a concern for
individuals’ pure negative freedom. To avoid this result, Pettit must abandon his commitment to
pluralism by gradually reducing the scope of individuals’ freedom through ways of shaping their
preferences so as to make them more devoted to protecting their society against uncontrolled
power. This is the real choice between pure negative freedom and republican freedom.

It is not hard to see why Pettit prefers moderate republicanism to this strong and highly
demanding version. A political ideal, he says, must be achievable by democratic means in an
actual society.!’” And the pluralism characterising modern society means we are unlikely to
transparently and democratically adopt policies intended to alter citizens’ preferences in the way
a distinctly republican robustness condition requires. By making his theory sensitive to this fact
of pluralism, Pettit comes up with an ideal that may well be an attractive aim for a modern
society. But by thus modernising the republicanism, he makes it a liberal theory based on pure

negative freedom.
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In her support of Pettit, Costa writes that his neo-republicanism is often mistakenly
understood as a theory requiring a citizenry committed to a level of political participation that is
too high for modern society. Although accepting that this is one version of neo-republicanism,
Costa argues that Pettit’s theory ‘offers a very promising reconstruction of republican insights
which can be extended to include a feasible politics of virtue’.!%® I have said nothing to challenge
this view. My argument is rather that these insights are compatible both with political liberalism
and with the promotion of pure negative freedom. Moderate republicans may continue to see
‘freedom as non-domination’ as their ultimate ideal, but they cannot say that this ideal conflicts
with, or adds anything of importance to, the ideal of pure negative freedom.

We can therefore understand why Costa thinks Rawlsian liberalism promotes republican
freedom.!? Pettit’s moderate understanding of non-domination makes a trade-off between scope
and robustness that is compatible with the liberal neutrality Rawls defends. However, Costa also
argues that because Rawls promotes freedom as non-domination, he does not promote freedom

as non-interference. It should now be clear why this is incorrect.
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Chapter 7: Ideal

7.1 Introduction

What do we need strong republicanism for? As an ideal, it seems wholly unsuited for the
modern, pluralistic society we live in. Realising it would have an intolerably high moral cost, and
if we could find a way of making citizens commit to active control, we would have a sure recipe
for an inefficient society. Since this is the ideal republicans must endorse to show how pure
negative freedom is an inadequate freedom ideal for our society, they seem forced to concede
that freedom as non-domination can add nothing of importance to contemporary political
discourse. So, while I have found a liberation strategy, it seems likely that few republicans will
be inclined to endorse it.

In this chapter, however, I identify a way in which we can usefully employ this distinctly
republican ideal of freedom in contemporary political philosophy. I do so by asking how we
ought to use political ideals, or what purpose we want ideals to serve, in a political theory. The
political constructivism I have discussed in earlier chapters generates ideals that are meant to
offer all-things-considered guidance in the societies to which they apply. We saw in Chapter 4
that Pettit follows Rawls in employing this method, and how that leads him to promote an ideal
that will seem attractive under modern circumstances characterised by pluralism. We have also
seen how this method is basis for a liberal theory that promotes pure negative freedom.
Liberating republican freedom ideal from pure negative freedom therefore calls for a different
methodological approach to political ideals.

Now, strong republicanism can be the outcome of political constructivism, but only in
societies very different from our own, where people share a conception of the good and are

highly committed to vigilance and contestation. It is because of people being as they are in
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society as we know it that political constructivism is the basis for the liberalism of Pettit and
Rawls. Rawls actually assumes liberal values and a liberal culture, and he is therefore guaranteed
to construct a liberal conception of justice. But with different assumptions, political
constructivism can generate an illiberal conception. By assuming republican preferences, as
defined in the previous chapter, political constructivism could deliver strong republicanism.
Moderate and strong republicanism would then be inseparable. For this reason, it might be more
accurate to use the term ‘liberal republicanism’ rather than ‘moderate republicanism’ to refer to
Pettit’s theory. Of course, the reason why we cannot make such unrealistic assumptions in
political constructivism is that we would get an outcome the implementation of which would be
both infeasible and undesirable. Political constructivism would then consequently fail to offer the
all-things-considered guidance it promises.

But by rejecting the all-things-considered guidance view of political ideals, we can abstract
away from people’s actual preferences. We can then define an ideal without concern for how
realistic or feasible its realisation would be. We can say the ideal is what it is, independently of
time and space, while recognising that trying to realise it in a particular society might be an
uncertain and perhaps undesirable endeavour. On this approach, republicans can think of strong
republicanism as the ultimate ideal, while accepting that we should not try to implement it under
current conditions.

The reason why it ought not be implemented is that doing so would come at a unacceptable
cost to other values. On this alternative approach, values conflict and give contrary directives,
and in the abstract, we have no way of prioritising one or another of these values. Only by taking
relevant facts about specific societies into account can we make attractive trade-offs between

values so as to produce all-things-considered guidance. It is when these facts are taken into
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consideration that strong republican freedom begins to look unattractive. But we shall see that
also the converse is true: strong republican freedom can make the facts look unattractive.
Republicans can use this ideal to criticise citizens of modern society for their lack of civic virtue.
This approach is often called ‘intuitionism’! and other times ‘radical pluralism’? or ‘standard
deontology’.? It is from this intuitionist perspective, as I shall call it, that we ought to understand
strong republicanism. While it cannot provide all-things-considered directives, it can give
republicans grounds for evaluating society and for criticising citizens for their failure to live up

to this ultimate republican ideal.

7.2 The two approaches
Cohen identifies three kinds of questions in political philosophy. ‘(1) What is justice?; (i1)) What
should the state do?; and (iii) Which social states of affairs ought to be brought about?’.* These
questions, Cohen argues, ‘are not distinguished as often as they should be’.> Political
philosophers need to be aware that these questions demand distinct answers, and they must be
conscious of which question they try to answer.

But Cohen’s view is controversial. In fact, keeping these questions separate leads to a

rejection of constructivism and support for intuitionism, or ‘radical pluralism’, as Cohen calls it.®

' Rawls, 4 Theory of Justice, 30-40.

2 Cohen, Rescuing Justice and Equality, 4.

3 F. M. Kamm, “Owing, Justifying, and Rejecting,” Mind 111, no. 442 (2002): 337-341.

4 G. A. Cohen, “How To Do Political Philosophy?,” in On the Currency of Egalitarian Justice and Other Essays in
Political Philosophy, ed. Michael Otsuka (Princeton, NJ: Princeton University Press, 2011), 227.

5 Cohen, “How To Do Political Philosophy?,” 227.

¢ Cohen, Rescuing Justice and Equality, 4.
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Constructivists, and Rawls in particular, think of the promotion of justice as constitutive of the
legitimate state, or the basic structure. As Rawls famously says, ‘[jJustice is the first virtue of
social institutions’.” Pettit, likewise, sees the promotion of republican freedom as the essence of
the legitimate state. We have seen that promoting a political conception of justice is what Rawls
requires the state to do to meet the liberal principle of legitimacy, and that Pettit’s account of
freedom is a kind of political conception. Ingham and Lovett even calls it a ‘political conception
of freedom’.®

On the intuitionist approach, on the other hand, we define justice, or any other value, without
considering how it should inform our thinking about how social institutions should operate under
actual conditions. By taking this approach, we make our values insensitive to facts about the
actual society, as we only later will consider how to, or to what extent, we ought to realise these
values.” We do not ask what freedom or justice requires given what society and the people within
it are actually like. Such facts are not accounted for when we define the value itself. Defined
independently of facts, justice or freedom becomes just one value in a plurality of values. And
without relevant facts, we do not know how to give priority to one value at the expense of
another in actual decision-making.

On the intuitionist approach, we therefore treat Cohen’s three questions separately. Justice, or
freedom, is what it is, regardless of what the state ought to do or what states of affairs actually

ought to be brought about. The advantage of intuitionism, as we shall see later in the chapter, is

" Rawls, 4 Theory of Justice, 3.
8 Ingham and Lovett, “Republican Freedom, Popular Control, and Collective Action,” 775.

® Cohen, Rescuing Justice and Equality, ch. 6.
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that it clarifies what we promote and what we forego when we make the all-things-considered
decisions we inevitably have to make to run our society.

Critics might argue that this approach is impractical. Political constructivism, on the other
hand, is pragmatic in the sense that it specifies the ideal so as to make it attractive in society as it
1s. It is thus defined for the purpose of guiding real political practice. Pettit condones this
pragmatism when he says a political ideal should be an aim for the state to pursue by the use of
legitimate means. A state promoting republican freedom, he says, will be legitimate and just.'®
The ideal, in his view, must be achievable by democratic means in an actual society.!! This is
also the view Rawls takes when he says the ideal must be within the bounds of what he calls
‘practicable political possibility’.!? It must be achievable by legitimate, democratic means in
society as it is.

And what is practicable in one society might not be practicable in other societies. We
therefore cannot expect political constructivism to deliver the same principles in different
societies. What is reasonably objectionable in one society might be not be reasonably
objectionable in another. It follows that different societies might construct different political
conceptions of justice or of republican freedom. As Pettit says, ‘political philosophers should
give particular attention to reform proposals that are psychologically and institutionally within

reach of the community to which they are addressed’.!® Political ideals must be sensitive to

19 Pettit, On the People’s Terms, 74.
11 Pettit, “Political Realism Meets Civic Republicanism,” 341-343; Pettit, “The Domination Complaint,” 89.
12 Rawls, Justice as Fairness, 4.

13 Pettit, “Political Realism Meets Civic Republicanism,” 339.
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sociological and psychological facts that determine what agents will go along with over time.'*
We therefore cannot determine what republican freedom requires prior to ‘empirical
investigation’, Pettit says. !>

The ideal must particularly be sensitive to facts about how we can expect people to behave
without the use of oppressive power. And given the pluralism characterising modern society, we
are unlikely to transparently and democratically adopt policies intended to alter citizens’
preferences in the way we have now seen that republican robustness requires. This approach to
defining ideals, then, takes people and their preferences as they are rather than what they ought
to be. These preferences define what Rawls calls ‘the limits of practical political possibility’,
within which we must remain in order to make our ideals realisable through a legitimate,
democratic political procedure.'®

Intuitionist values, on the other hand, are not sensitive to what is possible in the Rawlsian
‘practicable political’ sense. They are defined independently of each other and might not fit
together.!” We will therefore often see that we can satisfy one value only at the expense of
another because the two conflict, either logically or practically. Furthermore, intuitionist values
are insensitive to facts about people’s preferences or other features of society that determine
practicable political possibility.'® We define values and then consider how people must behave to

live up to them.

14 Pettit, “Political Realism Meets Civic Republicanism,” 340.

15 Pettit, Republicanism, 234.

16 Rawls, Justice as Fairness, 4; Rawls, The Law of Peoples, 6, 89.
17 Cohen, Rescuing, 367.

18 Cohen, Rescuing, ch. 6.
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No such conflicts with facts occur in constructivism, which defines principles so as to make
them practice-guiding, all things considered. And if one value should conflict with another, a
principle will tell us how to make the trade-off. For Rawls, justice is the value prior to other
values, and value conflicts can therefore be settled on the basis of how justice is best served. And
for Pettit, such conflicts must be solved on the basis of how the eyeball test, and consequently
how republican freedom, is best served. From an intuitionist perspective, this way of defining a
value, such as justice or freedom, so as to give it priority over other values means it is not
fundamental but instead the outcome of a trade-off between different values in response to facts
determining what is desirable under current circumstances.'®

Cohen refers to this outcome as ‘rules of regulation’.?’ These rules are important, of course,
but Cohen denies that they can be ultimate or fundamental in the sense constructivism takes them
to be, since ‘they cannot tell us how to evaluate the effects by reference to which they themselves
are to be evaluated’.>! We ought to be able to evaluate the extent to which the regulation we
consider optimal under current circumstances is compatible with justice, or freedom, or equality,
but we forego any such opportunity by defining our values in terms of this regulation. While we
need facts about society to create rules of regulation, such facts are irrelevant for determining, or
discovering, normative principles. Facts about practicable political possibility should not
determine the content of these principles; they should only determine the extent to which we

ought to satisfy them.?> While Rawls thinks a principle of justice is ‘seriously defective’ if

19 Cohen, Rescuing, ch. 6.
20 Cohen, Rescuing Justice and Equality, 263-272.
21 Cohen, Rescuing Justice and Equality, 266.

22 Cohen, Rescuing, 285.

213



people are not motivated to act on it, Cohen takes such lack of motivation to mean only that the
principles are defective as rules of regulation, not as principles of justice.?? Facts about human
motivation do not affect the meaning of justice, only the extent to which it is, ought to be, or can
be, achieved. Cohen therefore sees no reason for thinking of justice as something that necessarily
can, or ought to, be achieved.

Intuitionist values are logically prior to rules of regulations. We do not start by asking what
principles ought to regulate our society, as on the constructivist approach. Instead, we first
formulate the value, and then ask whether, or to what extent, it would be desirable to try to
satisfy it under current circumstances. Figuring out how institutions ought to operate given
existing conditions involves trading values off against each other in responsive these conditions.
‘Justice’, Cohen says, ‘is an input into, not an output of, these trade-off decisions’.?* We should
design rules of regulation to promote justice, but only to a reasonable extent.?> Facts therefore
become relevant only at the stage at which we determine the rules of regulation, which is
posterior to the stage at which we formulate the values.

We might understand this difference between constructivism and intuitionism by noting how
they produce two different kinds of claims. Constructivism gives us prescriptive claims that are
falsified when people cannot fulfil them.?® A constructivist principle, in other words, does not
apply in contexts where people are not motivated to satisfy it. Intuitionism, on the other hand,

makes evaluative claims that can evaluate states of affairs and at most give us pro tanto reasons

23 Cohen, Rescuing Justice and Equality, 330; Rawls, A Theory of Justice, 398.
24 Cohen, Rescuing Justice and Equality, 367.
25 Cohen, Rescuing, 302.

26 Pablo Gilabert, “Feasibility and Socialism,” Journal of Political Philosophy 19, no. 1 (2011): 56.
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for actions. From this perspective, a principle is not falsified merely because we cannot make
institutions conform to it.>” We can therefore say that while satisfying a principle would be good,
actually trying to satisfy it under current circumstances would be impossible or perhaps
undesirable because it would require people to make unreasonably large sacrifices.

We consequently see why Cohen rejects Rawls’s analogy that ‘[j]ustice is the first virtue of
social institutions, as truth is of systems of thought. A theory however elegant and economical
must be rejected or revised if it is untrue; likewise laws and institutions no matter how efficient
and well-arranged must be reformed or abolished if they are unjust’.?® The correct analogy to the
role of justice in institutional design, Cohen argues, is truth and utterance.?’ A statement being
true is neither a necessary nor a sufficient condition for it being a justifiable utterance. Whether
or not we should tell the truth depends on the circumstances we are in. And the same goes for
whether we should promote justice or some other value in the way we set up our social
institutions. We should tell the truth whenever the consequences are not too costly, just as we
should make our institutions just to the extent that doing so does not involve a too high cost in
terms of other values. Constructivism conflicts with this view, as it rejects the existence of a
more ultimate level of normativity beyond principles that can actually be satisfied in a desirable

way under current circumstances.

7.3 Constraints
In this section, I consider two kinds of constraints and show how they feature in constructivism

and not in intuitionism. These constraints are often understood as deontic constraints essential in

27 Gilabert, “Feasibility and Socialism,” 56.
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non-consequentialist theories, as they constrain the collective pursuit of an agent-neutral good. In
the next section, however, I show why these constraints need not make theories non-
consequentialists. I do so to demonstrate how Pettit can maintain his firm commitment to
consequentialism while endorsing these constraints.

Another thing to note before I discuss the constraints is that my use of the term ‘constraint’
might be challenged by those in favour of these constraints insofar, as it suggests that we cannot
permissibly require that people do what they can to realise the ideal. On the constructivist
approach, however, ‘constraints’ are built into the ideal itself, which means they are not
constraints on the extent to which we can require people to fulfil the requirements of the ideal.
What I call constraints are therefore constraining in this sense only on from an intuitionist
perspective. An intuitionist ideal is free from constraints, although we might very plausibly find
good reasons for constraining the pursuit of the ideal. This is what we discover at the level of
theorising, which, for intuitionists, is posterior to the formulation of values, or ideals. As Cohen
says, ‘[t]he desired theory tells us how much justice we should strive to realize ...
Constructivism promotes the extraneous (to justice) considerations that properly figure in the
justification of rules of regulation to the status of constraints on what justice is’.>® From Cohen’s
intuitionist point of view, then, the constructivist ideal is the ideal with constraints built into it.

These reasons for not wholeheartedly promoting the ideal are moral reasons pointing out that
such promotion involves undesirable means. Rawls’s ideal of justice, for example, must be
realisable in ‘morally permissible’ ways.?! I shall now discuss a personal prerogative and a

publicity condition as two constraints that are taken to ensure such moral permissibility in

30 Cohen, Rescuing Justice and Equality, 327. Emphasis in the original.
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political constructivism. If we abstract away from people preferences, however, as we do on the
intuitionist approach, these constraints are not built into the ideal itself; they are instead

constraints on the pursuit of the ideal.

7.3.1 Personal prerogative

Several commentators of Rawls’s theory have pointed out that it includes a personal, or agent-
centred, prerogative.’? A personal prerogative, Samuel Scheffler explains, gives individuals a
certain scope for choosing how much to contribute to the overall good.*3 It gives individuals
permission to decide for themselves what an ideal demands of them. This condition is more
generally expressed in what Rawls calls the ‘strains of commitment’, according to which
compliance with the principles of justice cannot require citizens to abandon their fundamental
interests.>* The principles are therefore not ‘all controlling’, as Rawls says.?> Laws and
institutions implementing principles that are too demanding will make citizens feel alienated
from their own society, and will fail to motivate compliance while treating the citizens as free
and equal persons.’® We have seen that Pettit understands such alienation as domination. So, for

neither Rawls nor Pettit can principles be so demanding that the laws and institutions

32 David Estlund, “Liberalism, Equality, and Fraternity in Cohen's Critique of Rawls,” Journal of Political
Philosophy 6, no. 1 (1998): 99-112; Michael G. Titelbaum, “What Would a Rawlsian Ethos of Justice Look Like?,”
Philosophy & Public Affairs 36, no. 3 (2008): 289-322; Andrew Williams, “Incentives, Inequality, and Publicity,”
Philosophy & Public Affairs 27, no. 3 (1998): 225-247.
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implementing them will leave citizens feeling alienated from their own society. Such laws and
institutions, Pettit says, would cause more domination than they prevent.’’

The personal prerogative is what Ingham and Lovett have in mind when they say political
ideals ought to be subject to a ‘pragmatic constraint’.3® By defining freedom in response to this
constraint, we get a ‘political conception of freedom’ that we have seen they perceive to be
‘useful, meaning roughly that it should have critical force without being hopelessly
demanding’.*° The ideal of freedom should not be so demanding that we cannot reasonably
expect people to live up to it. Subject to this constraint, the ideal can guide political practice.

The prerogative gives individuals permission to give special consideration to their own
personal projects. It therefore plays an important role in an ideal compatible with pluralism. It
requires that different courses of actions be left open for citizens. In political constructivism, we
can expect a principle that is too demanding in this sense to be rejected as reasonably
objectionable. We have seen, especially in Chapter 4, that both Rawls and Pettit are concerned
with stability, and we cannot expect a principle that does not allow reasonable individuals to
pursue their own personal ends to meet the stability requirement, as individuals will comply with
it only reluctantly and look for ways of undermining it.*’ The constructivist procedure, however,
filters out principles that are too demanding, thus ensuring a personal prerogative that gives

individuals scope for deciding for themselves how to lead their own lives.

37 Pettit, Republicanism, 173. See also Section 6.7 above.
38 Ingham and Lovett, “Republican Freedom, Popular Control, and Collective Action,” 775.
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It is important to note that the personal prerogative does not make constructivism an ‘anything
goes’ approach to political or moral ideals. As Scheffler writes, the prerogative gives you
permission to give M times more weight to your own interests than to anyone else’s. You may
therefore do y provided the total net loss to others resulting from your doing y instead of x is less
than M times your net loss resulting from doing x instead of your preferred y.#! In some cases,
however, the concerns of others are weighty enough to require you to compromise your personal
projects. In constructivism, such requirements must be reasonable. Both Rawls and Pettit define
the boundaries of reasonableness in terms of the basic liberties: promoting the ideal cannot
involve reducing individuals’ capacity to exercise their basic liberties.*?

The intuitionist approach has no reasonable rejection test and is insensitive to whether
realising a principle would require measures undermining individuals’ ways of life. But let me
emphasise that the issue here is not whether or not a normative theory specifying how social
institutions ought to operate, all things considered, should grant individuals a personal
prerogative. It is rather whether to build the prerogative into the ideal itself. For constructivists,
this distinction is far less significant than for intuitionists, as we saw above in the discussion of
Cohen’s three questions. Constructivists, after all, take the ideal to offer all-things-considered
guidance, whereas intuitionists do not. We can take an intuitionist approach to ideals, but then
introduce the personal prerogative at the level of theorising, where we consider how ideals are to
be traded off against each other for the purpose of making rules of regulation. Cohen, for

example, endorses the personal prerogative because, as he says, ‘we are not nothing but slaves to

41 Samuel Scheffler, “Prerogatives without Restrictions,” Philosophical Perspectives 6,no. 3 (1992): 378.
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social justice’.** Requirements of social justice, in other words, are not constrained by the
prerogative, but the extent to which rules of regulation should require people to act justly is.**
So, while the prerogative is not built into the intuitionist definition of justice, it might come into
play as a permission for people not to always do what justice requires of them.

Moderate republicanism builds the personal prerogative into the freedom ideal by taking the
ideal to require popular control only up to the extent of virtual control. The ideal of republican
freedom is therefore satisfied to no greater extent when individual citizens exercise virtue
beyond this minimum threshold. Pettit bases the personal prerogative on a concern for the
dignity and respect of the actual people of real societies. For A to treat B with dignity, Pettit
believes B must preserve ‘a certain dominion over how he fares at [A]’s hands’.*> A must treat B
with concern for B’s avowed interests; B should have a say in how he is treated. We can
therefore understand moderate republicanism as the result of a trade-off between strong
republican freedom and individual dignity and respect. Moderate republicanism ensures such
respect and dignity by giving individuals legal rights that protect them against being used for
ends they do not endorse. If B cannot exercise the veto a right gives him against A’s interference,

then ‘he is merely a pawn in the enterprise of [A]’, as Pettit sees it.*® From the perspective of

43 Cohen, Rescuing Justice and Equality, 10. Larmore mistakenly uses this quote to show that Cohen attributes the
personal prerogative to the nature of justice. See Charles Larmore, “What Is Political Philosophy?,” Journal of
Moral Philosophy 10 (2013): 300-301.
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intuitionism, we see rights as rights not to contribute to republican freedom; they give
individuals freedom to choose not to contribute to this ideal.

But we can maintain this respect for individuals also with a strong republican freedom ideal,
which includes no personal prerogative. Regardless of what people’s preferences might be, this
ideal requires people to monitor both their government and their fellow citizens to establish and
maintain an active popular control of political powerholders. However, the respect for people as
they are comes in at the stage of theorising, which is posterior to formulating the ideal. On this
approach, we might say that people are not slaves to republican freedom and should therefore be
allowed to choose for themselves to what extent they will commit to the virtue required for
active control. So instead of treating moderate republican freedom as the ideal itself, we see it as
a trade-off between republican freedom and other values in a theory that is based on relevant
facts in order to produce desirable all-things-considered action guidance.

This is how pure negative freedom will very likely enter a theory suited for current
circumstances. Facts about modern society tells us that it is constituted by individuals with a
desire to pursue different ends, and in response to this plurality of conceptions of the good, a
constructivist ideal must ensure that they be provided with opportunities to pursue a wide range
of different courses of action. The fact of pluralism therefore draws constructivists towards
liberal principles for maximising individuals’ pure negative freedom.

We now see how the personal prerogative is crucial for distinguishing strong and moderate
republicanism. We might nonetheless say, of course, that strong republicanism is too demanding
given facts about what people are actually like, and that it is therefore not a suitable ideal to
pursue, or that it is attractive only as a component of a theory in which it is weakened by trade-

offs with other values. The personal prerogative thus plays a different role in a theory with the
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constructivist moderate republican freedom ideal than in one with the intuitionist strong
republican freedom ideal. And recognising this difference enables us to see why pure negative

freedom conflicts with the latter but not with the former.

7.3.2 Publicity
The other kind of constraint I consider, publicity, requires that the public have access to
information about how institutions operate. This condition is met when individuals can make it
common knowledge how the principles of justice apply, what they require, and to what extent
individuals conform to the principles.*’ By applying this constraint to the definition of justice, we
might say that ‘justice must be seen in order to be done’.*® If we cannot specify what justice
requires of each of us, and if we cannot observe whether or not everyone does what she or he is
required to do, then we must alter our definition of justice.

This is an important condition in constructivism. Publicity, Rawls says, ‘arises naturally from
a contractarian [or constructivist] standpoint’.*® People can reasonably reject a principle if it is
unclear what it requires of them, and they ‘cannot agree to a principle if there is a real possibility
that it has any outcome that one will not be able to accept’.>® The same goes for a principle one
cannot tell whether others comply with, since one might then unknowingly end up as the sucker
who complies when others do not. Assurance of others’ compliance is, as Rawls notes, essential

for motivating compliance.”!

47 Williams, “Incentives, Inequality, and Publicity,” 233.
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People must therefore be able to see that society’s institutions satisfy the principles of
justice.’? Only then can every reasonable person see that these institutions work to her or his
benefit, which is essential for motivating general compliance. A political conception of justice
citizens lack motivation to comply with is unstable.’® And an unstable conception of justice, for
Rawls, is no conception of justice at all. Promoting justice in ways that require secrecy is
therefore self-defeating. General awareness of universal acceptance, Rawls says, ‘should have
desirable effects and support the stability of social cooperation’.>* In a just society, ‘nothing need
be hidden’.>®

The publicity condition is central also in Pettit’s republican theory. It follows from the non-
domination principle, which requires that people know the intentions behind government
interference. If what government officials do is not publicly known and understood, the people
lack a basis for keeping an eye on the powerholders and for contesting actions they believe
violate avowal-ready interests.’® Government would then not be on the people’s terms. Political
decisions will not always please everyone, but it must be clear to everyone how decisions track
common, avowal-ready interests.>’

Both Rawls and Pettit see dignity and respect as reasons for the importance of publicity.

People are not adequately respected unless they can see that their government promotes their

52 Rawls, A Theory of Justice, 154.
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interests. Only when it is clear that every decision is compatible with avowal-ready interests,
Pettit argues, will those unhappy with the decision recognise it as a case of tough luck, and not as
systematic disrespect and violation of their dignity.’® And Rawls notes that ‘the public
recognition of the two principles [of justice] gives greater support to men’s self-respect’.”® In his
view, ‘a desirable feature of a conception of justice is that it should publicly express men’s
respect for one another’.5°

The publicity condition makes moderate republicanism, under modern conditions of
pluralism, resistant to active control, since it can only be promoted in secrecy. People can
reasonably oppose the measures for stimulating active control I discussed in Section 6.8, which
include a comprehensive civic education designed to indoctrinate republican preferences. Strong
republicanism, on the other hand, can require that citizens commit to the high level of vigilance
and contestation of active control, as it is unconstrained by facts about actual preferences.
Publicity refers to transparency concerning what an ideal requires of people, but the intuitionist
approach abstracts away from actual preferences, and is therefore unconstrained by publicity. Of
course, active control means citizens will be so skilled at monitoring their government and at
making sure it functions in their interest, that the publicity condition will be met. This does not
make publicity a constraint on strong republicanism, however. It is rather a consequence of
active control.

The publicity condition has significant limitations due to practical problems of both

specifying what rules, or principles, require and observing whether people comply with them.
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Cohen, for example, discusses racism, which is obviously unjust, but racist practices can be hard
to recognise for what they are because we cannot know other people’s attitudes.%! As he says,
‘[w]e could not legally institute a principle that says: “cleanse your soul of racist bias,” because
we could not tell, sufficiently well, whether people (including we ourselves) were being true to
it. But that doesn’t mean that racism isn’t unjust, or that “do not practice racism, even in foro
interno” is not an injunction of justice’.®> Rawls seems to recognise this limitation of publicity
when he says ‘it is possible that all should understand and follow a principle and yet this fact not
be widely known or explicitly recognized’.%> However, for present purposes, we can safely
assume that there will be certain cases of promoting strong republicanism that can be revealed

for what they are and will therefore conflict with moderate republicanism.

7.4 Consequentialism

Both of the constraints I have just discussed are commonly understood to conflict with
consequentialism. This issue is not essential to the main purpose of this chapter. I bring it up here
as a brief digression mainly because Pettit is a staunch proponent of consequentialism in moral

and political philosophy.®* He is also clear about his republicanism being a consequentialist
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theory.® But since I have located both of the two types of constraints often considered
characteristic of non-consequentialism in his theory, it appears to follow that Pettit cannot be a
consequentialist after all. Without fully defending Pettit’s theory against this interpretation, I
shall reflect on how it might be viewed as consequentialist.

In moral philosophy, ‘the good’ concerns reasons for what we want the world to be like—that
is, the state of affairs we would like to bring about. It refers to an agent-neutral value, such as
happiness or welfare.®® A value is agent-neutral, as opposed to agent-relative, or agent-centred,
when it can be recognised from an impersonal standpoint, and not necessarily from any
particular agent’s standpoint.’” ‘The right’, on the other hand, refers to actions we are permitted
or obligated to do. Non-consequentialist theories keep the right and the good distinct by
permitting or requiring agents not to act for the good. Consequentialism, on the other hand, treats
the two as one and the same by taking the right action to invariably be that which best promotes
the good. An agent is always obligated to choose the available option that most effectively
promotes the good.

Scheffler distinguishes between two kinds of constraints on the pursuit of the good that
characterise non-consequentialism and conflict with consequentialism. He calls them ‘agent-
centred prerogatives’ and ‘agent-centred restrictions’.®® We have seen that the agent-centred, or

personal, prerogative gives you scope for choosing to promote the good or not. An agent-centred

65 Pettit, On the People’s Terms, 74, 123—-125; Pettit, Republicanism, 97—-109.

% Pettit, “A Consequentialist Perspective on Contractualism,” 232.

67 Pettit, “A Consequentialist Perspective on Contractualism,” 232; Pettit, “The Inescapability of Consequentialism,”
42-43.

68 Scheffler, The Rejection of Consequentialism, 2-3.
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restriction, on the other hand, forbids certain actions even when they promote the good.® It
specifies actions it is never right for an agent to perform no matter what their likely
consequences might be. Lying is a classic example.’”® Publicity is also often understood as such a
restriction, since it says that it is never right to hide what a principle requires even if that would
produce the best consequences.

Note that a non-consequentialist theory need not treat these constraints as absolute. Rawls,
who opposes consequentialism, says not being concerned with consequences ‘would simply be
irrational, crazy’.”! What distinguishes consequentialism from non-consequentialism is that the
former focuses only on consequences, whereas the latter can also draw on other considerations.
Rawls rejects consequentialism for failing to give individuals sufficient respect as persons with
their conceptions of the good.”> With a sole focus on agent-neutral value, consequentialism gives
agents no scope for seeing their own personal projects more important than anyone else’s. A
non-consequentialist theory, on the other hand, can give individuals permission to systematically
devote more attention to their own projects even when doing so will not on balance produce the
best overall outcome.”

An important point is that while consequentialism requires individuals to act so as to best
promote an agent-neutral good, the best way of doing so depends, in part, on the sacrifice it

involves for these individuals. Without concern for A’s preferences, we might say that A would

% Scheffler, The Rejection of Consequentialism, 81.

70 Scheffler, The Rejection of Consequentialism, 23-25.
" Rawls, 4 Theory of Justice, 26.

2 Rawls, A Theory of Justice, 24, 160-168.

73 Scheffler, The Rejection of Consequentialism, 17.
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best promotes the good by doing x rather than y. But consequentialists must also take A’s
preferences into account and treat them equally with anyone else’s preferences. It therefore does
not follow that the good is necessarily best promoted by forcing A to do x, or by making it very
costly for A to do y rather than x. A’s preference for y-ing rather than x-ing might be so strong
that making her do x would involve means that would cause an overall loss in terms of the good
we are trying to promote. This is essentially the insight of ‘sophisticated consequentialism’,
according to which the best way of maximising the overall good may be to allow agents scope
for not always choosing the action that will best promote the good, since such a requirement
might be self-defeating.”* We thus see a way of introducing the personal prerogative into a
consequentialist theory.”

Pettit bases his republican theory on sophisticated consequentialism. His theory is
consequentialist, he explains, as it treats non-domination as a target rather than a constraint.”®
That is, the aim is to minimise domination, which means an act of uncontrolled interference is
justified insofar as it ‘represents the most effective means of increasing non-domination
overall’.”’” Analogously, if peace is our target, we may be permitted to fight the war to end all
wars. But if peace is a restriction, then war is impermissible no matter how desirable the

expected outcome of the war might be.”®

74 For an account and defence of sophisticated consequentialism, see Peter Railton, “Alienation, Consequentialism,
and the Demands of Morality,” Philosophy & Public Affairs 13, no. 2 (1984): 134-171.
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Rawls thinks the priority of his first principle of justice, which ensures everyone’s capacity to
exercise the basic liberties, grants them a prerogative to choose whether or not to act so as to
maximise the good. Just institutions will therefore not be set up to maximise the good.” If this is
so, then Pettit’s concern with the basic liberties would make also his theory non-consequentialist.
But in Pettit’s view, giving individuals rights to exercise the basic liberties in ways that will not
optimally serve the good does contribute to the overall good, since these rights promote
individuals’ dignity, which has a beneficial effect on the overall good.®® Violating these rights for
the sake of the good would upset their dignity, and therefore be counterproductive.

Pettit therefore thinks we are mistaken if we understand maximising the overall good to
involve sacrificing our personal projects.®! The good is best served, in his view, if people commit
to a pattern without thinking much about whether their actions contribute to the good or not. He
calls this ‘indirect’ consequentialism, since it does not require individuals to make choices with

the intention of promoting an agent-neutral good.®? This pattern should be broken only when ‘the

7 Rawls, A Theory of Justice, 26-27.

80 Philip Pettit and Geoffrey Brennan, “Restrictive Consequentialism,” Australasian Journal of Philosophy 64, no. 4
(1986): 451; Pettit, “The Consequentialist Can Recognise Rights,” 53—54.

81 Pettit and Brennan, “Restrictive Consequentialism,” 438-455; Pettit, “The Inescapability of Consequentialism,”
46-50. Railton says, similarly, that ‘the objective act-consequentialist would ... recommend cultivating dispositions
that will sometimes lead him to violate his own criterion of right action’. See Railton, “Alienation,
Consequentialism, and the Demands of Morality,” 157. He says further that people acting on such a pattern ‘would
then miss a number of opportunities to maximize the good; but if they were instead always to attempt to assess
outcomes, the overall result would be worse, for they would act correctly less often’ (158).
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consequentialist formula’, according to which agents can pursue a behavioural pattern that brings about the best
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red lights go on’.#3 When acting in accordance with the pattern will jeopardise the agent-neutral
good, we ought to change our behaviour. What distinguishes consequentialism from non-
consequentialism is after all the former’s requirement of maximising the overall good, and
behavioural patterns should therefore only be sustained insofar as they contribute to this end.?*
This view seems roughly compatible with Rawls’s respect for individual’s personal conceptions
of the good, while still keeping an eye on consequences.

Pettit also defends publicity on the grounds that it ensures individuals’ dignity in a way that
promotes the good. For Rawls, publicity is related to civility, and Pettit thinks civility has
‘extremely beneficial consequences’.®® People are civil towards one another when they publicly
justify their actions. They treat each other as reason-givers and reason-takers, as Pettit says. In
virtue of such civility, Rawls says, the citizens express their respect for each other ‘in the very
constitution of their society’.%

Rawls, however, is not impressed by the kind of consequentialism Pettit defends. Seeing

consequentialism to require people to act in accordance with non-consequentialist principles, and

consequences without intending this result. See Philip Pettit, “Satisficing Consequentialism,” Proceedings of the
Aristotelian Society 58, no. 1 (1984): 165-166. Pettit’s distinction between direct and indirect consequentialism
seems identical to Railton’s distinction between subjective and objective consequentialism. On the former, the agent
is committed to always doing what produces the most good, while on the latter, the agent actually does what
produces the most good, which is likely to differ from doing what is required in subjective consequentialism. See
Railton, “Alienation, Consequentialism, and the Demands of Morality,” 152.
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so promote the good only indirectly, is to concede the inadequacy of consequentialism, in his
opinion. You are no consequentialist, Rawls argues, unless you think social institutions ought to
be organised in accordance with a conception on justice that can be publicly defended in terms of
a consequentialist principle.?” And such a principle would not be publicly defendable in a
pluralistic society. So, while tracking people’s avowal-ready interests will produce the best
consequences in a pluralistic society, as Pettit argues, his republican theory does not seem to
conform to Rawls’s definition of consequentialism. John Christman, similarly, argues that
Pettit’s theory is not consequentialist, since non-arbitrariness ‘is defined in terms of the proper
respect for citizen’s interests’.®® So, if Rawls and Christman are right, then neither political
constructivism nor moderate republicanism is consequentialist. I shall not pursue this matter
further, however, as the purpose of this section is merely to show how Pettit, at least, thinks he
can build the constructivist concerns for publicity and a personal prerogative into a

consequentialist theory.

7.5 In defence of evaluative claims

We have seen that a key difference between constructivism and intuitionism is that the former
produces principles to guide the development of social institutions all things considered, whereas
the latter only gives us pro tanto reasons for pursuing one course of action rather than another.
Constructivism therefore aspires to produce prescriptive claims, while intuitionism can only
provide evaluative ones. Recall that a prescriptive claim is false if it states an obligation we do

not know how to fulfil, while an evaluative claim cannot be falsified by such feasibility

87 Rawls, 4 Theory of Justice, 158.
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considerations.® Since strong republicanism is only compatible with intuitionism, due to facts
about modern society, we can only derive evaluative claims from it alone, not prescriptive ones.
Its usefulness therefore depends on a justification of evaluative claims. This is what I turn to in
what the remaining sections of this chapter.

The critics of intuitionism and strictly evaluative claims are numerous. Rawls rejects
intuitionism for offering contradictory directives instead of stating what we actually ought to do,
since it provides no way of ordering or weighing up different evaluative statements.’® A theory
that gives us a conception of justice without specifying whether, or to what extent, we ought to
satisfy it, he argues, gives us ‘but half a conception [of justice]’.”! William Galston suggests that
a principle not suited for guiding real practice is either false or useless.’> Brennan and Pettit,
similarly, question why we should care about an ideal ‘that is nowhere to be found and that
might be counter-productive to try to establish’.”3 On this view, political philosophy should only
be concerned with how social institutions actually ought to operate, and not with evaluating
institutions without this essential purpose in mind.”*

David Miller thinks the intuitionist, fact-insensitive approach develops a perverted account of

justice, as it might appropriately have no role to play in institutional design.”> ‘All we are left

8 Gilabert, “Feasibility and Socialism,” 58.
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with’, Miller writes, ‘is regret that we are powerless to achieve true justice’.”® Like Galston,
Miller asks why we should care about justice if it has no impact on principles governing our
institutions.’” “If justice is unobtainable’, Miller concludes, ‘that is simply something that we
must regret’.”® If we can only say that our society is unjust without suggesting a way of making it
just, then we are left with nothing but pointless regret.”® Miller dismissively refers to this
approach as ‘political philosophy as lamentation’, since all it tells us is that justice is something
we cannot achieve, and consequently only leaves us with something to lament.!%

Cohen does little to silence these critics with statements such as ‘[t]he question of political
philosophy is not what we should do but what we should think, even if what we should think
makes no practical difference’.'”! But he actually makes intuitionism appear less practical than it
is. It is more precise to say with Holly Lawford-Smith that it ‘what we should think will have
implications ... for what we should do’.!?

I shall argue that we ought to think about values without concern with their all-things-

considered attractiveness, since that will generally improve our all-things-considered decision-
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making. Intuitionist ideals make us appreciate what is at stake and what we inevitably must
forego when we make hard decisions. A fact-insensitive principle identifies one way in which we
would make the world better, while another conflicting principle suggests a contrary course of
action. It shows how we can improve the state of affairs in one way, which is worth taking into
consideration even if there are other, weightier reasons to pursue a different course of action. We
can thus make sense of Cohen’s view that ‘not all political philosophy questions are practical
questions’. 103

This approach makes us more aware of what we are forced to forego in political decision-
making, and Miller is therefore right to say the intuitionist approach gives us reasons for regret.
It is unclear, however, why such regret is pointless, since it instead appears to be a consequence
of appreciating the costs involved in making difficult decisions.!** Awareness of both what we
can and cannot achieve is important even if intuitionism does not give us clear directives
regarding how we actually ought to make these decisions.'® Values should enable us to reflect
on how all-things-considered judgments arise from the trade-offs we must inevitably make when
values conflict.!%

We are ill-equipped for appreciating the costs involved in prioritising one value rather than

another if we follow the constructivist way of defining ideal principles in accordance with what

103 Cohen, Rescuing Justice and Equality, 307.
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we can achieve by the legitimate use of political power given relevant facts about society. The
constructivist approach provides a way of working with people’s preferences as they are, and it is
therefore no surprise that Pettit says promoting republican freedom is to simultaneously promote
other political values, such as justice and legitimacy.'?” After all, Pettit applies the method of
reflective equilibrium, which rules out ‘intuitively objectionable arrangements’.!*® Rawls, of
course, also employs this method.!'%” Reflective equilibrium is achieved, he says, when ‘each
citizen has taken into account the reasoning and arguments of every other citizen’.!'°

But this happy unity of values blurs from view the costs involved in pursuing one course of
action rather than another. Making a hard decision involves foregoing certain values we
otherwise could have realised to a greater extent. This is what makes the decision hard. And so
we see an important reason for insisting on the separation between ideals and rules of regulation
that constructivists deny. It is actually unclear what the benefits of rejecting this distinction are.
No one can deny that a political decision in favour of one course of action rather than another
involves costs as well as benefits. Fact-insensitive principles make us well-equipped for
evaluating these costs and benefits.!!!

A useful way of employing fact-insensitive principles is to fit them together into what Keith

Dowding and I call ‘axiomatic-deductive ideal theory’.!'? Such a theory shows how principles
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are co-satisfiable and how they are not. It does so without resulting in all-things-considered
action guidance. While it is always preferable to realise any value to a greater rather than to a
lesser extent, we are very often forced to make trade-offs. This process enhances our
understanding of the issue at hand by illuminating costs of co-satisfying the principles, as well as
inevitable costs in trade-offs between principles that are not co-satisfiable. The theory can help
us see whether, or the extent to which, the principles’ co-satisfaction is ‘morally permissible and
politically possible’, which we have seen Rawls requires principles to be. This kind of ‘ideal
theory’ does not claim to provide solutions to real-world problems, but it can nonetheless help us
consider to what extent they should inform real political decision-making by specifying what it
takes to co-satisfy different principles.

Cohen develops such an ideal theory by showing why the values of equality, Pareto
efficiency, and freedom of choice of occupation need not conflict.!'* What is required to co-
satisfy them, Cohen argues, is that people internalise egalitarian values, and consequently choose
occupations so as to achieve Pareto efficiency without demanding inequality-producing
incentives.!'* This theory shows the benefits of an ‘egalitarian ethos’ that informs citizens’
behaviour. As Cohen says, ‘[l]iberty, Pareto, and equality join a happy quartet when we add
inspiration by principle and/or fellow feeling to the trio”.!!3

Why should we not try to make this happy result a reality? One reason is that people in the
real world are not all devoted egalitarians, and we might therefore want to satisfy a greater level

of preference-neutrality than is logically compatible with Cohen’s possibility theorem. By

113 Cohen, Rescuing Justice and Equality, ch. 5.
114 Cohen, Rescuing Justice and Equality, 189-195.

115 Cohen, Rescuing Justice and Equality, 193.

236



introducing preference-neutrality, we turn Cohen’s theorem into an impossibility theorem. This
is essentially what Samuel Bowles does in his ‘liberal trilemma’: any two of the values of
voluntariness, efficiency, and preference-neutrality can be co-satisfied, but not all three.''® I
should note here that preference-neutrality, for Bowles, refers to the permissibility of any
possible preference being socially decisive. It is, in other words, synonymous with universal
domain, and therefore not what political philosophers typically refer to as ‘neutrality’, which,
following Rawls, is a domain restricted by a reasonableness condition. But also this set of
reasonable preferences, under modern circumstances, contain preferences incompatible with
Cohen’s ideal theory. Bowles and Cohen’s axiomatic-deductive ideal theories therefore help us
see the cost of neutrality.

When we bring facts into consideration, which we obviously must do in responsible political
decision-making, we become aware of how principles might conflict due to factual
contingencies. While equality, efficiency, and freedom of occupation choice are logically
compatible, as Cohen shows, they will likely be incompatible when people’s actual preferences
are taken into consideration. Turning people into devoted egalitarians, for example, will likely
involve restricting their freedom. But while we therefore cannot realise all three of these values,
we are at least aware of what we lose out on when we decide not to try, and we can therefore

make a well-informed decision.
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7.6 Critical republicanism

Facts about people’s actual preferences will likely make it reasonable to reject a course of action
intended to lead towards strong republicanism. People in a pluralistic society have a common
interest in pure negative freedom, and that is therefore what they get from moderate
republicanism. Republicans desiring to liberate their freedom concept from pure negative
freedom, and give it distinctive importance in political theorising, should therefore reject
political constructivism and adopt an intuitionist, fact-insensitive understanding of their freedom
ideal.

On an intuitionist approach, the meaning of republicanism is universal. It does not, as on the
constructivist approach, take on different meanings depending on the circumstances to which it
applies. A conformist society, where most people share a republican conception of the good, will
enjoy a stronger protection against uncontrolled power than a pluralistic society. By taking the
intuitionist approach, then, it becomes plausible to say that people in the conformist society have
more republican freedom than people in the pluralistic one.

By taking this approach, republicans can criticise people in the pluralistic society for their
lack of republican preferences. In the same way, we can criticise others in our society for not
acting justly enough, while recognising that other considerations, such as most people’s
motivations, prevent a collective pursuit of the improvements called for. We can thus use the
value of justice to condemn the rich for their greed and undeserved wealth, but not necessarily as
a guide in dealing with the problems of greed and inequality. Similarly, republicans can use their
freedom ideal to criticise people for not being active participants in their political community.

However, we need not see a practicable, or desirable, route from our current world to another

possible world in which the value is satisfied in order to consider the value a value. Strong
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republicans need not think the state, or any other actor, ought, all things considered, to intervene
to make citizens’ preferences more republican. Their approach is therefore compatible with
Pettit’s view that it would be ‘a big mistake’ to aim for an ideal we do not know how to
achieve.!'” Intuitionists do not see ideals as targets, at least not until relevant facts and other
values have been taken into account. This is why strong republicanism might plausibly conflict
with Pettit’s view that an ideal that can offer no guidance for institutional designers has ‘a very
serious problem’.!!8

But by taking this view, Pettit overlooks how we can appeal to an ideal without expecting
people to go along with it. We can lament, as Miller would say, the absence of republican
preferences in the population, and use that to explain the comparatively weak protection against
uncontrolled power. We can also appeal to strong republican freedom to argue for an educational
system better designed for turning children into citizens, while accepting the legitimacy of the
political procedures failing to introduce such a system. We can thus appeal to republicanism to
criticise a liberal system that promotes citizens’ freedom to develop and pursue a plurality of
conceptions of the good at the expense of republican freedom. Republicans can thus criticise
liberalism for being too individualistic.

By making republican freedom fact-insensitive, we can say that it is a more attractive ideal in
the conformist society, A, than in the pluralistic society, B. If the reason is that people in A are
more political engaged than the citizens of B, we have an explanation for why people in B are
more vulnerable to uncontrolled power than are people in A. We can also criticise citizens of B

for not caring enough about this vulnerability.
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We have just seen that Bowles uses axiomatic-deductive ideal theory to criticise preference
neutrality by showing how it comes at the expense of either efficiency or voluntariness. He thus
illuminates the importance of caring about individuals’ preferences, which leads him to argue
that the cost of neutrality is too high. He goes on to argue that policy makers ought to think about
how they design incentives, and points to evidence in behavioural economics showing how
certain kinds of incentives ‘crowd out’ motivations for virtuous behaviour and instead,
counterproductively, induce selfishness. Republicans, similarly, ought to think carefully about
incentives’ effects on people’s preferences. We have seen, in Chapter 5, that even Pettit’s
moderate republicanism depends on a republican ethos. Now, Bowles proposes no measures in
obvious conflict with a liberal plurality of conceptions of the good; he merely stresses that we
must be aware of how incentives might have unexpected effects. Republicans can take the same
approach to the design of incentive structures whether they accept Pettit’s liberal republicanism
or the strong version.

If we fit strong republican freedom into an axiomatic-deductive ideal theory with liberal
neutrality, we are, of course, bound to get an impossibility result, since the conflict between them
1s conceptual rather than contingent. That is, republican freedom depends on preferences that are
more specific than the preferences within the domain defined by reasonableness in political
liberalism. The conflict is not merely due to the contingent fact that people in an actual society
happen to have preferences that conflict with the strong republican ideal of freedom. That simply
follows from the need for distinctly republican preferences. The theory thus identifies what we
must forego to realise strong republicanism, but without saying strong republicanism is
something we should actually aim for, all things considered. Strong republicanism, then,

necessarily conflicts with liberal republicanism, since the latter is neutral towards people’s
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reasonable conceptions of the good. Strong republicanism thus becomes a critique people’s
preferences, while moderate republicanism is more respectful of people’s preferences as they are.

But the strong republican criticism might not demand a change in how social institutions
actually function. Strong republicans can, and indeed ought to, accept a trade-off between values
when they argue for or against actual political decisions. They might accept that republican
freedom has less influence than it would have had in a more ideal society where citizens have
more republican preferences. We see, then, that they can remain connected to the real world
without weakening their ideal.

They can therefore continue to criticise people’s unwillingness to live up to it. As Cohen also
notes, we need not consider it wise to pursue an ideal in order to regret not realising it.!'” An
ideal does not vanish simply because we cannot, or do not prefer to, realise it in full, or because
we do not know how to realise it. That only counts against attempting to realise it. We might
criticise people for a lack of civic virtue without thinking we ought to, all things considered, try

to make them more virtuous. On any account, republicanism remains ‘a normative theory for
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assessing political regimes’, as Pettit says it is.!?’ But it need not be action-guiding in a direct
sense, so as to give us all-things-considered prescriptions.'?!

Republicans can consider non-republican preferences a disease for a society that no known
treatment will cure.!?? Just because there is no known cure, republicans need not take the
moderate line of concluding that the disease is not actually a disease after all. Republicans need
not take the ultimate ideal to be the minimal level of domination that happens to be achievable
given people’s actual preferences. They can instead take it to be the level of domination they
would enjoy if citizens had ideally republican preferences. Only then is society entirely healthy.

Strong republicanism might, of course, be prescriptive if we take it to specify a target that
society, all things considered, ought to pursue. But this need not be—it is, indeed, unlikely to
be—an attractive theory for existing pluralistic societies. It is more plausibly understood as one
value in a plurality of values, and it might be used to criticise current practice. This is a common-
sensical consequence of value pluralism: values conflict, and when we prefer one to another, we
still have reason to regret forgoing the all-things-considered inferior value. So, if we endorse

Rawls and Pettit’s liberal neutrality towards citizens’ preferences, we should not lose sight of
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what we forego, such as better protection against uncontrolled power in virtue of a more
conformist society in which citizens’ preferences are informed by a republican ethos.

This focus on preferences makes republicanism, to a far greater extent than political
liberalism, a theory of the ideal citizen. It therefore seems compatible with Cécile Laborde’s
view that ‘[r]epublicanism ... is primarily a theory of citizenship’.!?3 Laborde’s “critical
republicanism’, like socialism, insists on people’s social attitudes being ‘as important as just
institutions and laws in creating and sustaining the ideal society’.'** Achieving non-domination
depends on people’s preferences, and not only on a just institutional structure within which
individuals are free (from interference) to act on their non-republican preferences. Laborde thus

notices an important difference between republicanism and liberalism.

7.7 Conclusion
The republican dilemma has important implications for how republicans can use freedom as an
ideal. By taking the moderate view, they understand it as an ideal to pursue in society as it is,
since it protects citizens’ opportunities to develop and pursue their own conceptions of the good.
On the strong view, on the other hand, republican freedom is an ideal for that requires a specific
kind of society that we might not want to try to bring about under current circumstances. Strong
republican freedom might be an ideal it would be neither feasible nor desirable to pursue.
However, while strong republicanism ought not be targeted in society as it is, seeing this ideal
within a plurality of conflicting values can still be useful. By fitting it into a theory—an

axiomatic-deductive ideal theory—with other values, we see whether or not it is logically

123 Cécile Laborde, Critical Republicanism: The Hijab Controversy and Political Philosophy (Oxford: Oxford
University Press, 2008), 231.

124 Laborde, Critical Republicanism, 10.
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compatible with these other values. And when we also bring in facts about a particular society,
we become aware of desirability and feasibility concerns involved in actually trying to realise it.
Conflicts with other values and with facts might thus tell us that we ought not pursue strong
republicanism. However, the loss of strong republicanism as a consequence of the decisions we
make on the basis of all-things-considered judgments is a loss for republicans to regret. They can
criticise their fellow citizens’ lack of republican preferences. The republicanism that is separated
from pure negative freedom, then, is a theory of the ideal citizen, which forms a critique of

preferences held by people not conforming to this ideal.
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Chapter 8: Conclusion

8.1 Republican trade-offs

And so republican freedom is liberated from pure negative freedom. Republicans want a freedom
ideal that makes a distinct contribution to political theorising, and now they have it. It is unlikely,
however, to be an ideal that can replace pure negative freedom as the cornerstone of a theory
suitable for modern conditions. A theory based on strong, liberated republican freedom seems
unsuited for a modern society, at least from a liberal perspective. The conception of republican
freedom that Pettit takes to be such a cornerstone looks more attractive, but it does not conflict
with pure negative freedom.

This is the republican dilemma. Republicans can make republican freedom an all-things-
considered ideal well-suited for modern society, but they must then accept that their assessments
of people’s freedom will align with those of pure negative freedom theorists, and that their
freedom concept is consequently not a distinct consideration in making political prescriptions
and evaluations. It will not have ‘serious payoffs in normative thought’, as Pettit takes it to
have.! By defining republican freedom so as to make it such a distinct basis for normative
considerations, it becomes unsuited for guiding the political practice of a modern society.

In the process of repositioning republican freedom along the two dimensions in order to find a
trade-off point at which it does conflict with pure negative freedom, I have developed Ingham
and Lovett’s distinction between moderate and strong republicanism. We can think of the
difference between strong and moderate republican, and between their distinct trade-offs

between scope and robustness, as different interpretations of how institutions make interference

! Pettit, On the People’s Terms, 20.
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‘inaccessible’. On the moderate account, as Ingham and Lovett say, it means that it is common
knowledge that people will not be interfered with in a way they have not instructed because the
probability of being punished is sufficiently high. They can therefore go about living their lives
without feeling vulnerable to uncontrolled interference. On the strong account, on the other hand,
inaccessible means not occurring in any socially possible world. Institutions must be so effective
that any use of uncontrolled power will be noticed and appropriately penalised. And we have
seen how this level of protection requires people to commit to a higher level of vigilance and
political engagement than we can expect them to in a modern, pluralistic society.

Strong republicanism requires greater protection against uncontrolled power even when that
does nothing to relieve people of the fear of being interfered with. They might feel sufficiently
safe and able to pursue their plans in life, and therefore lack any desire for protective measures
that will restrict their opportunity sets. This is why strong republicanism might seem
unattractive. And we should understand people’s lack of desire to conform to this ideal as an
expression of their desire for pure negative freedom. Further protection will reduce their number
of combinations of actions they can exercise conjunctively and therefore reduce their pure
negative overall freedom. This is exactly why strong republicans can make judgments that
conflict with those of pure negative freedom theorists, but it is also why their freedom ideal will
not appear attractive to liberals.

Perhaps because of the nature of modern society, we might think of strong republican freedom
as an absurd way of conceptualising freedom. It might seem counter-intuitive to many people to
say that we are free when we contribute to an institutional protection against interference to an
extent that entails a significant restriction on what courses of action we can pursue. But that just

tells us our intuitions are more in line with the pure negative way of thinking about freedom.
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Perhaps a distinctly republican way of thinking of freedom would be more intuitive to people of

small, conformist city states of earlier centuries.

8.2 Political liberalism

Strong republicanism is not a liberal ideal, as it calls for people to conform to a distinct
republican way of life and to forego opportunities to pursue other conceptions of the good.
Moderate republicanism, on the other hand, is a liberal theory that is compatible with a
pluralistic society where people have a wide range of different personal ends. This range is
restricted only by a collective pursuit of the common good understood to incorporate this
plurality of conceptions of the good. We have seen that this understanding of the common good
is indistinguishable from that of Rawls’s political liberalism.

Brennan and Lomasky write that republican freedom, as Pettit defines it, ‘is compatible with
extensive paternalistic control’.> Republicans can define citizens’ interests as they see them, and
thus give ‘no limit to the state’s authority to override individuals’ preferences’.® ‘To the extent
that this is resisted’, they go on, ‘it is because a lingering, unacknowledged tinge of liberalism
distorting the natural implications of the theory’.* But Pettit does acknowledge this ‘tinge of
liberalism’, at least in his later works. And this is what keeps him from the paternalism we have
seen strong republicanism is compatible with. If the citizens’ avowal-ready interests define the
common good that republican freedom requires the government to promote, then the result is a

liberal neutrality inseparable from that of Rawls’s political liberalism.

? Brennan and Lomasky, “Against Reviving Republicanism,” 241.
3 Brennan and Lomasky, “Against Reviving Republicanism,” 241.

* Brennan and Lomasky, “Against Reviving Republicanism,” 241.
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That means Pettit cannot go ‘beyond Rawls’, as he claims to do.> He does so, he says, for two
reasons: first, Rawls does not require ‘full resourcing for the basic liberties’—that is, while he
sees these liberties as important, he does not ensure that every citizen can exercise them.® But
this is exactly what Rawls says any political conception of justice must do. And it follows that
any legitimate government, on his account, will make sure the citizens can make effective use of
their basic liberties. Pettit’s second reason for rejecting Rawls’s theory is that ‘it does not require
[citizens’] protection against domination, only their protection in a weaker sense’.” A central
point of this dissertation, especially in Chapter 6, has been to show how this cannot be right.
Pettit can require no greater protection against domination than Rawls due to their shared
understanding of the common good, which means Rawls’s theory will be compatible with just as
much protection as Pettit’s.

I should stress, however, that while Rawls is almost exclusively occupied with abstract
theorising, Pettit to a greater extent explores what institutions can actually make his theory work
in practice. We have seen, especially in Chapter 5, that Pettit is quite specific about what
institutions can put realise his republican ideal, such as the mixed constitution, a contestatory
democracy, and an economy of esteem. While such practical considerations are no doubt
important insofar as we want political philosophy to guide real-world political practice, as Pettit
does, it does not take him out of the abstract framework of political liberalism. We might
therefore say that Pettit’s moderate republicanism is political liberalism in the Rawlsian sense, or

that Rawls’s political liberalism is republicanism in the moderate, or Pettitian, sense.

5 Pettit, On the People’s Terms, 107.
6 Pettit, On the People’s Terms, 107.

7 Pettit, On the People’s Terms, 107.
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8.3 Rhetoric

In Brennan and Lomasky’s view, ‘[e]ither republicanism is non-threatening [to liberalism]
because it is little more than a somewhat archaic rhetorical skin for a body of modern liberalism
or, if substantively distancing itself from liberal precepts, is overtly oppressive to a troubling
degree’.® Moderate republicanism is liberal and in harmony with pure negative freedom, whereas
strong republicanism is more specific about how citizens are to behave than is compatible with
any liberal theory.

But some republicans might nonetheless endorse moderate republicanism and insist on
important ways in which it conflicts with liberalism and pure negative freedom. For these
republicans, the ‘archaic rhetorical skin’ of republicanism is well-worth reviving. Viroli, for
example, complains about political theory having turned into analytic philosophy when it really
should be an exercise of rhetoric.” In his view, ‘classical republican wisdom’ tells us that
‘political theory is not a department of philosophy, or law, or science but of rhetoric’.!°
Machiavelli and other classical republicans, according to Viroli, ‘composed their works with the
purpose of persuading their readers to accept or reject particular political ideals by winning their
rational assent but also by moving their passions’.!! The classical republicans’ arguments were

‘fundamentally aimed at moving their listeners’ passions’.!? This ‘old way’ of doing political

8 Brennan and Lomasky, “Against Reviving Republicanism,” 222.
® Viroli, Republicanism, 17-19.

19 Viroli, Republicanism, 18.

"' Viroli, Republicanism, 18.

12 Viroli, Republicanism, 19.
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theory, he says, ‘was better than the new one’. Viroli sees the move away from rhetoric and
towards analytic philosophy as ‘a decay not a progress’.'3

The observation that the republican ideal of freedom as non-domination is actually reducible
to the promotion of a strictly empirical concept of freedom as non-prevention is of interest to
analytical philosopher, but arguments for this reducibility might have little persuasive force in
real political deliberation. Viroli might be right when he says appealing to ‘feelings and
emotions’ will give us ‘a better chance of persuading our leaders and our fellow citizens to
accept and to put into practice the political principles congenial to the life of a democratic
republic’.!* I have attempted to pick two concepts apart to explore whether, and ultimately to
show how, they can lead us to make the same judgments about the world. However, while pure
negative freedom and moderate republicanism are bases for equivalent freedom judgments, one
might still appear to be a more attractive political ideal than the other.

Even one philosopher associated with the analytic tradition, Ronald Dworkin, has little time
for an empirical freedom concept, which he dismissively describes as ‘flat’.!> Dworkin endorses
a moralised view according to which ‘liberty’ refers to the freedoms we think people ought to
have. He denies that preventing or punishing people for wrongful acts, such as murder and theft,
are restrictions on liberty, since liberty is only compatible with respectful and dignified treatment
of individuals. On close scrutiny, we might see that Dworkin’s ‘liberty’ is actually reducible to
the promotion of ‘flat’ freedom. But by understanding liberty as this attractive moral concept, we

might give it greater rhetorical appeal.

13 Viroli, Republicanism, 18.
14 Viroli, Republicanism, 19.

15 Ronald Dworkin, “What Is Equality? Part 3: The Place of Liberty,” Iowa Law Review 73, no. 1 (1987): 5.
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We can think of republican freedom in the same way: constraints compromise an agent’s
freedom only if they are not justified by a legitimate procedure, while constraints that are
justified in this way do not. Republican freedom is therefore an attractive ideal people can
willingly devote themselves to promote. On the pure negative account, however, constraints
make people unfree no matter how justifiable they might be. Being opposed to this kind of
unfreedom, then, might require more careful analysis than is sensible, or even possible, in a
political speech intended to attract people to one’s cause.

Insofar as moderate republicans want to implement their programme into real political
practice, they might therefore be well-advised to present it as based on the ideal of freedom from
domination rather than on pure negative freedom. In an analytic sense, they will be mistaken to
insist on significant differences between republican freedom and pure negative freedom. But in a

rhetorical sense, they might very well be right to point out important differences.

8.4 Analysing moralised concepts

But as we saw in Chapter 2, we have good reasons for rejecting a moralised definition of
freedom. A non-moralised freedom concept might seem less appealing with respect to rhetorical
consideration, but it can do an important job in clarifying political disputes. Only with an
empirical, ‘flat’ definition of freedom can we appeal to freedom to justify a moral claim on
grounds our opponents can accept.

We saw in Chapter 2 an example of how moralising freedom might lead to stalemate. While
Pettit holds that to be free is to be protected against interference citizens have not collectively
instructed, Nozick thinks being free is to live in a society where private property rights are well
enforced. In spite of this difference, they can agree on a strictly empirical measurement of

freedom that counts the number of actions people can perform without being prevented by
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others, or by any natural obstacles. And insofar as they have liberal inclinations, they will both
see value in this kind of freedom. Empirical observation can then, at least roughly, determine
which of Pettit and Nozick’s freedom ideals give people the most unhindered opportunities.
Pettit and Nozick can continue to argue about whether republicanism or libertarianism is more
just, but one of them will have the uncontroversial advantage of promoting less overall
interference, whereas the other must face the challenge of justifying why more interference is a
good thing.

More important for this dissertation, pure negative freedom will also enable us to see why
liberals will see moderate republicanism as more compelling than strong republicanism. People
value the opportunity to pursue a wide range of different courses of action, and an ideal
narrowing down this range will therefore be unattractive.

We see here an important strength of the analytic argumentation Viroli shakes his head to.
Analytic philosophy has in its toolkit what we need to reveal the substance underlying
rhetorically powerful terms and to consider how they compare with what underlies other terms.
By using this analytic tool, we have seen that the ideal of moderate republican freedom calls for
the promotion of pure negative freedom. This tool, then, helps us clarify thinking, which is the
main purpose of philosophy. We should aim for clarity about the meaning of the terms we use
independently of how they might affect people’s emotions. By deviating from this aspiration, we
risk causing confusion and engaging in pointless verbal disputes.

Viroli says political theorists ought to ‘think of disputes over political liberty as conflicts

between partisan interests and conceptions, not as philosophical debates whose goal is to
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ascertain or demonstrate the truth’.'® Now we see what that can lead to: a debate about how to

promote freedom between parties who agree on how to promote freedom.

16 Viroli, Republicanism, 55.
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