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CHAPTER TEN

AGRICULTURE, LAND TENURE AND LAND LAW TO 1971 (1)

Peter T. Quinn

The present Tand law of Papua_New Guinea recognises two
types of land, "customary land" and"alienated land". The latter
represents roughly 3% of all land in the country but includes
a much more significant percentage of the best plantation land
and valuable urban property. The focus of this paper is directed
towards customary land, the policies aimed at indigenous agri-
cultural development and the Tand laws introduced to facilitate
that development by providing for registration and individualisa-
tion of title to customary land.

The term "customary land" abpears simple and self explana-
tory. It describes land subject to customary laws of occupation,
usage, inheritance and other rights which may exist. There is,
however, an underlying uncertainty as to the legal status of
rights and root of title in customary land. This derives from
the principles implied in the exercise of sovereignty, at various
times, by Britain and Australia 1in Papua and by Germany and
Australia under the Mandate and Trusteeship agreements in New.
Guinea. Although such complexities rniust influence the courts,
in practical terms the various administrations all recognised a
form of customary title to land approaching "absolute ownership”
but sUbject to sovereign rights of what Lalor (1969: 138) describes’
as "administrative interference". ,

The land laws of the territories affected customary land
prior to 1952, primarily in relation to the provisions for
acquisition by purchase, by "waste and vacant" dec]aration,
and by compulsory acquisition for a public purpose. The admi-
nistration assumed exclusive rights to acquire land and
forbad dealings between “native and non-native". Dealings be-
tween "natives" were legally sanctioned only when they complied
with custom. (This provision was of course complicated by the
difficulty of defining "custom" and by the fact that "custom"



changed with,‘fbr‘examp1e, the introduction of cash cropping).

The laws were in part designed to protect the villagers' interests
in 1and.(2) Land could not be acquired unless it was established
that the purchase would not deprive the villagers of land neces-
sary for their future needs (as determined by the administrations).
There always existed, however, a strong pressure for the provision
of land for expayriate settlement and often the requirements of
law proved inadequate or were not respected so that land short-
ages for production by Papua New Guineans occurred in some areas
such as the Gaie11e peninsula. Genera]]y p1antat1on development
did not match the extent of land a11enat10n due largely to the
shortage of 1nd1genous labour (Legge,_1956 153-4; Mair, 1970:.
141-2). ‘

While thé 1pnd 1aws of the territories were thus used to
“protect” customa?y land from excessive alienation, other mea-
sures were adopteH to enforce, in the name of 'native welfare',
the use of customary land for cash cropping by the viilagers,
(Joyce, 1971: 198). Both the Native Regulations of 1894 in
Papua and the P]ant1ng Ordinance of 1887 in New Guinea made it
compu]sory for v111agers to plant and tend economic crops -
pr1mar11y coconuts - where directed by administration officers.
This led to considerable planting but in Papua there was no
- provisions for the marketing of the produce, so that apart from
the planting under compu]s1on there was Tittle entry into the
cash economy. In New Guinea a- Regulat10n of 1900 forbad the
sale of whole coconuts to traders - a measure designed to encourage
indigenous processing (Rowley, 1958: 188-9).

In 1918, Sir Hubert Murray, the Lieutenant-Governor of
Papua from 1906-40, concerned at the lack of 'native' welfare,
education and economic development introduced two new Ordinances
designed to stimulate development and to complement the Native
Regulations. These were The Native Taxation Ordinance 1918 -
the proceeds of which were to be devoted to indigenous welfare -
and the Native Plantation Ordinance 1918. The new Crdinances
were stfongly opposed by the settlers who believed that they
would result in a drop in available plantation labour (West,

1968 : 184-5).’ B
‘The Native Plantation Ordinance 1918 Section 3 (2)
provided that customary land acquired or resumed under Part
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III Section 58(7) of the Land Ordihance 1911 for the purpose

of a Native Reserve could be deemed to be a Native Plantation.
While this provison was continued in the Native Plantation
Ordinance 1925 by Section 4(1), the latter Ordinance also pro-
vided at Section 4(2) for the establishment of a Native Planta-
tion on customary land *with the consent of the native owners".
60 days work on the plantations provided exemption from the
Native Tax. One half of the proceeds from the plantations were
to be taken by the Administration, the rest to be distributed,
on the basis of the number of days worked, to thpse who worked
the plantations. | | ’

Further research would be required to establish why the
original Ordinance presumed the need to remove land from custom
for the establishment of a p]antation whereas the latter Ordinance
assumed the Administration's right to establish a plantation
on customary land. Some 37 planfations were declared under
Section/4(1) and 113 under Section 4(2) of the Ordinance. Apart
from these formally declared plantations however, there seems
to have been widespredd planting of coconuts throughout Papua
on the instruction of Administration officers and a fairly loose
reference to village "plantations™. Much of this planting was
enforced by the threat of gaol under the Native Regulations,
rather than the Native Plantation Ordinance,so that the actual
extent of compulsory planting of cash crops is difficult to -
establish (See West, 1968: 251-3). While coconuts were the
most common cash crop there were schemes to encourage rice,
coffee, rubber and other crops. The latter crops were experi-
mented with especially on extensive communal schemes such as ¢
the Mekeo rice scheme (Stephen, 1974). Even there the nature
of communal organisation 1s.not_c1ear,and while West (1968:252)
refers to 32 plantations, only two were formally declared under
the Native Plantation Ordinance.

The provisions of the Papuan Regulations_ahd Ordinances
were also applied by the Australian Administration in New Guinea
(Cheetham, 1962-3: 68). In the Sepik there were the mixed rice,
coffee and peanut schemes while more generally Administration
officers encouraged or persuaded villagers to p1aht coconuts
(Connell, 1978: 50-1). (3)




The plan;ation schemes "encountered every possible difficu]ty"}
(Mair, 1970: 118). The purpose was generally not understood
and it was commonly believed by the villagers that they were
solely for the benefit of the Government. It is clear that they
depended largely on the whims and abilities of the officers who
controlled them and owed T1ittle to -rin fact possib]y inhibited -
indigenous initiative. Nevertheless some groups such as the :

Mekeo (Stephen, 1974) and the Tolai (Epstein T.S., 1968; Salisbury,
1970) were able to generate considerable income frdm the pro- ’
duction {on customary land)of rice and copra respectively. '

» The irmediate post-war period saw a radical change in policy
fe1ating to indigenous economic development and the use of customary
land., Eddie HWard, Minister for Territories in the Labor Govern-
ment, and Colonel Jack Murray, the Administrator of Papua New
Guinea both stated that the new policy was directed towards
preparing the Papua New Guineans for their full participation
in the wealth and government of their country (Ward, Parliamentary

' Debates, 4.7.45; Murray, 1946; 1968). As early as 1946 Murray

pointed to the need for anthropo]ogicé] and economic research

to assist the Administrator in Tand and agricultural matters,

noting that although customary Tand tenure may}"permit‘a consider-
able degree of individual tenure of holding" the Papua New Guinean:

‘was "midway between a péasant farmer and a communal cultivator".

In view of the intricate nature of customary land tenure systems,
he be11eved that there would be a need for the "development of

new forms of production”.

Murray did not e]aborate on what forms of production he

had in mind though he referred to enterprises based on co-
operat1ve pr1nc1p1es as being appropriate in some situations,

while in others he foresaw an increasing tendency towards in-
dividualisation. W. Cottrell-Dormer, Director of Agricu1ture,'
proposed a po]1cy of "...mixed farm1ng on individual small-
holdings capable of producing adequate subsistence for a man

and his Tamily and, in addition, sufficient cash crops to obta1n
the money necessary for him for the satisfying of other wants
and for the payment of taxes". ‘(Cﬁ%ﬁreil-Dormer, 1946i-.quoted
in McKillop, 1976:71).  However, David Fenbury. a senior
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official in the then Department of Native Affairs. doubted that
"...western concepts of private land ownership and usage are
necessarily best for all peoples and for every type of land
usage." (Fenbury, 1947: 5-6). Equating the "small-scale indivi-
dualistic" stage of economic production with peasantries, he
noted the plight of such societies in China and elsewhere.
British policy in Afica had, he believed, produced a similar’
situation and he warned agafnst the promotion of individualisation
in the Australian territory. Instead he suggested the fostering
of communal elements in the indigenous societies in the form of
co-operatives which would merge "the administrative and economic
aspects of the group into an integrated collectivist whole."

Although the policy of encouraging indigenous economic
development was clear, there was little indication of the detailed
planning needed for its implementation. Field officers and
planners within the Administration, who devised
forms of indigenous economic agriculture,.acted within
the context of Australia's responsibility for "native welfare" -
the policies were not subject to public debate as political
jssues, What was a political issue however was whether expatriate
agriculture was to form the basis of the agricultural economy.

The planters had a powerful 1obby in Port Moresby and
Canberra. Their demands that more Tand be allienated and made
available for expatriate settlement reached a peak during
Percy Spender's brief period as Minister for Territories. The
Pacific Islands Monthly pressed the planters' and Returned

Soldiers' League demands for increased expatriate settlement.
"...The more Europeans we can settle in Papua New Guinea, the
greater will be our economic strength..." and hence also Aust-
ralia's security against "Asiatics" and "Muscovites"
(P.I.M. Vol XXI, June, 1951). Expatriate settlement and land
alienation was a major issue which persisted until 1964 when,
as we shall see, the planters in response to the World Bank
Report shifted their demands from alienation to provisions for
direct leasing of customary land. '

Spender responded to settler demands in June 1950:

The-present procedure for obtaining land in the

‘_Territoﬁy and the machinery for the administration
of the igws of the Territory relating to land will
be over-hauled with%view to facilitating the taking




—up of 1and?by:the;peop1e who wish to settle in
the Territory. ,

Parliamentary Debates, 1June 1950 (my italjcs). In 1952,
the Native Land Registration Ordinance 1952 was enacted. It
was based on Figian legislation (Bredmeyer,1975: 29). and
would seem to have been part of Spender's 'overhaul' rather than
a Hasluck initiative (Paul Hasluck had succeeded Spender as Mini=
ster for Territories in mid-1951).

Under the Ordinance, a Native Land Commission was set up
tq determine the ownership of land where requested,and was empowered
té settle land disputes between Papua New Guineans (but not
between 'natives' and 'non-natives'). The villagers were to mark
out the boundaries of the land for the Commission and when the
"owners” of each plot had been recorded, the land was to be re-
gistered in a Native Lands Register under the names of the owners

- as determined by‘the Commission. The ownership‘so determined -
could be individual or communal and the entry in the Register
was required to show only the name of the individuallor of the
comunity (not the names of the individual members of the group).
There was no provision for updating the Register as the land
changed ownership under custom. Land registered under the
Ordinance could not be mortgaged or charged.r 1t could, however,
be dealt with subject to any other laws in the Territory provided
that a District Commissioner certified the deal to be “clear
and reasonable". »

Apart from determining the ownership and boundaries of
customary land, the Ordinance did not facilitate the alienation
of customary land.: $uch alienation was still subject to other
land Ordinances. Significantly, however, it included a "mis-
cellaneous" provision that any land that was not deemed to have
indigenous owners by the Commission after investigation should,
on the recommendation of the Commission, be declared to be
Crown Land under the "waste and vacant" provisions in force..

It would seem that the main intention of.the Canberra
planners was to provide the machinery for establishing which
Tand was _not customary land so that it could be declared Crown
Land under the "waste and vacant" provision of the Ordinance.
Spender intimated as much in his June 1950 policy speech:




It 1s prooosed to carry out 1nvest1gat10ns of the 1and
ho1d1rg of nat1vos with a view to detnrnini ng what further
areas cou]d be made available for non-ratives deve]opment
“without injury to the interests of the natives. (Parlia-
mentary Debates, 1 June 1950). |

There was little reaction to the Ordinance except%from
the anthropologists K.E. Read (1952) and J. McAuley (1952) both
of whom were critical both of the policy of encouraging Euro-
pean settlement and of the Ordinance which they claimed 1gnored
the 'complexity and obscurity' of customary land tenure.: Read
concluded that any attempt to register the land as proposed
was doomed to failure.

Customary land tenure is based on principles of "inheri-
tance, use and social obligation" (Narakobi, 1978). Largglsocial
units such as clan or tribe USua11y exercised minimal cohtfo1
over land, for example insisting that outsiders not be permitted
to use clan land,or that land-controlling groups contributed
land for gardens for ceremonial occasions.’ The main Tand con-
trol1ing groups were the co-reéidenf 1ineage or other smaller
kin-based groups. An individua], although deriving land rights
through descent from the original peréon to clear and use a
plot of 1anq, could only activate such rights with the consent
of‘the\1and contro]]ing group. That cdnsent depended on the
person's meefing the obligations required by mémbership of the
group and attaining full acceptance into it. The eXtént of
individual rights varied in different societies depending largely
on whether individual or group gardéning was practiced.

While the pattern of land tenure and the traditions or
customs supporting land rights variedvfrpm society“to society,
it could be said that in all cases there existed‘a complex
dynamic interplay between 1nd1v1dua] and various group interests
(i.e. the interested groups 1nc1uded severa] forms of kin-based
groups such as lineage, clan, tribe and may have included
residence groups). Individual rights'did not exist in isolation
of group rights nor did group rights preclude the possibility
of an individual's assertion of individual rights on group land.
Land could not be classified as "individual" or "communal";
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rather there existed some situations where individual rights

and control were prominant, others where such rights were weaker-
there always existed some form of group interest and control
over land.

Customary land tenure was also complex in that a person
cou]d have rights in widely dispersed plots and he could trace
descent through different lines so that he had a wide choice
of possible rights Which could be activated. At the same time
any plot could have a number of potential claimants. Also an
individual or group could at any time grant another individual
or group the right to use land. Rights to land were often dis-
tinct from the rights to produce from the land.

The processes governing access to land were flexible in
that:théy enabled mobility and the possibi]ity for an active
person to increase the amount of land under his control. A

“person could activate rights in one area at the same time as
re]inquishing rights in another. Rights to use Tand could also
be transferred to full rights of cbntro]_by uninterrupted
occupation, atceptance to,membership of the host group, by adop-

~tion or the establishment of fictive kinship Tinks with the
original land user. (Forms of land purchase could also be intro-
duced into the existing proceéses). The activation of such
rights was largely a po1itica1 prdcess depending on the person's
ability to mobilise group support for his or her claims and

actions. ,

The nature of customary land tenure, staff shortages and
the complexity of the procedures involved in recording extensive.
genealogies relating to}the"ownershipl of small plots of cus-
tomary land contributed largely to the failure of this Tegis-
lation to achieve its objectives. In 10 years of operation
no systematic recording of ownership was undertaken and of 472
applications for individual registration 176 only were detefmined
and ’hone registered (Bredmeyer, 1975: 269). On the positive
side however it could be said that the experiehhe'of the Commission
did contribute considerably to a‘greéter understanding of the
complexities and true nature of customary land tenure systems.

By 1953 Hasluck was concerned by the extent and methodé
of land alienation in -the Highlands, dissatisfied with what he
called the "inadequate" and "token" efforts of the Native Lands



Commission, and under pressure from settler groups demanding
more land. He reacted by threatening to halt all 1and'acquisi-
tion "unless in the meantime I could be convinced that effec-
tive action was being taken for agricultural extension work
amongst the native villagers and for the registration of native
lands" (Hasluck, 1976: 121-2; quoting a Ministerial Memorandum
of 1953). Hasluck had also realised that the Native Land Re-
gistration Ordinance was inadeaﬁéié"éhd that better provisions
were required for the investigation and registratioh of:customary
land. Thinking in terms of a new Land Ordinance, he 1hstructed
C.". Lambert, Secretary of the Department of Terr1tor1gs in
Canberra, and the Department of Lands in Port Moresby . to begin
studies on the ]and issue as a matter of urgency (Ib1d 124).

By this time important changes had occurred in the approach
to development. Immedlately after the Pac1f1c War,‘the Admini-
stration had placed emphasis on the deve]opment of communal
cash cropp1ng on supposedly "communal® land (Mair, 1970: 130;
Cheetham, 1962-3: €8-9). Full co-operatives were to be deve-
Toped from loosely formed organisations such as the,Rdral Pro-
gress Societies which had been initiated for the Mekeo rice

schemes. HoWever, disputes arising from the use of land for
the schemes, problems of leadership and the flagging interest
of groups unaccustomed to the new bases of economic co-operation,
led to the redirection of emphasis towards family rather than
communal enterprise. This po11cy of encouraging individual
family farming was fimmly established by 1956 (Cheetham, 1962-3:6€).
The shift to individual fami]y farmingywaé,the result of
experience gained by officers as they triéd to develop and
encourage village projects in areas often rémote from communi-
cations with Port Moresby. In areas such as the Gazelle
Peninsula and the Northern Province the projects were closely
associated with the deve]opmént of Lecal Government Councils
and in the Gazelle, experimental schemes deéigned to establish
individual family farms were started from 1952. These schemes,
as we shall see, received considerable attention from p]anners
and policy makers. Lambert (1956) drew on the experiences of
these early Gazelle schemes.
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Lnd1v1dua]15at1on of tenure, he claimed, would be necessary'
u1t1mate1y but'cou]d not be ' englneered" in one action. He
believed. that it would come about by choice when Papua New
Guineans recognised the advantages commonly attributed to in-
dividual enterprise. At that point, the Administration should
be prepared, and suitable provision for legal individualisation
should be readj. When the time came, the Administration should
resume the land already under cash crops and lease it to the
individual users, and suggested that the right time was when
individualisation had already been established de facto by the
work of field officers. He thus recommended that tenure change
~be concentrated on land under cash cfops rather than all land;
land for subsistence agriculture and bush land could be Tleft
under customary tenure.

The process envisaged by Lambert amounted to the establish-
ment of a cash crop project, its eventual demarcation into
individual plots under the Native Land Registration Ordinance,
resumption by the Administration, andkre~a110cation to the owners
as individual registeréd leasehold. He also believed that con-
siderable areas of 'ownerless' Tand would be found and should
be declared to be Crown land under the provisions. of the_eXis-
ting Ordinance. B .

In response, Fenbury (1956) stated c1ear1y that in his
view the objective was for the administration to establish con-
trol over customary land use to prevent chaotic development.

He saw little possibility that 'ownerless' Tand would be found,
and he expected that the winning of the villagers' consent for
the transfer to individual title wou]d‘present a major obstacle.
In general however, he agreed with the propositions as outlined
by Lambert, emphasising the role of 1dca1 gbvernment authorities
in integrating the'ecbnomic, social and pb]itiéa] development
of villagers. Control over individualised land tenure for cash
crop areas should, be asserted, be vested in 1oca1‘gOVerhment -
bodies (sybject of course to administrative guidénce).’

These discussions assumed that for effective cash cro-
'cropping, land had to be removed from customary tenure and indi-
vidualised, for only then would land use come under effective
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administrative control and provide a secure base for credit.
Several schemes imp]ementing‘these ideas had in fact been initiated
at Keravat (Rabaul L.G.C.) in 1952, Ambenob (Madang) and Vunamami
(Gazelle) in 1956, (Cheetham, 1962-3: 70-3). These individua-
lised land development schemes were started on alienated land
which was leased to the Councils on 99 year agricultural lease.

In 1957 another scheme was started at Higaturu (Oro Province)
this time on customary land. There an area of land was selected
and, subject to clan agreement, a chain and compass survey was
made and in the presence of the clan elders, Tocal councillors,
applicants and a Native Affairs officér, written declarations
were made as to the allocation of each plot. One hundred and
fifty such plots were registered in the Higaturu council register
before the District Commissioher, Mr. Haynes, halted the pro-
cess because it was on customary land and because the Native
Land Commission, was, under law, the only body entitled to
determine the ownership of Customary land (Crocombe»& Hogbin,

-1963: 90). But by the device of shifting the focus of the
| agreement from ownership of the land to the ownership of the

trees on it, the Council was able to continue with the reg1stra—
tion (Ibid; Lynch, 1959). (4)

The schemes were not successfu] in the way the p]anners
had‘hoped. The villagers were reluctant to cultivate plots of
a size considered to be econbmica]]y viable, and opted for smaller
plots. (Lynch‘1959; Conroy 1958). ‘W. Conroy, ah officer of
the Department of Agricu]ture,;onsidered that fhe Schemes»had
been initiated premature]y,vand that they were "over-directed"
by the Administration staff and "excessively planned".

He suggested greater autonomy for the councils and more
tolerance towards “"evolving" forms of indigenous cash cropping
within a customary framework. Fenbury, apparently reversing
his views of 1947; attacked these views strongly saying that
the whole point of the schemes was_to establish cash cropping
outside the traditiona]\]and tenure systems and within an indi-
vidualised system, and that a “1aisséz faire" approach could
only lead to poor peasant fakming.(Fenbury, 1958).

The question of customary land teﬁhre and Tand use was
studied at a District Cormissioners’ Conference in 1958. The
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discussion contributed 1itt1é, but in his ana1ysis of the Com-
missioners'Resolutions, W. Watkins, the Secretary for Law, re-
ferred to three draft bills which were in preparation - the

- Land (Tenure Conversion) Bill, the Land Bill and a Land Develop-
ment Board Bill. Notes on the draft Land (Tenure Conversion)
Bi11 by Fenbury (1959) were critical of the fact that the Bill.
applied an excessively sporadic approach to tenure conversion
contrary to the recommendation of'the East African Roya] Com-
mission.(5) The Report of that Commission had emphasised that
tenure conversion be applied systematically - area by area-
rather than sporadically, in isolated instances where and when
requested. (6)

In 1959 C.J. Lynch, Assistant Secretary for Law, visited
Higaturu and considered the scheme td be a success in getting
economic development under way even if not in strict accord
with administration policy. He also noted that the role of
the Local Government Counci]S had been of fundamental importance
in achieving thé co-bperation and interest of the villagers in
the scheme. The scheme, he said, whether legally or not, was
a tenure conversion process; and its success in promofing economic

development prompted him to "have doubts as to whether our whole
approachr(to registration in general) has not been far too lega-
Tistic". Tenure conversion, Lynch continued, was assumed to
encourage economic development, to facilitate field extension
work and most significantly, by taking land out of custom, "to
avoid a subsequent chaotic situation, particu]arTy as regards
fragmentation and devolution". "But" he added "it is perhaps
overlooked to some éxtent that mereTy removing land from custom
does not in itself solve these problems (of development, frag-
mentation, etc) and indeed goes no furfher than clearing the
ground and establishing a situation where we may be able to
solve them" (Lynch, 1959). _ o

' Lynch argued that the Higaturu'ahd other schemes were
facilitating individualisation within 6ustom; and were increasing
economic production even if not in strict accord with the law,
nor on blocks which the Administration considered to be large
enough to be economically viable. Such a trend should, he felt, be
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allowed to continue: "Technical efficiency must frequently be
sacrificed for the sake of hard political and social facts."

It was wrong, he concluded, for the Administration to stop such
developments. He further noted that the villagers did not think
so much in terms of land ownership but rather in terms of the
ownership of trees and produce and how the land was used. This
insight took him perhaps furthgt_than most officers in apprecia-
ting that customary land tenure é&giems could accommodate the
registration of individual ownership rights to the produce from,
or trees on, a plot of land the title to which need not itself
be registered. The Certificate of Ownership he proposed for

the Higaturu Scheme would have guaranteed individual rights to
the produce of land but left ownership of land vested in the
gkoup and control over its economic use exercised through the
Local Government Council. ’

_ What was emerging from the practical experiences of Higa-
turu ahd other schemes was the recognition that demarcation and
control over the economic use of customary land on an individua-
lised basis could be effected through Local Government Councils.
It was further shown that security of access to plots could

be guaranteed by the local body through clan agreements and that
genu1ne economic development could take place on plots which

the v111agers felt were of adequate size to su1t the1r needs.

In view of Lynch's comments, Hasluck's new po]1cy, when
enunc1ated m1ghf have prov1ded for decentralised land control
and for a form of registration which did not have as its fun-
damental purpose the removal of land from custom: He might also
have proposed some form of group title to Tand with further
provision for reg1ster1ng occupat1on rights or issuing of
certificates of occupation to individuals.

HasTuck presented a policy statement on land tenure in
Papua New Guinea (Par11amentary Debates, 7 Apr11 1960) in which
he outlined the proposed new Bills. In 1961 shortly before
the Bills were presented to the Leg1s1ative Council, John Guise
made a statement on land in which he. proposed that "A1l village-
owned land should be registéked by the,Native Land Commission
to the clan, family or individual owners as soon as possible"
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and that "Local Government Councils must be granted more authority
in nat1ve land matters." (Legislative Council Deba?es, 11
Apr11_1961). But Guise was no better placed to 1nf1qence Hasluck's
policy: than were the officers who had already recomm?nded decen-
tralised control and provisions for group title. |

The comprehensive package of land bills legislated in
1962 and 1963 were the Land Titles Commission Ordinaﬁce 1962,
the Land (Tenure Conversion) Ordinance 1963 and the ﬂand Regis-
tration (Communally Owned Land) Ordinance 19€2.

- The Land Titles Commission Ordinance estab]1shed the Com-

mssion and defined its functions. Under Section 15, it was
given sole jurisdiction to settle disputes over customary land.
It was also made the sole authority to detenn1ne r1ghts in ‘custo-
mary 1and and to determine whether land was or was not customary
land. Second, it was empowered to declare adjudication areas,
to appoint demarcation committees to determine the boundaries
of customafy land and to determine, under Section 22, the owner-
ship of each piece of land so demarcated. From the record of |
these proceed1ngs the Land T1t1es Commission was requ1red to
prepare a demarcation p]an and an adjudication record which was
to be forwarded to the Reg1strar ~ The Commission was also
required to enquire whether the villagers were interesﬁed in
converting their tenure under the provisions of the Laﬂd (Tenure
Convers1on) Ordinance.

The findings of the Land T1t1e Commission under Sect1ons
15 and 22 of the 0rd1nance were to be reg1stered under the Land
Registration (Communa]]y Owned Land) Ordinance. Entry in this
register was deemed to be cbnc]usive evidence only of the facts
recorded therein at the date of the finding. Thus the Register
of Communally Owned Land was not a Torrens Register and regis-
tration on it did not constitute tenure conversion. Basically
this Ordinance was a continuation of the\prdvisibns of the
Native Lands Registration Ordinance 1952 and was designed to .
record decisions of the Land Title Commission for safe keeping
when conversion was not immediately implemented. It was not
part of Has1Uck's new scheme '(Bredmeyer,'1975).
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The Land (Tenure Conversion) Crdinance provided for'the '
‘registration of 1and, the ownership of ‘which had been determined
‘under Section 22 of the Lanthit]es}CommisSidn Ordinance, on a
special Torrens'Register; if the owners so determinedvrequested_

conversion and had the agreement‘df all other persons with in-

~ terest in the land. (7) Such land was removed from customary
control and although des1gned for individual tenure, provision
was made for up to six co-owners to be reg1stered Fragmenta-
tion of the land was to be avoided by limiting the number of
successors to any registered plot to six people. ,gn,the,case
where there were more than six heirs according tc the laws of
the Territory, provision was made for a ballot to determine which
six would inherit, or alternatively, for the sale of the land

and d1str1but1on of the proceeds among the heirs. '

The assumptions under1y1ng the Ordinances were that agri-
cultural development would be promoted by the in {vﬂdua11sat1on
of title to land,'and that where cash cropping wis fintroduced
on customary land there'developed'a natura1'desi*e for indivi-
dualisation of ownership The p011cy adopted was tp provide
for rapid and final decision as to the 0wnersh1p of customary
land by a judicial tribunal, the Land Titles Comm1£s1on and
for the guarantee of such decisions by reg1strat1od

The extensive d1scuss1ons wh1ch had gone on among off1cers
such as Fenbury, Lambert and Lynch were 1gnored and Guise's
voice also went unheard in the formu]at1on of the new ‘Ordinances.
In particular the Ordinances made no allowance for localised
control, no allowance for residual customary rights, no allowance
for group control over land and no allowance for the emergence
of individual patterns of Tand use on customary land as was
advocated by Lynch and (seemingly) by Guise. Hasluck had opted
forvan Adstra]ian system of individual title, centralised registry
and centralised control over dealings. He had chopped off what,
with Lynch, was emerging as fruitful discussion. Hasluck had,
in an uncharacteristic and seemingly contradictory move rejected
the trends emerging from Tocal experience in favour of a policy
of individualised registered title as recommended by the East
Africa Royal Commission. (52 But in doing S0 he took Tittle
account of the African experience with this policy and in the
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end the new Taws owed Tittle to the Kenyan legislation which
prdvided the African model(Bredmeyer, 1975: 271).

By 1965, the process of Tenure Conversion had not begun.
Already in 1964 the World Bank Report, although approving of
the general policy of individualisation of tenure, expressed
concern that the policy was being too rigidly pursued, that it
could inhibit economic development on customary land, and that
there was no provision for Local Government Council responsibi-
lities in land matters. The Report also noted that the proce-
dures adopted in the new Land Tenure Conversion Ordinances would
be no more effective in demarcating and recording the 'ownership’
of customary land than those of the previous Ordinance. It
further stated that there was an "urgent need for the Adminis-
tration to reView its present land tenure q]Vcies and procedures
with the basic objective of accelerated economic development"
(World Bank Report 1964: 177). Confusion continued.
The ordinances were desigried primarily for use in areas where there
was a need or desire for individualisation; but Kelliher, on
appointment as Ch1ef Commissioner of the Land T1t1es Commission
in 1965, promptly dec]ared a]most 500 adJud1cat1on areas covering
near]y the whole country Kelliher d1sregarded the existing
policy of gradual implementation of tenure conversion, concen-
trating initially on the Popondetta area (Cleland, 1965). His
position was comp]icated for, fn his role as Chief Commissioner,
he had sole judicial authority to declare an adjudication area;
th1s author1ty also involved an administration act. In his
judicial capacity he was not bound by policy, whereas to the
extent that a declaration was an administrative act, he was
bound by policy. He was, as D. Whalan (1969) but it, "in a
Jjudicial vacuum". "The extent of his declaration of adjudication
areas was also contrary to the intention of the Legislation"
(Bredmeyer, '1975: 267)

The appointment of 'demarcat1on comm1ttees' 1agged we11
behind the declarations. They were, on the whole, organised
by officers of the Department of District Administration and
the activity of the committees depended 1arge1y on the extent
to which those officers could assist and guide them (Hide, 1973).
By 1969 there were 536 adjudication areas, and demarcation com-
mittees appointed to 349 of thém. Generally the committees
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failed to achieve fhe aims of demarcation basically because

the form of individualisation sought, with the complete extinction
of group and secondary interests in the land, was incompatible
with the existing Papua New Guinean attitudes to land tenure

and the interrelation between land tenure and kin-based social
structures. There were also practical prob1ems of the inaction
of committees, lack of supervision qu a shortage of Commissioners
to hear disputes and adjudicate the areas demarcated. The ex-
ercise did show, however, that in some areas the process could

be implemented and that these areas were those where trends
towards individualisation had already emerged and been accommo-
dated within custom (Bredmeyer, 1975: 273).

A number of academic studies on land use began to appear
in the sixties and their findings'quentfoned many_df the assump-
tions underlying the policy of tenure conversion. These studies
questioned the need and desike'of the’vi11a§ers for individua-
lisation of tenure (Ploeg, 1971: 25) and pointed to the positive
benefits and possible economic development which could accrue
from the adaptation of traditiona]vgroups'to commercial enter-
prise and to the entrepreneurial role of the "big-man" (.Finnéy,
1969; Crocombe, 1965). They also showed that the individualisa-
tion of tenure in settlement schemes had not necessarily removed
from the minds of the peop]é the association of the land with
the forebears who had cleared it (Crocombe, 1965; Ploeg, 1971).
There was much evidence too that with cash cropping there was
a tendency for customary systems of inheritance to change towards
a more definite patrilineal system, despite resistance from
more traditionally inclined villagers (Ogan, 1972).

More recent studies have shown that from the early 1950's
whether the policy in vogue was towards 'communal' or individual
family farming, the actual consequénce of agricultural schemes
was towards individualisation in an entrepreneurial sense. }In
the Highlands for example the introduction of coffee by DASF
officers in the early 50‘5 simply encouraged 'progressive’
individuals to plant coffee on any customary land to which they
had access (McKillop, 1976: 4). This encouraged an ad hoc
approach to individua]isation through'ah ‘evolutionary® process
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which Fenbury so passiondte]y feared. It led to the emergence
of 'big peasants', as did the later introduction of cattle to
the Highlands. These were the 'big men' who could plant coffee
as individuals on land which they controlled rather than owned.
Gerritsen (1975) also points cut that many so called 'communal
developments in fact depended on outstanding individuals for
their support, these men often becoming de facto individual
businessmen at the expense of the group,through their ability
to control the land allocated to the schemes,as well as the
funds and profits. ‘

Such evidence illustrates even more clearly Lynch's insight
that the individualisation of economic production need not
wait for the prior individualisation of land tenure, but could
be based on the exercise of control over the trees and produce
on the Tand. Unless groﬁp rights were protected by some form
of legal title, however, individualised Tand tenure could emerge

at the expense of other group members, producing a o
c1ess of land short or landless villagers. z

The early studies, and the Land Titles Cemmission hearings,
illustrated that custom was not static. As pressure for change
developed within the societies, the institutions and mechanisms |

throUghbwhich‘1and rights were validated,were manipulated in
new ways,and new systems of land tenure, inheritance and land
use could continue to be validated,

Indigenous agricultural development and individualisation
of economic production in Papua New Guinea proceeded not through
the application of the land tenure conversion process but almost
in spite of it. Other measurcs designed to aseist Tocal develop-
ment were the Model Land Use Rules which were incorporated in
the Local Government Ordinance from 1963 to 1968, and which
seem to have been ineffective,,and the Clan Land Usage Agreement
which was designed by the Papua New Guinea Development Bank .
(established in 1967) as a security for lending money to indivi--
duals for projects on customary land. The success of the Clan
Land Usage Agreement shows that the individualisation and regis-
tration of land is not an essential prerequisite for the gran-
ting of credit to village farmers. It shows too that security
of tenure can be guaranteed on custohary Tand.
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During the latter part of the 1960's expatriate settlers
shifted their demands from alienation to provisions for direct
dealing (leasing) between "native and non-native" in accordance
with the recommendation of the World Bank Report 1964. The
prohibition of direct dealing had been fundamental to land policies
since the very establishment of the colonies. It had always been
the Administration's belief that direct dealing would result
in land that was needed for subsistence being effectively alie-
nated to outside interests thereby producing de facto landless-
ness. Experience in other countries had also shown that to
allow direct dealing in land was a sure way to deprive villagers
of their land unless there were strict government controls over
such dealings. Papua New Guineans for their part focussed
their attention increasingly on unused alienated Tand, on land
which they believed had been unjustly alienated, on Tand shrtages
in some areas and on land acquisitions for the Bougainvi]]e
copper development. Little attention was given to customary
land legislation. , ‘

In 1966 a special section was created in the Department
of External Territories in Canberra to deal exclusively with
the troublesome areas of customary_land tenure and existing laws.
By 1969 there was a sense of urgency devé]oping as the possibi-
1ity of self-government approached. S. Rowton Simpson was
invited to Australia and prepared a report on registration of
customary land, and a team from Papua New Guinea (a1l expatriates)
visited Kenya to study the reg1strat1on processes in operation
there. After their return a decision was made to draft new
customary land legislation, and‘Don Grove, the Secretary for
Lands, sought public discussion on the proposals though he gained
little response. The Bills prepared incorporated many of the
proposals which had been discussed prior to the 1962-3 Tegislation.
They also incorporated a great deal from the Kenyan Tegislation
which officers in Papua New Guinea had been led to believe had
proved successful. Nevertheless the Bills were withdrawn from
the House of Assembly amidst cons1derab1e controversy on the
eve of elections for the House.

The Administration blocked motions asking for a Commission
of Inquiry into Land matters hoping to reintroduce the package
of Bills to the Third House. '
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In thﬁs opening speech to thé Third Hcuse of Assemb]y,
the Governéf General, Sir Paul llasluck, (the architect of existing
Customary land legislation) stated thaf::

IThe prosperity of Papua New Guinea as a whole and
the well-being of individuals and small cocmmunities
~depend to a large extent on making productive use

, of Tand. lembers will be asked to consider legis-

‘lation to give greater security in Tand ownershfp
and thus encourage better use of the country's Tand
resources.

To which Michael Somare replied:

The Governor-General in his speech told us that land
legislation will soen be introduced. But I would
like to assure the country that there will be no new land
Taws without a very extensive committee of inquiry
to look at the new proposals and to seek the view

of Papua New Guineans in the first instance. Sir,
land is the most important thing to the people of
Papua New Guinea. e want the best‘po$sib]e land
laws for our country according to the wishes of
the majority of Papuans and New Guineans after the
committee of inquiry has sought the views of Papuans
and New Guineans.

The House later agreed to Somare's proposal and the Commis-
sion of Inquiry into Land Matters submitted its final report
in October 1973.
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(8)

This paper is based on an Honours' Thesis prepared under
the supervision of Dr Alan Ward and presented at La Trobe
University in 1978. The author wishes to acknowledge his
debt to Dr Alan Ward, Mr Jim Fingleton and Mr C.J. Lynch
who read and commented on the early drafts of this paper.
The author also accepts full respons1b111ty for the final
form of the paper.

Commodore Erskine's proclamation of the Protectorate

‘over Papua asserted, among other things, that the Papuans'

land would be "secured" to them. The Imperial Charter
for the New Guinea Kompagnie of 1885 required that the

Kompagnie "enact those regulations necessary to protect
natives."

Note that while Connell does not 1ink the Papuan provisions
with the Administrations requirement that coconuts be
planted by villagers in New Guinea he states that a Taw
"probably" did exist. It would seem that this "law" was

in fact the application of the Papuan provisions in New
Guinea as stated by Cheetham. There was a Regulation

under the Native Administration Ordinance 1921-2 (New
Guinea) which elinated ..." a District Officer shall order
that every able bodied nat1ve shall plant such crops as

the District Officer may direct.." (Diggens, 1978: 55).

The recording was done under the Local Government Ordinance
and not under current Land Legislation. A Model Land

Use Rule was incorporated into the Local Government Ordi-
nance in 1963 and revoked in 1968.

These same criticisms were levelled in 1969 by S. Rowton
Simpson, land tenure expert with vast experience in Africa
who had been invited to report on Papua New Guinea's

cust?mary land registration laws and procedures. (Simpson
1969

In 1957 Simpson had also prepared a brief on customary
land tenure for Hasluck who was then visiting the Colonial
Office and no doubt this material had been considered

by the drafters of these Bills.

As presented to the Legislative Council, the Ordinance

had provided for conversion with the agreement of the
majority of persons with interests in the land. The

- amendment was prompted by the opposition of Papua New

Guinean Members of the Council and its implementation was,
in the view of some officials, sufficient to render the
whole programme of Tenure Conversion unworkable.

Hasluck normally rejected the value of experience in other
colonies and discouraged his officers from studying
development elsewhere on the basis that PNG was unique.

He was also generally committed to establishing Australian
institutions in PNG (See Oram, 1973: 5).



