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ABSTRACT

The gender-agenda is borderless. Arguably, legal justice for Indigenous girls and women
survivors of violence is unfair, inequitable, and sometimes arbitrary. Systematic violence
against girls and women pervades cultures and societies; operates at three main levels:
institution and state, structural and cultural, and community and individual; and manifests in
myriad shapes, forms and categories. Systematic violence in this research comprises historical,
colonial and contemporary aspects of violence and its impact on Indigenous girls and women.
Unlike comparative studies, this research is founded on heuristic arguments derived from
validating the formation, establishment and continuity of the voices of Indigenous peoples in
Liberia and Australia. While many studies isolate ‘gender-based violence’ and the ‘rule of law’
in separate contexts, none has explored the extent to which the Western concept of the rule of
law impacts systematic violence against Indigenous girls and women in Australia and post-war
Liberia.

The research assesses the efficacy of the ‘rule of law’ in dispensing justice to
Indigenous girls and women who have suffered systematic gender-based violence. The scope of
the research demands a comprehensive and complex systematic empirical approach that draws
on the principles of phenomenology, community-based participatory research, and feminist and
Indigenous methods. The study adopts an interdisciplinary mixed-methods approach informed
by theories of decolonization, feminist jurisprudence, intersectionality, critical legal/race studies,
and social determinants of health. Data is drawn from case law, secondary data, empirical
evidence, textual/content analysis, electronic mailing and informal participant observation. Over
a period of two years, a survey of 231 social service providers working with Indigenous girls
and women; in-depth interviews with 29 Indigenous Women Advocates; and 22 informal email
exchanges with male colleagues were conducted in both Australia and Liberia. Statistical
analyses were carried out on records of 127 708 convicts to Australia; 14 996 former slave
returnees to Liberia; 2701 sexual and gender-based violence cases reported to the Ministry of
Gender, Children and Social Protection in Liberia; seven case files from the Sexual and Gender-
based Crimes Unit in Liberia; and 1200 interview entries from the Longitudinal Study of
Indigenous Children in Australia. This analysis of historical documents, jurisprudence and case
studies triangulates a philosophical inquiry intended to migrate issues of violence against
Indigenous girls and women from the margins of complex socio-legal structures towards the
core of Western-centric perspectives, such as the rule of law. Situated between dominant
academic conventions and resistance, the research provokes readers to consider ontological,
epistemological and ethical arguments regarding access to justice outcomes for Indigenous girls
and women.

Contrary to the research hypothesis and despite socioeconomic differences between
Australia and Liberia, findings show that: although the principle of the rule of law is an
emancipatory tool for justice and redress generally, it can also be an apparatus for persistent
systematic violence against Indigenous girls and women. Furthermore, the intersection of
colonial history, race, gender, class and social status exacerbates the ongoing perpetration of
institutional/state, structural/cultural and interpersonal/community violence against Indigenous
girls and women. In conclusion, the research recommends adopting a holistic approach to
educating girls and women and encouraging boys and men to participate equally in the gender
justice agenda, to ensure justice for Indigenous girls and women. The research also suggests
incorporating diverse and comprehensive conceptual and methodological frameworks into
further research. Finally, throughout the work, this dissertation attempts to give agency to
Indigenous ways of being, knowing and doing justice.

Keywords: Aboriginal, Indigenous, Australia, Liberia, rule of law, gender justice, customary
law, systematic violence, Indigenous women advocate
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CHAPTER 1: INTRODUCTION

I'm a mother of 11. My first daughter | born her in 1975, June 5. | am not educated but
I remember. My first daughter got pregnant for one boy. At the time, | was selling small
small thing. That boy looked at the girl and said, “ohn that belly you have, it is not for
me”. So, my husband looked at the situation and said, “will it be OK to take someone
who has no money to the police station who might end up being jailed? What would |
get out of it? It will be all right. Let me take care of my daughter”. So, we took care of
our daughter until she delivered. We also helped to take care of our grandchild until
she walked. After the baby was one year six months, my daughter took the baby back to
the same person who said he’s not the father. That’s the man she’s with right now.
[Martha, Liberia]

I am an Indigenous woman from Wakka Wakka Wulli Wulli. | suppose as a young
person | saw a lot of violence, not in my own family so much, but you in the broader
community there was just the violence of people’s lives because of drinking, depression
and trauma. In Queensland, where | grew up, even though | was sexually abused at
school by white people. It happened when | went away to a boarding school. Of course,
you don’t tell your family anything. You just get over it and get on with your life. I went
through this court case and a whole negotiation with the Catholic Church in the 1990s,
where | had to put a Catholic priest in jail for sexually abusing me as a child. [Alison,
Australia]

1.0 Background

The persistence of violence against Indigenous girls and women in Australia and Liberia reflects
the breakdown of the rule of law. This dissertation argues that the relatively high prevalence of
systematic violence against Indigenous girls and women is a result of institutions established by
the state through law and policies; or of stereotypes and beliefs held by dominant (white) males
in a social system that values patriarchy and misogyny handed down through cultural constructs
that otherwise determine societal structure; or of direct and physical infliction of interpersonal
violence at home, in the workplace and in the community. The root of systematic violence is
inextricably tied to the colonial history of nation-building founded in the imposition of settlers’
law, emblemised in the creation of a constitution that denied recognition of Indigenous Peoples
as the original custodians of the land prior to the arrival of the settler-colonists in Australia and
Liberia. Generally, the constitution of any nation, in tandem with specific legislation, and public
policies, is created with a declared intent to guarantee legal justice and equal protection to all
citizens. However, findings from this research project suggest that several factors, including the
existence of discriminatory law and policy, lack of access to courts, poor health, high illiteracy
rate, corruption, and extremely low participation in political, judicial, public and community life,
disproportionately deny Indigenous girls and women equal protection under the law. The
critical gap in access to justice and services between Indigenous and non-Indigenous
populations shown in this research clearly indicates a failure in the implementation of the rule of
law. This failure of the law to adequately address systematic violence leads to questions about
whether the concept of the 'rule of law' is an effective mechanism for restoring justice to

Indigenous girls and women survivors of such violence.
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Although this research is specifically focused on systematic violence against Indigenous
women in Australia and Liberia, it is worth pausing to accentuate the complex, widespread and
manifold impacts of the fatal and indelible occurrences of violence against women, as disclosed
by Martha and Alison — two Indigenous Women Advocate interviewees quoted above. Consider
the following three instances. In an incident dubbed the Delhi Gang Rape,* a 23-year-old young
female, whilst using local public transportation, was fatally beaten and raped on 16 December
2012 in Munirka, India by five imposters claiming to be local public transport servicemen.
Fortunately, the deceased young woman of the Delhi Gang Rape received some justice when the
four of the accusers were convicted and sentenced to death on 13 September 2013.7 In the early
hours of 23 March 2013, 14-year-old South African Thandeka Madonsela met her untimely
death after being raped, disemboweled, and murdered by two boys, aged 16 and 17 years.’ The
last heard of Madonsela’s accusers is that they were released into the custody of their parents
after their initial arrest and appearance in court.” On 4 April 2013, in Nova Scotia, Canada, 17-
year old Rehteah Parsons took her life 17 months after photos of her were circulated on the
Internet by the four boys who allegedly gang-raped her. In Parsons’s case, not only did the
justice systemr fail to arrest or charge anyone until four months after the incident occurred,® but
also there was no jail time for the perpetrators so that ‘[i]n the end, she did not receive the
support and assistance a young person in crisis required’.” These stories of shocking violence
evidence the pervasive nature of violence against women as a scourge of global proportions. As
narrated by Martha and Alison above, violence against girls and women comes in various forms
and is not confined to Indigenous women. Diverse occurrences of violence against women are
predicated on, inter alia, the intersection of gender, race, class, social status and identity — a
concept described as intersectionality® in sociological studies or the public health principle

social determinants of health.°

' Maitreyee, ‘Delhi Gangrape Redux? This Time a Minor Raped inside a Bus” One India (Online), 15 April 2013
<Read more at: http://news.oneindia.in/2013/04/15/delhi-minor-raped-inside-a-bus-driver-held-1193979.html>.

? BBC News, ‘Death Penalties for Delhi Gang Rape’ BBC News (London, UK), 13 September 2013
<http://www.bbc.com/news/world-asia-india-24078339>.

‘ Tankiso Makhetha, ‘Teens Accused of Rape, Murder of Girl, 14’ 10L News (Pretoria), 27 March 2013
<http://www.iol.co.za/news/crime-courts/teens-accused-of-rape-murder-of-girl-14-1.1492436#.UWw7i7_UO50>.

* Tankiso Makhetha, ‘Teens Accused of Girl’s Rape, Murder Released | IOL News’ 1OL News (Pretoria,
Johannesburg), 28 March 2013 <https://www.iol.co.za/news/crime-courts/teens-accused-of-girls-rape-murder-
released-1493161>.

> CBC News, ‘Rehtaeh Parsons Case to Get Independent Review’ Canadian Broadcasting Corporation (Halifax,
NS), 15 April 2013 <http://www.cbc.ca/news/canada/nova-scotia/story/2013/04/15/ns-rehtaeh-bully-independent-
review.html>.

® CBC News, ‘Rehtaeh Parsons Suspects in Court to Face Child Porn Charges’ Canadian Broadcasting Corporation
(Halifax, NS), 15 August 2013 <http://www.chc.ca/news/canada/nova-scotia/story/2013/08/15/ns-rehtaeh-parsons-
accused-appearance.html>.

"Murray D Segal, ‘Independent Review of the Police and Prosecution Response to the Rehtaeh Parsons Case’
(Ministry of Justice and Attorney General Office, 8 October 2015) 157, iii <https://novascotia.ca/segalreport/Parsons-
Independent-Review.pdf>.

’Kimberl¢ Crenshaw, ‘Mapping the Margins: Intersectionality, Identity Politics, and Violence against Women of
Colour’ (1991) 43(6) Stanford Law Review 1241.)

? Richard G Wilkinson and Michael G Marmot (Eds.) The Solid Facts (World Health Organization, Regional Office
for Europe, 2nd Ed., 2003) 7.
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Whilst intersectionality and social determinants of health are two separate concepts
derived from different disciplines, this study attempts to bridge conceptual gaps in
correspondence with the ‘multiplier effect’ of violence against Indigenous girls and women.*
Through interdisciplinary lenses, the multiplier effect of violence argues that many factors, such
as the colonial history of nation-building, discriminatory laws, patriarchy, and dominant
Western* hegemony, act together to exacerbate the incidence of systematic violence. Therefore,
without acknowledging and thoroughly examining these factors, any other explanation of the
current state of affairs regarding systematic violence is incomplete. In Silencing the Past,
Michel-Rolph Trouillot highlights the many ways uneven distribution of power between
competing groups and individuals results in unequal access to the production of history.* For
Trouillot, ‘[h]istory is the fruit of power, but power itself is never so transparent that its analysis
becomes superfluous. The ultimate mark of power may be its invisibility; the ultimate challenge,
the exposition of its roots’. * Thus, a brief overview of the colonial history, initiated by the
subjugation of Indigenous Peoples in Australia and Liberia is in order.

In Australia, the historical trajectory of the colonising project, which began with the
arrival in the 1700s of convicts, lends itself to violent affairs of massacre,* land dispossession,*
denial of Aboriginal citizenship,"” forced adoption,” disenfranchisement,* stolen wages,” sexual

abuse,” deaths in custody,” unlawful state interventions,” and outright exclusion of Indigenous

1% This research uses the concept of the ‘multiplier effect’ to underpin the cumulative effect of several socio-political,
physical, health, and economic factors acting simultaneously to exacerbate the effect of violence against Indigenous
girls and women in Liberia and Australia.

" Contrary to conventions, in this dissertation, ‘girls’ and children’ are put before ‘women’ and ‘boys’ and “children’
precede ‘men’ as a sign of prioritising younger generation over the older ones.

2 In this research, the term Western European including English culture. Even though Australia is in the Southern
end of the global hemisphere, it is perceived as Western because of its colonial history.

¥ Michel-Rolph Trouillot, Silencing the Past: Power and the Production of History (Beacon Press, 2001) Xix.

“ Ibid.

> John Summons, Massacre at Myall Creek (Cambridge University Press, 1993); La Trobe University, ‘The Myall
Creek Massacre with Richard Broome’ <http://www.latrobe.edu.au/news/articles/2012/podcasts/podcasts/the-myall-
creek-massacre/transcript>; Mark Tobin and Mark Colvin, Campaign for Recognition of Massacre Victims (8
November 2010) PM with Mark Covin <http://www.abc.net.au/pm/content/2010/s3060567.htm?source=rss>.

'* Mabo v Queensland (No 2) (1992) 175 CLR 1.

" Bain Attwood, The 1967 Referendum: Race, Power and the Australian Constitution (Aboriginal Studies Press, 2nd
Ed, 2007); Faith Bandler, Turning the Tide: A Personal History of the Federal Council for the Advancement of
Aborigines and Torres Strait Islanders (Aboriginal Studies Press, 1989); Michael Mansell, ‘Law Reform and the
Road to Independence’ in Proceedings of a conference held 23-25 June 1992 (Australian Institute of Criminology,
1993) 9; Jonathan Pearlman and Joel Gibson, ‘When I Was Fauna: Citizen’s Rallying Call” Sydney Morning Herald
(Sydney, NSW), 23 May 2007 <http://www.smh.com.au/news/national/when-i-was-fauna-citizens-rallying-
call/2007/05/22/1179601412706.html>.

' Cubillo and Gunner v The Commonwealth [2001] FCA 1213.

' Kevin Gilbert, Aboriginal Sovereignty: Justice, the Law and Land (Burrambinga Books, 3rd Ed. 1993); Sue Taffe,
Black and White Together FCAATSI: The Federal Council for the Advancement of Aborigines and Torres Strait
Islanders, 1958-1973 (University of Queensland Press, 2005); Andrew Schaap, Gary Foley and Edwina Howell
(Eds.) The Aboriginal Tent Embassy: Sovereignty, Black Power, Land Rights and the State (Routledge, 2013); Alycia
Muir, Why All the Secrecy? A History of the Aboriginal Activism of Redfern (Bachelor Honours of Arts (Honours)
Thesis, The University of Newcastle, 2005).

% Government of Queensland, History of Stolen Wages and Savings in Queensland - Aboriginal and Torres Strait
Islander Affairs, Department of Aboriginal and Torres Strait Islander and Multicultural Affairs (29 April 2011)
Aboriginal and Torres Strait Islander Affairs, Department of Aboriginal and Torres Strait Islander and Multicultural
Affairs (Queensland Government) <http://www.datsima.qld.gov.au/atsis/aboriginal-torres-strait-islander-
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’! Chris Cunneen, ‘Judicial Racism’ in Proceedings of a conference held 23-25 June 1992 (Australian Institute of
Criminology, 1993) 1.
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Peoples from equal protection provided in the Australian Constitution.” Indigenous Peoples are
the original custodians of land in Australia, their cultures and way of life has survived for at
least 60 000 years.” Conflicts with settlers and destruction caused by introduced diseases and
alcohol reduced the Aboriginal population from 300 000 to 60 000 in the first hundred years of
the convicts’ arrival.” The purpose of transporting convicts to Australia was not only to punish
and reform criminal offenders. James Edward Gillespie suggests that at the onset of English
colonisation, statesmen, reformers and businessmen also sought to utilise new lands for solving
troublesome social problems whilst simultaneously adding material wealth to the motherland.”
Convict transportation to Australia was meant not only to reform and punish criminal offenders
but also to yield ‘a profitable service to the commonwealth’.” In solving the ‘convict problem’,
judges imposed sentences of transportation for terms of seven years, 14 years or life, thereby
‘shovelling out” English paupers and vagrants to Australia.”

With time, as colonial attitudes toughened, the expansion of settlement saw deadly
clashes against the First Peoples at the frontier, which threatened to wipe out Indigenous
Peoples.® For example, during the Black War in Tasmania, the effects of white settlement
nearly brought Indigenous Peoples to the verge of extinction.* A moderate estimate puts violent
deaths of Aboriginal Queenslanders at 10 000 between 1824 and 1908.% For those Aborigines
who managed to survive frontier battles, their traditional ways of knowing and being either
completely destroyed or intentionally suppressed. The reduction in the Aboriginal population
and prolonged human rights abuses, combined with the quest for sovereignty, self-
determination and recognition® create an ever-present need for (customary) law reform to
achieve gender justice and equality under the law,* even as Aboriginal children became more

vulnerable to laws and policies that forcibly separated them from their mothers. Although race

?? Patrick L Dodson, ‘Royal Commission into Aboriginal Deaths in Custody: National Report Volumes 1-4’
(Government Report, Royal Commission into Aboriginal Deaths in Custody, 15 April 1991).

* Northern Territory. Board of Inquiry into the Protection of Aboriginal Children from Sexual Abuse, Rex Wild and
Pat Anderson, Ampe Akelyernemane Meke Mekarle Little Children Are Sacred (Department of the Chief Minister,
Office of Indigenous Policy, 2007).

* RECOGNISE, Constitutional Recognition of Indigenous Australians - RECOGNISE (2013) RECOGNISE
<http://www.recognise.org.au/>; Mick Dodson, ‘Constitutional Recognition of Indigenous Australians’ (2012) 57
Papers on Parliament 11.

* The Uluru Peoples, ‘Uluru Statement from the Heart’
<https://www.referendumcouncil.org.au/sites/default/files/2017-05/Uluru_Statement_From_The_Heart_0.PDF>.
* Australian Law Reform Commission, ‘Recognition of Aboriginal Customary Laws (ALRC Report 31)’
(Government Report 31, Australian Law Reform Commission, 12 June 1986) 737, 18
<http://www.alrc.gov.au/publications/report-31>.

*" James Edward Gillespie, ‘The Transportation of English Convicts after 1783 (1922) 13(3) Journal of the American
Institute of Criminal Law and Criminology 359, 359.

** Ibid 360.

* Ibid 361.

“ Australian Law Reform Commission, ‘Recognition of Aboriginal Customary Laws (ALRC Report 31)’, above n
26, 24.

** Henry Reynolds, A History of Tasmania (Cambridge University Press, 2012) 47.

% Australian Law Reform Commission, ‘Recognition of Aboriginal Customary Laws (ALRC Report 31)’, above n
26, 18.

“ Shelley Bielefeld, ‘The Intervention, Stronger Futures and Racial Discrimination: Placing the Australian
Government under Scrutiny’ in Elisabeth Bachr and Barbara Schmidt-Haberkamp (Eds.) And there’ll be NO
Dancing’. Perspectives on Policies Impacting Indigenous Australia Since 2007 (Cambridge Scholars Publishing,
2017) 145, 145.

* The Uluru Peoples, above n 25.
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was a significant factor of the development of law and policy in Australia, much can be learned
about other aspects of colonial nation building that contribute to violence against Indigenous
girls and women by observing the parallel colonial effort undertaken half a world away, in
Liberia.

In Liberia, a century and a half of compounding factors instigated by the trans-Atlantic
slave trade® resulted in the establishment of a settler-colonist state following Paul Cuffe and
Marcus Garvey’s Back-to-Africa Movement.” The social disparity between Indigenous Peoples
in Liberia and so-called Americo-Liberians®” began with the American Colonisation Society’s*
founding of the ‘Colony’ of Liberia in 1816 as a ‘haven’* for freeborn persons and emancipated
slaves in the Americas. This population of colonist-settlers expanded to include those
recaptured across the Atlantic between 1808 and 1860 during Britain and the United States’
interdiction on slavery.® According to William E. Allen, unlike Paul Cuffe and Marcus
Garvey’s Back-to-Africa Movement, Reverend Robert Finley of New Jersey provided the most
crucial impetus for the colonisation movement. Similar to the idea of the ‘convict problem’ in
England, Finley was convinced that the United States had a moral* obligation to ‘repair the
injuries’ and solve the ‘negro problem’ resulting from the slave trade. Noting that, ‘[e]verything
connected with their [the slaves’] condition, including their colour, is against them’,” Finley
was committed to returning the slaves to Africa as a solution to the ‘negro problem’ in
America’s Deep South. Interestingly, the partitioning of Africa during the Berlin Conference in
1884-85, when colonisers scrambled for Indigenous African lands, happened amid the Back-to-
Africa Movement. Thus, as European colonisers scuffled for Indigenous African lands, Liberia
remained in the hands of Black settler-colonists, supported by the philanthropic American
Colonisation Society. One would imagine that such an arrangement would shield Indigenous
Peoples in Liberia from exploitation, abuse and disenfranchisement since their Black settler-
colonists were an oppressed minority and Africans themselves. Quite the contrary occurred, as a
population once in search of refuge, security and safety instigated a system of social hierarchy

that would forever relegate Indigenous Peoples in Liberia to a lower class and status, branded as

* Gerald Horne, The Deepest South: The United States, Brazil, and the African Slave Trade (New York University
Press, 2007) 2.

% James Ciment, Another America: The Story of Liberia and the Former Slaves Who Ruled It (Hill and Wang, 1st Ed,
2013) xix; Henry Louis Gates Jr., 100 Amazing Facts About the Negro (Pantheon Books, 2017) 28-30.

" The term ‘Americo-Liberian’ is put into inverted commas to assert the author’s hesitation and disproval of its
pejorative meaning. Refer to the terminology section for alternative replacement of the term.

“ Fox Early Lee, The American Colonisation Society 1817-1840 (The John Hopkins Press, 1919) vol 3; Library of
Congress, American Colonization Society (Prints and Photographs Reading Room, Library of Congress) (22 October
2010) Records and photographs of the American Colonization Society <http://www.loc.gov/rr/print/coll/007.htmI>.

¥ Merran Fraenkel, Tribe and Class in Monrovia (Oxford University Press, 1966) 9.

“0 John HT McPherson, History of Liberia (Forgotten Books, 2010).

! David Kazanjian describes Liberia’s unique characteristic as a ‘colony’ over which no state formally exercised
sovereignty, having been founded and ruled by a private philanthropic organisation, the American Colonisation
Society (see, David Kazanjian, The Brink of Freedom: Improvising Life in the Nineteenth-Century Atlantic World
(Duke University Press, 2016) 54.

“ William E Allen, ‘Historical Methodology and Writing the Liberian Past: The Case of Agriculture in the
Nineteenth Century’ (2005) 32 History in Africa 21, 23.
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‘country’, ‘uncivilised’ and ‘bush’.” Liberia declared its independence from the American
Colonisation Society in 1847, and, from that time until 1980,“ this elite oligarchy of former
slave settler-colonists perpetrated oppression,” disenfranchisement,” land expropriation,” denial
of entry of Indigenous Peoples in Liberia into the Commonwealth of Liberia,” prohibition of
property inheritance in customary marriages,“ and withholding access to education* from
Indigenous Peoples in Liberia, whilst subjecting them to labour exploitation® and pervasive
violence.” As discussed in this dissertation, especially in chapters 2 and 7, systematic violence
against Indigenous Peoples in Liberia is examined through the lenses of slavery,* language
group discrimination,* tribalism and classism,* Christianisation of the ‘country people’,” travel

bans, * land dispossession, ** exploitation, * dehumanising treatment, © and oppressive elite

“*In Liberia, freed slave returnees to Liberia see themselves as more civilised and enlightened than Indigenous
Peoples in Liberia, hence derogatorily refer to Indigenous Peoples in Liberia as ‘country or ‘bush’ people.

* Carl Patrick Burrowes, Power and Press Freedom in Liberia, 1830-1970: The Impact of Globalization and Civil
Society on Media-Government Relations (Africa World Press, 2004) 87-89. The True Whig Party of Liberia, the only
political party in the country, began its rule in 1869 until 1980 except when briefly interrupted with a coup d’état in
1871.

> Anecdotally, The Onion, a satirical media house, illustrates racism in Liberia with two fountains having a
description on top of each, which says, ‘Blacks only’.

““ Veronica Strong-Boag et al, Africa Women Suffrage and beyond: Confronting the Democratic Deficit (2013)
Women Vote <http://womensuffrage.org/?page_id=203>. Indigenous women and men in Liberia got the right to vote
in 1946.

“Yekutiel Gershoni and Makhon le-mehkar ‘al shem Heri S. Truman, Black Colonialism: The Americo-Liberian
Scramble for the Hinterland (Westview Press, 1985).
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Liberia <http://onliberia.org/con_declaration.htm>. The Commonwealth of Liberia Constitution 1839 and the
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*® Government of Liberia and UNICEF, ‘National Policy on Girls’ Education’ (Policy Report, Ministry of Education,
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Thesis, Faculty of Graduate Studies, Cornell University, 1967) 94-97. According to Mary Antoinette Grimes Brown,
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of natives involved tended to be relatively small and that funds were not available to increase the number of natives
being educated at the time.
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Stop Firestone <http://www.laborrights.org/stop-child-labor/stop-firestone/news/10929> at 16 June 2013.

°? Truth and Reconciliation Commission of Liberia, ‘Truth and Reconciliation Report” (Government Report Volume
1-2, Government of Liberia, 19 December 2009) 107; Truth and Reconciliation Commission of Liberia, Press
Releases: Prince Johnson Displayed Doe’s Skull...Commany Wesseh (2013) Press Release
<http://trcofliberia.org/press_releases/91>.

*% Christian Abayomi Cassell, Liberia: History of the First African Republic (1970) vol. 1.Ibid; Robert T Brown,
‘Simon Greenleaf and the Liberian Constitution of 1847’ (1980) 9(2) Liberian Studies Journal 51; Charles Henry
Huberich, The Political and Legislative History of Liberia (The Lawbook Exchange, 2010) vol 1 and 2.
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Struggles in the Tubman and Tolbert Administrations, from 1944-1975 (University Press of America, 1979); Alan
Huffman, Mississippi in Africa: [The Daga of the Slaves of Prospect Hill Plantation and Their Legacy in Liberia
Today] (University Press of Mississippi, 2010); J Gus Liebenow, Liberia: The Evolution of Privilege (Cornell
University Press, 1969).

°* Amos Jones Beyan, ‘The American Colonization Society and the Socio-Religious Characterization of Liberia: A
Historical Survey, 1822-1900° (1984) 10(2) Liberian Studies Journal 1.

°"John McCorquodale, Aborigines and the Law: A Digest (Aboriginal Studies Press, 1987) 5. See sections 12 and 13
of the Emigration Act 1910 (No 26 of 1910).

%% Claude Andrew Clegg, The Price of Liberty: African Americans and the Making of Liberia (The University of
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regimes of former slave settler-colonists.® Over more than a century, perpetration of these acts
by the settler-colonists’ single-party government culminated in a 14-year civil war from 1989
through 2003.” Even in the attempt to balance the power dynamic between settler-colonists and
Indigenous Peoples in Liberia, the war itself brought a new wave of intense and systematic
violence against girls and women.

Systematic violence against Indigenous Peoples in Australia and post-war Liberia is
gendered and racialised, with Indigenous girls and women disproportionately represented
amongst survivors of such abuse. Although Indigenous girls and women are more vulnerable to
systematic violence than non-Indigenous girls and women, often, their voices are silenced, their
stories are not believed, or their desires to participate in the gender-agenda to effect local
change are not supported. Whether an Indigenous woman’s voice will be heard depends on an
intersection of her race, class, social status, language group, and political clout, inter alia.
Therefore, it is important to recognise the disproportional representation of Indigenous girls and
women in the gender-agenda. Building its performance on transnational feminist ©
essentialism,* womanism,* motherism,”* and indigeneity,’” the feminist gender-agenda has made
significant improvements to the lives of women. On the one hand, accomplishments claimed by
women’s movements and social justice activists are described resulting from mere chance rather
than from a calculated effort. On the other hand, inherent convergence of race, education, or
geographical location convolutes the dynamics of gender equality with inconsistent outcomes.
An assessment of the gender-agenda through the lens of the white feminist movement in

Australia indicates a significant level of favouritism and preference for racial superiority. In
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Bulletin 4; David Langsam, ‘Quest for the Missing Dead’ The Guardian (Sydney, NSW), 24 February 1990
<http://dingonet.com/questfor.htm>; Rachel Perkins, The First Australians: Episodes 1-7 (Blackfella Films, 2008).
On 24 February 1990, Robert Langsam of the Guardian reported that, ‘[t]he remains of thousands of Australian
Aborigines are scattered throughout Britain’s public and private museums... In 1803, knighted and famous for his
work, [Joseph] Banks received a gift from the New South Wales Governor, Philip Gidley King ... the preserved head
of the Aboriginal Warrior Pemulwoy’. Pursuant to Article 12 (1) and (2) of the UN Declaration on the Rights of
Indigenous Peoples, Aboriginal and Torres Strait Islander Peoples remains around the world are gradually being
repatriated to Australia (see, <http://ncis.anu.edu.au/research/heritage_history_repatriation.php>).
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Liberia’s State Failure, Collapse and Reconstitution (Africana Homestead Legacy Publishers, 2012).
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spite of their struggles, white women were given more opportunity to push the gender-agenda
forward whilst Indigenous women were simultaneously dehumanised and dismissed.*

In Australia, early nineteenth century First Wave ® western feminists transmuted
women’s identity and societal role. At the time, women’s right to vote was a crucial indicator of
social justice and equality. During the Inaugural meeting of the Dawn Club in July 1889, Louisa
Lawson, a notable suffragist who started the first all-women newspaper (The Dawn), conveyed
the significance of women’s right to vote: ‘A woman’s opinions are useless to her, she may
suffer unjustly, she may be wronged, but she has no power to weightily petition against man's
laws, no representatives to urge her views, her only method to produce release, redress, or
change, is to ceaselessly agitate’.” Whilst Lawson’s observation is considered true for all
women, including Indigenous women in Australia, reality suggested otherwise. Although New
Zealand was the first country to grant women the right to vote in 1893, Australia was the first
country” to accord white women™ both the right to vote in federal elections and the right to be
elected to the national parliament in 1902.” Notably, Section 41 of the Commonwealth
Constitution” provided for the colony of South Australia to grant suffrage to Aboriginal women
as early as 1894.” However, despite this achievement for white Australian women, and
Indigenous Peoples in one jurisdiction, six decades elapsed before Indigenous Peoples were
granted the right to vote in federal elections in 1962. The debate over whether Indigenous or
white women should be accorded the same right to vote raises the issue of diversion whereby
feminism, for all its divergence and convergence, is still mired in traditional norms that
perpetuate patriarchal values.” That is, asserts Patricia Smith, feminists get caught in a double
bind as outsiders seeking reform whilst criticising the very procedures that they must use to
achieve the desired change.” Here, is the situation of Lawson critiquing a patriarchal system that
endorses and allows men to flourish as political beings, and at the same time blocking the
opportunity for Indigenous women in Australia to vote because they are not white. In another

example, unlike for white Australian women, discriminatory law and policy also extended to the
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1792) <https://scholarsbank.uoregon.edu/xmlui/bitstream/handle/1794/785/vindication.pdf>.

0 Australian Broadcasting Corporation, Women and Democracy (1998) Women and Votes
<http://www.abc.net.au/ola/citizen/women/women-home-vote.htm>.

" Douglas A. Brownridge, Violence Against Women: Vulnerable Populations (2009) 4.

2 Australian women who were British subjects and 21 years and older. See Australia Electoral History available at
<http://www.aec.gov.au/Elections/australian_electoral_history/wright.htm>.

¥ Marion Simms, ‘Women in Parliament’ in Brian Galligan & Winsome Roberts (eds) Oxford Companion to
Australian Politics (2007) 686, 639-43.

™ Australian Electoral Commission, History of the Indigenous Vote (Australian Electoral Commission, 2007) 5.

> Australian Government, above n 71.

’® Drucilla Cornell, ‘The Philosophy of the Limit: Systems Theory and Feminist Legal Reform’ in Drucilla Cornell,
Michel Rosenfeld and David Gray Carlson (eds), Deconstruction and the Possibility of Justice (Taylor and Francis,
2016) 68.

"’ Patricia Smith, ‘Four Themes in Feminist Legal Theory: Difference, Dominance, Domesticity, and Denial” in The
Blackwell Guide to the Philosophy of Law and Legal Theory (Blackwell Pub, 2005) 90.

 Ibid 91.
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children of Aboriginal women as the Australian state instituted a program that separated ‘mixed
blood’ children from their mothers, to be raised by white Australians.

During the Aboriginal Welfare Conference in Canberra in 1937, the States and
Commonwealth of Australia agreed that the objective of Aboriginal affairs should be an
‘absorption of natives not of full blood’.” The States and the Commonwealth were concerned
with protecting the future of most ‘mixed blood’ Aborigines in settled areas. The racist and
patriarchal sentiment underlying this policy of ‘absorption’ is clear in former Prime Minister
John Curtin’s (1941-45) assertion that, ‘[t]his country shall remain forever the home of the
descendants of those people who came here in peace in order to establish in the South Seas as
an outpost of the British race’.” The primacy of Curtin’s white Australia policy statement not
only embellishes an arrogant doctrine of terra nullius (a land without owners)® but it also
silences the truth about Australian history by displaying an institutional denial of Aboriginal
value and agency from the highest levels of the government. Furthermore, Curtin’s expression
exemplifies the blatant distortion of written history (rather than ‘herstory’* — i.e., history viewed
from a female or feminist perspective) as a structural tool of discrimination, subjugation, and
systematic violence against Indigenous Peoples in Australia. By 1961, ‘assimilation’ as a
widely-held goal for all Aboriginal Peoples was adopted into policy by the Commonwealth and
all States at the Native Welfare Conference of Federal and State Minister.* The white
Australian policy is only one example of discriminatory law and policy that precipitated
systematic violence against Aboriginal girls and women. Since Australia’s founding, white
Australians’ refusal to acknowledge the existence of the First Australians, maintenance of a
white Australia policy, and infantilising Indigenous Peoples in Australia resulted in a history of
massacres,* ethnic cleansing,” forced removal of children,® the imposition of foreign laws and
sustained social and political exclusion.”” Similarly, the cultural biases of an elitist-colonist class

led to the political and legal disenfranchisement of Indigenous Peoples in Liberia.

" Australian Law Reform Commission, ‘Recognition of Aboriginal Customary Laws (ALRC Report 31)’, above n
26, 19.

% Commonwealth of Australia, Australian Immigration Fact Sheet 8. Abolition of the ‘White Australia’ Policy (15
April 2013) Fact Sheet 8 — Abolition of the ‘White Australia’ Policy <http://www.immi.gov.au/media/fact-
sheets/08abolition.htm>.

¥ NSW Department of Education, Racism. No Way.: Fact Sheets - Terra Nullius (2010) Teaching Resources
<http://www.racismnoway.com.au/teaching-resources/factsheets/10.html>.

¥ Hazel V Carby and Heidi Safia Mirza, ‘White Woman Listen! Black Feminism and the Boundaries of Sisterhood’
in Black British Feminism: A Reader (Routledge, 1997) 45, 44.

% Australian Law Reform Commission, ‘Recognition of Aboriginal Customary Laws (ALRC Report 31)’, above n
26, 19.

¥ La Trobe University, ‘The Myall Creek Massacre with Richard Broome’, above n 15.

¥ Russell McGregor, ““Breed out the Colour” or the Importance of Being White” (2002) 33(120) Australian
Historical Studies 286.

% Australian Broadcasting Corporation, The Apology to the Stolen Generations of Australia (ABC, 2008)
<http://australia.gov.au/about-australia/australian-story/sorry-day-stolen-generations>.

¢ Alisoun Neville, ‘Cubillo v Commonwealth: Classifying Text and the Violence of Exclusion’ (2005) 5 Macquarie
Law Journal 31. Also see, Cubillo v Commonwealth (200) 174 ALR 97.
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Regarding Liberia’s experience, in addition to applying the fallacy of terra nullius,”
two primary perspectives informed the settler-colonists’ development of early Liberia. One was
the idea of creating a ‘Little America’ in 19" century West Africa. The other was an attempt to
forge an ‘African nationality’ by incorporating ideas from both Indigenous African culture and
Western culture. Eventually, the ‘Little America’ idea prevailed, though it had regularly faced
challenges with a certain level of regularity since the 1850s. Whilst disenfranchising Native
Liberians by generating antagonistic ethnic and class distinctions,” former slaves basked in
pride over the colonisation of Liberia.” As in the women’s suffrage movement in Australia, the
sentiment amongst the empowered class was one of support for equality, rights, and freedom.
Washington Watts McDonogh, a Former Slave Returnee to Liberia, writes back to his previous
master in the United States from Liberia on 7 October 1847 expressing satisfaction with his new
found freedom: ‘I’ll never consent to leave this country for all the pleasures of America
combined together to live, for this is the only place where a coloured person can enjoy his
liberty, for there exists no prejudice of colour in this country, but every man is free and equal’.”
However, from its founding, it was clear that the sentiment ‘every man is free and equal’ did not
apply to Indigenous Peoples in Liberia. The American flag was first raised on arrival of the
settler-colonists to Providence Island in 1822. At the time, Elijah Johnson, a Black settler-
colonist and agent of the American Colonisation Society, declared: ‘[f]or two long years I have
sought a home; here I have found one, here I remain’.” Later on, when ‘threatened by attacks
from surrounding savage tribes’* (e.g., the Grebo Attacks on 8 September 1876* and the Gola-
Bandi Hut Tax Resistance of 1918%), Johnson refused assistance from a British marine force,
telling the commander, ‘[w]e want no flagstaff put up here that will cost more to get it down
than it will to whip the natives’.” Johnson’s statement highlights the duality of projecting
independence from white colonial violence, whilst simultaneously projecting violence toward
fellow Native Africans. As in Australia, the disenfranchisement of Indigenous Peoples led to a

gap between the rights afforded women in the settler-colonist and Indigenous populations.

% Huberich, above n 53, 254; Niels Nagelhus Schia, ‘Reforms, Customs and Resilience: Justice for Sexual and
Gender-Based Violence in Liberia’ in Anastasia Powell, Nicola Henry and Asher Flynn (eds), Rape Justice: Beyond
the Criminal Law (Palgrave Macmillan, 2015) 143, 12 and 16-17. African American settler-colonists applied the
doctrine of Terra Nullius to the formation of Liberia in the sense that, though lands were purchased (however unfairly
traded), the parts of Liberia settler-colonists were living on have not been subjected to the sovereignty of any state, or
over which any prior sovereignty has expressly or implicitly relinquished sovereignty under international law.

¥ D Elwood Dunn, ‘Liberia and Independent Africa, 1940s to 2012: A Brief Political Profile’ 1, 4-6
<https://books.google.com/books?id=se TNnAGAAQBAJ&dqg=building+little+america+in+liberia&source=gbs_navlin
ks_s>.

% David Kazanjian, The Brink of Freedom: Improvising Life in the Nineteenth-Century Atlantic World (Duke
University Press, 2016) 54.

°* Ibid 3.

* Ibid.

% Colin M Waugh, Charles Taylor and Liberia: Ambition and Atrocity in Africa’s Lone Star State (Zed Books, 2011)
17.

% American Colonisation Society, ‘A Visit to Monrovia’ (1876) LII(1) The African Repository 13, 16.

% American Colonisation Society, ‘The Grebo Attacks’ (1976) LII(1) The African Repository 11, 12.

% Monday B Abasiattai, African Resistance in Liberia: The Vai and Gola-Bandi (Liberia Working Group, 1988) 21.
°” American Colonisation Society, above n 94, 16.
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In Liberia, women’s suffrage is also an indicator of social justice and equality. Upon the
declaration of independence of Liberia in 1847, Former Slave Returnee women seized the right
to vote by virtue of being wives of Former Slave Returnee males. However, it took almost 100
years to accord similar political rights to Indigenous women in Liberia. Additionally, whilst
Former Slave Returnee women persistently fought for equality in the workplace, access to
education and other social and welfare rights, similar concerns of Native Liberians were
dismissed because they were perceived by the dominant culture as ‘“uncouth’, ‘country’ and
‘primitive’. Unfortunately, women’s suffrage was only one aspect of political life from which
Indigenous Peoples in Liberia were excluded.

Underrepresentation of Indigenous Peoples in Liberia in legal, political, and economic
life culminated in a 14-year civil war. Liberia is recognised for being Africa’s oldest republic
and the second republic (after Haiti) founded by displaced Africans.* Joseph Saye Guannu
argues that between 1822 and 1839 Liberia, mainly Montserrado County, was a colony of the
American Colonisation Society until African settler-colonists from the United States broke ties
by signing Liberia’s Declaration of Independence on 26 July 1847.* The Liberian Declaration
of Independence, copied from that of the United States, was followed by a constitution drafted,
in part, by Simon Greenleaf, a Harvard Law Professor'® and an African American settler-
colonists to Liberia. After 133 years of rule by the Liberian True Whig Party, ' the first
Indigenous leader, Samuel Kanyon Doe, seized power through a bloody coup d’état on 12 April
1980.* The coup left former president William R. Tolbert dead, with 13 cabinet ministers,
executed extra-judicially for ‘high treason’. Many others were arrested, detained and tortured.
This was the ‘evolution of authoritarianism and deceptive inclusion’ in Liberia, writes Jeremy
Levitt."” Nearly 10 years after Doe came to power, Liberia’s violent civil war began on 24

December 1989. Fourteen years of Liberia’s civil war resulted in some 250 000 deaths with

° Huberich, above n 53, v.

% See One Liberia, available at <http://onliberia.org/con_declaration.htm>.

1% Joseph Saye Guannu, Liberian History Before 1857: A Reference for Elementary Pupils (Exposition Press, 1st ed,
1977) 27.

%" Amos Sawyer, Beyond Plunder: Toward Democratic Governance in Liberia (L. Rienner Publishers, Inc, 2005)
17-21.

2] jebenow, above n 55, 112.

% D Elwood Dunn, Liberia: A National Polity in Transition (Scarecrow Press, 1988) 86-98; Conan Le Cilaire,
Liberia Execution (1980) <https://www.youtube.com/watch?v=DnDGgvrD2bM>; Leon Dash, ‘Liberian Soldiers
Taunt, Shoot 13 Former Leaders’ The Washington Post (Monrovia, Liberia), 23 April 1980
http://www.washingtonpost.com/wp. After 133 years of a one-party state, former President William R. Tolbert was
assassinated in a coup d’état that eventually sizzled into a Kangaroo Military Court treason trials against and
subsequent execution of thirteen cabinet ministers of African Emigrant heritage. Those executed by firing squad
were, Frank E Tolbert Sr., President of Pro-Temp of the Liberian Senate and brother of President Tolbert; C Cecil
Dennis Jr., Minister of State and Foreign Affairs; Cyril A Bright, Minister of Planning and Economic Affairs; James
A A Pierre, Chief Justice of Liberia; Richard A Henries Sr., Speaker of the House of Representatives; Frank Stewart,
Direct of the Budget; John W F Sherman, Minister of Commerce; Clarence Parker I11; Chairman of the National
Investment Council; James T Phillips Jr.; Joseph J F Chesson Sr.; E Reginald Townsend; and D Franklin Neal Sr.

% D Elwood Dunn and Svend E Holsoe, Historical Dictionary of Liberia (Scarecrow Press, 1985) 50-51.

1% Jeremy | Levitt, The Evolution of Deadly Conflict in Liberia: From ‘Paternaltarianism’ to State Collapse
(Carolina Academic Press, 2005) 181.
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approximately 500 000 persons being internally and internationally displaced.** Mostly fought
by males, the civil war demolished infrastructure and perpetuated a societal collapse that gave
way to injustice and human rights abuses, which ultimately saw girls and women used as the
spoils of war and weapons of war.”” A study conducted by the World Health Organization in
2005 with 1 628 women in six of Liberia’s 15 counties revealed that 90.8 percent experienced
multiple acts of sexual violence, including having objects, such as corn sticks, cassava, and
flashlights, forced into their vagina or anus. These acts of violence directly resulted in 16.8
percent pregnancy and 15.6 percent vesicovaginal fistula.*® In addition, the rate of forcible
abduction was relatively high at 48.5 percent.* Given Australia and Liberia’s histories of
political and legal disenfranchisement of Indigenous Peoples, the violence that such
disenfranchisement perpetrates or permits against Indigenous women and girls, and the history
of abuse without justice that accompanies it, it is necessary to ask whether Indigenous girls and

women could be considered equal before the law.

1.0.1 Statement of the Problem

Equality before the law is a basic human right that should be protected by the rule of law in
order to guarantee equal treatment in all aspects of governance, including rights to fair trial,
impartial jury and unbiased judges. The United Nations and dominant Western societies
promote the rule of law as a fundamental principle of governance. A cadre of international
instruments provides for the rule of law. For example, Articles 6, 7 and 8 of the Universal
Declaration of Human Rights 1948; Article 5 of the International Convention on the
Elimination of all Forms of Racial Discrimination 1965; Article 26 of the International
Covenant on Civil and Political Rights, 1966; Article 3 of the International Covenant on
Economic, Social and Cultural Rights 1966; and Article 3(1) of the African Charter on Human
and Peoples’ Rights 2005 all provide for equal treatment of all persons before the law.
Nationally, Article 11(c) of the Liberian Constitution 1986 states that ‘[a]ll persons are equal
before the law and are therefore entitled to the equal protection of the law’. Even though the
Australian Constitution 1901 contains no explicit provision on equality for all persons before
the law, Article 10 of the Australian Racial Discrimination Act 1975 (Cth.) guarantees ‘rights to

equality before the law’. Ultimately, the rule of law is enshrined in these international and

1% ¢“The Liberian Civil War: Child Soldiers, Rape, and Higher Education’ in International Association of University
Presidents (African Methodist Episcopal Zion University, 2014) 1, 1-2; Robert M Press, ‘““Guided by the Hand of
God”: Liberian Women Peacemakers and Civil War’ (2010) 8(1) The Review of Faith & International Affairs 23, 1.
97 Spoils of war (vis-&vis rape as a weapon of war) is not a new concept. In Deuteronomy 20:14 God told the
Israelites to enjoy and take for themselves Canaanite women, children, animals and all that is in the city as their spoil.
1% Government of Liberia, ‘National Plan of Action for the Prevention and Management of Gender Based Violence in
Liberia (GBV-POA)’ (Government Policy, Ministry of Children, Gender and Social Development, November 2006)
43,9.

1% Government of Liberia, ‘National Plan of Action for the Prevention and Management of Gender Based Violence in
Liberia’ 9.
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national instruments to monitor changes in the performance of the justice system,"*and as a
means to uphold individual dignity and maintain civil, political, and social rights.*

Some international legal instruments have been established to guarantee rights for
women and Indigenous Peoples. In 1975 in Mexico City, the first United Nations (UN) World
Conference on Women established the ‘decade of women’, an event that marked the birth of
International Women’s Day. Five years later, in Copenhagen, Denmark, 64 States signed the
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) 1979.
To date, 187 countries have ratified CEDAW."* With respect to CEDAW, the gender-agenda is
progressing at a moderate pace, considering the recent establishment of UN Women in 2010, a
global institution governed by CEDAW. Addressing justice for survivors of sexual violence in
war by categorising rape as a crime against humanity, the International Criminal Court of the
Rome Statute was established in 1998." A little over a decade ago, the United Nations General
Assembly adopted the Declaration on the Rights of Indigenous Peoples (UNDRIP) 2007 with a
majority vote of 144 states. Australia was one of four countries (the others being Canada, New
Zealand and the United States) that voted against the UNDRIP. However, two years later,
Australia expressed support for UNDRIP. Interestingly, the UNDRIP mentions women only
three times, leaving Rauna Kuokkanen, Damien Short and Corinne Lennox to question whether
the landmark instrument addresses the rights of Indigenous women.'* James Anaya believes that,
as the most prominent manifestation of international concerns for Indigenous Peoples, the
UNDRIP represents widespread recognition of the ongoing effects of historical forces of
oppression linked to colonialism and invasive settlement.*> Despite these modest advances
(inter)nationally, there are inconsistencies with the application of uniform legal standards in
restoring fairness and justice to Indigenous girl and women survivors of systematic gender
violence. As noted above, the principle of the rule of law, entrenched in the constitution of the
State, is the fundamental requirement for legal justice. By reducing, if not eliminating,
arbitrariness and abuse of discretionary power, whether exercised by the judiciary, executive or
legislature, the rule of law accords due process of law as a basis for securing substantive rights
whereby like cases are treated alike (vis-&vis the binding precedents doctrine). Thus, given

the theoretical underpinnings of the rule of law, this study asks: At what level of certainty can

1 Department of Peacekeeping Operations and Officer of the High Commissioner for Human Rights, ‘The United
Nations Rule of Law Indicators: Implementation Guide and Project Tools’ (UN Report, United Nations Publications,
2011) 137, v <http://www.un.org/en/events/peacekeepersday/2011/publications/un_rule_of_law_indicators.pdf>.

! Joseph Raz, The Authority of Law: Essays on Law and Morality (Oxford University Press, 1979) 210-211.

2 Australia ratified CEDAW on 28 July 1983 and Liberia on17 July 1984 (see,
<http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=1V-8&chapter=4&Ilang=en>.

3 As at 12 April 2012, 121 countries had ratified the Rome Statute including Liberia (22 September 2004) and
Auwustralia (1 July 2002). See <http://www.iccnow.org/documents/RATIFICATIONSbyRegion_2Arpil2012_eng.pdf>.
' Corinne Lennox and Damien Short, ‘Indigeneity’ in Damien Short and Corinne Lennox (Eds.), Handbook of
Indigenous People’s Rights (Routledge: Taylor & Francis Group, 2015) 1, Abstract.

5 S James Anaya, International Human Rights and Indigenous Peoples (Wolters Kluwer Law & Business, 1st Ed.
2009) 1-2.

* Tom H Bingham, The Rule of Law (Penguin, 2011) 37-109.
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all citizens be treated equally before the law, irrespective of whether the law arises from Anglo-
American-Liberian, Anglo-Australian or Indigenous Customary Law?

Australian and Liberian law and policy sometimes ignore, contradict, or supersede the
rule of law from the perspective of Indigenous women and girls. For example, the Liberian
Penal Law did not mention sexual violence against women until 2011. In Australia, the
Commonwealth Government of Australia suspended the Racial Discrimination Act 1975 (Cth.)
in order to deny protection of Aboriginal Peoples affected by the Northern Territory National
Emergency Response.”" In light of this duality, this research explores the efficacy of the rule of
law for Indigenous girls and women. For the purpose of this research, the rule of law comprises
four aspects. That is, to achieve the rule of law: 1) all should be treated fairly and equally before
the law; 2) all (especially the state) should be accountable to and be bound by the law and the
courts; 3) everyone should benefit from public laws; and 4) in constitutional democracies,
government should be based on the political doctrine of the separation of powers. By reducing,
if not eliminating, arbitrariness and abuse of discretionary power, whether exercised by the
judiciary, executive or legislature, the rule of law accords due process as a basis for securing
substantive rights whereby like cases are treated alike (vis-avis the binding precedents
doctrine).”* This research critically assesses how the enactment of discriminatory laws not only
impacts the implementation of the four major aspects of the rule of law, listed above, to inflict
systematic violence against Indigenous Peoples in Liberia and Australia but also compromises
the efficacy of the rule of law. Grounded in empirical data, this research is based on content
analysis, textual evidence and empirical examination of the rule of law, including an assessment
of procedural fairness in the legal system, access to courts, legal representation, reliability of
evidence, constitution of an impartial and independent judiciary, jury representation, sentencing
and judicial review. The desired outcome of the research is to determine whether justice, as
perceived by research participants, coupled with analyses of case law, historical documents,
government reports, newsprint and secondary data, can be restored to Indigenous girls and

women who have experienced systematic gender violence in Australia and Liberia.

" The Australian Human Rights Commissions reports on the suspension and reinstatement of the Racial
Discrimination Act 1975 (Cth): in June 2007, the Northern Territory Board of Inquiry into the Protection of
Aboriginal Children from Sexual Abuse provided its report, Little Children are Sacred, to the Chief Minister of the
Northern Territory. On 21 June 2007, in response to the Board of Inquiry’s findings, the Howard Government
announced the ‘national emergency response to protect Aboriginal children in the Northern Territory’ from sexual
abuse and family violence. Also, on 21 June 2007 the Government enacted the Northern Territory National
Emergency Response legislation. The Northern Territory National Emergency Response (NTER) legislation applied
to a wide range of ‘prescribed areas’ in which Aboriginal people are the sole or predominant inhabitants, including
Aboriginal land, declared town camps and other declared areas (see:
<https://www.humanrights.gov.au/publications/suspension-and-reinstatement-rda-and-special-measures-nter-1>).
8 Bingham, above n 116, 37-107.

¥ Hilaire Barnett, Constitutional and Administrative Law (Routledge, 9th Ed - 2011) vol 1.
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1.0.2 Hypothesis
The principle of the rule of law is applied fairly and adequately when restoring justice to
Indigenous girls and women survivors of systematic gender violence in Australia and post-war

Liberia.

1.0.3 Research Question
Is the rule of law, an accepted truth that all are equal before the law, an essential axiom for
restoring justice to Indigenous girl and women survivors of systematic gender violence in

Australia and Liberia?

1.0.4 Aims and Obijectives
The study investigates the application of the rule of law in restoring justice to Indigenous girl
and women survivors of systematic gender violence in Australia and post-war Liberia by:

1) identifying and assessing the types, severity, prevalence and incidence rates of
systematic gender violence in Australia and Liberia, drawing on case law, secondary
data and textual analysis of historical documents, reports, newsprint and other public
documents;

2) assessing the extent to which social service providers working in the area of violence
against women perceive the law to be just (or unjust) as applied to Indigenous girls and
women in Australia and post-war Liberia, using a survey instrument; and

3) examining the extent to which Indigenous women advocates working in the area of
violence against women perceive the law to be just (or unjust) as applied to Indigenous

girls and women in Australia and Liberia, using a semi-structured interview.

1.0.5 Terminology and Operational Definitions

Violence, like gender, is not a simple concept, but varies widely in its severity, ranging from
minor forms to aggressive acts of physical brutality including battery and rape, inflicted
domestically or by a stranger.” Although it is a representative category of injury, pain, and
death, Sally Engle Merry argues that violence ‘is very much shaped by cultural implications’.*””
Merry adds that the social and cultural dimensions of violence are what give violence power and
meaning. Violence is not senseless but almost always a manifestation of conscious human
behaviour.”” The socio-cultural dimensions of violence are varied. Some are subtle and nuanced,
whilst others are overt. Language, in the form of words, phrases, idioms, and metaphors used to

describe Indigenous Peoples in Liberia and Australia, is a social construct that may embody a

2 Douglas A Brownridge, Violence Against Women: Vulnerable Populations (Routledge, 2009) 4.

'?! Nahid Toubia, ‘Women’s Reproductive and Sexual Rights’ in Gender Violence and Women's Human Rights in
Africa (Centre for Women’s Global Leadership, 1994) 42, 5.

22 Sally Engle Merry, Gender Violence: A Cultural Perspective (John Wiley and Son Ltd., 2009) 5.
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form of cultural/structural violence. Perpetrators of structural and cultural violence do not
hesitate to exercise mastery of semantics and morphology to exclude or denigrate Indigenous
Peoples and women. This function of language prompts the application of extreme care when
operationalising key terms in this research, lest the study fall prey, inadvertently, to perpetuating
the very violence it is attempting to prevent. Following is a brief etymology, description and

explanation of major terms used in the dissertation.

Aboriginal, Indigenous or Native: The word ‘Indigenous’, as a global expression of identity and
concomitant struggle of First Peoples, connotes not merely ‘nativeness’ to land or region but
also a political, legal, and cultural identity with international valency.” The capitalised plural
proper noun ‘Indigenous Peoples’ signifies a ‘collective, rather than purely individual,
dimension to [Indigenous] livelihoods, and an extension of self-determination to those who may
not yet, or indeed ever, be defined as nations’.'”> Kathleen Birrell reasons that irrespective of the
heterogeneity of Indigenous Peoples, which persist despite colonization, indigeneity itself has
become a varied cohesive marker of unity, distinctively defined by cultural resistance to
colonial imposition and a spiritual and ancestral agitation against neo-colonial expansion.*
Through international recognition, marginalised groups labelled as ‘local’, ‘native’, ‘tribal’ or
‘peasant’ are now empowered to identify as Indigenous Peoples. Nevertheless, the term is laden
with the delusion that only people conforming to a white colonial image of an Aboriginal
person, as in those sitting in the desert with a spear, qualify as authentic Indigenous persons.*’
Deconstructing the politics of indigeneity, Manuhuia Barcham et al argue that prioritisation of
identity over difference leads to the creation of an existential dichotomy of being and non-being
that has effectively excluded recognition of the dynamic process of becoming for Indigenous
Peoples.””

Challenged interpretations that reduce indigeneity to issues of authenticity, are ever
present amongst Indigenous Peoples in Africa, and certainly in Liberia. Cheryl Suzack explains
that problems of definition and representation affect Indigenous communities, especially
Indigenous women in Africa, more generally through law’s pervasive ideological devaluation
and confinement of indigeneity.” For example, some conceptions of indigeneity recognised and
accepted as Indigenous Peoples only within the restricted sense of First Peoples in Australia,
New Zealand, Canada and the United States. A growing consensus considers some communities
of hunter-gatherers and pastoralists as Indigenous Peoples in Africa. In an attempt to identify

Indigenous groups, a list compiled by the African Commission on Human and Peoples’ Rights

* Birrell, above n 67, 7.
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(ACHPR) and the International Working Group on Indigenous Affairs (IWGIA) names 59
different Indigenous groups across 26 African countries as Indigenous Peoples.® Finding ways
to define indigeneity outside of a settler-colonist perspective is an active area of development.

Felix Ndahinda, Korir Sing’Oei and Ridwan Laher contend that the case of recognition
and protection of Indigenous Peoples in Africa builds on the idea that such communities share
common experiences of subjugation, marginalisation, dispossession, exclusion or discrimination
with other Indigenous Peoples worldwide.** A case in point is the 40-year struggle of the
Endorois community that resulted in a landmark ruling on Indigenous Land Rights by the
African Commission on Human and Peoples’ Rights.”> On 2 February 2010, the Endorois
community case set a precedent for identifying Indigenous Africans as the original landowners.
Challenging the myth that special rights of Indigenous Peoples are discriminatory, applicants of
the Endorois community argued that ‘Indigenous Peoples’ in the African context did not
necessarily mean ‘First Inhabitants’ as it does in the Americas and Australia.”” A key instrument
for advocacy by the African Commission on Human and Peoples’ Rights is the African
Commission’s ~ Working  Group of Experts on the Situation of Indigenous
Populations/Communities in Africa, which is noted for recognising the existence of particularly
marginalised groups in Africa. This instrument helps support Indigenous Peoples, such as the
Endorois community, whose rights are protected by the African Charter on Human and Peoples’
Rights 2005.* Beyond the African region, international institutions are also actively finding
ways to recognise the world’s Indigenous Peoples.

Even though a number of different international legal instruments define or imply a
definition of Indigenous Peoples, there is no universally agreed definition of Indigenous Peoples
in international law. The International Labour Organisation (hereafter the ILO) provides the first
internationally adopted labour standards of Indigenous workers in the Abolition of Penal
Sanctions (Indigenous Workers) Convention (No 104) 1955. Also, the ILO’s Conventional
Concerning the Protection and Integration of Indigenous and Other Tribal and Semi-Tribal
Populations in Independent Countries (No 107) 1957 (hereafter ILO C107) was the first
international instrument to expressly recognise the rights of Indigenous Peoples. Since 2 June
1959, when ILO C107 entered into force, only 27 countries have ratified — Liberia and Australia
are not included. Not only are governments reluctant to ratify ILO C107 but Indigenous Peoples

are concerned that ‘its ideology promoted the assimilation and integration of Indigenous

% Felix Ndahinda, ‘Historical Development of Indigenous Identification and Rights in Africa’ in Korir Sing’Oei and
Ridwan Laher (eds), Indigenous People in Africa: Contestations, Empowerment and Group Rights (Africa Institute
of South Africa, 2014) 24, 24.
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Welfare Council v Kenya, 276 / 2003

% Cynthia Morel, ‘The Endorois Community versus Kenya’ in Korir Sing’Oei and Ridwan Laher (eds), Indigenous
Peoples in Africa: Contestation, Empowerment and Group Rights (Africa Institute of South Africa, 2014) 194, 4.

¥ George Mukundi and Tuuli Karjala, ‘Advocacy for Indigenous Peoples’ Rights in Africa: Dynamics, Methods and
Mechanisms’ in Korir Sing’Oei and Ridwan Laher (eds), Indigenous People in Africa: Contestations, Empowerment
and Group Rights (Africa Institute of South Africa, 2014) 104, 108. Article 20 of the African Charter on Human and
Peoples’ Rights provide for self-determination of all oppressed and colonised peoples.
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Peoples into the dominant society’.” Concerns of States and Indigenous Peoples led to the
creation of ILO’s Convention Concerning Indigenous and Tribal Peoples in Independent
Countries (No 169) 1989 (hereafter ILO C169), which is the only international treaty open for
ratification that is concerned exclusively with the rights of Indigenous Peoples.

Without a clear definition of who Indigenous Peoples are, Article 1(a) of ILO C169
states that the Convention applies to ‘tribal peoples in independent countries whose social,
cultural and economic conditions distinguish them from other sections of the national
community, and whose status is regulated wholly or partially by their own customs or traditions
or by special laws or regulations’. Although ILO C169 expanded recognition for Indigenous
rights, it still did not receive support from Indigenous Peoples because of two concerns: 1) its
refusal to recognise a right to self-determination, and 2) its requirement on governments to
facilitate Indigenous participation and consultation rather than obtain consent from Indigenous
Peoples. This is why, as with ILO C107, only 22 countries have ratified ILO C169 (entered
into force 5 September 1991), again not including Australia and Liberia. A more thoughtful
consideration for Indigenous Peoples’ needs came in 1971: The Sub-Commission on Prevention
and Protection of Minorities was mandated by the Economic and Social Council (hereafter
ECOSOC) to direct Jose R. Martinez Cobo, then Special Rapporteur, to conduct a study on
discrimination against Indigenous Peoples.*” Cobo’s study concluded in 1987, crafted a working

definition of Indigenous Peoples. According to Cobo,

Indigenous communities, peoples and nations are those which, having a historical
continuity with pre-invasion and pre-colonial societies that developed on their
territories, consider themselves distinct from other sectors of the societies now
prevailing on those territories, or parts of them. They form at present non-dominant
sectors of society and are determined to preserve, develop and transmit to future
generations their ancestral territories, and their ethnic identity, as the basis of their
continued existence as peoples, in accordance with their own cultural patterns, social
institutions and legal system.**

The United Nations Permanent Forum on Indigenous Issues (hereafter UNPFII),
established in July 2000, is an advisory body to ECOSOC, with a mandate to discuss
Indigenous issues regarding their social, economic, cultural, development, environmental, and
human rights. The UNPFII asserts that the diversity of Indigenous Peoples makes agreeing on
an official definition challenging. However, the term ‘Indigenous’ should be understood based
on the following: self-identification accepted at the individual and community levels; historical
continuity with pre-colonial-settler societies; strong link to territories and natural resources;

distinct social, economic or political systems; distinct language, culture and beliefs; status as

% Jill Webb, ‘Indigenous Peoples and the Right to Self-Determination’ (2012) 7(13) Journal of Indigenous Policy
75, 83.

% Sarah Pritchard and Charlotte Heindow-Dolman, ‘Indigenous Peoples and International Law: A Critical Overview’
(1998) 3(4) Australian Indigenous Law Reporter 473, 479.

" Jos€éR Mart ez Cobo, Study of the Problem of Discrimination Against Indigenous Populations (United Nations,
1987); Netherlands Centre for Indigenous Peoples, Definition of Indigenous Peoples (1 November 2010) Indigenous
Peoples Definition <http://indigenouspeoples.nl/indigenous-peoples/definition-indigenous>.

% Mart mez Cobo, above n 137.
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non-dominant groups of society; and a resolve to maintain and reproduce their ancestral
environments and systems as distinctive peoples and communities.

Most recently, the UN Declaration on the Rights of Indigenous Peoples was adopted by
the General Assembly on 13 September 2007, with Peru as the main sponsor, supported by
other European and Latin American countries as co-sponsors. During the UN General Assembly
(GA10612), the Declaration on the Rights of Indigenous Peoples was adopted by a majority of
144 states in favour; 11 abstentions (Azerbaijan, Bangladesh, Bhutan, Burundi, Colombia,
Australia, Kenya, Nigeria, Russian Federation, Samoa, and Ukraine); and four votes against
(Australia, Canada, United States and New Zealand). Since the adoption of the Declaration on
the Rights of Indigenous Peoples, Australia and the other three countries that voted against,
have all reversed their decision. Nearly 20 years after Cobo’s definition, the Declaration on the
Rights of Indigenous Peoples still has no clear-cut definition of Indigenous Peoples. It was the
absence of a formal definition of Indigenous Peoples that partly informed the African Group’s
decision to defer consideration of the Draft Declaration in 2006.** Megan Davis asserts that for
some states, particularly in Asia and Africa, Cobo’s definition of Indigenous Peoples is
unacceptable. The argument is that, since Africa is the origin of humankind, in some places, no
Indigenous Peoples existed.* Therefore, it is more appropriate to describe Indigenous Peoples
in Africa as Minority Groups.

In Australia, there are examples of earlier legislation defining Aboriginality by
reference to degrees of blood using phrases such as ‘octoroon’, ‘quadroon’, ‘half-caste’'"
‘native’, or ‘full-blood’.** In 1985, a survey of definitions of ‘Aboriginal’ or derivative terms in
some 700 examples of Australian legislation found about 67 identifiable classifications used
from the time of white settlement to the present. The classifications can be grouped under six
broad headings of Aboriginality: ‘according to anthropometric or racial identification; territorial
habituation, affiliation or attachment; blood or lineal grouping, including descent; subjective
identification; exclusionary and other; and Torres Strait Islanders’.*** Although the definitions of
Aboriginal Peoples in Australia differ from each other, RoaRane Meghana suggests that certain
commonalities exist - such as cultural distinctiveness, self-identification, the experience of
subjugation, and occupation of the land prior to outside settlers - that are significant to
understanding the term ‘Indigenous Peoples’.'* Aware of the growing debates concerning

appropriate terminology, Mick Dodson proposes the usage of ‘First Australian’ when in the

% Megan Davis, ‘Indigenous Struggles in Standard-Setting: The United Nations Declaration on the Rights of
Indigenous Peoples’ (2008) 9(2) Melbourne Journal of International Law 439, 3.

9 1bid 5.

" James Crawford, ‘Legal Pluralism and Indigenous Peoples’ in Oliver Mendelsohn and Upendra Baxi (eds), The
Rights of the Subordinated Peoples (Oxford University Press, 1996) 178, 189.

2 Law Reform Commission of Western Australia, ‘Aboriginal Customary Laws: The Interaction of Western
Australian Law with Aboriginal Law and Culture’ (Private Report Project 94, Law Reform Commission of Western
Awustralia, September 2006) 432, 61 <http://www.lrc.justice.wa.gov.au/_files/p94_fr.pdf>.

2 bid.

'“ RaoRane Meghana, ‘Aiming Straight: The Use of Indigenous Customary Law to Protect Traditional Cultural
Expressions’ (2006) 15(3) Pacific Rim Law and Policy Journal 827, 831.
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Australian Capital Territory.”* The Social Justice Report (2012) uses Aboriginal and Torres
Strait Islander Peoples to refer to the ‘First Peoples’.”* So, in the Australian context as in Africa,
the definition of Indigenous is still evolving.

Notwithstanding the controversy regarding a universally accepted definition of
Indigenous Peoples, this research draws on Cobo’s working definition of Indigenous Peoples as
the First Peoples in Liberia and Australia before the arrival of the settler-colonists. The central
connection to the land, importance of historical pre-colonial-settler-societies, and desire to
preserve ancestral environments and systems, as iterated by the UNPFII above, make Cobo’s
definition more meaningful for this research study. The terms Aboriginal and Indigenous are
used interchangeably when referring to the First Peoples in Australia and Liberia prior to the
arrival of settler-colonists. Whilst the term ‘Aboriginal’ seems more culturally accepted in
Australia, ‘Indigenous’ or ‘Native People’ is commonplace in reference to the First Peoples in
Liberia. Though well-meaning, this usage is contrary to that of Guannu’s (considered an
apologist for the Indigenous Peoples in Liberia perspective), who classifies the ‘tribal people’ of
Liberia as ‘Natives, Africans, and Aborigines’.*” To this end, this research uses the capitalised
versions of Aboriginal and Indigenous to connote a collective proper noun of Aboriginal and
Torres Strait Islanders in Australia and Indigenous or Native Peoples in Liberia. Although the
terms ‘Indigenous’ and ‘Aboriginal’ arouse some rancour amongst Native Peoples in Liberia*
and Aboriginal Peoples in Australia,* there is some level of acquiescence internationally, which

would make coining new terminology unnecessarily onerous.

Indigenous Customary or Traditional Laws: Generally, Indigenous Customary Laws ensure
effective protection of the traditional cultural expressions of Indigenous Peoples.** In Australia,
Aboriginal Customary Laws govern all aspects of Aboriginal life, from establishing a person’s

rights and responsibilities to others to controlling land and natural resources.** Aboriginal

> Dodson, ‘Constitutional Recognition of Indigenous Australians’, above n 24. In response to a question asking his
preference for the term ‘First Australians’ rather than ‘Traditional Owners’ Dodson (2012) responds: ‘To some
people it’s [traditional owner] an artefact of anthropological thinking that has been grasped by lawyers and put into
legal form and doesn’t truly reflect the status in a way that the “first peoples” or the “first Australians” or “first
nations” does. Again, it is like native title, it’s something that came over on the ships and it is not about our status
before those ships arrived. We weren’t called Australia back then but when we say first Australians everybody in this
room would know who we were talking about. There are some Aboriginal and Torres Strait Islander peoples who
object to that term. If I was in the Northern Territory I would say “traditional owners™’.

“® Australian Human Rights Commission, ‘Social Justice Report 2012: Aboriginal and Torres Strait Islander Social
Justice Commissioner’ (Government Report ABN 47996232602, Australian Human Rights Commission, 26 October
2012) 240.

7 Guannu, above n 100, 7.

8 Heneryatta Ballah, ‘Ethnicity, Politics and Social Conflict: The Quest for Peace in Liberia’ [2003] CiteSeerX 52,
52.

9 Katherine Lambert-Pennington, ““Real Blackfellas”: Constructions and Meanings of Urban Indigenous Identity’
(2012) 20(2) Transforming Anthropology 131, 132; Shannan Dodson, ‘Too White, Too Black, or Not Black Enough?
This Is Not a Question for Others to Decide’ The Guardian (Sydney, NSW), 8 June 2017
<http://www.theguardian.com/commentisfree/2017/jun/09/too-white-too-black-or-not-black-enough-this-is-not-a-
question-for-others-to-decide>; McCorquodale, above n 57, 9. According to McCorquodale, the term ‘native’ (like
co-equal ‘tribal’) was first replaced with ‘people’ at the enactment of the Australian Institute of Aboriginal Studies
Act 1964.

% Meghana, above n 144, 827.

>t Law Reform Commission of Western Australia, above n 142, 61.
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customs and laws are part of an oral culture that is called ‘the law’ rather than laws. James
Crawford asserts that the singularity of Indigenous Customary Law emphasises its unity and
immutability rather than variety and change.”” In Milirrpum v Nabalco Pty Ltd 1971, although
Justice Richard Blackburn found that native title rights were extinguished during British
colonisation, he did not hesitate to rule that the Yolngu People’s communal landholding and
kinship rules were a system of laws.** Although there are multiple perspectives on what is
identified as Indigenous Customary Laws, the Australian Law Reform Commission
characterises ‘Aboriginal Customary Laws’ as a ‘body of rules, values and tradition...accepted
as establishing standards or procedures to be followed or upheld’. In Liberia, a distinction is
also drawn between Anglo-American-Liberian law and Liberian Customary Laws.

In Liberia, as in Australia, the exact meaning of customary law has not been strictly
defined. At the founding of Liberia, African American settler-colonists created the Ministry of
Interior to regulate the ‘uncivilised Natives’ whilst adopting Anglo-American statutory law for
themselves. > Later, the obsolete Rules and Regulations Governing the Hinterland, 1949
(revised in 2000), were instituted to ‘provide adequate protection for all persons travelling
through, or who desire to dwell permanently in those parts [of Liberia]...in keeping with the
true spirit, purpose and intent of our Declaration of Independence and the Organic Law of the
Country’.” Executive Order No 20 established the Liberia Law Reform Commission on 11 June
2009 pursuant to the Accra Comprehensive Peace Agreement 2003, which recognised the need
for an extensive overhauling of Liberia’s governance framework.* Even though the Law
Reform Commission acknowledges a dual legal system in the country, it makes no mention of
reforming Indigenous Customary Laws in its Strategic Plan 2011-16.*° Although the dual legal
system has been acknowledged, neither the Ministry of Interior nor the Law Reform
Commission published a definition of customary or traditional law. Notwithstanding, research
conducted by the United States Institute of Peace (2009) and the International Crisis Group
(2010) suggests that Indigenous Customary Laws in Liberia include (but are not limited to) the

following: trial by ordeal in traditional courts (e.g., sassywood); ** sorcery and magical

52 Crawford, above n 141, 190.

** Milirrpum v Nabalco (The Gove Land Rights case) 1971 17 FLR 141. The Gove Land Rights case was the first
litigation on native title in Australia. The final decision noted that the British Crown had the authority to extinguished
native title rights of Aboriginal Peoples if it existed. The Milirrpum decision led to the establishment of the
Woodward Royal Commission, which eventually resulted in the recognition of Aboriginal Land rights in the
Northern Territory. In 1975, then Prime Minister Gough Whitlam also drafted the Aboriginal Land Rights Act 1976.
Two decades later, Mabo v Queensland (No 2) (1992), the High Court of Australia overruled Milirrpum.

% Australian Law Reform Commission, ‘Recognition of Aboriginal Customary Laws (ALRC Report 31)’, above n
26, 98-101.

' International Crisis Group, ‘Liberia: Resurrecting the Justice System” (107, International Crisis Group, 6 April
2006) 1, 7 <http://www.operationspaix.net/IMG/pdf/ICG_liberia_resurrecting_the_justice_system_2006-04-
06_.pdf>.

% Rules and Regulations Governing the Hinterland 1949 (forward).

" Ministry of Foreign Affairs, ‘Law Reform Commission of Liberia: Strategic Plan 2011-2016° 9
<http://liblrc.org/uploads/3/2/5/8/3258104/Irc_strategic_plan.pdf.>.

% 1bid 1-66.

9 International Crisis Group, above n 155, 14, 9; Deborah H Isser, ‘Looking for Justice: Liberian experiences with
and perceptions of local justice options’ (USIP Report 63, United States Institute of Peace, 2009) 104, 8, 10, 38, 49,
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powers;* Sande and Poro Institutions (also known as Secret Society);** and spiritual rituals
performed by elders. ** This study uses the composite ‘Indigenous Customary Law’ to
distinguish diverse recognition of Aboriginal customs and lore from that of ‘customary
international law’. Thus, Indigenous Customary Laws encompass oral, religious and sacred
customs, traditions, rules and practices, which may differ amongst individual communities as

practiced and applied by Indigenous Peoples in Liberia and Australia.

Tribe, Ethnicity, Country and Language Group: As with the political disenfranchisement of
Indigenous Peoples through the colonial nation-building process, classification of indigeneity
and the denigrating terminology used to describe those classifications disproportionately affect
Indigenous women more than men. For example, consider a social placement and gender
construct ascribed to Indigenous Glebo women by their Former Slave Returnee immigrant
sisters from across the Atlantic. Mary Moran (1990) presents a challenge facing Glebo women

in the social ranking order of Maryland County in Liberia:

The opposite of civilised [or kwi in Kru language] is country, tribal, or native. Most
terms opposed to kwi are not neutral but denigratory. (...) Glebo women achieve
civilized status in much the same manner as men, through formal education and training,
yet they remain almost totally economically dependent on male wage earners. Being
civilized severely constrains a woman’s ability to support herself by limiting her to
economic activities in which she must compete (often unequally) with men. Men have
the advantage, on the whole, of higher levels of education because parents are usually
more willing to invest in the schooling of sons than of daughters. A common rationale
offered for the preference... [is that] they [boys] cannot ‘spoil themselves’ with early
pregnancies, (...) ideally a civilized woman should resemble a Western-style housewife,
(...) [yet] their [Glebo women] claim to civilize status is tenuous, depending both on
their daily public behaviour and on the financial situations of their husbands, lovers,
and fathers. (...) Men acquire civilized status for life, and though they may experience
downward social and economic mobility through unemployment, alcoholism, or
criminal behaviour, they do not return to the status of natives. Civilized women [on the
contrary] lose prestige by engaging in the ‘wrong’ types of work, such as subsistence
farming or marketing. ‘She used to be civilized’ is frequently heard to describe a
literate woman who has been forced by economic necessity to ‘tie lappa and make
market,” giving up the most visible symbol of civilized womanhood, the Western-style
dress.'”

Such categorisation of the Glebo woman shows that Native Liberian women are denigrated not
only by males but also by Former Slave Returnee females. However, the irony presented in
Moran’s observation is the fact that the development of social stigmas and cultural beliefs are
discriminatory towards women simply because of their sex. No matter how downtrodden men
are by experience, they can never lose their social status of being ‘civilised’ or superior to

women. At the same time, when an educated woman decides to farm or sell products in the

63, 68, 97 <http://www.usip.org/publications/looking-justice-liberian-experiences-and-perceptions-local-justice-
options>.

% International Crisis Group, above n 155, 14; Isser, above n 159, 20, 24, 65, 67.

‘! International Crisis Group, above n 155, 3, 12, 13; Isser, above n 159, 7, 24, 37, 55, 79.

%2 |sser, above n 159, 8, 36, 46, 51.

'3 Mary H Moran, Civilized Women: Gender and Prestige in Southeastern Liberia (Cornell University Press, 1990)
2-5. Lappa is a rectangular traditional fabric, worn like a wrap by Liberian women. It is usually associated with poor,
illiterate, Indigenous women who earn their living by selling in the market (market women).
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market, she instantly loses her civilised status. Avoiding the perpetration of these negative
social constructs requires thoughtful consideration of the term tribe.

The term ‘tribe’ originates from the Latin word tribus meaning ‘a group of persons
forming a community and claiming descent from a common ancestor’.’* The word ‘tribe’ with
‘no consistent meaning’ was later popularised by European settler-colonialists and has come to
‘promote a myth of primitive African timelessness’.” As the term seeped into the Continent,
Africans (scholars and laypersons) ** and foreign researchers*” followed suit in its usage with
less hesitation for the etymology and social construct of the terminology. Teah Wulah writes,
‘very recently in Liberia, it was an insult to be called a ‘countryman’, which meant you were
from a tribe’.”* Today everyone in Liberia wants to have a ‘country name’ to reflect the
complexity of what it actually means to identify as a Native Liberian or an African American
Former Slave." Abayomi Karnga, a Liberian historian whose heritage lies with recaptured
slaves'” from the Belgian Congo region of Africa, writes, ‘[t]he Kwia, or Bele, group consists of
the Gbetars, Gabos and Betus (all being commonly known as “Kru”)... [a]ll these spoke
practically the same tongue, and could more or less understand each other... [t]hese tribes lived
formerly in the interior of Africa before coming to the sea coast’.” As early as 1869, 22 years
after Liberia declared its independence from the American Colonisation Society, the word ‘tribe’

was used by then ex-President Joseph Jenkins Roberts'” to denigrate Indigenous Peoples in

1% Robert J Gregory, ‘Tribes and Tribal: Origin, Use, and Future of the Concept’ (2003) 1(1) Studies of Tribes and
Tribals 1.

%> Chris Lowe, ‘The Trouble with Tribe’.

% Tuan Wreh, The Love of Liberty: The Rule of President William V. S. Tubman in Liberia, 1944-1971 (C. Hurst,
1976) 132-133.

%7 jebenow, above n 55, 30-52.

1% Helene Cooper, The House at Sugar Beach: In Search of a Lost African Childhood (Simon and Schuster, 2008) 6;
Helene Cooper, The House at Sugar Beach: In Search of a Lost African Childhood (University of Maryland,
Baltimore Campus, 2010) <https://www.youtube.com/watch?v=v8oR6g5rgzs>. Cooper, a supposedly renowned
Liberian-born American journalist who is currently a New York Time’s correspondent at the Pentagon, flaunts her
historical and ancestral ignorance in calling Indigenous Peoples in Liberia ‘native country people’ and BLACK
African-American emigrants ‘American’: ‘Liberia is nowhere near the Congo River, but the term Congo is endemic.
We are called the Congo people — my family and the rest of the descendants of the freed American slaves who
founded Liberia in 1822. It is a somewhat derogatory term invented by the native Liberians back in the early
nineteenth century, after Britain abolished slave trade on the high seas....the native Liberians, many of whom happily
engaged in the slave trade and didn’t like this new business of freeing the slaves and dumping them in Liberia, called
the newcomers Congo People....We got the native Liberians back by calling them Country People, far more
derogatory, in our eyes’ (p6). Cooper also boasts of her great, great, great great, grand-father, Elijah Johnson, who
boarded the first ship from New York in 1820 to West Africa and the four Cooper brothers (along with one Ann
Cooper) from Norfolk Virginia, who boarded the Harriet in 1829 (also see her presentation at the University of
Maryland, Baltimore available at: <https://www.youtube.com/watch?v=v80oR6g5rgzs>). What is interesting to note
of Elijah Johnson and the Cooper brothers is that, the former boarded the Elizabeth in New York on 9 March 1820 as
a freeborn person who ‘reads’ and had an ‘unknown’ occupation; whilst the latter, also ‘freeborn’, were counted
amongst those with ‘unknown’ literacy, and two marked as ‘seaman’ for occupancy and the other two “‘unknown’.
Johnson, who was friends with Jehudi Ashmun, first colonial agent of the ACS, was one of the original signers of the
Declaration of Independence in 1847.

' Teah Wulah, The Forgotten Liberian: History of Indigenous Tribes (AuthorHouse, 2005) iv.

" Tom W Shick, Behold the Promised Land: A History of Afro-American Settler Society in Nineteenth-Century
Liberia (Johns Hopkins University Press, 1980) 66—72. Between 1846 and 1860, a total of 5457 Africans from
originating mainly from the Congo River and Key West, Florida en route to be sold into slavery in the Americas were
recaptured and settled in Liberia.

' Abayomi Karnga, History of Liberia (D. H. Tyte, 1926) 11.

2 Abayomi Karnga describes former President Roberts as an Octoroon — a person who is one-eighth Black by
descent (see Karnga, History of Liberia (1926) xiv. Tom Shick (1980) affirms that ‘[o]ne conspicuous mark of the
free Afro-American community was the high percentage of mulattoes” who, based on their skin tone, residence in
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Liberia. In responding to the editor of the North American and United States Gazette on charges

that ‘slavery is being practiced in Liberia’, President Roberts writes:

...-while it accords to the people of Liberia much credit for their governmental capacity,
their courage and steadiness in maintaining themselves amongst the savages, and for
their conciliatory and human policy toward the barbarous tribes which they have come
in contact — places both Liberia and myself in a decidedly false position, (...) I am
guided in my estimate solely by personal visits to the several tribes within the
jurisdiction of the Republic, and those occasions computing the numbers of their
respective inhabitants (...) at six hundred thousand souls, (...) these tribes never
engaged in the sale of slaves to foreign dealers; and as far as | know, never tolerated
domestic slavery amongst themselves. '

Aboriginal Australians were also relegated to inferior status by white settler-colonists
who used language as a tool of exclusion and denigration. According to Honourable William
Henry Mackie, Advocate General and Colonist of the Western Australian Legislative Council
(1831-34) in R v Wewar 1842,

There are two cases in which such a right may be exercised. First, in the case of an
uninhabited country; which is not the present case. Secondly when a large extent of
country is roamed over by wandering savages, who make no use, or a very trifling use,
of the soil, and subsist by the chase and spontaneous products of the earth. (...) Those
savage tribes have no right to exclude the rest of mankind from which they themselves
make no proper use. (...) But as jurisdiction is clearly an inseparable incident of
sovereignty, it follows that the British nation having, under the principle of the law of
nations just stated, taken possession and assumed the sovereignty of a territory bounded
by certain parallels and meridians, the law of that nation must be paramount
coextensively with that territorial sovereignty.'”

The fascination with Mackie’s profession in R v Wewar is the sheer audacity and arrogance
displayed of applying settler law to justify such violation during the process of dispossessing
sovereign Indigenous nations of their land. What is even more disturbing is the use of
derogatory language to describe Aboriginal Peoples, their cultures and their way of life, thereby
initiating a belief system that seeped into the structural formation of long-held traditions that are
violent and abusive towards Indigenous Peoples in Australia. A striking similarity with these
degrading social constructs as stated above (.g, tribal and ethnicity) mandates that this research

use terms that invoke respect for and dignity of Indigenous Peoples in Liberia and Australia.

cities and economic opportunities, were able to accumulate property and maintain social connections of value over
time. Apart from twice being elected as president of Liberia, former President Roberts was a successful businessman.
As an elite Liberian, he accumulated land, property and money during his lifetime and died ‘a venerated statesman in
1876’ (see Shick, Behold the Promised Land (1980) pp. 13, 49).

% ACS, The African Repository (American Colonization Society, 1869) vol XLV, 14-15, 17.

% R v Wewar 1842 was the first casein New South Wales Supreme Court to debate jurisdictional issue Western
Australia. In the case published in the Perth Gazette (1842) Wewar was captured and charged with ‘wilful murder’ of
Dyung under British law. As stated on Kaartdijin Noongar’s website, ‘Henry Trigg interpreted Weewar as saying: ‘I
cannot understand why the Governor is sulky or severe with me, if a white man kills a white man we never interfere.
Sometime back the white man killed many of the natives and the Governor took no notice, now why should the
Governor take any notice of me if | kill a fellow native that steals my wife, or kills my brother, when it is according
to our law’. See Kaartdijin Noongar — Noongar Knowledge, ‘Impacts of the Law Pre-1905” (2012), available at:
<http://www.noongarculture.org.au/impacts-of-law-pre-1905/>

> Ann Hunter, ‘The Boundaries of Colonial Criminal Law in Relation to Inter-Aboriginal Conflict (‘inter Se
Offences’) in Western Australian in the 1930s-1840s’ (2004) 8(4) Australian Journal of Legal History 251.
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In Australia, the words ‘brute’ and ‘miserable’ coupled with ‘tribal’ or ‘native’ are used
sparingly,” mostly by non-Aboriginal social scientists to group cultures and customs. William
Dampier,*” as quoted by Sharman Stone, reports that, ‘...the natives, lacking any of the
refinements necessary for dignified human existence, were closest to the “brutes™."* As quoted
by Kay Anderson and Collin Perrin, Dampier elaborates, ‘there is reason to believe that we have
as yet seen only the most destitute of the whole nation; and that there are tribes farther to the
northward, perhaps in inland countries of the great Austral land, who are by no means so
miserable or so savage as the people near the southern shores’.”” Here, the term ‘tribe’ as
referenced by Dampier still seems to convey the relative subordination of Aboriginal cultures.
Due to the negative connotation of the terms, ‘tribe’ and ‘tribal’ are not used to refer to
Indigenous groups in this research.

‘Language (or Language Group)’® or ‘Country’ (rather than ‘ethnicity’), connotes the
diversity of Aboriginal peoples in Australia. Whilst the term ‘country’** is used in both Liberia
(infrequently) and Australia to denote Indigenous connection to land and family origins,
‘ethnicity’ seems unattractive because of its roots in paganism and heathenism, i.e., one who is
not a Christian or a Jew.”” Kevin Dunn et al (2010) warn that Indigeneity is not synonymous
with a broad cultural diversity which sees Aboriginal Australians as an ethnic group in the

scramble for equal opportunity and equal sense of belonging in the multicultural confabulation.

'’ Robert MW Dixon, Searching for Aboriginal Languages: Memoirs of a Field Worker (University of Chicago
Press, 2011) 133.

" 'Henry Reynolds, Dispossession: Black Australians and White Invaders (Allen and Unwin, 1996) 97-98
<http://www.contentreserve.com/TitleInfo.asp?ID={BA893BD4-818E-47F0-B657-3EC1F37227BF}&Format=410>.
Reynolds quotes Dampier’s description of Australia’s Indigenous, in which he compares the Aborigines to Negroes:
‘[t]he inhabitants of this Country are the miserable People in the World... [They] have no Houses, and skin
Garments, Sheep, Poultry, and Fruits of the Earth...and setting aside their Humane Shape, they differ but little from
Brutes. They are tall, strait-bodied, and thin, with small long limbs. They have great Heads, round Foreheads, and
great Brows. Their Eye-lids are always half closed, to keep the Flies out of their Eyes; they being so troublesome
here, that no fanning will keep them from coming to one’s Face; and without the Assistance of both Hands to keep
them off, they will creep into ones Nostrils, and Mouth too, if the Lips are not shut very close; so that from their
Infancy being thus annoyed with these Insects, they do never open their Eyes as other People: And therefore they
cannot see far, unless they hold up their Heads, as if they were looking at somewhat over them. They have great
Bottle-Noses, pretty full Lips, and wide Mouths. The two Fore-teeth of their Upper-jaw are wanting in all of them.
Men and Women, old and young; whether they draw them out, | know not: Neither they any Beards. They are long-
visaged, and of a very unpleasing Aspect, having no one graceful Feature in their Faces. Their hair is black, short and
curl’d, like that of the Negroes; and not long and lank like the common Indians. The Colour of their Skins, both of
their Faces and the rest of their Body, is Coal-back, like that of the Negroes of Guinea. They have no sort of Cloaths,
but a piece of the Rind of a Tree or four small green Boughs full of Leaves, thrust under their Girdle, to cover their
Nakedness. They have no Houses but lie in the open Air without any covering; the Earth being their Bed, and the
Heaven their Canopy. Whether they cohabit one Man to one Woman, or promiscuously, | know not; but they do live
in Companies, 20 or 30 Men, Women, and Children together...” (97-8).

% Sharman Nance Stone, Aborigines in White Australia: A Documentary History of the Attitudes Affecting Official
Policy and the Australian Aborigine, 1697-1973 (Heinemann Educational, 1974) 13
<http://catalog.hathitrust.org/api/volumes/oclc/1655220.html>.

" Kay Anderson and Colin Perrin, ““The Miserablest People in the World”: Race, Humanism and the Australian
Aborigine’ (2007) 18(1) The Australian Journal of Anthropology 18, 9.

1% Patrick McConvell, Doug Marmion and Sally McNicol, ‘National Indigenous Languages Survey Report 2005’
(Government Report, Australian Institute of Aboriginal and Torres Strait Islander Studies, 2005) 255, 3
<http://aiatsis.gov.au/publications/products/national-indigenous-languages-survey-report-2005>. The NILS report
states that of the 250 original Australian Indigenous languages (i.e., before arrival of the colonisers), only 145 are still
spoken today - 110 of which are critically endangered.

8. Anthony Appiah and Henry Louis Gates (eds), Africana: The Encyclopedia of the African and African American
Experience (Oxford University Press, 2nd ed, 2005) 477.

%2 Douglas Harper, Online Etymology Dictionary (2014) Online Etymology
<http://www.etymonline.com/index.php?term=ethnic>.
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Instead, ‘the political position of Indigenous Australians [should be] perceived as revolving
around the cleavage between Indigenous and non-Indigenous Peoples particularly within the
context of colonisation and such issues as land, health, heritage, identity, education and forced
removal of children in settler society’.”* In light of the above, the use of ‘language’ or
‘Language Group’ when characterising Indigenous Peoples in Liberian and Australian cultures,
customs, traditions, mother tongue/lingua and ancestral lineages is more appropriate than

‘ethnicity’.

Former Slave Returnee or African American Settler-Colonist: Tony Martin, the renowned
Trinidadian-born Africanist, used the term Afro-American to describe the various ancestral
lineages of African peoples forced into slavery across the Americas.” The label, which later
morphed into ‘African-American’ and displaced the enslaved ‘negro’ descriptor, commands
more respect than the term ‘Americo-Liberian’, which was crafted in Liberia. Terms like these
were used by white agents of the American Colonisation Society to aid in the process of
separating Former Slave Returnees from Indigenous locals. D. Elwood Dunn and Svend Holsoe
(1985) argue,

The long struggle for social and political integration and unification represents the
attempt to overcome this basic problem. First there was the task of developing a
community amongst the various settlements of early nineteenth-century Liberia (i.e.,
amongst black American emigrants from Georgia, New York, Mississippi, etc.). This
process underscored the distinction between immigrant and indigenous groups. Agents
of the American Colonisation Society themselves identified in the 1820’s the two
principal population groups as: 1) black American immigrants who were referred to
interchangeably as “Americans,” “colonists,” “settlers,” “Americo-Liberians,”
“citizens,” and “civilized”; and 2) the indigenous population groups variously identified
as ‘“native,” “savages,” “heathens,” “aborigines,” “country people,” “uncivilised
element,” [bush] and “indigenous Liberians”.**

” EEINT3

Given the nature of their emigration as Former Slaves in search of refuge, it is reasonable to
describe the historical analogues of the term ‘Americo-Liberian’ as synonymous to that of
‘refugee’, ' ‘expatriate’, ** or ‘deportee’ ' descending from formally enslaved Africans.
However, contrary to the negative connotation of these terms, the term ‘Americo-Liberian’
carries a connotation of superiority over Indigenous Peoples in Liberia. To a settler-colonist in

Liberia, the moniker ‘Americo-Liberian’ implies ‘we are not Africans but civilised

'* Kevin M Dunn et al, ‘Indigenous Australians’ Attitudes towards Multiculturalism, Cultural Diversity, “race” and
Racism’ (2010) 13(4) Journal of Australian Indigenous Issues 19.

'8 Tony Martin, The Pan-African Connection: From Slavery to Garvey and Beyond (Majority Press, 1st Majority
Press, 1984) 3.

'% Lerone Bennett, Jr., “What’s in a Name? Negro vs. Afro-American vs. Black’ (1967) 23 Ebony 46.

% Dunn and Holsoe, above n 104, 178-179.

" The Declaration of Independence of the Constitutional Convention of 1847 confirms the returnees desire to seek
refuge in Africa: ‘All hope of a favourable change in our country was thus wholly extinguished in our bosoms, and
we looked with anxiety abroad for some asylum from the deep degradation.” See Charles Henry Huberich, ‘The
Political and Legislative History of Liberia’ (1947) 829.

% Fraenkel, above n 39, 8.

'* Henry Noble Sherwood, ‘Mississippi Valley Historical Review 2’ in Staudenraus (ed), The African Colonization
Movement, 1816-1865 (Columbia University Press, 1961) 484; Penelope Campbell, Maryland in Africa: The
Maryland State Colonization Society, 1831-1857 (University of Illinois Press, 1971) 3.
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Americans’.” As such, the juxtaposition of ‘Americo-Liberian’ with ‘country people’ vilifies
Indigenous Peoples in Liberia, whilst elevating Former Slave Returnees to a higher social class.
Furthermore, the term is a misnomer as it fails to recognize the distinction between Liberians of
African descent taken to the Americas as slaves, Africans snatched from various locales before
embarking on the ‘middle passage’,”* and Africans from ships bound for the Americas that were
intercepted at sea by the British Navy and sent to Liberia. In this dissertation, the terms
African American settler-colonists or Former Slave Returnees are used collectively to represent
all newcomers of African descent arriving in Liberia after 1820. The ‘African’ in the phrase
‘African American’ encompasses all Africans whether they came from the United States or
other parts of Africa. The term ‘settler-colonist’ is applied more generally to include both white
English and Black African American emigrants in Australia and Liberia, respectively.

The term ‘Negritude’ is not frequently used in this research. However, it is included
here to clarify the origin of the discourse in relation to the conceptual mindset behind such term
as ‘civilised Americo-Liberian’ and ‘inferior uncivilised** Indigenous Liberians’. According to
Tony Martin and Franz Fanon, the word Negritude arose as a sign of resistance on the part of
African writers, refuting the view of European cultural imperialists by stating that,
‘...everything white was not pretty, that everything black was not ugly; that whites were not

inherently superior in intelligence, and Africans were not naturally stupid’.*

Systematic Violence and Violence Against Women: Governments of both Liberia** and
Australia, ¢ in their National Action Plans on violence against women, adopt the UN
Declaration on the Elimination of Violence against Women’s 1993 (hereafter DEVAW)

1% See the Liberian Declaration of Independence 1847, available at <http://www.onliberia.org/con_declaration.htm>.
91 Charles Johnson, Middle Passage (Simon & Schuster, 1998).

%2 After the enactment of the Abolition of the Slave Trade Act 1807 in the UK Parliament.

' Barbara A West, A Brief History of Australia (Facts On File, 2010) 266; Ingereth Macfarlane and Mark Hannah
(eds), Transgressions: Critical Australian Indigenous Histories (ANU E Press, 2007) 195-196. The term
‘(un)civilize” also invokes similar negative connotation in Australia. In 1810, the same year Lachlan Macquarie takes
over as governor of the New South Wales colony, violence against Indigenous Peoples in Australia increased
Macquarie believed the best way relate to Aboriginal Peoples was to ‘civilize’ them by replacing their traditional
with a European way of life. During his regime, he opened the first Aboriginal mission in Parramatta called
Parramatta Native Institution for Aboriginal children (also see Governor Macquarie’s Proclamation to the Aborigines
of 4 May 1816, available at <http://www.historyservices.com.au/resource_material_proclamation04051816.htm>).
The purpose of the mission school was to “civilise, educate and foster habits of industry and decency in the
Aborigines’, (i.e., to train Indigenous in domestic, agricultural and other forms of labour). He later passed laws
mandating that any Aboriginal who resisted subjection to British control should be shot down. Ingereth Macfarlane
(2007 at 90) further explains Russell Clarks choice of works in describing Aboriginal Australian as uncivilised:
‘Clark compared jagged mountain peaks to the sharpened teeth of savages and divided Aboriginal people into two
categories: ‘semi-civilised’ allies like Kennedy’s faithful guide Jacky Jacky and ‘primitive’ tribal enemies. The latter
were presented as either wandering marauders or treacherous cowards’.

% Martin, above n 184, 24. Unfortunately, Macquarie (Macquarie University is named in his honour) was not the
only one to ‘legalise’ violence against Aborigines. Sir Thomas Brisbane (Brisbane, Queensland‘s capital city, is
named in his honour) also issued a Declaration of Martial Law in 1824 — which gave setters the right to murder
Aborigines ‘lawfully’ (see <http://www.nma.gov.au/engage-learn/schools/classroom-
resources/multimedia/interactives/bells_falls_gorge_html/cabinet_items/transcript_declaration_of _martial_law>).

' Government of Liberia, ‘National Plan of Action for the Prevention and Management of Gender Based Violence in
Liberia’, above n 109, 8.

1% Council of Australian Government, ‘The National Plan to Reduce Violence against Women and Their Children
2010 — 2022 (The National Plan)’ (Department of Families, Housing, Community Services and Indigenous Affairs,
2010) 61, 2.
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definition of violence against women. Article 1 of DEVAW states that, ““violence against
women means” any act of gender-based violence that results in, or is likely to result in, physical,
sexual or psychological harm or suffering to women, including threats of such acts, coercion, or
arbitrary deprivation of liberty, whether occurring in public or private life’.*” In this research,
gender violence or violence against women encompasses physical, psychological and sexual
harm inflicted (whether by commission or omission) upon Indigenous girls and women. Gender
violence is examined at three levels: the state or institutional, structural or cultural, and
community or interpersonal infliction of physical, psychological and sexual harm against
Indigenous girls and women. Systematic gender violence is a collective reference to the three

levels as described above™ and in more detail in chapters 3 and 8.

Genocide, War Crimes, and Crimes Against Humanity: Article 6 of the Rome Statute of the
International Criminal Court 1998 (hereafter the Rome Statute) defines genocide as any of the
following acts committed with intent to destroy, in whole or in part, a national, ethnical, racial
or religious group by a) killing members of the group; b) causing serious bodily or mental harm
to members of the group; c) deliberately inflicting on the group conditions of life calculated to
bring its physical destruction in whole or in part; d) imposing measures intended to prevent
births within the group; and e) forcibly transferring children of the group to another group.
Article 7 of the Rome Statute defines crimes against humanity as widespread acts or parts of
systematic attack directed against any civilian population, which include murder, extermination,
enslavement, sexual slavery, torture, rape, forced prostitution, forced pregnancy, and religious
persecution, amongst others. Article 8 of the Rome Statute states that the International Criminal
Court shall have jurisdiction over war crimes, in particular when committed as part of a plan or
policy or as part of a large-scale commission of such crimes. War crimes of this type include
grave breaches of the Geneva Conventions, wilful killing, inhumane treatment, wilfully causing
great suffering, and appropriation of property, amongst others. In this research, systematic

gender violence broadly encapsulates all components of Articles 6, 7 and 8 of the Rome Statute.

Victims/Survivors: In this study, the term ‘survivor(s)’ rather than ‘victim(s)’ is preferred.
Theories of rape and feminist studies have long engaged with the connotation and ideological
distortions of labelling women and girls as ‘survivors’ or ‘victims’ of gender violence. Whilst
victimhood tends to imply a level of passivity, survivorship is associated with empowerment.
Preference for the latter term over the former adopts a more psychological approach to

engendering a greater sense of self-worth and respect.

9" Declaration on the Elimination of Violence against Women, GA, g5 plen mtg, UN doc, A/RES/48/104 (20
December 1993) and Commission on the Status of Women, Report on the fifty-seventh session Supplement 7, UN
ECOSOC, 57" sess., UN Doc E/CN.6/2013/11 (4-15 March 2013).

% Limited space does not permit a comprehensive examination of violence against queer/gay Indigenous persons in
this research, since doing justice to such a topic requires additional research method and design.
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Rule of Law: The Duhaime Legal Dictionary explains the principle as a concept whereby
‘individuals, persons and government shall submit to obey and be regulated by law, and not
arbitrary action by an individual or a group of individuals’.** Former Lord Chief Justice of
England and Wales, Thomas Bingham, wary about global diversity and the generalisation of
applying foreign concepts to all, purports that the rule of law means ‘all persons and authorities
within the State, whether public or private should be bound by and entitled to benefits of laws
publicly made, taking effect (generally) in the future and administered in courts’.”” The UN
Secretary-General, in his report on the rule of law and transitional justice in conflict and post-
conflict societies (2004), defines the phrase as

a principle of governance in which all persons, institutions and entities, public and
private, including the State itself, are accountable to laws that are publicly promulgated,
equally enforced and independently adjudicated, and which are consistent with
international human rights norms and standards. It requires, as well, measures to ensure
adherence to the principles of supremacy of law, equality before the law, accountability
to the law, fairness in the application of the law, separation of powers, participation in
decision-making, legal certainty, avoidance of arbitrariness and procedural and legal
transparency.”

From the three definitions stated above, the three major characteristics of the rule of law are
centred on 1) indiscriminate submission and obedience to laws publicly made; 2) administration
of the law in the courts; and 3) avoidance of arbitrariness of the law when dispensing justice. To
this end, this research operationalises the rule of law as an umbrella phrase comprising the
following attributes pertinent to equal treatment for all Australian and Liberian citizens: equality
before the law, access to the law, integrity of the law, public confidence in the law, transparency
and accountability, administration of justice by independent adjudicators, competency of the
law, and limitation on the exercise of power by the executive, judicial and legislative branches

of government. Chapter 4 further expands on the concept of the rule of law.

Restorative Justice: The concept of restorative justice, conceived out of the frustration with
retributive and rehabilitative justice models,”” gained recognition with Howard Zehr’s™* victim-
offender reconciliation programmes. The victim-offender reconciliation programme is an
independent organisation working outside the criminal justice system wherein the offender, the
victim and community members who have been affected by criminal offence® are brought

together in a ‘Peacemaking Circle’.” As opposed to the over-emphasis on punishment,

1% See Duhaime Learn Law at <http://www.duhaime.org/LegalDictionary/R/RuleofLaw.aspx>.

% Tom H Bingham, ‘The Rule of Law’ (2007) 66(01) The Cambridge Law Journal 67.

%" UN Security Council, ‘UN Secretary General Report: The Rule of Law and Transitional Justice in Conflict and
Post-Conflict Societies’ (UN Document S/2004/616, United Nations, 23 August 2004) 24, 4.

%2 Tali Gal, Victims to Partners: Child Victims and Restorative Justice (PhD Thesis, The Australian National
University, 2006) 7.

%% Howard Zehr, Changing Lenses: A New Focus for Crime and Justice (Herald Press, 3rd ed, 1990) 160.

4 Elmar GM Weitekamp and Hans-JUrgen Kerner, Restorative Justice: Theoretical Foundations (Willan Pub, 2002)
3-5.

% Howard Zehr, ‘Doing Justice, Healing Trauma: The Role of Restorative Justice in Peacebuilding’ (2008) 1(1)
South African Journal of Peacebuilding 1. Peace Circles is not mediation. Usually facilitated by a ‘circle keeper” who
uses talking piece and a circular process to guide the exchange, it draws on the core values of all its participants.
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retribution and rehabilitation found in criminal legal processes, Gerry Johnstone (2002) argues,
that restorative justice prioritises the needs of the survivors whilst simultaneously ensuring that
the offender is fully aware of the damage and liability she or he has caused to people.” A form
of ‘Indigenous restorative justice’ is practiced in the Community/Koori Courts®” in Australia
and the Palava Hut Forum® in Liberia. A Community Court is a ‘modified summary court
sentencing process that allows community participation’.”” According to Mary Spiers-William
(2013), Community Court is grounded in the ethos of pluralism. That is, without necessarily
applying Indigenous Customary Laws in Australia, Community Court suggests that there are
other ways of knowing and doing justice.”® Supporting cultural strengths, Community Court
(like circle sentencing processes) influences Indigenous communities through restorative justice
paradigms. Similarly, Kylie Cripps (2011) asserts that the Victoria Koori Court, established by
the enactment of the Magistrates’ Court (Koori Court) Act 2002, is an ‘inclusive, innovative,
culturally appropriate and modern approach to strategically reduce Aboriginal
overrepresentation within the criminal justice system.’** In rural Liberia, a Palava Hut is a
simple round open-space structure in the centre of a village built with thatch roofing and mud-
bricks. It is a meeting point for all villagers to resolve disputes and settle conflicts, usually
headed and guided by the local chief and elders. During the Palava Hut, offenders are given the
opportunity to admit to wrongdoing with the aim of seeking forgivingness from the elders and
the community.?? Although there are many definitions of restorative justice as described by
Zehr, and the Community Court and the Palava Hut paradigms,?® this research uses the
Restorative Justice Council’s definition, which states, ‘[r]estorative processes bring those
harmed by crime or conflict, and those responsible for the harm, into communication, enabling

everyone affected by a particular incident to play a part in repairing the harm and finding a

% Gerry Johnstone, Restorative Justice: Ideas, Values, Debates (Routledge, 2nd ed, 2011) 1-2.

%7 Karen Wilcox, ‘Connecting systems, protecting victims: towards vertical coordination of Australia’s response to
domestic and family violence’ (2010) 33(3) University of New South Wales Law Journal 1013-1037; Mary Spiers-
Williams, ‘Why are there no adult community courts operating in the Northern Territory of Australia?” (2013) 8(4)
Indigenous Law Bulletin 7-11; Magistrates’ Court of Victoria, Koori Court (2012) Magistrates’ Court of Victoria
<http://www.magistratescourt.vic.gov.au/jurisdictions/specialist-jurisdictions/koori-court> at 3 September 2014;
Health Info Net, Galambany Circle Sentencing Court (2014) Australian Indigenous
<http://www.healthinfonet.ecu.edu.au/key-resources/programs-projects?pid=1470> at 4 September 2014; Kyllie
Cripps, ‘Speaking up to the silences: Victorian Koori Courts and the complexities of Indigenous family violence’
(2011) 7(26) Indigenous Law Bulletin 31-34. Also see the Magistrates’ Court (Koori Court) Act 2002 (Vic).

?% Truth and Reconciliation Liberia, ‘Towards National Reconciliation and Dialogues: The Palava Hut or Peace
Forums’ (Government Policy 3, The Truth and Reconciliation Commission, 2009) 148, 1-2; Ellen Johnson Sirleaf,
‘Annual Message on the State of the Republic: Consolidating for Continuity’ (Presidential Annual Address at the
Fourth Session of the 53rd National Legislature of the Republic of Liberia, Capitol Hill, Monrovia, 26 January 2015)
29 <http://www.emansion.gov.lr/2content.php?sub=55&related=24&third=55&pg=sp>. The TRC recommendation
for ensuring peace and reconciliation is exemplified by the Palava Hut or Peace Forums. The National Palaver Hut
Program is a traditional mechanism used in rural (Indigenous) Liberia to resolve conflicts and adjudicate matters of
grave concern to the community. Palava hut derives legitimacy from a host of cultural influences including the Poro,
Sande, and Bodio traditional institutions and has the utmost viability in rural areas. Decisions reached through the
Palava Hut are binding.

* Williams, above n 207.

21 1bid.

“L Cripps, above n 207, 31.

> UN Women, Liberian Women Building Peace - Progress of the World’s Women (2011) UN Women: Progress of
the World’s Women <http://progress.unwomen.org/case-study-liberia/>.

% Marian Liebmann, Restorative Justice: How It Works (Jessica Kingsley Publishers, 2007) 25.
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positive way forward’.?* Chapters 8 elaborates on these principles and on research participants’

lived experiences of restorative justice.

1.0.6 Scope and Limitations

This research is not a comparative study for reasons embedded in the diverse nature of both
countries’ cultures, traditions, and histories. A robust comparative study necessitates the
maintenance of constant environmental conditions to examine similarities and differences based
on empirical observation. Since conducting such study is beyond the scope of this Ph.D.
research, for the purpose of fostering debate and critical thinking, this study is limited to select
Indigenous communities in Australia and Liberia.

The study considers the following polarities whilst refraining from imposing limited
dichotomies such as advanced (eg, Australia) versus developing (e.g., Liberia) countries.
Liberia is a post-war recovering State and Australia is not. Political, social and economic
stability (e.g., access to justice or implementation of the rule of law) in Australia is relatively
more organised and systematised, compared to Liberia. Australia is a continent-country (7.7
million square kilometres) whilst Liberia is one of Africa’s smallest countries (111 369 square
kilometres), slightly bigger than the Australian state of Tasmania which is 90 758 square
kilometres. The population of Liberia is 4.1 million, whilst that of Australia is 24 million.
Historians use the concept of Indirect Rule* to explain the colonial governing of Indigenous
Peoples in Liberia. In Australia, the strategy of assimilation describes the process of genetic
admixture (i.e., miscegenation) to rid Indigenous Peoples in Australia of their existence.”® Even
though the continent of Africa is considered the cradle of humankind, generally, Indigenous
Peoples in Liberia do not share a common linguistic heritage or social experience with
Indigenous Peoples in Australia. For example, there are only 16 major language groups®’ in
Liberia today, whereas about 145 of the 250 original languages still exist in Australia.”® Unlike

Australia, in the earlier history of Liberia, Indigenous Peoples were recognised by the state in

“4 Restorative Justice Council, What Is Restorative Justice / Restorative Justice Council (2013) Restorative Justice:
Providing Quality Assurance and the National VVoice for Restorative Practice
<http://www.restorativejustice.org.uk/what_is_restorative_justice/#.UjBvVORYm5WA>.

> Mahmood Mamdani, Define and Rule: Native as Political Identity (Harvard University Press, 1st ed, 2012); Levitt,
above n 105, 138. In explaining the engrained nature of Liberia’s indirect rule system, Levitt (2005) asserts that it
was during the Arthur Barclay’s regime that an increasingly centralised and authoritarian rule sparked a socio-
political order that resulted in several settler-native conflicts between 1910 and 1931. He argues that the underlying
philosophy of the indirect rule system ‘was to control the ruling lineages or indigenous elite who in turn controlled
the African masses. The well-designed system allowed the settler ruling elite (the dominant class/authority) to use
and manipulate indigenous structures to rule over the native population’.

?16 Catriona Elder, ‘What Is the White in White Australia? A Reading of A. O. Neville, Australia’s Coloured
Minority’ [1998] The Olive Pink Society Bulletin 28; Katherine Ellinghaus, ‘Absorbing the “Aboriginal Problem™:
Controlling Interracial Marriage in Australia in the Late 19th and Early 20th Centuries’ (2003) 27 Aboriginal History
183; Katherine Ellinghaus, ‘Biological Absorption and Genocide: A Comparison of Indigenous Assimilation Policies
in the United States and Australia’ (2009) 4(1) Genocide Studies and Prevention 59; Anna Haebich and RHW Reece,
Neville, Auber Octavius (1875-1954) (1988) Australian Dictionary of Biography
<http://adb.anu.edu.au/biography/neville-auber-octavius-7821>; Auber Octavius Neville, Australia’s Coloured
Minority: Its Place in the Community (Currawong Publishing, 1947).

27 Wulah, above n 169.

% McConvell, Marmion and McNicol, above n 180, 3.
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various legal, political and social instruments via the Supreme Court jurisprudence of ‘separate
but equal’,”* similar to the arrangement in apartheid South Africa.”* See chapter 2 for more
detail on the history of Indigenous Peoples in Liberia and Australia.

Whilst there is little or no research comparing historical and cultural experiences, the
parallel occurrence of systematic gender violence in the two countries is worth exploring; since,
the essence of this study is to examine the ‘common collective’ of Indigenous experiences,
whilst contributing to global gender-agenda advocacy. Indigenous groups in both Liberia and
Australia refer to their social identity as ‘black’ even though the term has different connotations
in each cultural setting. Both countries have a history of invasion and subjugation by alien
settler-colonists who once had a troubled past (i.e., former convicts from the United Kingdom
versus former slaves from the United States). Both States are colonies of settlers who arrived by
‘boats’ and dispossessed Indigenous Peoples of their native lands based on the doctrine of terra
nullius.”* In both countries, the transplantation of colonial Anglo-Australian/Anglo-American-
Liberian common law usurps Indigenous Customary laws and traditional lore.”” Although both
countries have had their first female president/prime minister — indicative of some level of
gender equality — the relatively high prevalence of systematic gender violence
disproportionately affects Indigenous children and women. Generally, mainstream political
leadership excludes Indigenous women from participating in both countries. Also, Indigenous
Peoples in both countries have little or no representation within structures that govern their
community or group, a diagnostic phenomenon William Easterly borrows from Rudyard
Kipling called ‘the Whiteman’s burden’.”® That is, Indigenous Peoples are generally perceived

as children who are incapable of managing their own affairs, and, hence, must be controlled by

9 Marie Tyler-McGraw, An African Republic: Black & White Virginians in the Making of Liberia (The University of
North Carolina Press, 2007) 176 <http://www.amazon.com/African-Republic-Virginians-Franklin-
American/dp/0807831670>; Lawrence D Taplah, Liberia, a Bulwark of Rage My First Home (Authorhouse, 2015) 2.
“2 John Dugard, Human Rights and the South African Legal Order (Princeton University Press, 2015) 64
<https://doi.org/10.1515/9781400868124>. According to Dugard, in the seminal decision of Plessy v Ferguson 1896,
the Supreme Court of the United States approved the constitutionality of ‘separate but equal’ facilities for different
racial groups. In South Africa, the doctrine was approved by the Appellate Division only in 1934 in respect of
subordinate legislation.

I Henry Reynolds, Aboriginal Sovereignty: Reflections on Race, State, and Nation (Allen and Unwin, 1996) 1-15;
Huberich, above n 53, 254. Reynolds asserts that up until Mabo v Queensland, no. 2 (1992), European settlers and
their descendants in Australia use terra nullius to set-up the Colony’s legal, political and constitutional framework.
He provides an insight into the case put forward by Queensland, that: ‘...when in 1879, in the name of the Queen the
colonial government annexed the Murray Islands it gained both sovereignty and the ownership of all the property,
that from that moment forward the Islanders were only in occupation of their land with permission of the
government, that in point of law they could have been driven into the sea at the time’. But of course, six of the seven
judges ruled in favour of Mabo, noting that, ‘...Murray Islanders were entitled, as against the whole world, to
possession, occupation, use and enjoyment of their traditional land. The Islanders had owned their land before 1879;
they had not been disposed by the claim of sovereignty; nothing the Queensland Government had done between 1879
and 1992 had extinguished their native title’ (Reynolds (1996) p2). Justice Brennan reasoned, ‘[t]he fiction by which
the rights and interests of indigenous inhabitants in land were treated as non-existent was justified by a policy which
has no place in the contemporary law of this country. The policy appears explicitly in the judgment of the Privy
Council in In re Southern Rhodesia in rejecting an argument (66) ibid., at p 232 that the native people ‘were the
owners of the unalienated lands long before either the Company or the Crown became concerned with them and from
time immemorial ... and that the unalienated lands belonged to them still” (Mabo v Queensland (No 2) [1992] HCA
23;(1992) 175 CLR 1 (3 June 1992) para 42).

2 Mick Dodson, ‘Customary Law and the Sentencing of Indigenous Offenders’ (2008) 20(5) Judicial Officers’
Bulletin 37.

2 William Easterly, The White Man’s Burden (Penguin Books, 2007).
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settler-colonists. Liberian and Australian Indigenous communities also experience land
dispossession at the hands of the State.

Indigenous Peoples in Liberia and Australia have both experienced land dispossession,
perpetrated by the State, in favour of multinational extraction industries and are still inundated
with misappropriation of their lands, hunting grounds, water holes and sacred sites in the
interest of neoliberalism (vis-&vis greed, capitalism and exploitation).#* Susan Lawler
describes a case in point in a La Trobe University podcast, where she discusses the utility of
water in mining. Centring her presentation on the historical significance of the ‘gold rush’* era
in Victoria, Australia, where mining companies constructed 127 dams, Lawler examines the
specific manner in which mining had impacted the environment and Aboriginal communities in
the Victoria area. According to her, tunnel races as long as 24 kilometres diverted water from an
upper catchment area and reintroduced it for power, steam boilers, hydraulic loosing, rock
crushing and gold washing, resulting in sludge formation and water pollution. Today, projects
such as Save the Kimberly” raise awareness around the threats faced by some 30 Aboriginal
language groups impacted by mining industries. Similarly, in Liberia, a report prepared by
Forest Peoples Programmes highlights the struggles Indigenous Gola Peoples are experiencing
with the Sime Darby Plantation project, where the government of Liberia is ‘giving away’
traditional lands to a foreign company for agricultural use without permission from the local
people.” Such practices are all too common in Liberia, where American, Swedish and German
companies such as Firestone, the Liberian-American-Swedish Minerals Company and Bong
Mining Company left track records of extraction and plundering of natural resources in
exchange for little or no benefits to Indigenous communities.”* Chapter 2 provides more insights
on various types of institutions/state violence inflicted against Indigenous Peoples in Liberia
and Australia.

Considering these parallels between the two countries, the intention of this research
project is to capture similar topical issues within a realistic time frame, insofar as available
funding allows. In-depth analyses of the study include the history of colonialism and nation
building, access to justice, access to social services (e.g., health, education and employment)
and the practical application of Indigenous Customary Laws with respect to systematic gender

violence and the rule of law. Harmful traditional practices, such as female genital cutting, forced

“?* Irene Watson, ‘Aboriginality and the Violence of Colonialism’ (2009) 8(1) Borderlands 1.

?> Susan Lawler, ‘Environmental Impact of Mining in Victoria (29 August 2012)’
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tensions of race and division as they relate to the land usage, ownership, and destruction.
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marriage and denial of land and property ownership to Indigenous girls and women are also
considered. An analysis of multiple data sources informs and enriches the scope and robustness
of the study. Chapter 6 provides a detailed description of the research methodology.

1.0.7 Rationale of Inquiry

The main logic behind the study lies in a simple fact — a lack of high-quality, evidence-based
research on the topic area. Herewith are three justifications for embarking on this research
project:

e The pervasiveness of gender violence presents a unique opportunity to explore the
effectiveness of global alliances amongst groups of similar identity struggle;

e The mechanisms by which gender violence persists have common roots which allow for
a useful parallel study between Liberia and Australia;

e The perception that advanced countries are superior to developing countries in terms of
political governance, economic wealth and institutional arrangements are pervasive and
counterproductive. This research stands to test this perception using two globally
distinct communities that are experiencing and addressing a common problem;

¢ Highlighting similar struggles in diverse cultures and geographies promotes the value of
global alliances - termed a common collective in this research. An observation
deliberated during the 57™ Meeting of the Commission on the Status of Women
between 4 and 15 March 2013 affirms the need to form global alliances in responding to
systematic violence against girls and women.* According to the Commission on the

Status of Women:

that violence against women and girls is rooted in historical and structural inequality in
power relations between women and men, and persists in every country in the world as
a pervasive violation of the enjoyment of human rights (...) [We must] carry out
continued multidisciplinary research and analysis on the structural and underlying cause
of, cost and risk factors for violence against women and girls and in its types and
prevalence, in order to inform the development and revisions of law (...) [and] promote
the sharing of best practices and experiences, as well as feasible, practical and
successful interventions and experiences in other settings.
Against this background, it is assumed that comprehensive research of this sort will provide for
robust and valuable evidence-based findings that are not only needed for effective, global, legal
reform to address systematic violence against girls and women and whose design can also be

replicated in other jurisdictions to effect social change.

1.1 Theoretical, Conceptual and Legal Framework
According to the United Nations, there are approximately 370 million Indigenous Peoples in the

world living across 90 countries. Indigenous Peoples across the globe speak some 7 000

#0 Commission on the Status of Women, 57 Meeting on the Status of Women; Concluding statements aimed at
eliminating and preventing all forms of violence against women and girls, 4-15 March 2013.
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languages and represent 5 000 different cultures. Though less than five percent of the world’s
population, Indigenous Peoples account for 15 percent of the poorest peoples in the world.
Based on mixed methodology, which includes surveys, secondary data, in-depth interviews,
electronic mailing and participant observation, this research shows that contextualising the
concept of intersectionality informed by multiple interrelated theoretical frameworks not only
enables, but also legitimises more complex dialogues about systematic violence against this
extremely diverse group of people. As Indigenous girls and women in Liberia and Australia are
not homogenous, the five interrelated theories are drawn on in this research, befittingly explain
the varying simultaneous locations of systematic violence and how they function together to
sustain global prevalence.

Endorsers of the Convention on the Elimination of All forms of Discrimination 1965
(CERD), more importantly, recognise the effects of the by-products of systematic violence as
having broader implications beyond Indigenous struggles. Hence there is a need for Indigenous
women activists to link their marginalization to that of other communities such as Indigenous
Africans, a concept Chandra Mohanty describes as feminism without borders. Feminism
without borders is not the same as borderless feminism. Feminism without borders
acknowledges the fault lines, conflicts, differences, fears, and containment that borders
represent.””* That there is no one sense of a border means the lines between and through nations,
races, classes, sexualities, religions, and disabilities are real; and that feminism without borders
must envisage change and social justice work across these lines of demarcation and division.”
Mohanty asserts that silences and exclusions tend to draw attention to the tension between the
simultaneous plurality and narrowness of borders and the emancipatory potential of crossing
through and over these borders in our everyday lives.” Angela Harris critiques feminist
essentialism regarding intersections of gender, race, and other social identity as attributes
relating to person value formation.”* As all women are not considered the same along the
intersecting socio-economic spectrum, Harris warns against equating more powerful female
voices in the legal academy, usually those of educationally privileged middle-class white
women, with the perspective of all women.” Forging the concept of a global Indigenous
women’s common collective, this research agrees with Mohanty’s position, that adopting an
anti-racist feminist perspective, beyond conceptual barriers and walls, matters in the struggle for
social justice in decolonising Indigenous girls and women in both advanced economies (e.g.,
Australia) and the Global South (e.g., Liberia).

Patricia Smith says it may be viewed as a question mark.® Smith argues that women are

traditionally viewed not only as different but also as subordinate, a status enforced by
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Fynn Bruey: Systematic Gender Violence and the Rule of Law in Indigenous Liberia and Australia 35



institutional, cultural and interpersonal interactions and social practices of coercion and
violence.*” These attitudes and practices, Smith laments, are being combated by feminist
activists, but are yet widely discounted in law and largely denied in popular discourse. Smith
asserts that, whilst ‘male dominance’ is often considered a laughable topic reserved for radical
feminist fanatics, its effects (e.g., domestic violence, sexual harassment, and rape) are serious
social problems that speak to the complexity of tackling systematic violence from a collective
feminist movement approach, whereby, Indigenous women in Australia may not necessarily see
their struggle against gender violence as similar to that of Native women in Liberia.

Notwithstanding, the issues of colonisation, racism, patriarchy, class, gender and
(mental) health are all pertinent to the common experience of girls and women in both Australia
and Liberia. That being said, caution is required when performing a critical analysis of the root
causes of systematic gender violence and theorizing the kinds of legal mechanisms that could be
harnessed to augment justice, fairness and equality for Indigenous girls and women in these two
countries. A thought process that resonates with themes of the Commission on the Status of
Women’s 57" Meeting is needed to end impunity by punishing perpetrators of violence,”* which
is nuanced in ‘other factors’ referenced by the Commission on the Status of Women’s definition
of gender violence. Some legal feminists’ support for punishing perpetrators under both national
and international law attracts a pessimistic view that feminism is partly responsible for the
pervasive nature of male violence against women as a ‘laughable topic’.? Others believe that
feminist ideology is a driving force behind the heightening levels of women inflicting violence
against other women and children. Nonetheless, systematic violence is not a joke and should be
targeted head-on by women of all backgrounds and identities.

Regarding feminism being responsible for the heightened level of violence against girls
and women, Audrey Bolger’s*® and Kerry Carrington’s®* research work substantiates the
assumption that female violence against children, women and men is on the rise. With particular
respect to Indigenous communities, whilst it is evident that state/institutional violence
exacerbates intersections of race, class, gender and indigeneity, in-group violence is arguably
prevalent. Chapters 2, 3 and 4 argue that seemingly high occurrences of in-group violence are
partly due to harmful traditional practices (e.g., male-only inheritance of land and property, and
male elders’ entitlement to sacred sites and performance of rituals). Since statistically speaking,
male violence against women is disproportionately higher than the reverse relationship, this

research focuses on male violence against women and the extent to which competing factors
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% Smith, ‘Four Themes in Feminist Legal Theory: Difference, Dominance, Domesticity, and Denial’, above n 77, 93.
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such as colonial history, race, class, gender, and indigeneity intersect to impact the applicability
of restorative justice* for survivors of systematic violence.

Cognisant of the diverse nature of gender violence, this research takes an
interdisciplinary approach. It would be unrealistic to attempt a complete application of five far-
reaching theoretical perspectives in one study. Notwithstanding, the motivation and justification
for using specific, relevant aspects of each theory to inform the study stem from the need to
innovate holistic, evidence-based, multi-faceted modus operandi that represent the complexity
of addressing the problem of systematic gender violence as alluded to by the Commission on
the Status of Women above. The entrenched, pervasive and persistent nature of systematic
violence against Indigenous girls and women demands (both practically and ethically) the
incorporation of diverse techniques that are supported by hard evidence.” It is against this
backdrop that five related theories are drawn on to inform the conceptual framework of this
study in hopes of bringing Aboriginal women’s gender justices concerns from the margins to
the centre. They are: First, intersectionality,”* which addresses the multiple ways in which race,
gender, class, and the law interact to shape Indigenous girls and women’s experiences of
violence. Second, critical race/legal theory* argues that the idea of race and racism should be
critically analysed from a legal point of view; since social systems, such as the international and
domestic law regime in settler-colonist cultures, are structured on white privilege, elitism,

supremacy and power of the law. Third, feminist jurisprudence®® suggests that the law is
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comparable to a torsion spring whereby the same law that liberates girls and women from social
injustices is also responsible for their being discriminated against and subjugated. Fourth,
decolonisation®’ is a fundamental element of political violence (either perpetrated by the
colonised or the colonisers) that is tightly associated with the liberation and self-determination
revolution and process. Fifth, social determinants of health® is a public health principle which
states that the conditions in which people are born, live, work, grow, and age, are shaped by the
distribution of a host of social factors that each impact the physical, mental and spiritual health
of the individual. This study further explores the concept of the law as a social determinant of
health. Social determinants of health can be considered an application of intersectionality within
the field of public health.

Patricia Hill Collins describes intersectionality as a way of understanding and analysing
the complexity in the world, in both women and human experiences.”® Arguing that the events
and conditions of social life, political and legal life and the self can seldom be understood as

shaped by one factor, Collins maintains that intersectionality encapsulates the many factors in
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diverse and mutually influencing ways that generally shape the experiences of women.”* These
many axes, be they race, class, gender, colonial history, or indigeneity, simultaneously work
together and influence each other.# In this regard, intersectionality, as an analytical tool,
expounds and enhances access to the complexity of intersecting factors of systematic violence
that Indigenous girls and women face. The idea of intersectionality helps critical legal theorists
appreciate the complexity of social life by broadening the range of social and legal subordinated
groups, thereby demonstrating why such analysis of intersecting factors of systematic violence
on the racial impact of the law and the legal system must be highly contextualised.”*

Combining political struggles for racial justice, critical race theory critiques
conventional legal norms which are viewed as part of illegitimate hierarchies.” In the 1970s,
shared commitments to criticise not merely particular legal rules or outcomes but also larger
structures of conventional legal thought and practice, occasioned a family of new radical legal
theories called critical legal theory (CLT), which later centred on race to form critical race
theory (CRT). Critical race theory is ainterpretive device scholars use to examine systematic
racism across dominant legal cultures.”* According to 258 critical legal scholars, most of whom
are people of colour, dominant legal doctrines and conceptions perpetuate patterns of injustice
and dominance by whites, men, the wealthy, employers, and heterosexuals.”* Proponents of this
school of thought argue that law is politics*® in such a way as to permit and benefit ‘white
privilege’ " and maintain white peoples’ favoured place in society for the purpose of
‘legitimately’ keeping the marginalised populations down.”* Although in Liberia the dominant
force of law was not the white man, but privileged Black elitist African American Former Slave
Returnees, the legal framework adopted and implemented was white-male engineered Anglo-
American law. According to Crenshaw, espousers of critical race theory seeks to understand
how white/elitist supremacy maintains and subordinates people and examines the relationship
between social structure, racial power and professed ideals such as the ‘rule of law’ and ‘equal

protection’.” Informed by critical race theorists, this research questions dominant modes of
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legal reasoning that pretend to be neutral and objective in dispensing justice to Indigenous girls
and women, whilst sheltering structures of power.”®

Critical theorists also maintain that despite claims of being just, determinate and
governing expressions of power, the law mystifies outsiders about its legitimate outcomes in
courts and legislatures. " Denouncing rights as ‘illusions’ and ‘myths’ designed to mask
fundamental social, political and economic inequalities,** critical race theory maintains that
judges (for instance) in the court system do not simply apply logic to the law as written, but
rather seek to impose rulings that support and reinforce the status quo by looking for provisions
in the law that will support their interpretation.”* Reinforcing the status quo in this manner
attracts arbitrariness that the very rule of law claims to avoid because it perpetuates
stereotypical cultural beliefs and stigmas. These cultural beliefs and stigmas are often racial.
Therefore, empirical critical race theory attempts to critique the legal system by highlighting the
effects of racial stereotypes on legal outcomes. Empirical critical race theory interrogates
stereotypical descriptions of what is known as a ‘crime of identity’ by relying on narrative or
storytelling.”* Richard Delgado captures the essence of empirical critical legal theory when he
writes that, ‘[o]ur social world, with its rules, practices, and assignments of prestige and power,
is not fixed; rather, we construct with its words, stories and silence. But we need not acquiesce
in arrangements that are unfair and one-sided. By writing and speaking against them, we may
hope to contribute to a better, fairer world”.** Contributing to a better world, the empirical form
of critical race theory lends itself to phenomenological inquiry®® and feminist legal theory by
emphasising the importance of finding ways for individuals from diverse backgrounds to share
their experiences through locating their own uniqueness in their racial, class, gender, Indigenous
identity and colonial history.*’

Feminist legal theory or feminist jurisprudence draws from the experiences of women
of diverse backgrounds and from critical perspectives developed within other disciplines to
offer powerful analyses of the relationship between law and gender, thereby creating new
understandings of the limits of the law, and opportunities for legal reform: As the laws
governing Indigenous women around the world have their roots in settler-colonist law,
Indigenous women the world over share similar experiences in their relationship to the legal

system. For Indigenous women, the scar of colonisation involves their removal from positions
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of power, the replacement of their traditional gender roles with Western patriarchal practices,
and the exertion of colonial control over their communities through the management of
women’s bodies and acts of sexual violence.” In recent times, Indigenous politics have
increasingly encompassed issues that cut across boundaries of nation, language, and culture. As
these shifts have facilitated critical engagement with women’s shared experience of the
collusion between colonialism and patriarchy, the foundation has been laid for Indigenous
feminists to also conceptualise their cultural and political practices.””

As gender perspectives began to reshape Indigenous politics, the growing legal
recognition in settler-colonist countries of the rights of Indigenous Peoples to cultural and
political autonomy brought to the fore questions about Indigenous women’s access to civil
rights and sovereignty. This claim to political autonomy forces Indigenous women to navigate
between the private and public spheres. Entering the public sphere to advocate for justice or
reforms that would improve their lives in the private sphere often leads to challenges, as women
are perceived as being weak for exposing their ‘dirty laundry’ in public. Carol Hanisch, in her
ground-breaking piece, The Personal Is Political, debunks the idea that to admit to having
problems in one’s life implies one is weak.”” For Hanisch, there is no ‘weakness’ in discussing
gender violence as there is no personal solution, only collective ones in combating issues as
grave as systematic violence.”” So, when private problems become a political discussion, then
the personal is political. The political then becomes legal when women seek justice and equality
before the law for private or domestic abuse. Therefore, feminist legal theory is especially
applicable to the challenge Indigenous women face. However, it is important to recognise that
feminism and feminist legal theory are predominantly Western concepts in themselves and may
not apply completely to all cultures.

Indigenous African women occupy an alternative space to contemporary discourse on
feminism called womanism. Resisting the stereotype of passivity and invisibility, womanism is
Indigenous African women scholars’ call to break the yoke of silence and challenge mainstream
Western women’s theorising of gender issues, which poses as a global concept for all women.””
The concept of womanism aligns with Harris’ warning regarding generalising powerful and
educated white women’s view of feminism to include all women. Similarly, educated
Indigenous women in Western cultures do not represent Indigenous African women voices. In a
way, womanism exemplifies bell hooks’ phenomenon of migrating vulnerable women ‘from the

margins to the centre’ by resisting ‘exclusionary practices of privileged women who dominate

“%9 Shari M Huhndorf and Cheryl Suzack, ‘Indigenous Feminism: Theorising the Issues’ in Cheryl Suzack et al (eds),
Indigenous Women and Feminism: Politics, Activism, Culture (University of British Columbia Press, 2010) 1, 1.
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feminist discourse, making it impossible for new and varied theories to emerge’.”* Like some
Indigenous women in Australia, as products of multiple subjugation (e.g., patriarchy, harmful
tradition, colonialism, racism, and gender imperialism), Indigenous African women perceive
womanism as the totality of feminine self-expression, self-retrieval, and self-assertion, which
embraces the intersection of race, gender, class and cultural consciousness.”> Many African
women, such as Ama Ata-Aidoo, Daphne Williams-Ntiri, Molara Ogundipe-Leslie, Micere
Mugo, Bolanle Awe, Rebecca Njau, Ellen Kuzwayo, Chikwenye Okonjo Ogunyemi, Nawal El
Saadawi and Amina Mama, who have been crying out against all forms of oppression as women,
resist subscribing to the Western concept of feminism as a rejection of the imperialistic attempt
to force them to accept a foreign ‘ism’.”* Indeed Rose-Marie Tong acknowledges that feminist
theory, like many other theories or perspectives, attempts to describe women’s oppression by
explaining its causes and consequences and prescribing strategies for their liberation. >
Feminism, for all its divergence, continues to join in a united call for justice for women for the
fundamental purpose of reversing gender inequality.” And, it is this fundamental purpose that
gives rise to women’s effort to explain how gender hierarchy intersects with the law to
undermine the legitimacy of Indigenous women’s demand for justice as paramount. This
suggests that another way to strengthen a collective Indigenous feminist movement approach to
gender justice is to evaluate subjugation and oppression through the lens of the decolonisation
project.

Decolonisation theory recognises the effects of colonisation are intergenerational and
persist after legal independence, not only in state institutions but also in cultural institutions and
individuals’ psyches. In 1945, when the UN was established, some 750 million people, almost a
third of the world’s population, were dependent on colonial powers and lived in territories that
were non-self-governing.”* Articles 73 and 74, Chapter X1 of the United Nations Charter 1945
declare principles to support decolonisation efforts including respect for self-determination of
all peoples. To hasten the process of decolonisation, on 14 December 1960, the United Nations
General Assembly adopted the Declaration on the Granting of Independence to Colonial
Countries and Peoples.” Article 1 of that Declaration affirms that ‘[t]he subjection of peoples
to alien subjugation, domination and exploitation constitutes a denial of fundamental human
rights, contrary to the Charter of the United Nations and an impediment to the promotion of

world peace and co-operation’.” Article 2 of the Declaration on the Granting of Independence
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to Colonial Countries and Peoples states that ‘[a]ll peoples have the right to self-determination;
by virtue of that right they freely determine their political status and freely pursue their
economic, social and cultural development’.** More recently, Article 3 of the Declaration on the
Rights of Indigenous Peoples affirms that ‘Indigenous peoples have the right to self-
determination [and] by virtue of that right they [can] freely determine their political status and
freely pursue their economic, social and cultural development’. Although, since the founding of
the United Nations in 1945, more than 80 former colonies have gained independence, some 17
Non-Self-Governing Territories across the globe remain colonised. Unfortunately, Indigenous
Nations, which include one-half of Indigenous women, are part of the estimated two million
people living in these 17 non-governing territories across the world.”

Colonisation, the imposition of the foreign laws and a central government on
Indigenous Peoples, has consistently been marked by violence and armed conflict,” as indicated
by Fanon.”* However, the subjection of Aboriginal peoples to a foreign state authority does not
necessarily extinguish the traditions and ways of life of its peoples. Survival of Indigenous
cultures in recognisable form implies persistence of Indigenous Customary Laws.”® Hence, the
question arises as to whether the acknowledgement of Indigenous custom entails some
recognition of Indigenous Laws. The answer is not certain. Paul Keal argues that decolonisation
from British rule in once colonised states did not necessarily give self-determination to
Indigenous Peoples.”” For many, Keal maintains, decolonisation means merely exchanging one
set of colonial masters for another without ordinarily acknowledging First Peoples’ customs and
laws.” In former settler-colonist states such as Australia and Liberia, achieving independent
status did nothing to change the situation of Indigenous Peoples who had been dispossessed of
their lands, lost control of their affairs and were denied the rights of full citizenship.”* Rosa
Brooks characterises supplanting colonial laws over Indigenous customs and laws as ‘The New
Imperialism’. That is, ‘[i]t should go without saying that the project of intervening in “other”
cultures in order to change and “improve” them is a fundamentally arrogant and imperialist
project, with many pitfalls’.”* To this end, this dissertation borrows from critical legal pluralists,
such as Brooks, endeavouring to listen, critique, express their view and think critically about the
impact of colonial law on Indigenous Peoples. For Indigenous Peoples, the unending process of

decolonisation is inextricably tied to their health and wellbeing.
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The social determinants of the health model encompass conditions in which we live,
work and grow. These social factors (e.g., education, employment, health and the legal system)
act together to impact us, intersecting with our race, gender, class, and social status, in complex
ways to produce, perpetuate and sustain inequality and injustice. Widening gaps in equity lead
to repeated calls for innovative, multifaceted approaches that promote health and wellbeing,
through action on social and economic determinants of health to create conditions that are
conducive to improving Indigenous girls and women’s growth and development.”* Both the
Commission on the Status of Women’s definition of gender violence and the five conceptual
frameworks of this study underscore the complex nature of the legacy of systematic violence, a
process crystallised in settler-colonists’ law, yet manifested across diverse Socio-economic
statuses that would benefit from critical analysis and application of the social determinants of
health. To address the complexity of systematic violence, such a research study must move
beyond a traditional mode of simplistic and direct causal relationships towards unconventional,
complex matrices of relations. Therefore, this research is informed by a cadre of theoretical and
methodological approaches to appreciate the multiple interwoven factors that contribute to
systematic violence against Indigenous girls and women and suggest opportunities for restoring

justice to those affected.

1.2 Contribution and Significance of Research

Various research studies have been conducted on sexual and gender-based violence. Most are
small, skilled consultancy projects sponsored by the United Nations, and few are independent
academic research studies focused on health implications. Of the academic research studies
conducted, almost all focus on large urban areas with few directly addressing Indigenous
populations and the rule of law. Liberia and Australia were chosen as part of this Ph.D. study
partly because one is considered a developing country and the other is perceived as an advanced
country. As a matter of fact, during an Internet and Research Training session at Australian
National University on 13 March 2013, when keywords of ‘gender violence’ AND ‘rule of law’
AND ‘Australia” AND ‘Liberia’ were typed into Google Scholar, this research title surfaced as
the number one search result. This study promises to bridge a major research gap in examining
the efficacy of the rule of law in addressing gender injustices against Indigenous children and
women. This research is vital and unique in that the situation of a war survivor with lived
experiences of trauma and abuse returning as a researcher to the very community that once
inflicted violence upon her to collect data is rare. Beyond the rarity of this research is the
unusual position of the researcher’s empathy and ability to gain community trust in gathering

valuable data on such a sensitive topic having had a similar experience. The impetus for taking

! Paula Hanasz, ‘The Social Sciences Shape the Nation” (Public Report, Academy of the Social Science in Australia
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this stance is the fact that not all are equal under the law. Hence the quest is to not only assess
the efficacy of the rule of law but also to ultimately allow Indigenous girls and women to voice
out their own opinions about how to engineer social change to advance their own ways of

knowing, being and doing justice.

1.3 Communication of Findings

Upon successful completion of the study, findings and results will be disseminated using four
major avenues: 1) peer-reviewed journal publications; 2) academic conference presentations; 3)
seminars and colloquia organised by the National Centre for Indigenous Studies at the
Australian National University, and other universities and local institutions; and 4) engagement

with communities that participated in the research project.

1.4 Personal Challenge

Irrespective of the challenges faced by virtue of being a war survivor exposed to many forms of
abuse, thinking of better ways to address systematic gender violence beyond successfully
completing this Ph.D. study is personally important. The journey and process in itself are
therapeutic and empowering. Thus, with years of experience advocating for gender justice and
equality, coupled with strong support from the supervisory panel, the challenge is tackled head-

on, which adds to the value and authenticity of an original idea such as this one.

1.5 Summary: Thesis Structure and Flow

In summary, this dissertation adopts an interdisciplinary approach to investigating theoretical,
empirical, and practical concerns of the application of the rule of law for restoring justice to
Indigenous girls and women who are survivors of systematic violence in Australia and post-war
Liberia. As befits interdisciplinary research, five theoretical frameworks drawn from Indigenous
studies, gender studies, feminist jurisprudence, psychology, public health and international law
inform the study design. Researching this topic from a legal perspective requires a law-in-
context approach to robustly assess the multifaceted nature of systematic gender violence. It
particularly requires the dissection of various laws and policies and an intuitive understanding
of gender violence at the local, national and international levels.

Further, the role of the international community and Indigenous girls and women in
these legal processes of assessing justice for all must also be considered, if any viable reform is
probable. In light of these considerations, the dissertation is structured in nine chapters grouped
into three major sections. The first part comprises chapters 1: Introduction, 2: Review of the
Literature, 3: Violence Against Indigenous Women, and 4: The Rule of Law, which covers the
background, concept and thematic review of the core literature gathered during the research.
Chapter 1 introduces the historical background of violence against Indigenous women, provides

key definitions operationalised in the dissertation and discusses the theoretical framework
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underpinning the research. Chapter 2 surveys relevant literature to establish existing knowledge
in addition to identifying corresponding gaps in the subject area. Chapter 3 identifies the three
interconnected levels of systematic violence (i.e., institutional/state, structural/cultural and
interpersonal/community) and discusses their sources, prevalence and impact, using diverse
case examples to explain the complex nature of systematic gender violence against Indigenous
girls and women. Chapter 4 examines the efficacy of the principle of the rule of law (or equality
before the law) in guaranteeing access to justice for Indigenous girls and women survivors of
systematic violence. Relevant application of the Indigenous Customary Laws is also considered
as a viable alternative to dispensing justice alongside the Western dominant legal system.

The second part of the dissertation includes chapters 5: Researcher’s Positionality and
Reflexivity, 6: Methodology and Design and 7: Findings and Results. Chapter 5 narrates a
personal reflection on the research process that discloses my personal story as a survivor of
gender violence. The survivor discourse used here not only frees my mind of the inherent biases
I am conflicted with internally but most importantly, opens public space for me to ‘speak-out’
about my experience in the academy. Chapter 6 describes the methodological design of the
research, outlining the procedure used to obtain, analyse, interpret and conclude the research
findings. Chapter 7 presents the major findings and results gleaned from historical, textual,
statistical, electronic and empirical data gathered through stationary, observatory and fieldwork
studies.

The final part entails chapters 8: Discussion and Analysis and 9: Conclusion and
Recommendation. Chapter 8 discusses, critically analyses, synthesises, assimilates and collates
major findings produced from the research data by interweaving theoretical frameworks with
textual materials and empirical findings to explore possible relationships, parallels and
associations between systematic gender violence and the rule of law pertinent to Indigenous
girls and women in Australia and post-war Liberia. The relationships and connections induced
from the research are not intended to be generalizable, as the data collected is not structured to
show statistical significance. Chapter 9 concludes the dissertation with some useful
recommendations for law and policy reform to enhance gender justice for Indigenous girls and

women.
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CHAPTER 2: AREVIEW OF THE LITERATURE

Among those torn by the antipodal relationship between their democratic ideals and
their tyrannical dominion over slaves, and thus attracted to the concept of black
removal, was Thomas Jefferson, author of the Declaration of Independence, third
president of the United States, and Virginia planter. As early as 1776, Jefferson, a
member of the Virginia legislature, had come to the conclusion that the migration of
blacks beyond American borders might resolve his own moral dilemma as a
revolutionary slaveholder and free the country from this unflattering quandary as
well.*

My Lords, the several goals and places for the confinement of felons in this Kingdom
being in so crouded [sic] a State ... I ... signify to your Lordships His Majesty’s
Pleasure, that you do forthwith take such measures as may be necessary for providing a
proper number of vessels for the conveyance of 750 convicts to Botany Bay, together
with such Provisions, necessaries and implements for agriculture as may be requisite
for their use after their arrival...”

2.0 Introduction

A survey of relevant literature in this research is crucial for determining established knowledge
and corresponding gaps on systematic violence against Indigenous women. Although there is a
wealth of resources on the three separate topics, no study combines ‘gender violence’ and the
‘rule of law’, against ‘Indigenous Peoples in Liberia and Australia’. Informed by the five
theoretical frameworks described in chapter 1, this chapter explores relevant data sources across
disciplines (see Table 2.1). The literature review process of this research was conducted in three
phases: the search phase, the gap identification phase, and the assessment phase. The first phase
entailed locating relevant materials. In the second, the literature was examined to identify
discrepancies in the research area. The final phase explored opportunities where this research
study could expand and contribute to the field. The review of the literature is divided into three
chapters comprising a general thematic overview (chapter 2), “Violence against Indigenous
Girls and Women’ (chapter 3) and ‘The Rule of Law’ (chapter 4).

The literature review assesses systematic gender violence in Liberia and Australia
broadly regarding its history, impact, and consequence since there is no comprehensive research
on the topic. The review process offers an opportunity to delve into a small but detailed critical
appraisal of what relevant resources are available. Conducting research in Australia in 2014,
some 1 400 items were scoured from diverse sources including the Australian National
University Libraries; the Australian Institute of Aboriginal and Torres Strait Islander Studies;
the National Library of Australia, the National Archives of Australia; the National Film and
Sound Archive, the Australian Institute of Criminology; Parliament of Australia; the Australian
Institute of Health and Welfare, the Department of Families, Housing, Community Services and

Indigenous Affairs; University of Tasmania’s Riawunna Centre, and the Cascade Female
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Factory, Port Arthur, amongst others. A considerable amount of literature, mostly historical,
anthropological, and legal, has been published on ‘gender violence against women and law’,
generally, and ‘gender violence against Aboriginal women and law’, specifically, in Australia.
However, the same cannot be said for Liberia.

There is a dearth of contemporary academic resources concerning gender violence and
the rule of law in Liberia. This lack of academic resources for Liberia exist primarily because
the country has not gained the attention of Western research institutions interested in conducting
research or publishing data. Moreover, the moderate infrastructure that was available to support
academic research before 1989 was destroyed during the Liberian civil war and is still in dire
need of repair or reconstruction. As a result, in the last two decades, the majority of the
resources produced regarding gender violence in Liberia are grey literature, i.e. unpublished
reports, dissertations, and out of print pamphlets. Currently, newsprint and United Nations
publications are the most common sources of information about violence against girls and
women in Liberia. Relevant journal articles and books on gender violence in Liberia tend to
predate 1989 and are almost impossible to obtain. A visiting scholar position with the
University of Washington School of Law, from January to December 2015, opened access to
resources on the legal history and founding of Liberia, which was not easily available in
Australia. These obstacles explain the relative over-reliance on newsprint and non-academic
materials on Liberia. However, it also highlights the value of research such as this, as an
opportunity to begin capturing and analysing primary sources of data and contributing them to
the literature.

A rigorous and continuous method was applied to the literature review process.
Although materials were continuously searched and used throughout the Ph.D. study, the
focused literature review effort involved locating and reviewing sources using Zotero, EndNote
and Excel over a period of 24 months. Materials obtained were sub-divided into six groups: 1)
general readings; 2) introduction; 3) literature review; 4) methodology and design; 5) results
and analysis; and 6) discussion. After each resource had been selected and summarised, six key
themes emerged. Resources pertaining to each thematic component were further subdivided into
three subcategories, a, b and ¢, where ‘a’ indicated essential material; ‘b’ a somewhat important
source; and ‘c’ a source generally or tangentially linked to the subject matter. All subcategory ‘a’
materials were examined thoroughly using a critical review grid. A composite matrix for
comparison and distinction collated summary findings of the literature review. Discursive
arguments and inferences arising from the themes situate systematic gender violence and the
rule of law in Indigenous Australia and Post-war Liberia within a niche of work done in this
area. As a result, this study is positioned to contribute to the wider discourse on violence against

Indigenous Peoples.
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2.1 Thematic Components

The grounded theory approach informs the literature review in that keywords, phrases, and
contents signal emerging themes. According to Glaser and Strauss, who first described the
method, grounded theory is ‘the discovery of theory from data — systematically obtained and
analysed in social research...[which] fits empirical situations... [and] provides us with relevant
predictions, explanations, interpretations and applications’.”* Following Glaser and Strauss’
grounded theory for the literature review process directs the study to examine the research
question in the context of existing knowledge. As a result, the six major themes discussed in this
chapter were not predetermined but rather flowed out of resources obtained.

The themes discussed in this chapter are arranged in a logical order, starting with the
history of Indigenous Peoples in both Australia and Liberia. Irrespective of the thematic topic,
the literature review shows strained relationships between settler-colonisers and Indigenous
Peoples. Whether explicitly written or implied, there is discernible evidence that the social,
political, and legal interactions between settler-colonists and Indigenous Peoples during the
formation of the colonial state were not always peaceful and respectful. In fact, in most
instances, the law, legal system, and institutions were used as a colonial tool of control,
authority, discrimination, subjugation, and exclusion of Aboriginal Peoples. The literature
review also reveals some disturbing inter se relationships in Aboriginal society. However, many
of those harmful inter se relationships have their roots in structural or cultural violence inflicted
on Indigenous Peoples by settler-colonists through the nation-state building process. As a result,
the entire nation-building process in both Liberia and Australia was underpinned by brute force

and cultural and institutional violence.

2.1.1 Theme 1: History, Indigeneity/Aboriginality, Politics and Governance

Those who have no record of what their forebears have accomplished lose the
inspiration which comes from the teaching of biography and history, [but] what we
need is not a history of selected races or nations, but the history of the world void of
national bias, race hate, and religious prejudice. *° Carter Godwin Woodson,
Distinguished author and Father of Black History
History, pertinent to the (de)colonisation process, sovereignty, and recognition of Indigenous
Peoples, is integral to this research study. Antony Anghie affirms that colonial practices of
cultural subordination and economic exploitation play a role in generating an important analytic
understanding of contemporary institutional governance.”” Therefore, any possibility of curbing

systematic gender violence involves a tie between Liberia’s and Australia’s historical pasts

before settler-colonists arrived. Because settler-colonists’ institutional governance is
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characterised by systematic violence, the impact of colonial history on Indigenous peoples is
assessed from two perspectives: a) documentation of Indigenous forebears’ existence and their
contribution to nation-building without bias, racial hate, and religious prejudice; and 2)
composition of the current social, political, legal, and religious structures connecting indigeneity
with exclusionary settler-colonists” governance, which constitute both subtle and explicit forms
of systematic violence. An overview of four locations selected in each country for this study
follows a law-in-context historical brief. The historical brief uniquely locates Australia and
Liberia within the confines of the research methodology, data collection, findings, and
discursive analysis (see Appendix I11).

e Liberia (Land of the Free): The Grain Coast

The African continent prides itself on being the cradle of humankind. Recent fossil discoveries
in the Afar region of Ethiopia establish the presence of Homo [our genus] at 2.80 to 2.75 Ma
[million years ago].”® However, archaeological evidence to support prehistoric inhabitation of
Liberia’s Grain Coast (formally part of Upper Guinea Coast, remotely shielded from the outside
world)> is scarce. In the early 1970s, archaeologists and anthropologists struggled to piece
together the prehistoric habitation of the land area now called Liberia. Frederick D. McEvoy
expresses frustration with difficulty in obtaining prehistoric human archaeological evidence on
Liberia:

At the conference on Liberian Research and Scholarship held at Robertsport in 1967, it

was emphasized in some discussions that there existed at that time “a serious lag” in the

development of knowledge pertaining to the prehistory of the region of West Africa

which is now included within the boundaries of the Republic of Liberia. The final

report of the conference concluded that, “no archaeological work has been done in
Liberia, and no Liberians have been or are being trained in this field”.*”

Earliest accounts of migration to Liberia started in the 8" century. The Dahn [Gio], Kpelle,
Loma, Gbandi, Mende, Vai,* and Mandingo involuntarily migrated at different times, between
the 8" and 18" centuries, due to socio-political and economic crises within the Sudanic
Empire.> Unfortunately, since the arrival of African American settler-colonists to Liberia in the
early 1800s, not much has changed by way of current scholarship on prehistoric Liberia. Of the

estimated 270 resources consulted under this theme, none provided substantial information on
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the existence of Liberia before the 1800s* except for the tangential reference to the regions by
both Liberian and foreign scholars.” Historians, who are often non-Africans or non-Liberians,
begin Liberian history from 1820, when the first cargo of African American former slaves*
from New York, United States, embarked on their tumultuous journey to ‘freedom’ on the West
African coastline.” Assuming an 1820 historical beginning is not only disrespectful to Native
Peoples in Liberia but is also highly contentious, as pre-Liberia existed long before African
American settler-colonists arrived on the Grain Coast.”” The land was already occupied by
Native Peoples when Europeans first arrived in the 15" century.

By the 15" century, Europe’s insatiable thirst for trade, empire expansion and land
grabbing, led them to the coast of Africa. The earliest European arrivals included the Portuguese,
who entered the Grain Coast in 1461. They named Cestos, Sanquin, Cape Mount, Cape Palmas,
and Cape Mesurado on the Atlantic coast of present-day Liberia. The 15" century marks the
beginning of the trans-Atlantic slave trade in Africa. A spike in the trans-Atlantic slave trade
began at the end of Portuguese trade in the 15" century, in which an estimated 300 000 persons
(or 11.6 percent) of the 5.6 million slaves exported out of Africa between 1690 and 1807 were
from the Grain Coast.*® The slave trade left a mark on the whole of West Africa that also has
unique implications for Liberia. By 1847, African-American settler-colonists had established

the  first  independent

Table 2.1: Population characteristics of Liberia 1992 and republic in Africa.
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TifRekine of Africars$8istory: Jntiant Africaecavilizations (2808) African and African Diaspora Studies
<hitiet/de/ww. hunda@iities. mcragtes. ca/afrivadiistory/studying safrica/andsat. html>.

“° Bupan, Liberia, above n 108, 485-20. Suppaibes by the ACS and $100,899 grant from the US Congress, the ACS
angai’5§s auxiliaries (The India@&qlonizati@@réﬂgigggbthe Colonization S‘cﬁieties of New York, Virginia, Maryland,
Mgai]%srippi, and tj&eﬁg&ng W&%oloniz%&gg%ciety of Pennsylvania) ?Eé]un an expedition from New York
Harbour on 31 January 1820.

%% Ibid 17. According to Dunn and Tarr ‘[t]he America sense of moral guilt (atonement) resulting from the
inhumanities of the slave trade and slavery #8@nd expression in a series 8*Broposals for abolition or colonization
spanning the Revolutionary period througbtiey tvéafiacanf the Liberian dny. It involved as much the activities of
private persons as of government officials. In 1691 the Virginia legislature enacted a law that forbade emancipation
of slaves unless linked to deportation frong:jg galpny. A group of Quakegs;in Germantown, Pennsylvanian, under
George Keith’s inspiration elaborated in 15/}& r'ilclgﬁlonization plan that e(r}\%iéaged the colonization of Africa of
Westernized blacks as a means of bringing ' civilization, Christianity and Tegitimate commerce’ to Africans. The Rev.
Samuel Hopkins of Rhode Island is credit {1773 idea of a missior%erfeffort in Africa to be undertaken by
properly trained black Americans’. N/African 117

“" Fred PM van der Kraaij, ‘The Grain Cdagtppdalaguetta Coast or Pepp8f&oast before 1822°.

%% Dunn, Liberia, above n 103, 12-14. Natewwitymerido30, former Pregigient Charles Dunbar Burgess King was
accused of slavery by the League of Natioggafter rounding up Indigenousgdsiberians to work as labour on a cocoa
plantation in Spanish Colonial Equatorial Gjipea with pay. 539
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Indigenous groups had on the development of modern Liberia because of a lack of research
evidence.”” However, the trans-Atlantic slave trade is central to Liberia’s history, as colonist-
settlers to Liberia were descendants of Native Africans who were sold into slavery.* African-
American returnees, whose ancestors walked their native lands of West Africa 400 years prior,
became settler-colonists in the land of their forebears. These African descendants with their
newfound identity as ‘freed slaves’ participated in violent frontier battles and unfair land
negotiations with their Native African brothers and sisters. In years to come, they would claim
control and assert political, legal, and social power over Native Peoples in Liberia for at least
133 years (1847-1980) but with very little development of the country.

Azikiwe recognises Liberia’s peculiar position as Africa’s oldest republic:

It is one of the few independent sovereignties of that vast continent, and is the only one
on the whole Atlantic seaboard. It has exercised sovereign attributes for half a century,
competently contracting treaties with foreign states, and preserving its sphere of
legitimate control peacefully among the interior tribes and along the coast, in virtue of
formal treaties of cession dating back to its earliest history. At no time has Liberia
trespassed on the domain of its neighbours or invaded their comparatively recent sphere
of influence. Ever paying due respect to the rights of other sovereignties, its attitude has
entitled it to unquestioning respect for its own vested right and to especial sympathy for
is fruitful mission to fulfil what Baron Lambermont has well called ‘une mission
civilisatrice pour la Cote de Guinee’.*"

However, as will be seen in chapters 3 and 4, systematic violence orchestrated against Native
Peoples in Liberia during state formation undermines Liberia’s claim to being ‘a civilising
mission for the coast of Guinea’.*?

Despite Liberia’s being the oldest republic in Africa, the ‘civilising’ efforts of the
country’s founders did not result in economic, legal, or social systems that benefit Liberia’s
Indigenous citizens. Though perceived as one of the richest countries in natural resources,**

Liberia is also one of the world’s poorest countries.®* Writing in the 1930s, Azikiwe saw

** Liebenow, above n 55, 36.

*1 Cassell, above n 53, 1.

1 Azikiwe, above n 301, 18-19.

2 1bid 19.

" Government of Liberia, ‘Liberia Demographic and Health Survey 2013’ (Government Report, Liberia Institute of
Statistics and Geo-Information Services, August 2014) 480, 7, 9 <http://dhsprogram.com/what-we-do/survey/survey-
display-435.cfm>; Kira Kay, ‘For Liberia, Natural Resources Are Blessings, Curses on Road to Democracy’ PBS
Newshour (Arlington, VA), 31 October 2011 <http://www.pbs.org/newshour/bb/world-july-dec11-liberia_10-31/>.
Of the 9 333 household interviewed in the Liberia Demographic Health Survey, 2013, only 14 per cent of household
use improved toilet facilities, 45 per cent have no toilet facility at all, 90 per cent have no access to electricity, 98 per
cent use fuel [wood] for cooking, 1 in 4 children under 5 has a birth certificate, 47 per cent of females and 33 per cent
of males age 6 years and old have never attended school. In the PBS Newshour report, President Ellen Johnson
Sirleaf attests, ‘Liberia is natural resource-rich. We have minerals. We have agriculture. We have marine resources. If
we discover oil, added to the other natural resources we have, that transformation is very possible. Liberia’s
experience, in a way, has been a resource curse. We have always had these natural resources. They just haven’t been
used well for development of the people’. But PBS Special Correspondent, Kira Kay, squarely hammers down
Liberia’s main challenge to realising growth and development, ‘[u]nequal access to the benefits of natural resources
created societal rifts that led to war in Liberia. Diamonds and timber bankrolled warlord President Charles Taylor’.
4 Khalid Malik & United Nations Development Programme, Human Development Report 2013: The Rise of the
South: Human Progress in a Diverse World. (2014) 162, 166, 170, 174, 178, 187
<http://issuu.com/undp/docs/hdr_2013_en?mode=window> at 28 March 2013; Malcolm McPherson & Kpedee
Woiwor, National Human Development Report 2010: Liberia (2010) 14
<http://hdr.undp.org/sites/default/files/liberia_2010.pdf>; Economywatch, ‘Why Liberia has not been able to break
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Liberia’s agricultural system as primitive. Although, its ‘native traditions predominate the
society,” Azikiwe laments that ‘there are no first-class harbours, there are no railroads, the
principal highway routes total about 1000 mileage, and the postal system is not advanced’.**
Based on both the Liberia Demographic Health Survey®® and the United Nation’s Human
Development Report,*” Azikiwe’s observations about Liberia remain valid today, especially
regarding the court system.*

Despite the challenges still faced by Liberians, the country has grown significantly
since 1847. According to the National Population and Housing Census the population of Liberia
in 2008 was 3 476 608, with an annual growth of 2.1 percent** (see Table 2.1). Then, 50 percent
of Liberia’s 3.4 million inhabitants were female. Although Monrovia is home to more than half
of Liberia’s population, Native Peoples occupy the vast majority of the 15 counties but have

little or no access to basic amenities (see Table 2.2).” Today, Liberia’s rich population mosaic

its resource curse’, Oil Price, 25 November 2012, at http://oilprice.com/Geopolitics/Africa/Why-Liberia—Has—Not—
Been—Able—to—Break—its—Resource—Curse.html.

5 Azikiwe, above n 301, 25, 28-29.

¥ Liberia Institute of Statistics and Geo-Information Services et al, ‘Liberia Demographic and Health Survey 2013’
(Government Report, LISGIS, 2014) 480. The UNDP Human Development Index (HDI) ranks Liberia at 177 out of
188 countries.

*" UNDP, ‘Human Development Report 2015: Liberia’ (UN, United Nations Development Program, 2015) 7, 2
<http://hdr.undp.org/sites/all/themes/hdr_theme/country-notes/LBR.pdf>.

% Liberia Institute of Statistics and Geo-Information Services, ‘National Population and Housing Census’
(Government Report, Liberia Institute of Statistics and Geo-Information Services, 2009) 352, 7; Government of
Liberia, ‘Grand Kru County Development Agenda’ (Government Report, Ministry of Planning and Economic
Affairs, 2008) 76, 18 <http://www.mia.gov.lr/doc/Grand%20Kru%20CDA_web.pdf>. According to the Grand Kru
County Development Agenda (2008), majority of these facilities are in extremely deplorable conditions. Some are
actually non-functioning or non-existent. For example, here is what the CDA report has to say about the rule of law:
‘[t]here is a Circuit Court in Barclayville [capital city of Grand Kru) but it is not operational due to the absence of the
Circuit Judge. There is no Resident Judge for the 12th Judicial Circuit Court. The November Term of Court [in 2008]
was opened ceremonially without a judge. There is also a Debt Court, Traffic Court, Revenue Court and a Magisterial
Court in Barclayville. There are twenty-eight magisterial courts, operated by 28 stipendiary magistrates and 56
associate magistrates in the rest of the County, all operating from private homes’.

*° | iberia Institute of Statistics and Geo-Information Services, above n 318, 6-7.

0 Government of Liberia, ‘Bomi County Development Agenda’ (Government Report, Ministry of Planning and
Economic Affairs, 2008) 70, 24 <http://www.mia.gov.Ir/doc/Bomi%20CDA_web.pdf>. During the civil war, some of
the schools were burnt down whilst others were looted. Few have been rehabilitated. Approximately 50 per cent of 95
primary schools in Bomi have no latrines or safe drinking water; The total number of schools in Bong includes
fourteen high schools with one private university and one 1 technical college (also see LISGIS, ‘Bong county profile’
(2013), available at
<http://www:.lisgis.net/county.php?&fd0e78b77a58d689bbb27b3e1c037717=Qm9uZw%3D%3D>. Government of
Liberia, ‘Grand Kru County Development Agenda’, above n 318, 25. Grand Kru has an education supervisory team
with a County Educational Officer (CEO) and eight District Education Officers (DEQOs). However, of the 166 schools
counted, only five are equipped with desks, chairs, students and trained teachers. Government of Liberia, ‘Margibi
County Development Agenda’ (Government Report, Ministry of Planning and Economic Affairs, 2008) 70, 26
<http:/mww.mia.gov.Ir/doc/Margibi%20CDA_web.pdf>. NB: Of the 290 educational facilities in Margibi, only 50
are functional. Government of Liberia, ‘Maryland County Development Agenda 2008-2012’ (Government Report,
Ministry of Planning and Economic Affairs, 2008) 68, 29. The education sector in Maryland is in a very poor state,
with most schools dilapidated from years of neglect. Government of Liberia, ‘Sinoe County Development Agenda’
(Government Report, Ministry of Planning and Economic Affairs, 2012) 84, 29-30
<http://www.emansion.gov.Ir/doc/SinoeCDA.pdf>. All of the schools operating in Sinoe County are below minimum
standards and are either run from private homes or church buildings or mosques. A total of 730 teachers (mainly
based in Greenville, the capital city) serving the 17,715-enrollment population, three hold a Master of Science degree,
three Bachelor of Arts, 17 Bachelor of Science, six Associate degrees, and the remainder 172 hold either A or B
certificates to teach only elementary level. Many of Grand Bassa 257 educational facilities are operated by volunteers
in makeshift fixtures in churches and private accommodations, sometimes with no chairs and desks available for
students use (Government of Liberia, Grand Bassa County Development Agenda (2012) 28). Of the 1096 schools
reported in Montserrado, 757 is found in greater Monrovia alone, serving a population of ~750 000. In 2006, the
Norwegian Refugee Council recorded only 209 functioning schools in Montserrado. Government of Liberia,
Montserrado County Development Agenda (2008) 30). There is a general lack of modern school buildings in River
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comprises Native Peoples, American and Caribbean returnees,”” and expatriates of Lebanon,
India, Europe, and other African and American countries (see Table 2.2).°* The 16 major
Language Groups in Liberia are part of the Niger-Congo area and belong to four families: 1)
Atlantic-Congo (Kru, Bassa, Belle, Dei, Grebo, and Krahn: 2) Atlantic-Mel (Gola and Kissi); 3)
Mande (Gbandi, Gio, Kpelle, Loma, Mandingo, Mano, Mende, and Vai); and 4) Indo-European.
All of the Language Groups in Liberia are phonetically related, which is an indication of some
level of connection between Native Peoples in that region of Africa.”* Of the 15 counties in
Liberia, this research focused on four counties that represent a variety of geographic locations,
with diverse Language Groups and varying economic conditions.

Lofa County

Lofa County, located in the north-western corner of Liberia, was established in 1964. The
political establishment of Lofa is a symbol of unity, as displayed in the regional flag. Lofa has
seven political districts: Foya, Kolahun, Salayea, Vahun, Voinjama (the capital), Zorzor, and

Quardu Ghondi with one township. Lofa has six major language groups: Lorma, Kissi, Gbandi,

Table 2.2: Population distribution in Liberia: sex ratio, health, and educational facilities'
County Female Males Total (%) Sex College' School | Health
Ratio
Bomi 41,179 42,940 84,119 (2.42) 104.3 1 105 17
Bong 168,622 164,859 333,481 (9.62) 97.8 1 367 33
Gbarpolu 39,482 43,906 83,388 (2.40) 111.2 0 63 12
Grand Bassa 110,780 110,913 221,693 (6.39) 100.1 1 257 31
Grand Cape Mount | 62,133 65,679 127,943 (3.70) 105.7 1 124 33
Grand Gedeh 60,264 64,994 125,258 (3.61) 107.8 1 266 17
Grand Kru 28,265 29,648 57,913 (1.67) 104.9 0 166 12
Lofa 143,252 133,611 276,863 (7.98) 93.3 1 297 49
Margibi 104,083 105,840 209,923 (6.05) 101.7 1 290 36
Maryland 65,083 70,855 135,938 (3.92) 108.9 1 151 23
Montserrado 568,508 549,733 1,118,241 (32.25) 96.7 2 1096 165
Nimba 231,913 230,113 462,026 (13.32) 99.2 1 554 41
River Cess 34,285 37,224 71,509 (2.06) 108.6 0 No 10
data
River Gee 31,926 34,863 66,789 (1.93) 109.2 0 120 14
Sinoe 47,624 54,767 102,391 (2.95) 115.0 0 175 5
Total 1,739,945 | 1,736,663 3,467,608 (100.27) 100.2 11 4031 481
Source: Adopted from LISGIS’ National Population and Health Census Data (2009) available at <http://www lisgis.net> and
the County Development Agendas (2008) prepared by the Ministry of Planning and Economic Affairs available at <
http://www.mia.gov.Ir/>

Kpelle, Mande, and Mandingo, all of which maintain the Poro and Sande institutions, which are

Gee. Most schools have not chairs and/or desks for student use. There is an immense lack of trained teachers, even
though there is one primary school teacher training institute: the Webbo Rural Teacher Training Institute (see,
Government of Liberia, River Gee County Development Agenda (2008) 26).

2! Martin, above n 184, 9. In 1859 a Jamaican, Robert Campbell (a teacher and chemist) joined Afro-American,
Martin R. Delany, in an expedition to explore the Niger Valley (present day Nigeria) with the purpose of returning
and re-settling West Africans there. As a result of the US Civil War, couple with British occupation of Nigeria, the
plan did not pan out. In 1965, in consultation with President Daniel Bashiel Warner (who was also concerned about
integrating Indigenous Liberians in to the wider society) and Edwin Wilmot Blyden (then Secretary of State) 346
Barbadians sponsored by the ACS emigrated to Liberia and settled in Crozerville.*** Springing out of the Barbadian
emigrants to Liberia is (to name but a few) Arthur Barclay (president, 1904-1912), Edwin Barclay, nephew of Arthur
(Secretary of State, 1920-1930 and Acting President, 1930-1944), and Mary Antoinette Brown Sherman, first female
president of the University of Liberia. Other emigrant to Liberia of Afro-Caribbean heritage were Edwin Wilmot
Blyden born in St Thomas, Danish West Indies (US Virgin Islands) to free black parents from the Igbo tribe of
present-day Nigeria. Blyden is considered the father of pan-Africanism. As a writer, he was the editor of the Liberian
Herald and the president of Liberia College (now the University of Liberia), 1880-1884.

2. Dunn, Liberia, above n 103, 27; Wreh, above n 166, 133—-134.

** Liebenow, above n 55, 1; ibid 37.
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responsible for ushering boys and girls into adulthood, respectively. Its lush tropical rainforest
and fertile soil produce rice, cocoa, and coffee, whilst its mineral wealth includes gold and
diamonds. Two colleges, 469 schools, and 49 health centres serve the county’s 276 863
inhabitants.” Lofa had 53 health facilities: four hospitals, six health centres and 41 clinics, all of
which were destroyed during the civil war. However, 49 have been rehabilitated** with the help
of the World Health Organization, the United Nations Children’s Fund, and other major
international non-profits.* In 2007, Lofa had six doctors, three dentists, four pharmacists, and
two registered nurses as full-time health workers of the Ministry of Health and Social Welfare.

Nimba County

Nimba County, like Bong and Lofa, was one of the original nine counties of Liberia. Along
with Lofa, in 1964, Nimba became a county after former president William V S Tubman
abolished the original five Provincial political sub-divisions of which the hinterland (mostly
Indigenous Peoples) was not a part. Once part of the Central Province of Liberia, which
included Bong and Lofa counties, Nimba is 2 300 square kilometres, comprising five major
Indigenous Language Groups (Maan, Daan, Mandingo, Krahn and Gbii), 17 districts, and over
100 towns, with many clans and chiefdoms. Nimba is home to 13.32 percent of Liberia’s
population, mostly of the Mano and Gio Language Groups. Dominated by mountains, rivers,
and lush vegetation, this county has natural resources (mainly iron ore, diamonds, gold, timber,
and rubber) that have been exploited for over half a century (see chapter 3 for more detail).
Sanniquellie, the capital city of Nimba, is the birthplace of the Organisation of African Unity
(now the African Union).*” Until 2013, there was no public college or university in Nimba. The
African Bible College is a private institution established in 1977 that was granted full university
status in 2008. To date, there are 554 schools for a student population of 145 272.%* A total of
526 assigned health workers, including one medical doctor, staff the entire 41 functioning

health facilities, serving a population of 732 195 in Nimba.**

Maryland County
Maryland was first established as a colony of the Maryland State Colonisation Society on 12
February 1834. In 1857, by an act of legislation, Maryland joined the Republic of Liberia.

Harper City, which sits in the centre of Cape Palmas, honours a prominent American politician

4 Government of Liberia, ‘Lofa County Development Agenda 2008-2012° (Government Report, Ministry of
Planning and Economic Affairs, 2008) 116, 23 and 24. Total population of Lofa is obtained from LISGIS’ Lofa
County Profile, 2013 available at: https://www.lisgis.net/pg_img/CS10%20Lofa%20December,2013%20Reports.pdf.
 1bid 23.

“° 1bid.

! University of Wisconsin Press, ‘Sanniquellie Conference’ (1962) 16(2) International Organization 444.

% Government of Liberia, ‘Nimba County Development Agenda 2008-2012° (Government Report, Ministry of
Planning and Economic Affairs, 2008) 70, 25.

“ 1bid 24.
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and member of the American Colonisation Society, Robert Goodloe Harper. The main
Language Group in Maryland is Grebo. Maryland has seven administrative districts, 15
chiefdoms and 26 clans across 47 townships.* An estimated 98 percent of the county is said to
be Christian, dividing the last two percent between Muslims and Traditionalists. A land dispute
is of serious concern in Maryland. Arbitrary allocation of land during former President Charles
Taylor’s regime escalated inter-town and inter-clan conflicts, resulting in security intervention.
Rubber, gold, manganese, and bauxite are vital economic resources of the Maryland economy.
The education and health sectors of Maryland are in a deplorable state from years of neglect.
There are 151 schools serving a population of 29 823 (44 percent of whom are girls) with 1 071
teachers (26 percent of whom are female). Maryland has one tertiary institute, William VS
Tubman University, established in 1978 as a technical college but now raised to a full university
status since April 2009 (see Table 2.2).** Maryland’s 135 938 inhabitants have only 16 health

clinics and one referral hospital.

¥ Government of Liberia, ‘Maryland County Development Agenda 2008-2012’, above n 320, 5-8.

*! Government of Liberia, ‘Bomi County Development Agenda’, above n 320, 21-22. Less than 15 per cent of the
population in Bomi has access to health care. Of the 17 (one hospital and 16 clinics) functional health facilities, nine
are run by World Vision Liberia, three by Save the Children UK and two by African Humanitarian Action.
Government of Liberia, ‘Bong County Development Agenda’ (Government Report, Ministry of Planning and
Economic Affairs, 2008) 86, 28 <http://www.mia.gov.lr/doc/Bong%20CDA_web.pdf>. Of the 33 health clinics in
Bong County, 26 are supported by international NGOs as there is no formal health system administration ever in the
County. Government of Liberia, Gbarpolu County Development Agenda (2008) 17
<http://www.emansion.gov.Ir/doc/GbarpoluCDA.pdf>. Government of Liberia, ‘Grand Cape Mount County
Development Agenda’ (Government Report, Ministry of Planning and Economic Affairs, 2008) 107, 29
<http://www.mia.gov.Ir/doc/Grand%20Cape%20Mount%20CDA_web.pdf>. The 33 functional health facilities in
Grand Cape Mount include one hospital, one health centre, 30 clinics and one health post. Government of Liberia,
‘Grand Kru County Development Agenda’, above n 318, 22-23. The health sector in Grand Kru is in dire need of
assistance with health professionals are completely absent or inadequately trained. According to the Comprehensive
Food Security and Nutrition Survey, Grand Kru has the highest chronic child malnutrition rates (47.3 per cent) with
more than 70 per cent of households having no access to basic food. Access to health services such as immunization,
Vitamin A supplementation and de-worming is extremely low, and infant and child feeding practices are poor due to
poverty and lack of information. Like its health sector, education in Gbarpolu is next to destroyed and not yet fully
function (p. 17). Government of Liberia, ‘Lofa County Development Agenda 2008-2012’, above n 324, 23. Prior to
the civil war, all 53 of Lofa’s health facilities (4 hospitals, 6 health centres and 41 clinics) were destroyed. To date,
49 of these facilities have been rehabilitated and currently managed mainly by international organizations.
Government of Liberia, ‘Margibi County Development Agenda’, above n 320, 27. Apart from the two hospitals, the
Government owns 19 clinics amongst the 36 functioning health facilities in the Margibi. Government of Liberia,
‘Maryland County Development Agenda 2008-2012, above n 320, 30. According to the County Health Team in
Maryland, before the civil crisis, there were 23 health facilities. However, only 17 are in operation. The remaining six
are yet to be reactivated. Government of Liberia, ‘Nimba County Development Agenda 2008-2012’, above n 328, 24.
Access to health care facilities for the estimated population of 732 195 in Nimba is 435:1. The 526 health workers
include 21.2 per cent nurse aids, 17 per cent registered, 13 per cent trained traditional midwifes, and 0.9 per cent
medical doctor. Government of Liberia, ‘Sinoe County Development Agenda’, above n 320, 27-28. Sinoe has one of
the lowest presence of the Ministry of Health assigned workers in Liberia. Of the 33 health facilities, existing prior to
the civil war only five are functional. By March 2007, only three medicine stores and no pharmacy were present in
the County. Of the 17 basic health units in Grand Gedeh, only 11 are functional in three districts, including one
hospital, all of which are run by three NGO’s (MSF, Merlin and Caritas). No pharmacy or medicine stories available
in Grand Gedeh (Government of Liberia, Grand Gedeh County Development Agenda (2008) 24-25). Of the 165
functioning health facilities in Monsterrado, six are hospitals, 44 clinics, and 10 health centres. This county alone has
96 pharmacies, 228 drug stores, 97 full-time medical doctors, 106 physician assistants, 6 dentists, 188 register nurses,
65 lab technicians, and 30 full-time counsellors (see, Government of Liberia, Montserrado County Development
Agenda (2008) 28). The closest hospital to River Cess is the public facility in Buchanan, Grand Bassa. The County
does not have an assigned doctor and most health workers are untrained (see, Government of Liberia, River Cess
County Development Agenda (2008) 21). River Gee’s 14 health facilities include three health centres and 11 public
clinics which have not had any regular assistance from NGO’s, UN or government agencies. The County has no
referral hospital, no medical doctor, and a serious need for trained and qualified health workers (Government of
Liberia, River Gee County Development Agenda (2008) 22-23).

Fynn Bruey: Systematic Gender Violence and the Rule of Law in Indigenous Liberia and Australia 56



Montserrado County

As one of three original counties signatory to Liberia’s Declaration of Independence 1847,
Montserrado is as old as the Republic. Partly because of rural-urban drift, which was
compounded by forced internal migration during the civil war, Montserrado houses 43 percent
(1.5 million people) of Liberia’s population. A century-old centralised government headed by
early immigrant settler-colonists directed internal migration towards the nation’s capital,
Monrovia. The high density of Monrovia’s population, in part, explains the disproportionate
focus of public and private socio-political development in the capital. Montserrado has 21
townships, seven cities, one borough, two chiefdoms and two statutory districts. Todee is the
most rural district in Montserrado and is home to many Indigenous Liberians.*” To date, all of
Liberia’s 16 major Language Groups populate Montserrado County. To the neglect and
detriment of rural counties such as Gbarpolu,** Grand Kru,** River Cess,* River Gee, and
Sinoe;*” Montserrado has almost one third (27 percent) of the estimated 4 031 schools;* one
third (34 percent) of all health facilities;* and two of the eleven tertiary institutions in Liberia.
Currently, tertiary institutions in Liberia offer only bachelor and master’s degrees.* There is no
Ph.D. program offered in Liberia (see Table 2.2).>* Although Montserrado has been transformed
over the last century from being domination by the English speaking African American settler-
colonists *2 to constituting multi-lingual abode for all Liberians, it is still relatively
underdeveloped and unsophisticated. As iterated by Azikiwe earlier (1930), Montserrado (like
all of Liberia) has no public electricity grid (except for dotted areas in Monrovia), no potable

2 Government of Liberia, ‘Montserrado County Development Agenda 2008-2012” (Government Report, Ministry of
Planning and Economic Affairs, 2008) 82, 1-3.

*3 Government of Liberia, ‘Gbarpolu County Development Agenda’ (Government Report, Ministry of Planning and
Economic Affairs, 2008) 68 <http://www.emansion.gov.Ir/doc/GbarpoluCDA.pdf>.

' Government of Liberia, ‘Grand Kru County Development Agenda’, above n 318.

% Government of Liberia, ‘River Cess County Development Agenda’ (Government Report, Ministry of Planning and
Economic Affairs, 2008) 66 <http://emansion.gov.lr/doc/RivercessCDA.pdf>.

% Government of Liberia, ‘River Gee County Development Agenda’ (Government Report, Ministry of Planning and
Economic Affairs, 2008) 76 <http://www.emansion.gov.lr/doc/RiverGeeCDA.pdf>.

“” Government of Liberia, ‘Sinoe County Development Agenda’, above n 320.

% Government of Liberia, ‘Montserrado County Development Agenda 2008-2012’, above n 332, 30.

* Ibid 28.

0 See, Starz, National Commission on Higher Education, ‘List of tertiary institutions in Liberia’ (2014) available at
<http://starzit.com/wp-content/uploads/2014/12/NCHE.pdf> and Ministry of Education, ‘List of higher education
institutions in Liberia’ (2013) available at <http://www.moe.gov.lr/pages1.php?pgID=62>.

“* It must be emphasised here that the number of health facilities, schools and colleges are simply mere numbers.
There is a total of 34 tertiary institutions in Liberia, four of which offers bachelors and/or masters’ degrees:
University of Liberia (public) in Montserrado, William V' S Tubman University (public) in Maryland, Cuttington
University (private and faith-based) in Bong, and Stella Maris Polytechnic (private and faith-based) in Montserrado.
The remaining 30 colleges: 17 are faith-based, 8 public and 5 private schools; 17 are based in Monrovia/Montserrado
County and 18 offers associate degrees. Interestingly, 26 of the 34 institutions were established after the civil war. In
other words, only eight higher education institutions served Liberia’s 1.8 million population before 1990. There is no
PhD granting institutions ever in Liberia. Note that only public tertiary institutions are listed in this column (see,
Starz, National Commission on Higher Education, ‘List of tertiary institutions in Liberia’ (2014) available at
<http://starzit.com/wp-content/uploads/2014/12/NCHE.pdf> and Ministry of Education, ‘List of higher education
institutions in Liberia’ (2013) available at <http://www.moe.gov.lr/pagesl.php?pgID=62>).

“> Government of Liberia, ‘Montserrado County Development Agenda 2008-2012’, above n 332, 6. Note that at the
time of founding, three main Indigenous language groups occupied Monrovia, the Dey, Kpelle and Gola.
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water delivery system, no public transportation systems, no public telecommunications facilities
and extremely limited road access to other parts of the country.:*

Interestingly, most cities, townships, and districts in Montserrado are named after early
settlers, places or plantations from in the United States. For example, New Georgia was named
after Georgia in the United States by recaptured slaves who waited seven years for the outcome
of a court decision in Georgia regarding their fate.** The Virginia Colonization Society, ‘the
prototypal state that had set the tone and pace of colonial settlement, American republicanism,
and plantation slavery’,** put immense pressure on policymakers to mandate provisions to
ensure the deportation of Black Africans from the United States, and is remembered in Liberia
as Virginia Township.** When 309 freed African American former slaves immigrated to Liberia
from Louisiana, they created a colonial duplex called Mississippi by a river in Sinoe County
Liberia, ‘not unlike the geographical intimacy characterising their former homes’.*” These
borrowed names highlight a generational link between former slave setter-colonists and the
philosophical founding of Liberia that is scarred with cyclical impacts of social inequality and
injustice between recent immigrant settler-colonists and Native Peoples in Liberia. It is this
painful reminiscence of slavery, deprivation, and abuse, tainted with the love for heritage,
which fastens African American settler-colonists to the nostalgia of recreating place names that

give meaning to their existence in Liberia.

e Australia

If he should locate Terra Australis, Cook was to explore the coast and to return with
charts, views, and hydro-graphic details. In addition, he was to gather information
about the nature of its soil, products, beasts, birds, fishes, and minerals and to report
on the nature of its inhabitants.** Board of Admiralty to James Cook, 1768-1771.

Aboriginal Australians are believed to owe their heritage to ancient Egyptian voyagers who
arrived on the Australian shores 50 000 years ago.** Archaeological evidence shows that
Aboriginal culture is one of the earliest centres of civilisation, spanning at least 40 000-50 000
years.** Well-documented archaeological records from the last 200 years establish Aborigines

as the original dwellers of Australia.

[A lock] of hair taken from an unknown young man near Kalgoorlie in the 1920s has
provided solid genetic evidence that Aboriginal Australians are descended from the first

3 Government of Liberia, ‘Liberia Demographic and Health Survey 2013, above n 313; Liberia Institute of
Statistics and Geo-Information Services, above n 318.

¥4 Clegg, above n 58, 92.

“5 1bid 21.

“° 1bid 148.

“" Timothy F Reilly, ‘The Louisiana Colonization Society and the Protestant Missionary, 1830-1860 (2002) 43(4)
Louisiana History: The Journal of the Louisiana Historical Association 433.

5 Alan Edwin Day, Historical Dictionary of the Discovery and Exploration of Australia (Scarecrow Press, 2003)
XXXVill.

“9 1bid xvii, xlii.

“9 Al J Grassby and Marji Hill, Six Australian Battlefields (Allen and Unwin, 1998) 1; Val Attenbrow, ‘The
Aboriginal Prehistory and Archaeology of Royal National Park and Environs: A Review’ (2012) 134 Proceedings of
the Linnean Society of New South Wales B39.
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modern humans to walk out of Africa nearly 75,000 years ago (...) The first Aboriginal
genome reinforces archaeological evidence that people arrived on the Australian
continent at least 50,000 years ago and that they share one of the oldest continuous
cultures in the world.**

However, like Liberia, much of modern-day Australia is heavily influenced by European
views.”” As with Liberia, Australia’s history tends to begin with the arrival of Europeans in
Australia’s case, in 1770 when Captain James Cook, or other wandering Europeans,™ arrived.
Telling Aboriginal history through the colonial worldview with particular regard to ‘who owns
the Australian past’ is problematic, as it reinforces false assumptions about the sovereignty and
agency of Aboriginal People.*

Australia was not terra nullius®* when Captain Arthur Phillip raised the British flag at
Sydney Cove shortly after the First Fleet™ landed on the shores of Eora country on 18 January
1788.%" The estimated 1.6 million First Australians, organised by territorial boundaries, laws,
culture and customs, lived across the entire continent.* Of the more than 250 original languages,
only about 145 are still spoken to some degree today and about 110 are severely endangered®*
(see Tables 2.3** and 2.4**). Richard Baker argues that ‘Aboriginal people [specifically the

Yanyuwa people] gave up their bush life out of choice’,” to come into European settlements.

#! Leigh Dayton & Stuart Rintoul, ‘Genes map Aborigines’” arrival in Australia’, The Australian, 23 September
2011, at http://www.theaustralian.com.au/news/health—science/genes—map-aborigines—arrival-in—australia/story—
e6frg8y6-1226144089835.

%2 Day, above n 348, xlii, 1-2.

%3 James Sykes Battye, Western Australia: A History From Its Discovery to the Inauguration of the Commonwealth
(Clarendon Press, 1924) 11-16 <http://gutenberg.net.au/ebooks05/0500301h.html>.

®* Telling Stories: Indigenous History and Memory in Australia and New Zealand (Allen and Unwin, 2001) xv, 2-7;
Government of Australia, Convicts and the British Colonies in Australia: A Penal Colony (2014) Australian Stories
<http://www.australia.gov.au/about-australia/australian-story/convicts-and-the-british-colonies>; Government of
Awustralia, Convicts and the British Colonies in Australia (4 November 2014) Convicts and the British Colonies in
Australia <http://www.australia.gov.au/about-australia/australian-story/convicts-and-the-british-colonies>. In his
book, Attwood seek to provide an account what makes sense regarding the ongoing controversy over Aboriginal
history (vis-awvis the so-called ‘history wars’ by tracing the underlying roots of the debate, as well as critically
examining the new conservative or revisionist authors claims about the frontier, and suggests approaches that
Aboriginal history seems to demand of settler Australians as historians or/and citizens (p. 7). For example, for
centuries, white Australians fabricated Aboriginal Australians’ relationship with white settlers regarding the modern
nation-State as Joseph Banks Penal Colony.

%> Grassby and Hill, above n 350, ix. In Six Australian Battlefields, Grasshy and Hill confide that the goal of the book
is to ‘demonstrate that Australia was not terra nullius when Captain Cook took possession of half the continent for the
King of England....’

%5 The First Fleet to Australia comprised eleven ships bearing 751 British convicts, their children and 252 Marines
and their families

®’ Government of Australia, above n 354. According to the Australian Government website, ‘while the vast majority
of the convicts to Australia were English and Welsh (70%), Irish (24%) or Scottish (5%), the convict population had
a multicultural flavour. Some convicts had been sent from various British outposts such as India and Canada. There
were also Maoris from New Zealand, Chinese from Hong Kong and slaves from the Caribbean’.

%% Perkins, above n 60.

%9 McConvell, Marmion and McNicol, above n 180, 3; Kazuko Obata and Jason Lee, ‘Languages of Aboriginal and
Torres Strait Islander Peoples - A Unique Australian Heritage’
<http://www.abs.gov.au/ausstats/abs@.nsf/Previousproducts/1301.0Feature%20Article42009%E2%80%9310?0pend
ocument&tabname=Summary&prodno=1301.0&issue=2009%9610&num=&view=>; Australian’s International
Public Affairs, Australia Facts (2015) About Australia <http://www.about-australia.com/facts/>; M Paul Lewis, Gary
F Simons and Charles D Fennig, Languages of the World: Australia (2015) Ethnologue
<http://www.ethnologue.com/country/AU/languages>.

%0 Table 2.5: shows the 38 strongly spoken Aboriginal languages (i.e. a 100 or more speakers) in 1996 and/or 2001.
%! Table 2.6: shows the population distribution of Indigenous Australians between 1901 and 2013.

“? Richard Baker, ‘Coming in? The Yanyuwa as a Case Study in the Geography of Contact History’ in Valerie
Chapman and Peter Read (eds), Terrible Hard Biscuits: A Reader in Aboriginal History (Allen and Unwin, 1996)
123, 164.

Fynn Bruey: Systematic Gender Violence and the Rule of Law in Indigenous Liberia and Australia 59



Baker identifies** the control of Aboriginal land by British settlers as a crucial factor in this
migration from rural to urban living. Despite Baker’s observation, white Australian settler-
colonists dispossessed Indigenous Peoples in Australia of their land. As with the founding of
Liberia, the arrival of the First Fleet was not without violent exchange.** Rene Adams and
Yasmin Hunter suggest that ‘the colonisers tried to kill Aboriginal people with guns and
diseases; [and] whole tribes were herded together and murdered’.** Chapter 3 chronicles a
number of frontier battles and other forms of systematic violence against Indigenous Peoples
perpetrated by settler-colonists in Australia. Not only did white Australian settlers forcibly
dispossess Indigenous Peoples of their land, but they also extended and imposed British
common law in claiming jurisdiction over Aboriginal lands, property, and lives.

The Australian Federation was established between 1788 and 1863.** On 5 July 1900,
the Commonwealth of Australia Constitution Act (United Kingdom) was passed, received Royal
Assent from Queen Victoria on 9 July 1900, and came into force on 1 January 1901, with Sir
Edmund Barton sworn in as the first interim Prime Minister.*” For some, the birth of this
modern-day Australian Constitution began a pattern of white colonial arrogance and disrespect
for Indigenous Australians (see chapter 4).* This research aligns with the Recognise Campaign

that asserts,

“? 1bid 165.

4 Mitch Torres, Jandamarra’s War (Electric Pictures Pty Ltd., 2011); Bain Attwood, Telling the Truth About
Aboriginal History (Allen & Unwin, 2005) 106—123; Grassby and Hill, above n 350; Nicholas Clements, The Black
War: Fear, Sex and Resistance in Tasmania (University of Queensland Press, 2014); La Trobe University, ‘The
Myall Creek Massacre with Richard Broome’, above n 15; JL Kohen, ‘Pemulwuy (1750-1802)” in Australian
Dictionary of Biography (National Centre of Biography, Australian National University, 2005)
http://adb.anu.edu.au/biography/pemulwuy.

% Rene Adams and Yasmin Hunter, ‘Surviving Justice: Family Violence, Sexual Assault and Child Sexual Assault in
Remote Aboriginal Communities in NSW” (2007) 7(1) Indigenous Law Bulletin 26; Adriana Vanden Heuvel et al,
‘The Health and Welfare of Australia’s Aboriginal and Torres Strait Islander Peoples’ (Government Report,
Australian Institute of Health and Welfare, 2015) 200, 2
<http://www.aihw.gov.au/WorkArea/DownloadAsset.aspx?id=60129551281>.

% Day, above n 348, xiv. New South Wales (1788), Van Diemen’s Land (1825), Western Australia (1829), South
Auwustralia (1836), Victoria (1851), Queensland (1859), and Northern Territory (1863).

7 Parliamentary Education Office, How Australian Formed Its Constitution (2015) The Australian Constitution
<http://www.peo.gov.au/learning/closer-look/the-australian-constitution/nhow-australia-formed-its-constitution.html>.
Note the original colonies of the Federation of Australia were, New South Wales, Victoria, South Australia,
Queensland and Tasmania. The Constitution provided for Western Australia to join the Commonwealth of Australia,
of which it agreed on 31 July 1900 — just two weeks after the Act was passed. The original Commonwealth of
Australia Constitution Act 1910 was legally bound to Britain, until series of statues were passed, progressively giving
the Commonwealth greater constitutional independence. For example, the Statute of Westminster Adoption Act 1942
provided that Australian laws could no longer be overruled by an Act of British Parliament; the Privy Council
(Limitations of Appeals) Act 1968 and the

Privy Council (Appeals from the High Court) Act 1975 limited and ended appeals from the High Court of Australia to
the Privy Council in the UK; and the Australian Act 1986 finally removed all remaining legal links between the
Auwustralian and British governments, except that the Queen of England is still the Head of State of the
Commonwealth.

% RECOGNISE, above n 24; Bain Attwood et al, The 1967 Referendum, or, When the Aborigines Didn’t Get the
Vote (Australian Institute of Aboriginal and Torres Strait Islander Studies, 1997); Gary Foley, ‘How to Steal the
Human Rights of Aboriginal People’ <https://vu.academia.edu/GaryFoley>; Mansell, above n 17; Dan Harrison,
‘Patrick Dodson Warns Aboriginal People Will Be Refugees in Their Own Country If Communities Close’ The
Sydney Morning Heralds (Sydney, NSW), 21 November 2014
http://www.smh.com.au/action/printArticle?id=63429039; Mick Dodson, ‘Constitutional Recognition of Indigenous
Australians’ (Public Lecture at the National Centre for Epidemiology and Population Health Annual Lecture, Finkel
Lecture Theatre, John Curtin School of Medical Research, 12 November 2014); Dodson, ‘Constitutional Recognition
of Indigenous Australians’, above n 24; Mick Dodson, ‘Citizenship in Australia: An Indigenous Perspective (A Call
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Before the Australian Constitution was written, Aboriginal and Torres Strait Islander
people had lived here for more than 65,000 years, maintaining the oldest living culture
on the planet. Yet the Constitution doesn’t recognise this and still allows for racial
discrimination. As it stands, the nation’s founding document makes no mention of the
First Australians and more than sixty-five thousand years of Australia’s history, prior to
British colonisation. RA [Reconciliation Australia] supports the public campaign to
correct this wrong, and meaningfully recognise First Nations’ people in the Australian
Constitution.**

On the one hand, the rise to independence and the economic success of those once considered
the ‘scum of people’*™ and ‘illiterate freight of misery’*" by British society is a celebrated
miracle. On the other, the colonisation of Aboriginal Australia perpetrated all manner of
systematic violence against Indigenous Peoples. Stan Grant describes his thoughts on the
experience of Australia’s Aboriginal Peoples with colonisation by saying that they were
‘[e]stranged in the land of our ancestors, marooned by the tides of history on the fringes of one
of the richest and demonstrably most peaceful, secure and cohesive nations on earth’.*> Without
any redress or reparation to, or recognition of, the First Peoples in Australia, white colonist-
settlers continue to use their legislative and constitutional powers to subjugate and oppress
Aboriginal Peoples. It is due to the persistence of such injustice that this research questions the
principle of equal treatment under the law. As with the Liberian side of this study, searching for
answers to the research question in Australia focused efforts in four geographically,

economically. And demographically diverse regions.

Northern Territory

The Northern Territory is home to one of the oldest living cultures in the world as
archaeological records show that the Yolngu people settled in the Northern Territory some 50
000 years ago. According to the National Archives of Australia, originally, the ‘Northern
Territory was a part of New South Wales until ceded to South Australia in 1863 and then to the
Commonwealth in 1911°.°* The Commonwealth granted the Northern Territory limited self-
government in 1978.° Darwin, the capital city of the Northern Territory, was founded in 1869.
Its population grew after gold was discovered near Pine Creek in 1871.°" The Northern

Territory has an area of 1 349 142 square kilometres and a coastline that stretches over 1 600

for Structured and Comprehensive Representation of Indigenous People in Australia’s Constitution’ (1997) 22(2)
Alternative Law Journal 57.

¥ RECOGNISE, ‘What Is Reconciliation?” <https://www.reconciliation.org.au/what-is-reconciliation/>.

" Years before English convicts were sent to Australia, Lord Bacon predicted ‘that it was a shameful and unblessed
thing to take the scum of people and wicked, condemned men to be the people with whom you plant, for they will
ever live like rogues and not fall to work, but be lazy and do mischief and spend victuals, and be quickly weary’. (see,
Gillespie, above n 27, 375.

¥l Bethia Penglase, ‘1788: That Illiterate “Freight of Misery”?. -Literacy of First Fleet Convicts-’ (1989) 75(2)
Journal of Royal Australian Historical Society 99.

¥’? Stan Grant, ‘I Can Tell You How Adam Goodes Feels. Every Indigenous Person Has Felt It The Guardian
(Sydney South, NSW), 30 July 2015 <http://www.theguardian.com/commentisfree/2015/jul/30/i-can-tell-you-how-
adam-goodes-feels-every-indigenous-person-has-felt-it>.

% National Archives of Australia, The Northern Territory of South Australia, 1863-1911 (2015) Commonwealth
Government Records about the Northern Territory <http://guides.naa.gov.au/records-about-northern-
territory/partl/chapterl/index.aspx>.

% Also see the Northern Territory (Self-Government) Act 1978.
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km and holds approximately three percent of Australia’s 21.6 million people and 30 percent of
Australia’s 669 881 Aboriginal people. The Northern Territory also has the highest proportion
of Aboriginal Peoples of any Australian state or territory (see Table 2.4).

Unfortunately, the Northern Territory’s remote location and a large population of
Aboriginal Peoples has made it the target of ridicule and State-sponsored violence throughout
Australia’s history. In 1915, Elsie Masson wrote of the Northern Territory that the rest of
Australia seemed ignorant about or indifferent to the ‘hopeless unwanted land... [but] it is part
of Australia, and yet utterly remote from the civilised states, separated from them by a
fortnight’s journey by sea...with a swarming native population.’”® A century after Masson’s
denigrating observation of the ‘uncivilised territory with a swarming native population’, Tony
Abbott unfolded a 20-year plan for the development of the Northern Territory, from which
respectful and equal participation by northern Aboriginal Peoples in Australia is completely
absent.”” The Abbott government Coalition’s 2030 Vision for Developing Northern Australia
states that ‘[n]o longer will Northern Australia be seen as the last frontier, it is in fact, the next
frontier’.””* Without a doubt, the infrastructural needs of Northern Australia are enormous. There
are, for example, 36 000 kilometres of road in the Northern Territory alone, connecting remote
communities of Aboriginal Peoples in Australia. However, although Abbott’s 2030 Vision
envisages Northern Australia as containing a highway network providing the only paved road
links between remote areas of the north and the rest of Australia,” poor implementation of
government projects in the Northern Territory risks remote Aboriginal dwellers becoming
‘refugees in their own country’.”” Adequate roads are not the only challenge facing Aboriginal
Peoples in the Northern Territory.

Access to health and education is a challenge for Aboriginal Australians in the Northern
Territory. The expansive Northern Territory** has only five public hospitals providing care to its
211 945 residents (see Table 2.4). Health services include the Aerial Medical Service, which
started in 1943. The Northern Territory Department of Health also funds the Royal Flying
Doctor Service that delivers healthcare services to people living and working in rural and
remote areas, which includes Northern and Central Australia.**> Of the 591 503 people registered

as health practitioners in Australia in 2013, only 310 were registered as Aboriginal Australians

¥’ Elsie R Masson, An Untamed Territory: The Northern Territory of Australia (Macmillan, 1915) 3
<https://archive.org/details/untamedterritory00mass>.

" Shalailah Medhora, ‘Northern Australia Plan Aims to Make Region an “Economic Powerhouse™ The Guardian
(Canberra, ACT), 18 June 2015 <http://www.theguardian.com/business/2015/jun/18/northern-australia-plan-aims-to-
make-region-an-economic-powerhouse>.

% Government of Australia, ‘The Coalition’s 2030 Vision for Developing Northern Australia: A White Paper on
Developing Northern Australia’ (Government Report, Liberal Party, June 2013) 46, 2
<http://www:.liberal.org.au/2030-vision-developing-northern-australia>.

9 1bid 23.

%% Harrison, above n 368.

! Northern Territory Department of Health, Hospitals (29 June 2015) Hospitals <http://health.nt.gov.au/Hospitals/>.
%2 Northern Territory Department of Health, Aerial Medical Services (3 October 2014) Aerial Medical Services
<http://health.nt.gov.au/Hospitals/Aerial_Medical_Services/index.aspx>.
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and 70 percent of those practitioners work in the Northern Territory.** The Northern Territory

Clinical Schools based in Darwin, train and provide placement opportunities for medical

students from Flinders and James Cook Universities.* Generally, educational institutions are

not well represented in the Northern Territory. According to the Australian Bureau of Statistics,

there were 9 393 schools recorded in Australia for the year 2013. Serviced by 5 896 (75 percent

females) in-school staff;** however, only two percent (192) of these schools are in the Northern

Territory (see Table 2.5).

Australian Capital Territory

The Ngambra [now Galambany] Circle Sentencing Court is a specialised court within
the ACT Magistrates Court established to sentence Aboriginal and Torres Strait
Islander offenders who plead guilty to an offence. The majority of offenders before the
Ngambra Circle Sentencing Court are for offences relating to domestic violence
attributable to long-term alcohol and drug abuse.**

Table 2.3: Nineteen strongly spoken Aboriginal languages in Australia ArChanIOQical evidence SUQQEStS that the

Ngunnawal people inhabited the Canberra
region of the Australian Capital Territory
for some 21 000 years. Taking advantage of
road construction across the Blue Mountains
and the Bathurst Plain in 1815 and 1820,
settler-colonists  brought disease (e.g.
influenza, smallpox, and tuberculosis) to the
Canberra area and disrupted land use and
free movement of Aboriginal Peoples across
the Continent.® On 1 January 1911, the
Australian Capital Territory was declared
the capital city of Australia with the opening
the first Commonwealth Parliament in 1927.
Like the Northern Territory, the Australian

Capital Territory became a self-governing

Ausmhan Institute of Health and Welfare, Services, Workforce and Spending (March 2015) Health workforce

Languages # of Speakers 1996 # of Speakers 2001
South Australia
Adnymanthanha 7 107
Western Australia
Bardi 380 235
Bunuba 165 190
Jaru 344 575
Kija 408 227
Kuku Yalanji 245 203
Miriwoong 111 140
Nyangumarta 259 245
Yindjibarndi 332 233
Western Desert Language 4180" 4,292
Queensland
Cape York Peninsula 236
Aboriginal
Guugu Yirridhirr 739 581
Kala Lagaw Ya 0 816
Meriam Mir 317 182
Wik Munghan 49 668
Torres Strait Creole (Broken 0 1,240
Northern Territory
Alyawarr 1,452 1,373
Anindilyakwa 1,240 1,310
Anmatyerre 1,224 864
Arrernte 3817 2,444
Burarra 696 780
Dhuwaya 3,645 1,387
Djinang 120 102
Gunwinggu 1405 916
Gurindji 545 553
Maung 239 315
of Mudburra 115 57
Murrinh-Patha 1,430 1,157
Nunggubuyu 356 39
Northern Aboriginal 169 3,992
Tiwi 1832 2,050
Iwaidja 739 581
Walmajarri 858 596
Warlpiri 2,666 2,937
Warumugu 0 396
Yanyuwa 0 78
Other
Australian Indigenous 10,697
<htt|;;o TR AW, gov.au/wdgiEprce/>. 3’2 ol

° NorthreATEIsitayB épidmentrofidsteattiey Rooveas381.

“® David Unaipon College of Indigenous Education and Research, ‘More Aboriginal and Torres Strait Islander
Teachers Initiative’ 5 <http://matsiti.edu.au/docs/MATSITI-project-plan.pdf>. In 2013, the ABS recorded, 448,711
in-school staff in all of Australia. In that same year, 3 645 516 students attended schools, of which Aboriginal
students make up a pathetic five per cent (182 636). According to More Aboriginal and Torres Strait Islander
Teachers Initiative, Aboriginal teachers comprise an estimated one per cent of the teaching communities in Australia.
Despite the approximately 300 Aboriginal graduates from university each year, in 2008, there were 1977 A teachers

in Australian Schools.

% <ACT Aboriginal and Torres Strait Islander Population: A Demographic Analysis’ (Government, Policy Division,

ACT Chief Minister’s Department, July 2010) 40, 31

<http://www.cmd.act.gov.au/__data/assets/pdf_file/0011/154487/ACT-Aboriginal-Torres-Strait-Islanders.pdf>.
" Department of Finance, Canberra - Australia’s Capital City (4 February 2010) Australia’s Stories
<http://www.australia.gov.au/about-australia/australian-story/canberra-australias-capital-city>.
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territory in 1989.* Situated between Melbourne and Sydney, with a 2 360 square-kilometre area,
the Australian Capital Territory has the smallest population of Aboriginal Australians (~6 200
people). Situating the nation’s capital in the Australian Capital Territory led to rapid
development of the capital city.

The Australian Capital Territory has well-developed health and education systems, but
those systems are not working equally for Indigenous and non-Indigenous Australians.
Currently, the Australian Capital Territory operates five public hospitals (58 facilities in all) and
130 schools for its 357 222 residents. Investment in health by the Australian Capital Territory
government stands at $1.3 billion annually.* The Australian Capital Territory enjoys the
highest life expectancy in Australia; it stands at 85.1 years for females born today.** However,
according to the Chief Officer’s Annual Report of the year 2011-2012, the Australian Capital
Territory had the highest number (15.5 per cent) of mental and behaviour problems in
Australia?** Whilst more than three-quarters of Aboriginal and Torres Strait Islanders reported
good to excellent health, the number hospitalised for chronic kidney disease was four times
greater for non-Indigenous Australians. Also, low birth weight was more than twice as common
amongst babies born to Aboriginal mothers as amongst their non-Aboriginal counterparts.*”
Similar disparities are found in the education system.

Whilst pastoral stations and churches form the bases of early 19"-century schools in the
Australian Capital Territory, in later years the Territorial government administered their own
public-school education. The Australian Capital Territory Department of Education and
Training School Census 2015 shows a steady increase in the enrolment of Indigenous children
between 2011 and 2015. That is, 1 569 and 2 082 Indigenous children compared with 66 144
and 71 917 non-Indigenous student enrolments.** However, in 2012, the retention rate of
Aboriginal students in year 7-10 (96.3 percent) and 7-12 (63.1 percent) was much lower than
that of non-Aboriginal students in year 7-10 (102.6 percent) and year 7-12 (90.4 percent).*

3 Ibid. See, the Australian Capital Territory (Self-Government Act) 1988

9 ACT Health, “F.4 Asset Management”, (20 August 2015), available at: <
http://www.health.act.gov.au/datapublications/reports/annual-reports/2013-2014-annual-report/section-f-financial -
management/f4>.

%0 ACT Health, ‘Annual Report 2013-2014° (Government, ACT Government Health Directorate, 2014) 280, 14
<http://www.health.act.gov.au/datapublications/reports/annual-reports/2013-2014-annual-report/section-f-financial-
management/f4>.

“! ACT Government, ‘The Australian Capital Territory Chief Health Officer’s Report 2014° (Government Report,
Department of Health, May 2014) 126, 5

<https://www.health.act.gov.au/sites/default/files/ ACT%20Chief%20Health%200fficers%20Report%202014.pdf>.
“? 1bid 6.

% Department of Education and Training, ‘ACT School Census’ (Government Report, ACT Government, February
2015) 10, 2 <http://www.det.act.gov.au/__data/assets/pdf_file/0003/714522/2015-Feb-Census-Publication.pdf>.

* Ministry of Council of Education and Early Childhood Development and Youth Affairs, ‘Aboriginal and Torres
Strait Islander Education Action Plan 2010-2014” (Government Report, Ministry of Council for Education, 2012) 49,
36
<http://scseec.edu.au/site/DefaultSite/filesystem/documents/ATS19%20documents/2012%20ATSI%20Report/ ATSIE
AP%202012%20Report.pdf>; Standing Council on School Education and Early Childhood, and Education Services
Australia, ‘Aboriginal and Torres Strait Islander Education Action Plan 2010-2014: 2012 Annual Report’ (Education,
Standing Council on School Education and Early Childhood, 2013) 378, 291
<http://www.scseec.edu.au/site/DefaultSite/filesystem/documents/ATSI%20documents/2012%20ATS1%20Report/A
TSIEAP%202012%20Report.pdf>.
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Unique to the Australian Capital Territory is the Galambany Circle Sentencing Court
(hereafter the Galambany Court), which is one of 18 Indigenous sentencing courts in Australia.
Established in 2004, the Galambany Court aims to offer an alternative criminal pathway for
Aboriginal Peoples. The conceptual framework behind the Galambany Court was created with
the intent of promoting Indigenous justice practices and mitigating the inefficiency and
incompetence of the settler-colonist legal system. However, the Galambany Court has been
criticised for ‘using only white settler-colonists law to sentence offenders already deemed guilty

through plea or finding’ rather than applying any form of Indigenous customary laws.**

Queensland

[T]he Government is not going to allow white and near white children whether their
parents are black or white to remain on the Settlements at the cost of the tax payer. You
have to educate coloured people to make the sacrifice to have their children adopted
and so give them the chance to enjoy the privileges of the white community.**

An original member of the Federation of Australia, Queensland separated from New South
Wales in 1851. On 6 June 1859, Queen Victoria approved the establishment of the new
colony. *” The 2011 Census in Australia puts the population of Aboriginal Peoples in
Queensland at 155 825 (see Table 2.4) from 48 communities (see Table 2.5)* residing across its
1 727 000 square-kilometres. Historically, Queensland has had a relatively high proportion of
settler-colonists in its population. The Commonwealth Bureau of Census and Statistics, 1966,
indicated that 98 percent of Queenslanders were British (including Irish) born in (461 829) or
outside (173 215) of Australia’s second largest state.*” As in the Australian Capital Territory,
these non-Indigenous Australians in Queensland are better served by the state’s health and
education system.

Despite progressive education policies, there is still a gap between Aboriginal and non-
Aboriginal students. Queensland abolished payment of fees to national schools, a move that
prompted the State Education Act of 1875.‘° February 2015 data from the Queensland
Department of Education and Training reported that 9.4 percent (49 727) of its 524 823 full-

time students enrolled in State School were Aboriginal students. However, the 2012 school

% Sarah Xin Yi Chua and Tony Foley, ‘Implementing Restorative Justice to Address Indigenous Youth Recidivism
and Over-Incarceration in the ACT: Navigating Law Reform Dynamics’ (2014) 18(1) Australian Indigenous Law
Reporter 138, 142-143.

% Bringing Them Home: Report of the National Inquiry into the Separation of Aboriginal and Torres Strait Islander
Children From Their Families (Human Rights and Equal Opportunity Commission, 1997) 62.

%" Queensland Government, Creation of a State (5 March 2013) About Queensland and its government
<https://www.qld.gov.au/about/about-queensland/history/creation-of-state/>.

% Government of Queensland, Aboriginal and Torres Strait Islander Community Histories (2015) Government
<http://www.qgld.gov.au/atsi/cultural-awareness-heritage-arts/community-histories/index.html>.

% John Patrick O’Neill, ‘Census of Population and Housing: Part 3 - Overseas-Born Population’ (Population:
Related Characteristics Volume 2, Commonwealth Bureau of Census and Statistics, Commonwealth of Australia, 30
June 1966) 90, 14
<http://www.ausstats.abs.gov.au/ausstats/free.nsf/O/EDE3C1DB8B4FD932CA257880008214E1/$File/1966%20Cens
us%20-%20Volume%202%20Population%20-%20Related%20Characteristics%20-%20Part%203%200verseas-
Born.pdf>.

“% Greg Logan and Eddie Clarke, ‘State Education in Queensland: A Brief History’ (Government Report No. 2,
Policy and Information Services Branch, Queensland Department of Education, 1984) 28, 2
<http://education.gld.gov.au/library/docs/edhistory/stateedu.pdf>.
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retention rate of Aboriginal and Torres Strait Islander students in years 7-12 (62.1 percent) is
significantly lower than that of non-Aboriginal students (85.2 percent).”* Challenges also face
Aboriginal Peoples in the health system.

The Queensland Chief Health Officer’s Annual Report (2014) affirms that the State is
‘outliving much of the world — of 187 countries, as Queensland ranked amongst the top 10’ for
higher life expectancy. In spite of the improvement in the State’s health, Aboriginal
Queenslanders’ death rate is 60 percent greater than that of non-Indigenous Peoples. An
estimated 40-50 percent more Indigenous Queenslander women smoke during pregnancy.
Therefore, the infant mortality rate for babies born to Indigenous Queenslanders mothers is 87
percent higher than the non-Indigenous rate, with no change since 2002.*> The Chief Health
Office Annual Report further stipulates that ‘the leading causes of burden of Indigenous
Queenslanders were mental disorders (17 percent), cardiovascular disease (15 percent), diabetes
(10 percent) and chronic respiratory disease (9 percent)’.*

Table 2.4: Population characteristics of Australia, 1901* and 2011

States 1901 (%) Foreign born (%) 2011 (%) Indigenous (%) Foreign born (%)
Victoria 1,201,070 (31.8) UK (18.0) 5,354,042 (24.9) 37,990 (0.18) England (4.2)
Queensland 498,129 (13.2) Other Europe (2.0) 4,332,739 (20.1) 155,825 (0.72) New Zealand (2.2)
New South Wales 1,354,846 (35.9)  Asia(1.2) 6,917,658 (32.2) 172,620 (0.80) China (1.5)

South Australia 363,157 (9.6) New Zealand (0.7) 1,596,572 (7.4) 30,430 (0.14) India (1.4)
Western Australia 184,124 (4.9) Other (0.8) 2,239,170 (10.4) 69,664 (0.32) Italy (0.9)

Tasmania 172,475 (4.6) Not Stated (0.2) 495,354 (2.3) 19,625 (0.09)

Northern Territory N/A 211,945 (1.0) 56,776 (0.26)

Australian Capital N/A 357,222 (1.7) 5,185 (0.02)

Territory )

Total 3,773,801 (100) 857,575 (22.7) 21,507,717 (100) 548,369 (2.53)" 2,194,724 (10.2)

Source: Australian Bureau of Statistics.

Queensland also represents an Australian jurisdiction that perpetrated state violence
against Indigenous women and girls through a policy of forced adoption. An Inquiry into the
Separation of Aboriginal and Torres Strait Islander Children from their Families carried out by
the Human Rights and Equal Opportunity Commission in 1997 found that between 1 in 10 and
3 in 10 Indigenous children were forcibly removed from their families between 1910 and
1970.”* Queensland and Western Australia governments confirmed that during that time all

Indigenous children in their States were affected. On 13 February 2008, the Queensland

“ Standing Council on School Education and Early Childhood, and Education Services Australia, above n 394, 142.
%2 Government of Queensland, ‘The Health of Queenslanders 2014: Fifth Report of the Chief Health Officer
Queensland’ (Government Report, Department of Health, 2014) 208, vii
<https://www.health.qld.gov.au/publications/research-reports/reports/cho-report/cho-full-report.pdf>.

“% I1bid 154.

“% Dennis Trewin, ‘Selected Social and Housing Characteristics’ (Government Report, Australian Bureau of
Statistics, 2001) 136, 5
<http://www.abs.gov.au/AUSSTATS/abs@.nsf/0/LIEAT8AFE3DE2EDCACA256BDA0073EB53?OpenDocument>.
“% Reconciliation Australia, ‘Apology to Stolen Generations: Questions and Answers’ 2
<https://www.qcaa.qld.edu.au/downloads/approach2/indigenous_read012_0801.pdf>.
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Parliament made an apology to pay tribute to Stolen Generations of Indigenous Peoples.* In

spite of the apology, no compensation was given to Stolen Generations survivors.

Western Australia

Archaeological evidence from Perth and Albany suggests that the Noongar people have
lived in the area for at least 45,000 years... Once the Europeans had arrived on the
West Coast, Captain James Stirling noted that the Noongar people ‘seemed angry at
the invasion of their territory’... Conflict between the Noongar people and the
European settlers continued until Governor Stirling believed that if the Noongar people
attacked en masse the settlement may be under threat. Settlers had begun to take the
law into their own hands after attacks on homesteads by Noongar people. This led to
conflicts such as the Pinjarra Massacre in April 1834."

Both archaeological records and historical facts establish the Noongar as First Peoples in
Western Australia. The archaeological evidence shows that Aboriginal ancestors probably
arrived in Western Australia around 38 000 BC. But, James Sykes Battye*® writes that the
discovery and history of Western Australia is generally credited to Dutch and English explorers
beginning in the early 1600s.”* After Englishman William Dampier’s denigration of Aborigines
as ‘the miserablist people in the world, who differ little from brutes’** and Captain Cook’s
‘discovery’ of Terra Australis, Lieutenant George Vancouver claimed King George 11l Sound
on behalf of the British Crown in 1791. King George Sound, present-day Albany, is home to the
Menang Noongar people. The Menang Noongar people are composed of 66 Indigenous
language groups. Captain James Stirling officially claimed the territory of Western Australia
(then the Swan River Settlement) in 1829, becoming its first governor until 1832.* The colony

joined the Commonwealth of Australia on 1 January 1901.

%% c=AU; 0=The State of Queensland; ou=Parliament of Queensland, Queensland Parliament Marks Apology to
Stolen Generations, 13 February 2008 (2011) The Queensland Parliament <https://www.parliament.qld.gov.au/get-
involved/events-and-activities/2008/2008-02-13-ApologyToStolenGeneration>.

“7 South West Aboriginal Land and Sea Council, The Noongar People (2015) History
<http://www.noongar.org.au/noongar-people-history.php>.

“%% James Sykes Battye (1871-1954) born to parents from Yorkshire, England, was the first chief librarian of the
Victoria Public Library in Perth from 1894-1954. He died in office 60 years later. The State Library of Western
Auwustralia is named in his honour (see, http://adb.anu.edu.au/biography/battye-james-sykes-5156 and
http://www.slwa.wa.gov.au/about_us/125 facts_for_125_years).

“° Battye, above n 353, 6-11.

“1° Ibid 29.

“I See, F. K. Crowley, 'Stirling, Sir James (1791-1865)', Australian Dictionary of Biography, National Centre of
Biography, Australian National University, http://adb.anu.edu.au/biography/stirling-sir-james-2702/text3791,
published first in hardcopy 1967, accessed online 13 August 2015.
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Table 2.5: Population distribution showing sex, health and educational facilities
States Females Males Total (%) University" School* Health
NSW 3,504,780 3,408,878 6,917,653 (32.2) 11 3,081 269
ViIC 2,721,423 2,632,619 5,345,042 (24.9) 9 2,219 286
QLD 2,184,518 2,148,221 4,332,739 (20.1) 10 1,719 150
SA 809,354 787,218 1,596,572 (7.4) 5 722 82
WA 1,112,992 1,126,178 2,239,170 (10.4) 5 1,067 70
TAS 252,679 242,675 495,357 (2.3) 1 263 48
NT 102,428 109,517 211,945 (1.0) 1 192 5
ACT 180,476 176,746 357,222 (1.7) 2 130 58
Total 10,873,704 10,634,013 21,507,717 (100) 44 9,393

Source: Australian Bureau of Statistics (2013), State Department of Education and Health websites and annual reports

The size and scope of Western Australia and its health and education programs are quite
large. Western Australia is the largest state in Australia with a total land area of 2 529 875
square kilometres, accounting for 33 percent of Australia’s total land mass.“? Aboriginal
Peoples constitute 2.75 percent (69 664) of Western Australia’s 2 239 170 million inhabitants
according to the Australian Bureau of Statistics Census 2011 (see Table 2.4). The Western
Australia Country Health Service has the largest health delivery service in Australia and one of
the largest in the world. The Western Australia Country Health Service has 70 hospitals,
delivering care to 530 000 people, including 480 000 Aboriginal Australians across a 2.5
million square kilometre area (see Table 2.5).¢

In spite of its well-developed health and education systems, Western Australia still
struggles to dispense services equitably to Aboriginal Peoples. In 2006, the leading causes of
death amongst Indigenous Peoples in Western Australia were cardiovascular disease, injury and
neoplasms (almost entirely cancers). The death rate from intentional self-harm was 3.1 times
higher for Indigenous Peoples than for non-Indigenous Peoples. Between 2009 and 2011,
mortality for Indigenous infants was 2.4 times higher than for non-Indigenous infants.” In 2014,
283 739 students (48 percent girls) were enrolled in Western Australia’s public school. Of these,
23 219 (8 percent) were Aboriginal. Western Australia’s Department of Education Annual
Report (2014) laments that ‘closing the gap between the performance of Aboriginal and non-
Aboriginal students in literacy, numeracy, attendance and retention continues to be a major
challenge’.”* The overall retention rate for the 650 Aboriginal students in Year 8-12 for 2013

was 43.8 percent compared with 79.3 percent of all public-school students in Western Australia.

“? For Teachers For Students, Australian Education Resources “Western Australia” (12 August 2015), available at:
<http://www.forteachersforstudents.com.au/site/themed-curriculum/western-australia/facts/>.

“* Government of Western Australia, ‘WA Country Health Service Annual Report, 2013-14" (Government Report,
Western Australia Country Health Service, 2014) 158, 12
<http://ww2.health.wa.gov.au/~/media/Files/Corporate/Reports%20and%20publications/Annual%20reports/wachs_a
nnual_report2014.ashx>.

““Neil Thomson et al, ‘Overview of the Health of Indigenous People in Western Australia 2013’ (Academic,
Auwstralian Indigenous HealthinfoNet, September 20131) 76, 1-4
<http://www.healthinfonet.ecu.edu.au/uploads/docs/wa-overview-2013.pdf>.

“> Western Australia Government, ‘Department of Education Annual Report 2013-14’ (Government, Department of
Education, 2014) 157, 14 <http://www.education.wa.edu.au/home/detcms/public-education/content/about-
us/publications/annual-reports/2012-2014/department-of-education-annual-report-2013-2014.en?cat-id=14662810>.
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Only 27.2 percent of Aboriginal students graduated from Year 12 compared to 70.5 percent of
all students enrolled in public school.”* Notably, there were 96 Focus schools (69 government
schools, 15 Catholic schools and 12 independent schools) in Western Australian that had 9 723
Aboriginal students enrolled in 2012. Focus schools are mainly the lowest 5 percent of schools
based on overall performance, and they are encouraged to use flexible and innovative
approaches to address the educational needs of Aboriginal students.*

2.1.2 Theme 2: White Supremacy, Patriarchy and Racism

The twisted idea of white supremacy arms James Cowles Prichard and many other white people
with the belief that Africans and Aboriginal Peoples in Australia are sub-humans, inferior and
barbaric. For example, ethnographer and anthropologist James Cowles Pritchard claims that,

Negroes, Hottentots, Esquimaux, and Australians are not, in fact, men in the full sense
of the term, or beings endowed with mental faculties similar to our own. These and
other barbarous tribes are inferior in their original endowments to the proper human
family, which supplied Europe and Asia with inhabitants; that, being organically
different, they are separated by an ‘impassable barrier’ from the race which displays in
the highest degree all the attributes of humanity, and can never be raised to an equality
with it...that the ultimate lot of the ruder tribes is a state of perpetual servitude; and that
if, in some instances, they should continue to repel the attempts of the civilised nations
to subdue them, they will at length be rooted out and exterminated from every country
on the shores of which Europeans shall have set their feet.**

Many ‘great’ white men (e.g. Winston Churchill,”* Abraham Lincoln, and Thomas Jefferson)
also espoused racism against Indigenous Peoples in Australia and Africa.”> According to Tom
Heyden, ‘[i]n Churchill’s view, Protestant Christians were at the top, above white Catholics,
whilst Indians were higher than Africans’.” In line with this thinking, ‘Churchill saw himself
and Britain as being the winners in a social Darwinian hierarchy’.”” The inherent nature of white

superiority, propagated mostly by white males, has a destructive effect on the subjugated, even

“% 1bid 149, 151.

“7 Standing Council on School Education and Early Childhood, and Education Services Australia, above n 394, 175.
“% James Cowles Prichard, ‘The Physical and National History of Mankind’ (1847) XXIV(IV) The British and
Foreign Medical Journal of Practical Medicine and Surgery 49-80; Henry Reynolds, This Whispering in Our Hearts
(1998) 24. Also see, Appendix IlI.

% The Staff Reporter, ‘The Churchill You Didn’t Know’ The Guardian (London, UK), 28 November 2002
<http://www.theguardian.com/theguardian/2002/nov/28/features11.g21>.

2 Edward Long, History of Jamaica. Or, General Survey of the Ancient and Modern State of That Island:: With
Reflections on Its Situation, Settlements, Inhabitants, Climate, Products, Commerce, Laws, and Government (Oxford
University, 1774)
<http://books.googleusercontent.com/books/content?req=AKW5Qadfavo5XVmZMO0OI1a29Jhw680STcnX-
qvy3MXHVY 1bmEQtuQf8rTGI2i2Svael LCMHMXVN9IIK97JpJv5Da7tlw435FR_w5Y6DUjyryN-
fpwben_jgrIFdTImmKG61y-

aicjCULtWpSPIgkO1wcKfKLRLY_4kTdAJ6BWAPKWSIre54RZCDJ4e9P2euWTHY QXG5Q3HZ53SIX7ufWHblws
YNJelP75DsPVp_HzycMCZQICrg5cE-Dv2ISHH28jhF_VW8IdYMFIpejy>; Darren Curnoe, How Did We Get
Here? - Are Races Real? (UNSWTYV, 2015) <https://www.youtube.com/watch?v=8C4te2CTleo>. Edward Long
claims that Africa is ‘everything that is monstrous in nature, where these creatures [Africans] are frequent and
familiar; where the passion rage without any control; and the retired wilderness presents opportunity to gratify them
without fear of detection!” Notwithstanding, since all humans are one race. It is argued that the idea of race is based
on pseudoscience.

“ Tom Heyden, ‘The 10 Greatest Controversies of Winston Churchill’s Career’ BBC News (London, UK), 21
January 2015 <http://www.bbc.com/news/magazine-29701767>.

2 Ibid.
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if it is done subliminally. Fanon,”” Malcolm X, W E B Du Bois,”” Walter Rodney,”” C L R
James*” and Cornel West;* all confront the issue of racism and self-hatred amongst Black
people from colonial Africa within the specific context of consciousness-raising, enlightenment,
and liberation of the masses from oppression. As a case in point, a former slave who returned to
Liberia justified his vote for American-born settler-colonist, Stephen Allen Benson, who was of
mixed heritage, by stating,”” ‘[t]he folks [white slave owners in America] will think as how we
darkies aint fitten to take care 0o’ ourselves — aint capable. [Stephen Allen] Benson’s ‘coloured
people all over’...I vote for Benson, sir, ‘cause I wants to know if (sic) we’s going to stay
nigger or turn monkey’.”” Here the voter struggles with his own identity as a Black African,
whilst placing his hopes for redemption in Benson, a process described by Fanon as
‘revolutionary elite’** and by E Franklin Frazier as ‘Black Bourgeois’, whereby, lighter-skinned
Africans are seen as superior to darker ones in an acceptance of Churchill’s hierarchy of social
Darwinism.”> As a result of these attitudes, racism shaped the political evolution of Liberia and
Australia.

Australia’s history of racism within the political class begins at its founding. Henry
Reynolds offers a disturbing overview of a discussion on race by Australia’s first Federal
Parliament, who were all white men. Reynolds recounts that there was little doubt that ‘there
was a demonstrable hierarchy of races with the northwest Europeans, the Nordics or Caucasians
at the top and the Africans, Melanesians and Aborigines at the bottom’.** Isaac Isaacs,” the
future High Court judge and Governor-General, noted that in promoting the advancement of
Australia, he ‘would not suffer any black or tinted man to come in and block the path of
progress’.“* On the contrary, he said he ‘would resist to the utmost, if it were necessary, any

murky stream from disturbing the current of Australian life’.”* Reynolds goes on, ‘[i]n the

2 Fanon, Toward the African Revolution, above n 247, 78; Fanon, above n 247, 150.

“ Malcolm X, ‘Who Taught You to Hate Yourself?” (Video at the Funeral Services of Ronald Stokes, Los-Angeles,
5 May 1962) <https://genius.com/Malcolm-x-who-taught-you-to-hate-yourself-annotated>.

> WEB Du Bois, The Education of Black People: Ten Critiques 1906-1960 (Monthly Review Press, 1973) 62; WEB
Du Bois, Black Reconstruction: An Essay Toward a History of the Part Which Black Folk Played in the Attempt to
Reconstruct Democracy in America, 1960-1880 (Harcourt Brace and Company, 1st ed, 1935) 166.

2 \Walter Rodney, How Europe Underdeveloped Africa (Black Classic Press, 2011) 225.

I CLR James, The Black Jacobins: Toussaint L’ Ouverture and the San Domingo Revolution (Vintage Books, 2nd
revised, 1989) 163-164.

¢ Cornel West, Race Matters (Vintage Books, 2nd ed, 2001) 53-55.

“? National Portrait Gallery, “Stephen Allen Benson (1816-1865)”, (2015) available at:
<http://www.npg.si.edu/exh/awash/benson.htm>.

% Karnga, above n 171, Xiv—xv.

“* Fanon, above n 247, 200.

2 E Franklin Frazier, Black Bourgeoisie: The Rise of a New Middle Class 112.

“** Henry Reynolds, Nowhere People (Penguin, 2005) 85.

% Zelman Cowen, “Isaacs, Sir Isaac Alfred (1855-1948)”, Australian Dictionary of Biography, National Centre of
Biography, Australian National University, available at: http://adb.anu.edu.au/biography/isaacs-sir-isaac-alfred-
6805/text11773>, published first in hardcopy 1983, accessed online 14 August 2015.

“* Reynolds, above n 433, 86.

“* Ibid.
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House of Representatives Richard Edwards,” the member for Oxley, [Queensland] referred to
the danger of contamination and the “great desire we have to preserve the purity of our race™”.*
Resistance to stirring the racial pot by glorifying white supremacy can also be heard in
the voices of Sir John Forrest and Sir George Reid. Forrest did not ‘want to see any more colour
in [his] race, at any rate of a black kind’.** His colleague Reid*® was convinced that ‘the current
of Australian blood shall not assume the darker hues’.** James Ronald,*> a member for South
Melbourne, added, ‘the country should never try to blend a superior with an inferior race’.**
South Sydney’s G B Edwards proclaimed that ‘racial contamination would proceed from the
lowest strata of society and filter up until it comes to the highest, permeating the whole
nation’.* John C Watson,”® former Prime Minister, declared that those of ‘our daughters and
sisters who married non-Europeans were regarded as self-sentenced outcasts’.*” In his analysis
of these racist views, Reynolds reflects on how unfathomable it is that settler-colonists had such
a propensity to ignore their relatively recent past as outcast criminals from Britain whilst
ascribing all things progressive to white people and reducing all things primitive to the darker
race. Even more perplexing is the context in which such subjective ideologies have a quarter, in
this case, the Federal Parliament of Australia, which is the law-making branch of government
where the principle of equality and justice should be epitomised, respected, and promoted.
Settler-colonisers thrive on creating racial, class, and gender stratifications. Liberia’s
African American settler-colonist elite, like their fellow Australian settler-colonists, craved to
be counted as equals in their new homes. Ultimately, they yearned for freedom from
discrimination and abuse. For these troubled settler-colonists, being ‘civilised” means attaining
a superior social standing through adopting a white (i.e. “Westernised’) lifestyle. They regarded
the civilised as those who followed the Western way of life, as opposed to an Indigenous
African one. Upon their arrival from the Deep South, former slaves struggled to re-create
Monrovia as an American ‘westernised’ capital city,* leaving the primitive ‘country people’ in
the bush. Merran Fraenkel, a white American who first visited Liberia in the late 1960s, argues

that in colonised Liberia, ‘civilisation is a process in which all Monrovians are involved, and

“" Australian Senate, “Richard Edwards (1842-1915), Member for Oxley (Queensland) 1901-1913)”, (2015)
available at: < http://exhibitions.senate.gov.au/pogg/members/pdf/edwards_r.pdf>.

“* Reynolds, above n 433, 86-87.

% 1bid 87.

“YW. G. McMinn, “Reid, Sir George Houstoun (1845-1918)”, Australian Dictionary of Biography, National Centre
of Biography, Australian National University, available at: <http://adb.anu.edu.au/biography/reid-sir-george-
houstoun-8173/text14289>, published first in hardcopy 1988, accessed online 14 August 2015.

“! Reynolds, above n 433, 87.

“? Australian Senate, “James Black Ronald (1861-1941), Member of Southern Melbourne (Victoria) 1901-1906,
available at: <http://exhibitions.senate.gov.au/pogg/members/ronald.htm>.

“* Reynolds, above n 433, 88.

“> Reynolds, above n 433, 87.

“° Bede Nairn, “Watson, John Christian (Chris) (1867-1941)”, Australian Dictionary of Biography, National Centre
of Biography, Australian National University, available at: <http://adb.anu.edu.au/biography/watson-john-christian-
chris-9003/text15849, published first in hardcopy 1990, accessed online 14 August 2015>.

“7 Reynolds, above n 433, 93.

“¢ Fraenkel, above n 39, 196. According to Fraenkel, the Kru used the term kwi klo to describe Monrovia as ‘the
white man’s town’ or Town Centre.
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theoretically a person’s social position is measurable against a scale of ranking based on varying
degrees of civilisation’ (see Figure 2.1 below).”* Unfortunately, this social ranking is still in
effect in Liberia today.

This social class ranking observed in Liberia is quite similar to the kind envisaged by
Churchill, Edwards, Forrest, Reid, Ronald and Edwards described above. Earlier writers and
thinkers, such as Edward Wilmot Blyden, an African American Returnee to Liberia from the US
Virgin Island, critique Fraenkel’s argument with respect to the validity of Liberian history told
by non-Liberians. In contrast to Fraenkel’s linear relationship of social ordering in Liberia, that
is, the creation of a class system that places elites at the top and Indigenous Peoples at the base

(see Figure 2.1), Blyden dissected

o AcElite a much more complex Liberia
(senior officers of the three
branches of government,
and their families) beneath the surface of what would
B: Honourables (Other government general Iy pass for Conventlonal

officials from head of bureau up; certain
doctors, lawyers, clergymen)

wisdom regarding Liberia’s elitism

C: Civilised (minor officials, clerks, school and C|aSSI8m Blyden COﬂStanﬂy

teachers, nurses. Also, lower level electricians,
mechanics, drivers, and craftsmen) R
challenged the  conventional

D: Indeterminate (domestics)

wisdom of using a simplistic

E: Tribal or Uncivilised (labourers, stevedores, fishermen,

tty-traders) . .
- analogy to describe black Africa as
Figure 2.1: Pyramid of social class in Liberia uncivilised and inferior.”> Another
Source: Merran Fraenkel, Tribe and Class in Monrovia (London: Oxford University Press, Liberian SChOIar, Abayoml Karnga'

1966) 199.

expands on Blyden’s critique.
Karnga, a Liberian historian descending from recaptured slaves who were returned to
Liberia, believes that some white people are ‘true friends of the Negro race’, although, he warns
of an ‘army of Negro-phobist among the same race’.”* Based on Blyden’s and Karnga’s
divergent views, it can be argued that African American settler-colonists are internally
conflicted by their Black Skin White Mask,** as Frantz Fanon aptly titled his ground-breaking
book. Fanon expanded on Karnga’s concept that, driven by conditioning and indoctrination,*

‘Negro-phobists’ developed a proclivity to reject their own. Malcolm X also vehemently spoke

“ 1bid 197. Fraenkel describes social hierarchical structure in Liberia: the top social stratum is referred to locally as
‘the elite’, ‘society’, ‘high society’ or ‘big shots’ although the last of this term may have a much wider connotation.
The nucleus of the elite consists of a number of Americo-Liberian.

“% Ruth Blyden, Blyden, Edward Wilmont (1832-1912) (2015) Black Past <http://www.blackpast.org/gah/edward-
wilmot-blyden-1832-1912>.

“! Karnga, above n 171, x.

2 Fanon, above n 247.

% Carter Godwin Woodson, The Mis-Education of the Negro (The Associated Publisher, 1933) 1
<https://devontekwatson.files.wordpress.com/2013/10/miseducation-text.pdf>; Carter Godwin Woodson, The
Education of the Negro Prior to 1861 - A History of the Education of the Coloured People of the United States from
the Beginning of Slavery to the Civil War (Putnam, 1915) 3. Carter Woodson, the Father of African American
History, opens The Mis-education of the Negro: ‘The ‘educated Negroes’ have the attitude of contempt toward their
own people because in their own as well as in their mixed schools Negroes are taught to admire the Hebrew, the
Greek, the Latin and the Teuton and to despise the African’.
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against this kind of Negro-phobia®* that Gerald Taiaiake Alfred calls ‘inward self-hating’.**
Unfortunately, the political and administrative structures established in Liberia generated
similar problems of identity and social stratification amongst Indigenous Liberians.

A system of ‘indirect rule’ imposed on Indigenous Liberians by settler-colonists
contributed to the stratification and denigration of Indigenous Liberians. Indirect rule is a
strategy devised by settler-colonists and their descendants to maintain control over Indigenous
Peoples through an efficient administrative service, whereby certain Indigenous Persons are
selected by a settler-colonist administration and given special standing within the colonial
structure and power over other Indigenous Peoples. In Liberia, this form of administration has a
direct link to the settler-colonists’ slave history, where slave masters infantilised Black slave
men and rewarded disloyalty and deception shown by slaves towards fellow slaves.”® The
practice of indirect rule typifies the unequal and traitorous relationship between servant and
master, thereby breeding a culture of self-hatred and resentment amongst Black folks over time.

From its founding, Liberian settler-colonist leadership searched for ways to manage
Indigenous Peoples. In his Annual Address to the Liberian Legislature on 15 December 1904,
President Arthur Barclay (1904-1912), praised the effectiveness of indirect rule through

Honourable HJ Moore, Secretary of the Interior, who was,

...recognised as the Agent of the Government of Liberia among the tribes of the
hinterland of Montserrado, among whom he was widely known. His tactful
management maintained the peace of a great part of the province for many years,
especially of the districts contiguous to the Americo-Liberia townships... Secretary
Moore received from his father much useful information and sound advice as to the
manner in which the native population ought to be controlled and governed.*’

Warily recognising Native Peoples in Liberia as citizens, President Arthur Barclay sought to
pattern control of Native Peoples in Liberian along the lines of indirect rule. He set out to use
traditional chiefs as instruments of the central government to maintain law and order at the local
level. The policy not only offered an economic advantage to African American settler-colonists
by extending political power to them, but it also perpetuated social division within the
hinterland. More than 20 Indigenous language groups were divided, a number much closer to

the existing 16 language groups found in Liberia today. Irrespective of the socio-political

4 X, above n 424. Malcolm X delivers a powerful speech at Ronald Stokes’ funeral in Los Angeles on 5 May 1962:
“Who taught you to hate the texture of your hair? Who taught you to hate the colour of your skin to such extent that
you bleach to get like the white man? Who taught you to hate the shape of your nose and the shape of your lips? Who
taught you to hate yourself from the top of your head to the soles of your feet? Who taught you to hate your own
kind? Who taught you to hate the race that you belong to, so much so that you don’t want to be around each other’?
** Gerald Taiaiake Alfred, ‘Colonialism and State Dependency’ (2009) 5(2) Journal de la Sant€Autochtone 42.
Alfred seamlessly connects the impacts of colonialism on Indigenous men and violence against Indigenous women:
‘Indigenous men’s difficulties in comprehending and dealing effectively with the source of their own
disempowerment has led to a compounding of the problem for Indigenous women and children, who are frequently
the targets of men’s raging manifestations of internalized self-hatred. This problem exists in various forms and
intensities across the entire economic and social spectrum...’

6 Michelle Alexander, The New Jim Crow: Mass Incarceration in the Age of Colorblindness (New York, NY: The
New Press, 2011) at 118; Jeff Forret, Slave Against Slave: Plantation Violence in the Old South (Baton Rouge, LA:
Louisiana State University Press, 2015) at 41.

7D Elwood Dunn (ed), The Annual Messages of the Presidents of Liberia 1848-2010: State of the Nation Addresses
to the National Legislature - from Joseph Jenkins Roberts to Ellen Johnson Sirleaf (De Gruyter, 2011) 430.
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impact on various language groups in Liberia, in the end, it created an opportunity for African
American settler-colonists to capitalise on such political fragmentation to exploit Native
Peoples.”® Even though, in later years, a more cohesive paramount chieftainship somehow
reversed the process of fragmentation, to date, only the Dey, Mende, Ghandi, Kissi, and Belle
Peoples unite under single paramount chiefs. The same cannot be said of the Kpelle, for
example, who were dispersed amongst four administrative areas. In other cases, fragments of
several mutually hostile ethnic groups were incorporated within single districts. Patterns of
indirect rule in Liberia still exist today.

Currently, the indirect rule in Liberia is operationalised in the Department of the
Interior (now the Department of Internal Affairs).“* According to Liebenow, the Liberian
Department of the Interior was created during the presidency of James Spriggs Payne (1968).
The effectiveness of the Department of the Interior was blunted by a lack of qualified African
American settler-colonists interested in living in the hinterland. Difficulties posed by geography
also hindered the systematic supervision of the administrative officers. These challenges
eventually led to the absence of explicit policy to address dependency relationships between
Native Peoples in Liberia and settler-colonist administrators.”® Even as indirect rule endeavours
to stratify and separate, cultural forces of assimilation work to blur the lines between social and
political classes.

The politics of assimilation juxtaposes the implementation of the indirect rule.
Liebenow reasons that the challenge of assimilating and integrating Native Peoples into a
foreign colonial style has everything to do with settler-colonists’ unfamiliarity with their
physical and human environment. Exacerbating this problem, rather than adapting to Indigenous
customs, African American settlers tend to establish small ‘protective’ enclaves, which keep
them in isolation and enable them to nurture and reconstruct of their previous lifestyles.
Liebenow needs to be understood from a political, rather than a historical perspective, which
takes Liberia from the 1960s and compares it with decolonizing the African States. His work
has been criticised for completely ignoring the unique circumstances under which Liberia was
formed. Nonetheless, Blyden entertains a different view.

Blyden’s view is that the African American colonist-settlers’ objective should be to
achieve assimilation with Native Africans in Liberia rather than with Euro-Americans in the
United States. Blyden’s stance on embracing racial nationalism as a way to minimise the
cultural difference between Native Africans and their distant New World cousins is founded in

unity and collective force. Blyden believes that ‘[w]hen alien and hostile races have come

% Liebenow, above n 55, 57-58.

7 Ibid.

0 Ibid.

“* Shick, above n 170, 31, 33-34; Cassell, above n 53, 13-29, 31-50, 108; Campbell, above n 189, 30-58. The
American Colonisation Society raised funds to set colonies in Liberia by organising State auxiliary chapters. For
example, the Bassa Cove settlement was founded in 1934 by land purchased by the Young Men’s Colonisation
Society of Pennsylvania and New York; the Sinoe settlement was founded in 1838 by the Mississippi State
Colonisation Society in order to relocate slaves from Mississippi; and the most elaborate of them all was the Cape
Palmas settlement organised by the Maryland State Colonisation Society in 1831.
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together, one has had to succumb to the other; but when different people of the same family
have been brought together, there has invariably been a fusion and the result has been an
improved and powerful class.’*? Blyden’s philosophy could be a long-term reality in the making,
considering the significant amount of time it is taking to address the impact of colonisation on
Native Peoples in Liberia. In Australia, the concept of assimilation became the dominant
management strategy.

Native-Settler governance in Australia is fundamentally different from models seen
across colonial Africa, including in Liberia. Whilst the idea of the indirect rule is not usually
applied to Aboriginal-colonists relations in Australia, it can be seen through the Native Police,
Colonial Secretary** (now Indigenous Affairs directly under the surveillance of the Department
of the Prime Minister and Cabinet)* or even supra-structurally by the establishment of the
Governor General Office.” Instead of indirect rule, Ben Silverstein argues that rather than by
direct rule, Australia’s settler-colonist management of Indigenous Peoples was articulated
through affecting their elimination by controlling modes of production, as in the settler
capitalism seen in Liberia and the rest of Africa.

Aboriginal Peoples in Australia were eliminated through racist policies that enacted
aggressive forms of extermination or assimilation, including massacres and forced adoption.
Other policies were predicated on the racist idea of Aboriginal inferiority, including stolen
wages, and the Northern Territory intervention. As examples of explicit state instituted violence
against Aboriginal women and girls, these topics are covered in more depth in chapter 3.
Fortunately, these attempts to eliminate Aboriginal Peoples have failed. However, they have left
Aboriginal Peoples on the margins of political and legal life in Australia. Movements in
Australia by Indigenous advocates are now focused on elevating the political and legal standing
of Aboriginal Peoples, whether through constitutional recognition, self-determination, or
sovereignty rather than indirect governance.

Indigenous Peoples’ desire for self-determination and their corresponding struggle to
overcome patriarchy, white dominance, racism, and elitism in Liberia and Australia are

constantly stymied. Any opportunity for them to interact with settler-colonist governments as

2 Edward Wilmot Blyden, Liberia’s Offering: Being Addresses, Sermons Etc. (John A Gray Printer, 1862) 88.

% Kathy Frankland, ‘A Brief History of Government Administration of Aboriginal and Torres Strait Islander Peoples
in Queensland’ 1
<http://www.slg.qld.gov.au/__data/assets/pdf_file/0008/93734/Admin_History_Aboriginal_and_Torres_Strait_Island
ers.pdf>.

4 See, the Australian Government Department of the Prime Minister and Cabinet, available at:
<https://www.dpmc.gov.au/indigenous-affairs>.

“% See, the Governor-General of the Commonwealth of Australia, available: <https://www.gg.gov.au>. The office of
Governor-General was established by the Constitution of the Commonwealth of Australia in 1901. Appointed at the
pleasure of the Queen on the advice of the Prime Minister, the Governor General is a representative of the Queen in
the Commonwealth. S/he may exercise such powers and functions of the Queen as she may be pleased to assign, but
subject to the Constitution of Australia.

“® Ben Silverstein, ‘Indirect Rule in Australia: A Case Study in Settler-Colonial Difference’ in Fiona Bateman and
Lionel Pilkington (eds), Studies in Settler Colonialism (Palgrave Macmillan UK, 2011) 90, 96
<http://link.springer.com/10.1057/9780230306288>.

“" Ben Worsley, ‘Indigenous Referendum: Australians Invited to Join Community Conference on Recognition Vote’
ABC News (Sydney, NSW), 6 July 2015 <http://www.abc.net.au/news/2015-07-06/australia-big-enough-for-
indigenous-referendum-says-abbott/6598144>.
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independent and sovereign nations with rights to freely determine their political status and
pursue their social, economic, and cultural development,*® or even participate in public affairs,
is solely dependent on the approval of settler-colonist governments. Jill Webb argues that,
despite the explicit language used in Article 1 of both the International Covenant on Civil and
Political Rights and the International Covenant on Economic, Social and Cultural Rights, there
is still contention about whether the ‘all peoples’ who have the right to self-determination
includes Indigenous Peoples.”* Reynolds argues that, for Aboriginal and Torres Strait Islanders,
it is not simply about participating in public leadership roles or seeking inclusion in ‘working
out how to arrange the pieces on the board to construct the most desirable Australian nation’;
rather, it is a question of the Board itself and the rules of the game.” John Bern et al., see a
recurring concern about how Indigenous self-government and representation should be
structured, given the plurality of interests and the diversity of Aboriginal communities.

Reynolds suggests that self-determination should be understood as a single Aboriginal
nation since white Australia sees itself as one sovereign nation since the colonisation.”* Michael
Mansell’s approach to Indigenous sovereignty highlights the relevance of maintaining
Aboriginal local government control in communities, lest their sovereignty is lost to
assimilation. > Michael Dodson purports that self-determination is possible within the
parameters of a modern nation-state; hence, it would be ‘naive to assume that self-determination
equates with separatism’.** Together Dodson and Mansell sum up two schools of thoughts
regarding Indigenous Australians’ desire to claim recognition as First Peoples, as narrated in
Reynolds (1996):

If we are going to enjoy our rights, and more than that to survive as distinct peoples and
cultures, creative new concepts and structures will have to be set in place. We assert,
and will continue to assert, that there are indigenous political and legal systems which
must be recognised as having a place, whether that place be within the basic structures
underlying so-called mainstream society, or parallel to that society. But the fact is that
the foundations of the Australian nation exclude and fail to recognise those pre-existing
social and political orders.”

[Aboriginal] people must be allowed to go beyond struggling for better conditions. The
right to control ourselves on our own land without interference from others is a basic
right. To be and act as a nation of people independent of whites ought not to be a
controversial issue but an entitlement. To impose our own laws in our own
communities; to raise our own finances from our own portions of the continent; to have
our own Olympic team and our own diplomats and passports is our right as a nation of
people. Those rights are or should be the aim of our movement.*”

“¢ Article 1 of both the International Covenant on Civil and Political Rights and the International Covenant on
Economic, Social and Cultural Rights states that, ‘[a]ll peoples have the right of self-determination. By virtue of that
right they freely determine their political status and freely pursue their economic, social and cultural development’.
“*> Wehb, above n 135, 81.

1 Reynolds, Aboriginal Sovereignty, above n 221, 137.

‘" Reynolds, Aboriginal Sovereignty, above n 221.

2 Michael Mansell, From Democracy to Statehood: Aboriginal Self-Determination (Federation Press, 2016).

7 Michael Dodson, ‘Assimilation versus Self-Determination: No Contest’ (Sydney, NSW, 1996)
<https://www.humanrights.gov.au/news/speeches/assimilation-versus-self-determination-no-contest-dodson-1996>.
‘7 Reynolds, Aboriginal Sovereignty, above n 221, 137-138.

> Ibid 138.
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Settler-colonists’ encroachment upon Indigenous spaces and on-going denial of
recognition have resulted in persistent cultural and structural violence with racism, patriarchy,
white supremacy, and elitism at its helm. For some Indigenous Peoples, the connection amongst
language, culture, the land, and full autonomy over Aboriginal Customary Laws requires
fundamental constitutional recognition.”® The Referendum Council, appointed to advise the
Prime Minister and Leader of the Opposition about options for constitutional reform, perceives
Australia’s nationhood as unfinished business. Substantive structural reform requires
recognition of the ancient jurisdiction of First Nations law which was violated when the British
came to Australia to possess ownership of sovereignty that was not ceded.”” As a result, a ‘fuller
expression of Australia’s nationhood’ is required, so that First Nation sovereignty can
effectively and powerfully shine through. Although Indigenous research advocates suggest
equal participation, recognition, and self-government as necessary ingredients for fair play in
the politico-legal domain, such advancement is often complicated by other deeply rooted
problems, such as land dispossession, decolonisation, and the post-colonial struggle of

Indigenous Peoples.

2.1.3 Theme 3: (Land) Dispossession and (De) Colonisation

Having sold their ownership ‘natives’ became tenants of the state on government
land.*

Studies have shown that Indigenous Peoples tend to live off the land through complex use of
farming, hunting, and fishing across Africa and with complex rituals and languages; but their
cultures and languages were shattered by colonisation.”* Captain Arthur Phillip attests to the
fact that Indigenous Peoples in Australia (e.g., Cammerragal and Cadigal) are the original
dwellers of Australia.*® In addition to Phillip’s account, archaeological and anthropological
findings, as noted above, show that Indigenous Peoples in Australia and Liberia inhabited the
land long before settlers arrived. However, settler-colonists used discourse in the law to aid their
justification for dispossessing Indigenous Peoples of their land.** The historical legacy of
dislocation and dispossession, characterised by social disadvantage*” and the forces that would

see it continue, is ever-present.’®

® The Referendum Council, ‘Final Report of the Referendum Council” (Indigenous Employment and Recognition,
Department of the Prime Minister and Cabinet, 30 June 2017) 183, 16 <https://www.referendumcouncil.org.au/final-
report>.

" Ibid 17.

% Wily, above n 304, 73.

" Heather Douglas, Indigenous Crime and Settler Law: White Sovereignty After Empire (Palgrave Macmillan, 2012)
ar.

“% Reynolds, Aboriginal Sovereignty, above n 221, 24-25.

1 paul Keal, European Conquest and the Rights of Indigenous Peoples: The Moral Backwardness of International
Society (Cambridge University Press, 2003) 113
<http://www.ourpgs.com/books/law/European%20conquest%20rights%20indigenous%20people.pdf>.

“2 Australian Law Reform Commission, Aboriginal Customary Laws (30 July 2010) Australian Government:
Auwustralian Law Reform Commission 21 <http://www.alrc.gov.au/inquiries/aboriginal-customary-laws>.

“* Keal, above n 481, 113.

Fynn Bruey: Systematic Gender Violence and the Rule of Law in Indigenous Liberia and Australia 77



According to Reynolds, the concept of terra nullius is ‘the single most important
feature of the British expropriation of Aboriginal land’; it enabled the settler-colonists to
convince themselves that they had a legal and moral right to the land.”* James Prichard opted
for complete extermination should ‘inferior and barbarous’ Aboriginal Peoples reject European
civilisation. For exhibiting such inhumane attitudes, June Oscar (2015) calls English settler-
colonists, ‘greedy to consume the worlds of others’.”* Fanon (1963) rebukes the philosophical

‘justification’ of the settler-colonists in claiming ownership of what is not theirs:

The settler makes history; his life is an epoch, an odyssey. He is the absolute beginning:
“This land was created by us”; he is the unceasing cause: ‘if we leave, all is lost, and
the country will go back to the Middle Ages.” Over against him torpid creatures, wasted
by fevers, obsessed by ancestral customs, form an almost inorganic background for the
innovating dynamism of colonial mercantilism. The settler makes history and is
conscious of making it. And because he constantly refers to the history of his mother
country, he clearly indicates that he himself is the extension of that mother country.
Thus, the history which he writes is not the history of the country which he plunders but
the history of his own nation in regard to all that she skims off, all that she violates and
starves. The immobility to which the native is condemned can only be called in
question if the native decides to put an end to the history of colonization — the history of
pillage — and to bring into existence the history of the nation — the history of
decolonization.

Unfortunately, terra nullius was an idea so repeatedly endorsed that it became a ‘doctrine of
discovery’,” accepted first by the settler-colonists and now by most Australians because of a
distorted colonial curriculum taught in schools.*

European Australians, enamoured with false ideas founded in European common law
and Christian beliefs, have attempted to address injustices done when they dispossessed
Aboriginal Peoples of their lands. Moral and social justice approaches adopted by colonial
Australians include (but are not limited to) apology“* and sorry*° days. Decolonising approaches
and efforts to reinforce claims to original land ownership include (but are not limited to)

Welcome to Country or Acknowledgement of Country.”* Legal justice has taken the form of

“# Reynolds, Dispossession, above n 177, 67.

% June Oscar, ‘Encountering Truth: The Real Life Stories of Objects from Empire’s Frontier and beyond” (Menzies
Lecture Seminar: British Museum Exhibition at the Indigenous Australia Enduring Civilisation, King’s College,
London, 29 April 2015) <http://www.kcl.ac.uk/artshums/ahri/eventrecords/2014-2015/MCAS/June-Oscar.aspx>.

%5 Fanon, above n 247, 51.

“5"\Webb, above n 135, 76.

“% Ashley M Foley, Terra Nullius: The Aborigines in Australia (Bachelor Honours of Arts (Honours) Thesis, Salve
Regina University, 2009) 40
<http://digitalcommons.salve.edu/cgi/viewcontent.cgi?article=1033&context=pell_theses>; Sarah Booth, Teaching
Aboriginal Curriculum Content in Australian High Schools (Master of Education (Research), Edith Cowan
University, 2014) 8 <http://ro.ecu.edu.au/cgi/viewcontent.cgi?article=2523&context=theses>; Commonwealth of
Australia, ‘The Shape of the Australian Curriculum: History’ (Government Policy, National Curriculum Board, May
2009) 16, 8 <http://docs.acara.edu.au/resources/Australian_Curriculum_-_History.pdf>.

¢ Australian Broadcasting Corporation, National Apology for Forced Adoptions (2013)
<http://www.youtube.com/watch?v=5hVbokTpYeg>; Julia Gillard, National Apology for Forced Adoptions
(Attorney-General’s Department, Government of Australia, 2013)
<http://www.ag.gov.au/About/ForcedAdoptionsApology/Pages/default.aspx>.

0 Paul Keating, Prime Minister Paul Keating’s Speech at Redfern (AIATSIS, Government of Australia, 1992). A
coalition of Australian community groups came together in 1998 and declared 26 May as ‘National Sorry Day’ —an
annual day to be remorseful of colonial policies that stole some 50 000 Aboriginal children from their families
between 1910 and the 1970s.

“ Reconciliation Australia, ‘Welcome to Country Q & A Factsheet’ <http://www.unisa.edu.au/Documents/QA -
welcome-to-country.pdf>. Welcome to Country is a ceremony performed (singing, dancing, smoking or a speech) by
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international law and domestic land dispute settlements.*? International law efforts include
founding the United Nations Trusteeship Council and establishing the Declaration on the
Granting of Independence to Colonial Countries and Peoples 1960. But according to Webb,
none of these approaches rendered independence to Indigenous Peoples as they are not included
in the ‘all peoples’ provision stated above.”* Domestic efforts include, but are not limited to,
Terry v Wilson 1849, Mabo 1992+ and Akiba 2013.*° These land settlement cases identify
Indigenous Peoples as the First Peoples of the land. However, implementation and acquisition
of Native Title in Australia by virtue of being Indigenous is far from simple and direct
ownership. Against this backdrop, a full acknowledgement of colonial possession of Indigenous
land begs an assessment of what transpired when 427 convict vessels arrived on the shores of
Indigenous lands between 1788 and 1868. Similarly, settler-colonists to Liberia found
Indigenous peoples inhabiting the lands they ‘discovered’ and chose to inhabit.

As in Australia, appropriation of land by American colonists to settle African American
Former Slaves in Liberia included violence against the land’s Indigenous inhabitants. *’
Although historical materials researched in this study do not point to a violent conflict between

Indigenous Liberians and settlers, except for in the work of a few scholars such as Jeremy

Aboriginal Australians to welcome visitors to their traditional land. Acknowledgement of Country is a way of
showing awareness of, respect for and recognising continuing connection of Aboriginal Australians as original
owners of the land on which a meeting or an event is being held. Matilda House-Williams, a Ngambri, Ngunnawal
and Wiradjuri elder, was the first Indigenous invited to offer a “Welcome to Country’ at the opening of the 42 nd
Federal Parliament of Australia on 12 February 2008 (see, http://genderinstitute.anu.edu.au/australian-inspring-
women-matilda-house-williams-ngambri-ngunnawal-wiradjuri-elder).

%2 Glen Cordingley, ‘Station Gives Yawuru a New Start’ The West Australian (Broome, WA), 3 September 2014
<https://au.news.yahoo.com/thewest/business/wa/a/24881704/station-gives-yawuru-chance-to-rebuild/>.

% Webb, above n 135, 82.

% Reynolds, Dispossession, above n 177, 67.

% Diane Bell, ‘Aboriginal Customary Law: What Is Law [and What Is Not]?” (Seminar at the SA Law Society
Seminar, Adelaide, South Australia, 29 July 2006); Greg Mclntyre, ‘Mabo: A Catalyst for Social Change’ (Public
Lecture at the Public Lecture with Greg Mclintyre, Sparke Helmore 2, ANU College of Law, 13 May 2013)
<http://ncis.anu.edu.au/events/past/index.php#greg_mcintyre>; Henry Reynolds, ‘After Mabo, What about
Aboriginal Sovereignty’ [1996] (April) Australian Humanities Review
http://www.australianhumanitiesreview.org/archive/lssue; Lisa Strelein, Compromised Jurisprudence: Native Title
Cases Since Mabo (Aboriginal Studies Press, 2nd ed, 2009) 116; Henry Reynolds, Why Weren’t We Told?: A
Personal Search for the Truth About Our History (Penguin, 2000) 249; Reynolds, Aboriginal Sovereignty, above n
221, 1-2, 13-15; Henry Reynolds, The Law of the Land (Penguin Books, 1992) 187; Telling Stories: Indigenous
History and Memory in Australia and New Zealand, above n 354, 31; Richard Broome, Aboriginal Australians:
Black Responses to White Dominance, 1788-2001 (Allen and Unwin, 3rd ed, 2002) 233, 235-240; Chris Cunneen,
Indigenous People and the Law in Australia (Butterworths, 1995) 108-118; Max Griffiths, Aboriginal Affairs: A
Short History (Kangaroo Press, 1995); Sarah Keenan, ‘Moments of Decolonization: Indigenous Australia in the Here
and Now’ (2014) 29(2) Canadian Journal of Law and Society 163, 239; An Unruly Child: A History of Law in
Australia (Allen and Unwin, 1995) 11, 119-120; Martin Mhando, Liyarn Ngarn (2007)
<http://www.imdb.com/title/tt2199740/>; Practising Reconciliation?: The Politics of Reconciliation in the Australian
Parliament, 1991-2000 (Department of Parliamentary Services, 2005) 47-77.

“% Lauren Butterly, ‘Unfinished Business in the Straits: Akiba v Commonwealth of Australia [2013] HCA 33’ (2013)
8(8) Indigenous Law Bulletin 1.

“” Dunn and Holsoe, above n 104, xiii—xiv. Dunn and Holsoe list several disputes between the colonists and
Indigenous Liberians in the early days of establishment. For example, in 1822, the first major armed conflict between
repatriate and Indigenous Liberians takes place. In 1838, Dei-Gola war in which Liberia first attempts mediation,
then sides with the Gola. In 1856 war breaks out between the independent colony of Maryland and the Grebo
Confederation. That same year, the Kru Confederation attacks settlement in Sinoe County. An instance worth noting
here regarding frontier battles and Indigenous land dispossession in Liberia. As Liberia HIStory has been mostly
written by descendants of Afro-Americans and foreigners a logical reasoning points to distortions in favour of ‘his’ or
‘her’ story. A case in point is the Matilda Newport account of the Crown Hill Battle. Children of Liberia was thought
of her heroic feat in using a pipe to set-off a canon that wore off natives causing settler emigrates to defeat
Indigenous Liberia. At present, this account is said to have been fabricated and distorted by African-American
emigrates to elevate the persistent superiority and victory in conquering the fellow brothers and sisters.
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Levitt,” neither is there any written documentation (e.g., title or deeds) to evidence land
purchase by treaty nor fair deal, apart from a limited anecdotal citing, “* including an
expropriation narrative stored in the Liberian National Archives.* According to Fanon,
conveniently distorting the history of violence is the settler-colonists’ conscious effort to make
and write the ‘history of his own nation’. Unfortunately, the gluttony of settler-colonists spoken
of by Oscar (above) is no longer an event of the past perpetrated by white settler-colonists in
Australia but rather a present-day occurrence displayed by Black African American settlers
against Black Native Africans in Liberia.

Government-sanctioned land disposition continues to plague Indigenous communities
in Liberia. For example, Liberia now accounts for 45 percent of West Africa’s remaining forest,
over 60 percent of which has been offered to logging companies with no consultation or benefit
to Native Peoples in Liberia.”* For example, Emmanuel Weedee narrates that when Chief
Manjo of the Kpelle Language Group was asked how did 90 000 hectares of their community-
owned forest had been signed away to a logging company with nothing in return, he responded,
‘T don't know book’ (meaning he is not literate). However, a 13-page contract that shows the
forests have been awarded to a Liberian company called Bopolu Development Corporation for
the next 20 years carried Chief Manjo’s signature. Notwithstanding, the Chief claims ‘his hand’
did not sign the agreement.

This alleged forging of Chief Manjo’s signature to dispossess Native Kpelle People of
their land is a serious offence that requires prosecution or at least investigation. But who will
advocate for the Kpelle People if they have neither legal support nor educational aptitude to file
a claim for such violation? As far back as 1926, Karnga wrote of settlers-colonists’ land-
grabbing exploits in Liberia.*> Karnga was writing at the time when Firestone Rubber Plantation
purchased a million acres of Native Peoples’ land for six cents per acre for 99 years (see
chapters 3 and 6 for more details). For Indigenous Liberians, resistance to African American

settlers-colonists’ control over their land finally comes through a new Land Rights Draft Bill in

4% _evitt, above n 105, 31-85.

9 Karnga, above n 171, 21-27. Prior to their arrival on 15 December 1821, a small tract of land was bought by ACS
from King Peter (probably Zolu Duma of Vai country), George, Yoda and Long Peter (of De/Dei and
Mamba/Mahnbahn ethnic groups) on Bushrod Island. After the acquisition of Providence Island (Cape Mesurado) by
Eli Eyers and Captain Robert Stockton, on 7 January 1822, the settler-colonists built town houses on the mainland of
Monrovia (named after James Monroe in 1824). On the 18 December 1832, 33 volunteers set out from Monrovia to
establish a new colony called Edina. In 1835, another settlement was founded by the Pennsylvania Society, called
Bass Cove. In 1837, Marshall (in honour of James Marshall, Chief Justice, USA) was built at the mouth of the
Farmington River and Thomas Buchanan (first Governor of the ACS and cousin of former US President James
Buchanan) built Bassa Cove. In 1838 Greenville (named after James Green) was built by the Mississippi
Colonisation Society and Bexley, on the St. John’s River was built by Lewis Sheridan. Cape Palmas was founded by
the State of Maryland in the US through the Maryland Colonisation Society in 1927. Dr James Hall in 1831 bought
land from King Jude and other Grebo Chiefs to establish the Maryland settlement. By 1854, Maryland becomes an
independent republic and later acceded to the Commonwealth of Liberia in 1857.

5% Svend E Holsoe and Megan MacDonald, Liberian Government Archives, 1828-1911 (2016) Indiana University
Archives Online <http://webappl.dlib.indiana.edu/findingaids/view?doc.view=entire_text&docld=VAB6927>.

%t Emmanuel Weedee, ‘Over 60 per Cent of Liberia’s Rain Forest Offered to Logging Companies’ Heritage
(Monrovia, Liberia), 4 September 2012 <http://allafrica.com/stories/201209200720.html>.
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2014. Although the 2014 Draft Bill is a small step in comparison to the Mabo case in Australia,
itis as good as it can get, for now, subject to its actual passage and implementation.*

2.1.4 Theme 4: (Mental) Health, Education, Housing, Employment & Development
Socio-economic well-being (housing, education, employment, and health) of Indigenous
Peoples is an ongoing concern. Although progress has been made in some areas, as noted above,
significant change is slow and sometimes troubling. In 2009, the Government of Australia
promised to improve housing conditions for Aboriginals living in the townships in the Northern
Territory. The Rudd Government claimed to have allocated $672 million for 750 new homes
and 2 500 refurbishments.>* By 2014, the National Commission of Audit found that the Abbott
Government had cut $534 million over a five-year period from Aboriginal funding for social
services,”™ whilst maintaining some $22 billion for defence. Media reporting alleged that the
government of Australia’s political moves had a direct and fatal impact on 11-year old Peter
Little™ and Deadly Awards Founder Gavin Jones.”” The experiences of Little and Jones also
suggest a direct link between public law and policy, mental illness, and access to employment
as it pertains social services for Indigenous Peoples. In 2012-2013, the Australian Institute of
Health and Welfare reported that 48 percent of Indigenous adults confided that either they or
their relatives had been removed from their natural families. Of those taken away, 35 percent
reported higher psychological stress compared with those who were not (29 percent).”® These
outcomes point to government policy and the legal system as a social determinant of health for
Aboriginal Australians, and the same is true in Liberia.

The intersectionality of government policy, poverty, education, and access to healthcare
is also a problem for the mental and physical health of Indigenous Peoples in Liberia. Former
Chief Medical Officer of Liberia (now Minister of Health) Bernice Dahn, disclosed that 400 000
persons are suffering from mild mental illness and 115 000 others from mental disorders,

mainly attributable to the 14-year civil war® and the recent Ebola Virus Disease crisis.®"

*%% EJ Nathaniel Daygbor, ‘Land Bill Reaches Capitol Building’ The New Dawn (Monrovia, Liberia), 7 August 2015
<http://www.thenewdawnliberia.com/news/8108-land-bill-reaches-capitol-building>. Daygbor reports that, the draft
Land Reform Act (LRA) sets out a wide range of protection for customary land rights ensuring that communities are
empowered to self-identity in defining the area of their customary land in pursuit of keeping with their custom,
history and norms.

°%% Shar Adams, ‘Inclusion the Key to “town Camps” Solution” Epoch Times (Sydney, NSW), 10 November 2009
http://www.theepochtimes.com/n2/australia/aborigines.

°% Indigenous Affairs Commonwealth Parliament, Indigenous Affairs (2014) Parliament of Australia
<http://www.aph.gov.au/about_parliament/parliamentary_departments/parliamentary_library/pubs/rp/budgetreview?2
01415/indigenous?print=1>.

°% Susan Allan, ‘Eleven-Year-Old Aboriginal Boy Commits Suicide’ World Socialist Web Site (Geraldton, WA), 8
December 2014 https://www.wsws.org/en/articles/2014/12/08/suic.

" Rick Feneley, ‘Deadly Awards Founder Gavin Jones Dies after Funding Cut’ The Sydney Morning Herald
(Sydney, NSW), 14 July 2014 <http://www.smh.com.au/entertainment/deadly-awards-founder-gavin-jones-dies-
after-funding-cut-20140714-zt78p.htmi>.

% Heuvel et al, above n 365, 50.

* Basia Tomczyk et al, “Women’s Reproductive Health in Liberia: The Lofa County Reproductive Health Survey
January-February 2007° (NGO, Centre for Disease Control and Prevention, 2007) 133, 20.

*'” Norimitsu Onishi, ‘Clashes Erupt as Liberia Sets a Quarantine’ The New York Times (Monrovia, Liberia), 20
August 2014 <http://www.nytimes.com/2014/08/21/world/africa/ebola-outbreak-liberia-quarantine.html?smid=fb-
share&_r=1#>.
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Emmanuel Bowier, a former Minister of Information turned trauma therapist, attests that
‘Liberia is a big psychiatric ward’.** Unstable housing and social environment not only cause
long-term mental health problems for a relatively young population;* but it is also a pre-
determinant for low literacy rates, substance abuse,®* and family violence in Liberia and
Australia.

The prevalence of Aboriginal male violence contextualises the vulnerability of
Indigenous girls’ and women’s experience of gender violence and the States’ responsibility to
provide such social services. Caroline Atkinson’s ‘Violence Continuum’ shows that the State is
not the only culprit for violent crimes; Aboriginal males are engaged in a complex cyclical
web of violence against Aboriginal girls and women to the extent that some perceive family
violence as a norm in Aboriginal communities.”* Remote communities on the edges of towns
and cities ‘are plagued by violence and alcohol and they are creating communities of fringe
dwellers’, says Aboriginal and Torres Strait Islanders Social Justice Commissioner Mick
Gooda.” Jacqueline Fitzgerald and Don Weatherburn’s (2000) study of police records in New
South Wales found that Aboriginal people are between 2.7 times and 5.2 times more likely to
become victims of violent crime.

Further, Fitzgerald and Weatherburn record that not only are Aboriginal women up to
6.6 times more likely to become victims of violent offences than New South Wales women as a
whole*" but also that most violent offences against Aboriginal children and women are
committed by Aboriginal men.** Aboriginal Peoples in Australia are the most incarcerated
people on the planet, says the Uluru Statement from the Heart.> In a more recent study (2017),

the Australian Law Reform Commission states that Aboriginal Peoples in Australia are at

°'* Helen Liebling-Kalifani et al, ‘Women War Survivors of the 1989-2003 Conflict in Liberia: The Impact of Sexual
and Gender-Based Violence’ (2011) 12(1) Journal of International Women's Studies 1.

°? Heuvel et al, above n 365, 8. According to the Institute of Health and Welfare’s ATSI Health and Welfare report
(2015) 36 per cent of all Aboriginal living in Australia in 2011 were aged 15 or under — a relatively young
population.

° Peter D’abbs, ‘Controlling “Rivers of Grog”: The Challenge of Alcohol Problems in Australian Indigenous
Communities’ (2010) 37 Contemporary Drug Problems 499.

°“ Ron Brown, ‘Australian Indigenous Mental Health’ (2001) 10 Australian and New Zealand Journal of Mental
Health 33.

°' Caroline Lisbeth Atkinson, The Violence Continuum: Australian Aboriginal Male Violence and Generational
Posttraumatic Stress (PhD Thesis, Charles Darwin University, 2008) 237-238 <http://laal-
espace.cdu.edu.au/eserv/cdu:44891/Thesis_CDU_44891 Atkinson_C.pdf>.

°'° Bridget Brennan, ‘Rethink Aboriginal Town Camps: Mick Gooda’ ABC News (Alice Springs, N.T), 3 March 2014
<http://www.abc.net.au/news/stories/2011/03/03/3153800.htm?site=alicesprings>.

°" Haley Clark, ‘Sexual Assault Forum, Melbourne: Organised by Victorian Women Lawyers, June 2007° (2008) 17
Australian Centre for the Study of Sexual Assault Newsletter 22, 5-6. A study analysis of 850 randomly selected rape
cases reported to police around Victoria over three years (2000-2002) found that police laid charges in only 15 per
cent of cases. This finding suggests that even when rape cases are reported to law enforcement, the chance that police
will proceed with investigations is only 40 per cent.

*1% Jacqueline Fitzgerald and Don Weatherburn, ‘Aboriginal Victimisation and Offending: The Picture from Police
Records’ (2001) 26(4) Aboriginal and Islander Health Worker 26; Diane Bell, ‘Intra-Racial Rape Revisited: On
Forging a Feminist Future beyond Factions and Frightening Politics’ (1991) 14(5) Women s Studies International
Forum 385.

° The Uluru Peoples, above n 25.
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higher risk of imprisonment and recidivism.* The Law Reform Commission reports that up to
76 percent of Aboriginal and Torres Strait Islander prisoners in 2016 had been previously
imprisoned; compared with 49 percent of the non-Indigenous prison population.” Rene Adams
and Yasmin Hunter describe how problematic and rampant Aboriginal male violence against
Aboriginal girls and women is:

[w]omen can be walking around the town with black eyes, with some women believing
that if their partners don’t hit them, they don’t love them. When a man is flogging his
partner, people in the community will often not interfere because they believe that
family violence is ‘their business’. This makes it hard for victims to disclose violence
or ask other community members for their support. When family violence occurs, the
charges are frequently dropped because the victim does not attend court. Almost all of
the women and children exposed to family violence and sexual assault are severely
affected by the acts of violence. These disorders are usually undiagnosed and the
victims are left to cope with these symptoms on their own. Drug and alcohol abuse is
common among victims in these areas, and it is used as a means of blocking out
memories of the abuse. A significant number of victims become suicidal.**

Unfortunately, the same social determinants of health that predispose Indigenous women and
girls to violence are also those that perpetuate their continued vulnerability.

The literature affirms that the two most difficult aspects of leaving an abusive
relationship are finding accommodation and securing employment; however, those elements of
independence are even more difficult to achieve when the intersecting factors of access to
employment and housing disproportionately affect Indigenous women and girls. For example,
on Census night in 2011 in the Northern Territory, the highest rate of homelessness in Australia
(731 per 10 000 persons) was recorded.”* According to the Australian Capital Territory Shelter,
even though Indigenous Peoples in Australia comprise approximately one percent of the
resident population in the Australian Capital Territory, 16 percent of homeless service users
identified as Indigenous in 2010-2011.°* A 2006 report by Chris Chamberlain and David
Mackenzie found that homeless women outnumbered men by 53 to 47 percent. Whilst there is
no exact pathway into homelessness for women affected by domestic and family violence,
Selina Tually et al., argue otherwise. Tually et al. submit that ‘women experiencing domestic

and family violence generally reach what is known as a crisis point or tipping point in their lives’

°?0 Australian Law Reform Commission, ‘Incarceration Rates of Aboriginal and Torres Strait Islander Peoples’
(Discussion Paper 84, Australian Law Reform Commission, 19 July 2017) 236, 93
<https://www.alrc.gov.au/publications/indigenous-incarceration-rates-dp84>.

2! bid.

22 Adams and Hunter, above n 365.

°% Australian Bureau of Statistics, “Census of Population and Housing: Estimating homelessness, 2011 (12
November 2012), available at:
<http://www.abs.gov.au/ausstats/abs@.nsf/MediaRealesesByCatalogue/0DB52D24450CC7ACCA257A7500148E4C
?0OpenDocument>.

°? Staff Reporter, ‘Homelessness in the ACT - a Snapshot’ 2
<http://www.actshelter.net.au/_literature_93363/Homelessness_in_the_ACT>.

°% Chris Chamberlain and David Mackenzie, ‘Counting the Homeless 2006: Australian Capital Territory’
(Government, Australian Institute of Health and Welfare, June 2009) 59, 31
<http://www.aihw.gov.au/WorkArea/DownloadAsset.aspx?id=6442465036>.
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(i.e. a point where they fear for their or their children’s safety). Therefore, Adams and Hunter
(above) reason that Indigenous women fear to leave, fail to present in court or become suicidal.
Research also shows that discrimination against Aboriginal women hinders the potential
for gainful employment especially in small businesses where employers tend to have a
preference for light-skinned Aborigines.” When Aboriginal girls and women lack a secure
home, a stable income, and access to education, and when they face ongoing racism and other
forms of prejudice, freedom from systematic violence is only a fanciful aspiration. Researchers
often recommend education and awareness to fight deeply rooted issues of gender violence.
Research evidence affirms that ‘education is a powerful predictor of wealth’. ** Higher
educational attainment for girls and women directly reduces gender violence and certainly
delays childbearing. However, there are educational inequities facing Indigenous women and
children in Australia that find their roots in the experiences of white settler-colonists in Britain.
Explaining how Indigenous Peoples in Australia were ‘civilised’ through the process of
forced removal/adoption yet denied equal opportunity to move upward on the socio-economic
ladder, Rosalind Kidd (1997) cites a historical trend, which started in the mother country,
England. According to Kidd, a few ‘ragged schools’, mostly set up by philanthropic agencies in
the 1840s, operated in slums as preventive agencies for the suppression of crime.* In addition
to fostering order and obedience, ragged schools were meant to awaken moral and religious
principles amongst the heathens, through behavioural indoctrination.® On the other hand, a
government education reform scheme removed children from so-called degenerate
circumstances for retraining. Early on, parental consent (abolished in 1854 to widen the state’s
powers of compulsory committal) was sought for such ‘removals’.* However, ‘paupers,
mendicants, vagabonds, foundlings, and deserted children’ as well as those deemed to be
‘vicious or in mortal danger’ were classified as delinquent and sent to reformatories.* Further
refinements in 1857 enabled children from 7 to 14 years to be sent to a certified industrial
school if parents could not guarantee good behaviour.: By the dawn of the 19" century, one in
every 230 juveniles between five and fifteen years in Britain was under the jurisdiction of

reformatory and industrial schools.*

°%5 Selina Tually, Debbie Faulkner and Cecile Cutler, Women, Domestic and Family Violence and Homelessness a
Synthesis Report (Office for Women, Department of Families, Housing, Community Services and Indigenous Affairs,
2008) 16
<http://www.ofw.facs.gov.au/publications/synthesis_report04/Women,%20Domestic%20and%20Family%20Violenc
€%20Synthesis%20Report%20(Flinders%20University%202008).pdf>.

2" Wendy Anders, Family Violence in Indigenous Communities: What Is the Impact of Domestic Violence on
Indigenous Families? (Bachelor Honours of Arts (Honours) Thesis, Yooroang Garang School of Indigenous Health
Studies, University of Sydney, 1999) 20.

°%% Sean Coughlan, ‘Asia Pops Biggest Global School Rankings’ BBC News (London), 13 May 2015
<http://www.bbc.com/news/business-32608772>.

°# Rosalind Kidd, The Way We Civilise: Aboriginal Affairs - the Untold Story (University of Queensland Press, 1997)
19.
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Reformatory conviction found its way into colonial Australia’s benevolent societies, set
up to promote ‘the physical and moral well-being of the destitute labouring classes’.** For
example, after 1852, white children deemed to be ‘at risk’ from a corrupting environment in
New South Wales were removed without parental consent and placed in service to responsible
families. From the 1860s onwards, young females in Tasmania were forcibly removed from the
streets to be given basic training or apprenticed out as domestic workers.* Soon, Aboriginal
children began to get caught in the net of the reformatory system. In Queensland, the Industrial
and Reformatories School Act 1865 authorised the removal of any destitute child under 17
found wandering or begging in the streets, any child dwelling with a reputed thief, prostitute or
drunkard, and any child born of an Aboriginal or half-caste mother.”” The police commissioner
himself called for a girls’ reformatory. He noted that ‘[t]here are in Brisbane alone over fifty
girls, under 14 years of age, who are being “dragged up” in the lowest haunts of vice, and who,
unless rescued in time, have no other life than one of infamy and crime’.** Pursuant to the
Establishment and Management of Asylums for Orphans and Deserted and Neglected Children
Act 1879, children deemed to be deserted or neglected could be confined and later hired out in
domestic or farm service. For Aboriginal children, removal from their families and incarceration
within a reformatory threatened not only their mental health but also the persistence of their
Aboriginal culture. Similarly, in Liberia, patterns of educational inequity in the Deep South of
America were replicated by former slaves when they arrived in Africa.

In colonial America, education was forbidden to slaves. Fearing that ‘literate slaves
would forge passes or convince other slaves to revolt’* the General Assembly of the State of
North Carolina at the Session of 1830 passed an Act to Prevent All Persons from Teaching
Slaves to Read or Write, The Use of Figures Excepted.*° Antonio Bly, whilst contesting
historians’ presumption ‘that most, if not all, slaves of that period [during the American

revolution] were denied access to books and literacy,” admits that ‘[1]ess is known of those

5% Ibid.

5% Ibid.

" Ibid.

5% |bid 19-21.

*% Kimberly Sambol-Tosco, The Slave Experience: Education, Arts, and Culture (2004) Slavery and the Making of
America <http://www.pbs.org/wnet/slavery/experience/education/history2.html>.

9 The Act provided, ‘[w]hereas the teaching of slaves to read and write, has a tendency to excite dis-satisfaction in
their minds, and to produce insurrection and rebellion, to the manifest injury of the citizens of this State: Therefore,
Be it enacted by the General Assembly of the State of North Carolina, and it is hereby enacted by the authority of the
same, That any free person, who shall hereafter teach, or attempt to teach, any slave within the State to read or write,
the use of figures excepted, or shall give or sell to such slave or slaves any books or pamphlets, shall be liable to
indictment in any court of record in this State having jurisdiction thereof, and upon conviction, shall, at the discretion
of the court, if a white man or woman, be fined not less than one hundred dollars, nor more than two hundred dollars,
or imprisoned; and if a free person of color, shall be fined, imprisoned, or whipped, at the discretion of the court, not
exceeding thirty nine lashes, nor less than twenty lashes. I1. Be it further enacted, That, if any slave shall hereafter
teach, or attempt to teach, any other slave to read or write, the use of figures excepted, he or she may be carried
before any justice of the peace, and on conviction thereof, shall be sentenced to receive thirty-nine lashes on his or
her bare back. 111. Be it further enacted, that the judges of the Superior Courts and the justices of the County Courts
shall give this act in charge to the grand juries of their respective counties’ see, History is a weapon, available at<
http://www.historyisaweapon.com/defconl/slaveprohibit.html>. Notice how the same law provides for different
punishment based on skin colour.
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fugitive slaves who could read and write’.>* Bly estimates that of the 1 000 runaway notices
placed in the Virginia Gazette between 1736 and 1776, five percent (55) were described as
literate. This suggests that some slaves were acquiring education in spite of policies forbidding
them to do so. Kimberly Sambol-Tosco’s historical overview of slave experiences of education

suggests that,

[i]n the absence of formal education, slaves in both the rural and urban South often
found alternative paths to learning. On plantations, the pursuit of education became a
communal effort -- slaves learned from parents, spouses, family members, and fellow
slaves and some were even personally instructed by their masters or hired tutors.
Slaveholders were motivated by Christian convictions to enable Bible-reading among
slaves and even established informal plantation schools on occasions in part because of
slaveholders’ practical need for literate slaves to perform tasks such as record-keeping.
In the North, where black education was not forbidden, African-Americans had greater
access to formal schooling and were more likely to have basic reading and writing skills
than Southern Blacks.**

So, with the Christianising mission, education became partly accessible to slaves in America.
The education of slaves in America is relevant to this research because a relatively high
proportion of settler-colonists who returned to Liberia were illiterate, acting as a determinant of
the type of socio-economic, political, and legal structures established in Liberia.

In Liberia, illiteracy and lack of education amongst settler-colonists contributed to the
transposition of harmful policies to Liberia. Analysis of the 14 996 former slave emigrants sent
to Liberia between 1821 and 1904, compiled by Tom Shick, Robert Brown,** and Peter Murdza
Jr.> shows that 52 percent (7 854) were from the Deep South.** Of these, only 15 percent (2
199) indicated that they could read, write, or spell. Woodson adds the provision that the listed
‘read, spell, and write’ indicated on the departure records for former slave emigrants referred to
nothing more than basic skills. According to Woodson, ‘...not a few masters maintained that the
more brutish the bondmen the more pliant they become for purposes of exploitation. It was this
class of slaveholders that finally won the majority of Southerners to their way of thinking and
determined that Negroes should not be educated’.® Subsequently, the back-to-Africa mission
brought mainly former Deep Southern ex-slaves to Liberia. Interestingly, in Liberia, strong

(though not sustained) efforts were made by some African American settler-colonists*” not only

> Antonio T Bly, ‘““Pretends He Can Read”: Runaways and Literacy in Colonial America, 1730-1776’ (2008) 6(2)
Early American Studies: An Interdisciplinary Journal 261.

*? Sambol-Tosco, above n 539.

3 Robert T Brown, Immigrants to Liberia, 1844-1864: An Alphabetical Listing (Liberian Studies Association, 1980)
vol no. 7.

*“ Peter J Murdza Jr., Immigrants to Liberia, 1865 to 1904: An Alphabetical Listing (Liberian Studies Association,
1975) vol 4.

**> The Deep South can be defined as the seven states that seceded from the United States before the start of the
American Civil War. These states originally formed the Confederate States of America. They are, (in order of
secession): South Carolina, Mississippi, Florida, Alabama, Georgia, Louisiana, and Texas. The first six states were
those that held the largest number of slaves. A broader definition of the ‘Deep South’ also includes the ‘Cotton Belt’,
which, in addition to the Confederate States, includes, North Carolina, Tennessee, and Arkansas.

% \Woodson, above n 453, 3.

%" Marie Tyler-McGraw, Deborah Lee, Scot French, “Virginia Emigrants to Liberia: The Roberts Family” (1 May
2008), available at:
<http://www.vcdh.virginia.edu/liberia/index.php?page=Stories&section=The%20Roberts%20Family>.
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to attain the highest level of education but also to abolish slavery> in any shape or form in their
newly established colony.** Nevertheless, given the setter-colonists’ challenging background of
having relatively low access to education and professional employment, one can understand
their inability to establish and sustain a high-quality education system in Liberia whilst, at the
same time, denying Indigenous populations access to an equal educational opportunity. These
inequities are still being addressed today.

Liberian and international institutions are still trying to address the educational and
economic inequities facing Indigenous women and girls. For example, recognising some of the
barriers and impacts of unemployment, Liberia’s Ministry of Gender, Children and Social
Protection partnering with the World Bank, Nike Foundation, and Bilateral Door, established an
economic empowerment program for adolescent girls and young women in 2008. Empowering
Girls and Young Women in Liberia: Adolescent Girls Initiative focuses on practical training and
skills with the aim of providing safe, sustainable employment to 2 500 young Liberian women
between the ages of 16 and 27.° Evaluation of the adolescent empowerment program shows an
overall 47 per cent increase in employment of the 2 042 randomly assigned trainees assessed,
compared with those in the control group (~33 per cent).”* This empowerment scheme shows
that creating holistic and comprehensive socio-economic programs to address the long-term
impact of discrimination and violence is not only critical but also self-sustaining. In Liberia,
increased access to education also produced Indigenous youths who later became aware of

social inequality. Dissatisfied with a second-class status in their country, Indigenous Peoples in

% Paul Korvah narrates a personal account: ‘[i]n 1929, I had the opportunity to go along with my uncle Akoi
Tellewoyan to Voinjama Headquarters. This was my first visit to the seat of our District government. The Secretary
of the Interior, James Cooper, was coming up from Monrovia and all the chiefs were summoned to meet with him.
The purpose of the meeting was not exposed to the people until the council was ready. Here in this council a
proclamation was read setting all slaves as well as all persons pawned free. It abolished slavery completely in the
country. Until then, domestic slavery was rampant in the interior. A man in financial distress or otherwise could pawn
his son, daughter, nephew, niece, his younger brother, or wife to settle his obligations. Until he had money to redeem
his pawn, the pawn would stay in the custody of the lender of the money’.

> Brown, above n 50, 86-87. Korvah further attests to the Government of Liberia efforts to curb slavery in the
hinterland: ‘With the coming of Negro settlers from the United States of America in 1822, Western education with its
emphasis on literacy was introduced into the non-literate setting of the Grain Coast, more than two centuries after its
appearance on the Guinea Coast. Schools were begun and continued for approximately ten years by individual
settlers who belonged to Christian Church societies organised before their arrival in Liberia. During these years, no
schools were established by the American Colonisation Society which launched the settlement and at that time
dominated the Colonial Government. The one effort made by the Society to affect a public-school system in 1826
was unsuccessful. In the early 1830’s, education shifted from the hands of individual settlers to benevolent
associations of ladies in the United States of America, who were interested in aiding education development in
Liberia, and to American Protestant Church Missions. Throughout this period, as we the case for the rest of the
century, the Christianising — “civilizing” theme dominated education. Emphasis in the schools was on the teaching of
the Christian religion...In the Mission schools planted amongst the Grebos, Krus, and Bassas, the vernacular
language of the area was taught, mainly in connection with the reading of the Bible. Some manual activities were
provided for, but technical skills which would have facilitated economic sufficiency were subordinated as were civic
and social learning for adjustment in the new environment. Practically all of the schools planted were within the
colonial settlements. Children who attended them were the children of settlers, children of recaptured Africans and
Indigenous native African children residing in the Colony. Children of tribes outside the Colony, even those tribes
under the influence of the Colonial Government, were served only by the “bush” schools.’

*Y"World Bank Group, ‘Empowering Girls and Young Women in Liberia: Adolescent Girls Initiative’ 1
<http://siteresources.worldbank.org/EXTGENDER/Resources/AGILiberiaBrief.pdf>.

%! World Bank Group, ‘Can Skills Training Increase Employment for Young Women? The Case of Liberia’ (UN,
Adolescent Girls Initiative - The World Bank, 1 January 2015) 17, 3-4, 9
<http://documents.worldbank.org/curated/en/2015/01/23805000/can-skills-training-increase-employment-young-
women-case-liberia>.
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Liberia mobilised through protests and civil actions to fight against discrimination and
injustice.*

Whilst education access can improve quality of life and potentially reduce injustices,
one must be mindful of problems associated with Western dominated formal education, which
may also be a conduit of colonial systematic violence. Ralph Beals and Harry Hoijer perceive
education as a continuous process which includes all of the learning (formal and informal) that
results in both the acquisition of culture by the individual and accommodation to living as a
member of society.* Indeed, the lasting effects of formal and informal education depend on its
quality and type. Sometimes formal education, which is mostly seen as Western-imposed
education, can cause harm to a person, society, or country. For example, the belief that
traditional schools in Liberia are primitive and inferior to Western formal education has
denigrated and marginalised Native Peoples’ cultural practices in Liberia. This denigration is
not always perpetrated by Western actors. Through the ‘tyranny and viciousness of Eurocentric
orthodoxy ... some uninformed, brainwashed African scholars themselves categorize their own
indigenous ways of knowing as “myths”, “superstition”, and “non-science’”.”* As described
earlier by Fanon et al., the convention is that Western education is perceived as superior to
Indigenous knowledge. The fact that elders practice oral and living Indigenous knowledge to
educate the next generation, presents no justification for dismissing unwritten traditional
knowledge as non-existent. In support of traditional schools (i.e. the Poro and Sande
Institutions) in Liberia, Augustus Caine warns that, ‘[a]ny failure on the part of the older
generation to impart its values to the coming generation or to train new individuals for
particular positions inevitably means that the society and its culture will be impoverished’.*

This problem is even more pronounced in Australia, where generations of children were

**? Liebenow, above n 55, 78. The influx of foreigners under Tubman’s Open-Door Policy exposed Indigenous
Liberians to individuals from several continents and reversed the long-standing attempt by the Americo-Liberian to
insulate the tribal people against alien influences.

**? Ralph L Beals, Harry Hoijer and Virginia More Roediger, An Introduction to Anthropology (MacMillan, 1953)
570.

%4 Gloria Emeagwali and George J Sefa Dei, African Indigenous Knowledge and the Disciplines (2014) vii, ix
<http://dx.doi.org/10.1007/978-94-6209-770-4>.

%% Augustus Feweh Caine, 4 Study and Comparison of the West African ‘Bush’ School and the Southern Sotho
Circumcision School (Master of Arts, Northwestern University, 1959) 7; Bai T Moore, Liberian Culture at a Glance:
A Review of the Culture and Customs of the Different Ethnic Groups in the Republic of Liberia (Ministry of
Information, Cultural Affairs and Tourism, 1979) 17. The Poro and Sande Institutions (derogatorily called Bush
School) emphasise the individual’s place and function in the society by clearly defining their role and status from
childhood to old age. Poro and Sande education involves a cycle of initiation sessions, four years for boys and three
years for girls. During the initiation sessions, the boys are carried away from the village and kept in a grove for four
years, where they are not seen by women. Likewise, the girls are kept in a grove for three years where they are not
seen by men. Usually, at the end of these initiation sessions, the boys and girls are ushered back into the village by
elaborate ceremonies. They are required to exhibit the skills they have learned whilst in the initiation groves, such as
dancing, singing, arts and crafts, to mention a few. Western education introduced here by the settlers, and later by
missionaries, did not take into account the cultural value of the Indigenous systems. Rather, the latter was looked
upon as something inferior. Although Western education has made a tremendous impact on the Indigenous systems,
adaptations have been made to retain the roots which support the accumulated experiences which Caine calls our
cultural heritage. Caine asserts that the aim of the Sande and Poro Schools (i.e. the traditional education system for
boys) is to transform boys to men and girls to women. As training is separated into male only and female only
initiations, to become a ‘man’, a boy must be familiar with the history of his group, its legal and moral principles. He
must learn to work to support his family and discharge his other kinship obligations. These trainings are charged to
elders who, by oral traditions, learned from the fore-bearers to pass down onto new generation.
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forcibly removed from Aboriginal communities for education in Western institutions. Some
interventions to prevent this cultural damage are now being attempted in Australia. For example,
charged with a moral and cultural obligation, an Aboriginal outstation in remote Arnhem Land
is preparing to open its own school that blends Indigenous and Western teaching. The school at
Kabulwarnamyo, located on the west Arnhem Land plateau about 650 kilometres south-east of
Darwin, will be launched starting with ten children. It is a move that rejects the federal
government’s push to send children from outstations to larger regional communities and
towns.*

A well-thought-out system of health, education, housing, and employment may intersect
to provide a holistic approach to addressing the developmental needs of Indigenous Peoples in
Liberia and Australia. A probable reason why Liberia has not been able to ‘break its resource
curse’* lies in its ongoing failure to implement a multi-faceted intervention that seeks to
unearth the causes of violence against women and children. Or, as Alfred puts it, typically, all
colonised Indigenous societies have ‘entrenched dependencies, in physical, psychological and
financial terms, on the very people and institutions that have caused the near erasure of our
existence and who have come to dominate us’.”* Indigenous Peoples in Liberia’s and Australia’s
ongoing struggle to attain equal access to socio-economic wealth and resources partly reflect a

failure of law and policy, which this research examines.

2.1.5 Theme 5: (Aboriginal) Feminism, International Human Rights Law and
Protection

The arrival of settlers in Liberia and Australia brought a new legal order with racist and gender
ideologies that perceived Indigenous women®* as subservient to men.* See chapter 3 for more
discussion on gender relations between Indigenous Peoples and settlers in Liberia and Australia.
Pervasive gender inequalities compelled white women in Australia and elite African American
settler-colonist women in Liberia to fight for gender parity. Albeit contentious,** feminism was
built on the affluence of Western white women, as discussed in chapter 1. Therefore, white
feminists inherently leverage white privilege, i.e., advantages and benefits that white people

derive socially, politically, legally, and economically, as a result of being white, to help them

**% Emma Masters, ‘Remote Indigenous Outstation Rejects Federal Policy and Opens Own School” ABC News
(Darwin, NT), 22 July 2015 <http://www.abc.net.au/news/2015-07-22/remote-nt-indigenous-community-opens-own-
school/6639220>.

%" Kay, above n 313; ibid; Economywatch, above n 314; Staff Reporter, ‘Liberia: Rich but Poor - African Progress
Panel Lists Resource Cursed’ Front Page Africa (Monrovia, Liberia), 8 May 2014
<http://www.frontpageafricaonline.com/index.php/politic/1585-liberia-rich-but-poor-africa-progress-panel-lists-
resource-cursed-nations>.
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gain some level of gender equality with white men.>> Notwithstanding the general lack of
support from Western feminism,** Indigenous women in both post-war Liberia and Australia
have been making invaluable contributions to the gender-justice and equality agenda for a long
time (e.g., Truganini® in Australia and Chief Suakoko in Liberia). For example, during the civil
war in Liberia, Indigenous women movements spearheaded the peace process that not only
brought the civil war® to an end in 2003 but also instigated the creation of United Nations
Security Council Resolutions (UNSCR) 1325 2000 (on women and peace and security)** and
United Nations Security Council Resolutions (UNSCR) 1820 2008 (on sexual violence in war).>’
Similarly, in Australia, Aboriginal women’s advocacy for change cuts across disciplines, ages,
and professions.** However, serious gaps in Indigenous women’s treatment within social,
political, and legal spheres still exist.

Violence against Indigenous women and girls in Australia is still not adequately
understood or addressed by the people and institutions charged with its elimination. Carol
Thomas and Joanna Selfe lament a problematic lack of statistical data on violence against
women in the legal system.* The lack of data feeds into a widespread ignorance of systematic
gender violence, rights of the abused, and a resulting reluctance to name violence for what it is:
abuse of girls and women, says Diane Bell.” Bell argues that the task of confronting violence
against women who are already on the margins of society requires theorising around the issues
of race, indigeneity, and gender intersectionality.*" Openly discussing the issue of rape in

Aboriginal society is particularly difficult, partly because of a genuine fear of reinforcing racial

*? Victoria Hovane, ‘White Privilege and the Fiction of Colour Blindness: Implications for Best Practice Standards
for Aboriginal Victims of Family Violence’ (2006) 27 Australian Domestic & Family Violence Clearinghouse
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stereotypes of retribution and exhibiting cultural arrogance.*”” Rather than prioritising women in
research and law reform, their suffering is being clumped together and branded as ‘domestic
violence’, ‘customary practice’, or an ‘expression of distress’.”” When an opportunity does arise
to offer Indigenous women meaningful participation in addressing social ills that befall them,
doing so is still a challenge. For example, Elena Marchetti criticises the Royal Commission into
Aboriginal Deaths in Custody (hereafter RCIADIC) for failing to consider the problems
confronting Indigenous women.** Marchetti argues that RCIADIC did not dedicate a chapter to
considering the problems of Indigenous women and °...expressly referred to Indigenous women
in only five of its 339 recommendations’*” (see Appendix AX for more detail). This lack of
focus on Indigenous women’s suffering allows the perpetuation of violence with modes specific
to Indigenous Peoples.

Indigenous women face unique threats of violence that require targeted interventions to
eliminate. Kerry Arabena submits that Aboriginal and Torres Strait Islander women’s
reproductive health has been so subjected to colonial control that it constitutes structural
violence. According to Arabena, Indigenous Peoples are not only seen as property that benefits
Western medicine but also is degraded to sex symbols. Arabena’s themes and Bell’s thesis both
contain references to sexual and reproductive violence against Aboriginal girls and women
committed by both settlers and Indigenous males. Assessment of Bell’s and Arabena’s views
acknowledges that protection for Aboriginal girl and women survivors of systematic violence
must extend beyond physical safety and physical location to incorporate cultural safety,
protection from threats to cultural identity, cultural appropriateness, and cultural relevance.
Clearly, protecting Indigenous girls’ and women’s rights must be seen through a human rights
lens. Otherwise, mainstream services will continue to employ colour-blind practices®* and
implement white models that disempower and fail to promote the safety of Aboriginal
survivors.”” International, regional, national, and local legal instruments and mechanisms may
serve to define and protect those human rights.

Liberia and Australia have legal obligations under both domestic and International
law to protect Indigenous women’s rights. International women scholars are raising the gender
justice platform to prominence, subject to the adoption of Convention on the Elimination of all

forms of Discrimination against Women 1979, the United Nations Convention on the Rights of
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the Child 1989, the Cairo Conference on Population and Development 1994° and the United
Nations Declaration on the Rights of Indigenous Peoples 2007. Sub-regionally, Liberia is party
to the African Charter on the Rights and Welfare of the Child 1990 and the Protocol to the
African Charter on Human and Peoples’ Rights on the Rights of Women in Africa 2003.
However, it is important to examine these instruments beyond signing and ratifying, to evaluate
their ability to address the intersecting factors affecting humans who are both Indigenous and
women. For example, Rauna Kuokkanen (2015) points out that the Declaration on the Rights of
Indigenous Peoples 2007 is widely understood to reflect rights already found in other
international human rights treaties, ‘[y]et out of 46 Articles the UNDRIP mentions women only
in three’. The Convention on the Elimination of all Forms of Discrimination against Women
1979 is a non-binding international human rights instrument. Apart from the fact that General
Comments made by its 23 all-female committee members include no enforcement mechanism,
the document makes no reference to Indigenous women. Therefore, CEDAW must be
interpreted in tandem with other human rights documents such as the UNDRIP.*" Further,
international and regional instruments must still be domesticated in State law and policy to
affect individuals in those States.

Apart from the Australian Human Rights Commission and the Independent National
Human Rights Commission (a national body in Liberia), states and counties have been slow to
establish and implement local human rights institutions and laws to protect Indigenous women’s
rights. Although the Liberian Constitution 1986 contains a bill of rights, there are no public
human rights laws have been established at the county level in Liberia.* Conversely, the
Commonwealth of Australia has no Bill or Charter of Rights** and the Australian Capital
Territory is the first of only two States in Australia to pass a Human Rights Act 2004. According
to Jon Stanhope, the Human Rights Act was part of a broad program of the Australian Capital

Territory Government, which included commissioning Hillary Charlesworth’s inquiry into a

" UNFPA, International Conference on Population and Development, available at < http://www.unfpa.org/icpd>.
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Bill of Rights for the Australian Capital Territory, to decriminalise abortion.** Note that the
focus on abortion is not an issue unique to Aboriginal women. Although the Australian Capital
Territory’s Human Rights Act applies only to territorial law, Jeremy Gans argues that the
Human Rights Act has had three major, albeit precarious, national impacts:

1) its enactment on 10 March 2004 broke a century-long taboo on domestic human
rights law protection in Australia;

2) as the first Australian domestic human rights law, it has now generated the first
decade’s worth of human rights precedents to be considered in other Australian
jurisdictions; and

3) its enactment led directly to the formation of the Charter of Human Rights and
Responsibilities Act 2006 (Vic) and the Human Rights (Parliamentary Scrutiny) Act
2011 (Cth.).”™

The Attorney General of the Australian Capital Territory, Simon Corbell, remembers the

difficulties of implementing the Human Rights Act:

Those of us who remember the lead up to the Human Rights Act being passed by the
Legislative Assembly might remember the grim warnings in the media around the
effect a Human Rights Act would have on the Territory. Despite the evidence, we had
about the kinds of effects Human Rights legislation had had in other jurisdictions, we
were given to understand that everything would become a human rights issue, people
would prosecute outlandish rights, and the courts would grind to a halt under the weight
of human rights litigation. And then 1 July 2004 came and went, and life continued.”®

Heidi Yates affirms that the Australian Capital Territory’s Human Rights Act shines a ray of
hope on other jurisdictions where, anecdotally, public servants may feel less empowered in their
decision-making, and where it may help to identify potential conflicts even when the ruling
government is antagonistic towards such legislation.*” The existing Australian Human Rights
Commission and the establishment of the Human Rights Acts in the Australian Capital Territory
and Victoria have been met with much enthusiasm. However, their impact on Aboriginal
women has yet to be determined.

Ensuring that local implementation of human rights law will benefit Indigenous women
requires understanding the issues and perspectives of those women. Bell argues that new
understandings tend to emerge when women are allowed to speak, as in the gutsy provocation

of renowned Australian film actress and Aboriginal activist Rosalie Kunoth-Monks:

I am not something that fell out of the sky for the pleasure of somebody putting another
culture into this cultured being ... I am not an Aboriginal, or indeed indigenous, | am ...
[a] first nation’s person...a sovereign person from this country. | speak my language,

%% Jon Stanhope, ‘ACT Human Rights Act - Tenth Anniversary’ (University Gathering at the Ten Years of the ACT
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and I practice my cultural essence of me...don’t try and suppress me, and don’t call me
a problem, I am not the problem.**

However, Bell warns that women’s perceptions of themselves present analytical challenges to
understanding their contribution to a society that is constrained by male dominance.** An
example is Caroline Bledsoe’s controversial assertion about Liberian traditional female society,
‘...that Sande seeks to produce symbolically pure adult women as well as bonds of female
solidarity...[however,] Sande elite often side with elite men and exploit subordinate women’.*®
Against this backdrop, extreme care must be taken when addressing systematic gender violence
in collective terms such as ‘feminism’ or human rights, since both males and females are
capable of inflicting harm, albeit at different rates; and, international law instruments that
protect women are not implemented and enforced simply because a state party signs or ratifies
them. The goal of this research is to seek insights from Indigenous Women Advocates and other

participants into how such challenges should be tackled.

2.1.6 Theme 6: (Harmful) Religious and Traditional Practices

The only means of rendering this colony what it was intended to be made, a truly
Christian and civilized asylum of an outcast race of men, [was] the immediate
engagement of at least one laborious Christian minister, of the most respectable
qualifications; but above all, of the most ardent piety, and untiring zeal.**

Ignoring these brutalizing and dehumanizing conditions [of the slave trade], westerners
persisted in the perception of the black man as degraded and consequently lacking in
civilization — hence the need for combining the Christianizing mission with a “civilizing”
effort. Such a perception led to the belief that the slave trade was a blessing in disguise.
This is why American slavery was projected, in the thinking of providentialists, as a
part of God’s plan to uplift Africa by bringing [its] degraded children into contact with
the more elevated culture of the Americas.*”

According to Dunn’s quotation (above), no amount of dehumanisation, torture, or abuse,
whether through the slave trade, violent frontier battles, or massacres can ever make settler-
colonists criminals because they are the true executors of God’s divine plan to Christianise and
civilise Indigenous heathens. Given that they consider their own to be the one true monotheistic
religion, settler-coloniser Christians do not acknowledge Indigenous religion in Australia and
Liberia. Aboriginal religion has been viewed as myth, magic, superstition, rituals, and
ceremonies but certainly not ‘in the sense of propitiation or conciliation of the higher powers’.*
Although, according to Archbishop George Daniel Browne, as referenced by Dunn, some

missionaries discovered their mistake, which was critical in converting believers of African
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Traditional Religion to Western Christianity.* Irrespective of missionaries’ efforts to shrug off
African Traditional Religion, these beliefs are still real in the lives of many African Christians, a
phenomenon known as African syncretism,** where two or more different religious practices are
mixed or combined.*

Indigenous Peoples the world over have a strong relationship with their creator;*’
however, this relationship is not considered valid by settler-colonists. Teah Wulah lists the
different names used to identify the Creator in Indigenous Liberia. They are Gala, Ngala, Wala
vo, Go, Zena, Abi, and Nyesoa.™ According to Wulah, when someone harms another in the
village, the villagers would say, Nyesoa mu jae (Kru) meaning God or our Creator will see you.
When a child is born with any defects, it is believed to be the work of the Creator. The seat of
their Creator is the Sky. She is inescapable because she lives everywhere.> The belief is that the
Creator made good and evil, and whoever was bad was to go to her through death. The Creator
also gives human intelligence, compassion, mercy, and conscience. When a person dies, their
soul joins the company of their ancestors and automatically becomes a candidate for
reincarnation.”® However, settler-colonists to both Australia and Liberia believed in the truth
and superiority of their own conception of a Creator, resulting in the denigration of Indigenous
religious beliefs and practices. In a condescending tone, Basedow attests to the existence of

Aboriginal religion in Australia:

It has often been written that the Australian aboriginal is without religious ideas and
without religious ceremonies. Such assertions are grossly incorrect and by no means
portray the psychological side of the primitive man in its true light. He has, to the
contrary, religious institutions and obligations which verge on the basis of all modern
conceptions and recognition of divine supremacy. If we can class Nature-worship,
Ancestor-worship, and Sex-worship as the beginnings of all religious teachings, then
the Australian aboriginal has certainly inherited by instinct and tradition a valid solid
foundation from which we might trace the origin of many, if not most, of our most
sacred beliefs in Christianity. At the same time, it must not be forgotten that it is really
a difficult matter to distinguish clearly between mythological beliefs and what we class
as religion.*

Although Basedow recognises a shared foundation between Christianity and Indigenous
Religion, his assessment still portrays Indigenous peoples as ‘primitive’ and conveys the
classification of practices as religious or not is within the purview of the settler-colonists. As a
result of views like these, settler-colonists felt justified in embarking on a Christianising mission

in Liberia and Australia.
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Religion has always played a vital role in the civilising and Christianising of Indigenous
Peoples in Liberia*” and Australia.®* Modern Liberia derives, in part, from deep stirrings within
the American conscience about how to address questions of slavery and race. One of the factors
that spurred religious revivals in 18™-century America was the situation of black slavery. These
crusades paved the way for the Great Awakening of the early 1740s. Some white Christians
began to look upon black people as objects ‘of God’s loving concern’, who were ‘entitled to
share in His redeeming grace in alignment with white humanity’.** The Reverend Robert Finley
of New Jersey was the apparent initiator of the debate with the founding of the American
Colonisation Society, which spearheaded the return of African American settler-colonists to
Liberia.®®

Religious organizations engaged in the Christianising mission in Liberia began
imposing their beliefs on Indigenous people when they arrived in Africa. Immigrants
constructed churches almost as quickly as they built their homes. In 1859, news reached
America that scores of children and youths had converted to Christianity. Christianity was but
one element of a ‘civilised’ culture that the settlers struggled to preserve. The immediate
influences of African society, many of which the settler-colonists considered unfavourably,
forced the settlers to maintain an exaggerated, yet often a pompous alternative,® that is,
Christianity is next to civilisation and is superior to Traditional African Religion. One of the
dominant religious groups involved in Christianising Indigenous Liberians was the Episcopal
Church.

The Episcopal Mission Church contributed significantly to Christianising Indigenous
Liberians and affording ‘bush boys’ the white man’s education. Paul Degein Korvah’s narrates
his experience regarding white missionaries replacing ‘country names’ with civilised
Christian/Western names: ‘Father Patrick became interested in me because I was good in my
catechism. It was he who baptised us, my friend Mawolo and me. He gave us the Christian
names of Peter and Paul, respectively’.®’ Christian missionaries went even further with
disciplining Christian ‘converts’ who entered the traditional schools or sent their children there.
The new Christian mission schools also created competition for traditional schools. Indigenous
children who entered the Christian schools were often withdrawn after brief periods to attend
traditional schools. In fact, the majority of Indigenous Liberian children attended only the
traditional schools in the early 1800s.** Conflicts between Indigenous and Western educational

systems persist to the present day, challenging the effective education of Liberian children in
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both institutions. However, this conflict highlights that despite the imposition of settler-
colonists’ values on Indigenous Peoples, traditional knowledge persisted. Unfortunately, the
cultural violence of stripping Indigenous Peoples of their Indigenous names and traditional
education was not the only effect of the Christianising mission, as a policy of Christian
superiority was also adopted by the State.

The settler-colonists of Liberia, borrowing from their slave masters, initially envisaged
Liberia as a Christian nation with an evangelical mission. For example, a name considered for
the capital city of Liberia was ‘Christopolis’. A close interconnection of church and state is
implicit in the political ideology of the nation-building process in Liberia (e.g. Jehudi Ashmun,
a missionary and administrator, was appointed as the first governor of the colony of Liberia
from 1822 to 1828).” In later years, former president Tubman (1944-1971) explained his stance
as a religious man: ‘[w]hen I state that the history of Church is coeval with that of the founding
of the State | do not intend only to imply that that is a thing or fact apart but to give the
impression that their respective fabrics are indissolubly interwoven...You may be assured that
Liberia, having always been, shall continue to be a Christian state....”** Meanwhile, adherents
to the Muslim religion have also always existed peacefully alongside Christians in Liberia,
flanked by devotees of Traditional African Religion, save for a number of disputes in Lofa and
other places in the past years. Arguably, like Liberian traditional religious practices, Islam was
gradually pushed out of the cities and relegated to Indigenous communities such as the Vai,
Gola, Mende, and Mandingo.** Today, the Government of Liberia continues to claim that the
country is a Christian nation even though the country is 86 percent Christian, 11 percent Muslim
and 0.5 percent Indigenous religious beliefs, according to the National Population and Housing
Census 2013.°* In Liberia, Christian affiliation was the most conspicuous example of settler
solidarity, but the settler elite also found other ways to insulate themselves and consolidate
power.

Parallel to Christianity was the existence of fraternal organisations in Liberia, once
again borrowed from colonial masters in hopes of building a ‘little America’ in Africa. The first
independent Masonic Order of Liberia started in 1851. Undoubtedly, many settler-colonists
were already initiated Prince Hall Masons when they came to Liberia.** Several leading settlers
convened and established the Independent Restoration Grand Lodge. The first president of
Liberia Roberts (1848-1856 and 1872-1876) held the first Grand Master position between 1869
and 1872.°“ The conveners believed that they had full right and authority to act, noting that

American Masons had established the precedent when they broke away from the original

%% Arthur Orrmont, Fighter against Slavery: Jehudi Ashmun (J. Messner, 1966).

% The Avrticle 1 and the Preamble of the Constitution of Liberia 1847 and 1986, respectively, acknowledge the
goodness of God, the Divine Creator in the existence of a ‘Free, Sovereign and Independent State’. Also See,
Fraenkel, above n 39, 153.

S Ibid 155-156.

°2 Government of Liberia, ‘Liberia Demographic and Health Survey 2013, above n 313, 24.

%% Shick, above n 170, 53.

' Ibid.
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English Grand Lodge after the American Revolution.®* A settler-colonists association, created
through the order, offered the opportunity to transmit the accepted societal values of Christian
propriety, which included good moral character and charitable nature. It also was clearly a
political institution serving the needs of the settler-colonist elite in much the same way that the
Poro and Sande Societies functioned within traditional Liberia.®® The secrecy that shrouded the
Masons as with the Sande and Poro traditional schools probably lent additional legitimacy to
the highly placed elites and gave them a safe forum to discuss differences of opinion.*” Whilst
the fraternal orders continued to exclude women from the political elite, the traditional societies
also perpetrate cultural violence against Indigenous women and girls.

Although the Sande and Poro societies represent a valuable decolonising force in
Liberia, some of their practices still adversely affect women and girls. Legalisation of the Poro
and Sande traditional institutions, previously banned as potential political threats to settler-
colonists’ rule, appears to fortify traditional participation in national politics.** However, as

CEDAW: s concluding statement asserts:

The Committee notes the State party’s efforts to address stereotypes and harmful
practices by, among other things, issuing circulars banning certain practices that
perpetuate discriminatory gender stereotypes. The Committee is, however, concerned at
the persistence of adverse cultural practices and traditions, as well as patriarchal
attitudes and deep-rooted stereotypes regarding the roles and responsibilities of women
and men in society and in the family, which are perpetuated by secret tribal societies
such as the Sande and the Poro. The Committee notes that such stereotypes contribute
to the increase in child and/or forced marriage, the abduction of girls and polygamy,
and hence to the disadvantaged and unequal status of women in society. The Committee
is particularly concerned that the secret tribal societies continue to perpetrate harmful
practices, including female genital mutilation, through their initiation rites, and that
practices such as trial by ordeal for women and girls accused of witchcraft, as well as
ritual murders, are rife.*

Therefore, this study further explores the effects of these harmful traditional practices on
Indigenous women and girls in Liberia. Also, similar complex intersections of history, religion,
and state institutions affect Aboriginal women and girls in Australia.

In Australia, according to Reynolds, missionaries, clergymen, and other humanitarians
were inspired to lead Aboriginal Peoples in the 1830s and 1840s.” Based on the premise that
one God created humankind as descendants from Adam and Eve, Reynolds asserts that
Christian missionaries went out to redeem their ‘brethren’ from the scourge of everlasting
torment in hell. Whilst some missionaries endeavoured to save Aboriginal Australians as equal

heirs to the Lord’s kingdom (the ‘saviours’), many despised them with a passion (the

° 1bid 57.

616 Ibld

7 bid.

518 J Gus Liebenow, Liberia: The Quest for Democracy (Indiana University Press, 1987) 57-58.

59 Committee on the Elimination of Discrimination against Women (CEDAW), Concluding Observations of the
Committee on Combined Seventh and Eighth Periodic Reports of Liberia: Liberia, 24 November 2015,
CEDAWI/C/LBR/CO/7-8, para 21.

%20 Reynolds, above n 418, 22.
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‘destroyers”).” A case in point is that of Reverend William Horton, the first resident Wesleyan
Methodist minister to arrive in Van Damien’s Land in 1821. About Aboriginal Peoples in
Tasmanian, he wrote, ‘I should affirm, without hesitancy that they are a race of being altogether
distinct from ourselves and class them amongst the inferior species of irrational animals’.* It is
this twisted perception that armed settler-colonists with boldness to dehumanise and denigrate
Indigenous Peoples in the name of religion and civilisation.

2.2 Summary

This chapter identifies themes that highlight the complex intersection of race, gender, class,
indigeneity, colonial history, religion, health, and education that contribute to systematic gender
violence against Indigenous Peoples. This intersectionality necessitates the use of theories
drawn from the critical race, decolonisation, social determinants of health, and feminist
jurisprudence to effectively analyse the material. Although research data and resources collected
on the literature review do not directly address Indigenous women and girls specifically,
materials obtained situate major issues regarding violence against Indigenous women by
providing a broad understanding of work done, which helps identify gaps and challenges in the
topic area. The next two chapters focus on the specifics of systematic gender violence and the

rule of law as they pertain to Indigenous girls and women in post-war Liberia and Australia.

62 Reynolds, Dispossession, above n 177, 155-182.
%22 Reynolds, above n 418, 23.
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CHAPTER 3: VIOLENCE AGAINST INDIGENOUS GIRLS AND
WOMEN

Violence is generally seen as a manifestation of patriarchal values of male supremacy
involving factors such as ownership of property, power and control, female
subordination, and the institution of marriage and the family. Male violence relates to
gender inequity. Thus, it is a political issue. It is not only women who are traumatized
by the violence. Children do not only observe their parents’ conflict, there is increasing
evidence that the abuse of children is endemic in Australia.®

For two long years, | have sought a home. Here | have found one, and here will |
remain.®* We want no flagstaff put up here that will cost us more to take down than to
whip the natives.”

3.0 Introduction

Wendy Anders’s quotation captures the quintessence of systematic violence against Indigenous
girls and women, the complexity of that violence, and its correlation to various facets of society.
The prevalence of violence against girls and women is disproportionately higher and mostly
perpetrated by men. Global estimates published by the World Health Organisation show that
roughly 1 in 3 women (35 percent) worldwide have experienced either physical and/or sexual
intimate partner violence or non-partner sexual violence in their lifetime.”> Worldwide, 38
percent of murdered women dies at the hands of their male intimate partner.®” Due to their
intersectional identity as both women and Indigenous, which is shaped by socio-economic
factors, Aboriginal women are susceptible to male need for power, control and dominance, the
impetuses of men’s incessant desire to inflict violence on girls and women. According to the
principle of the social determinants of health, socio-economic conditions, such as good
education, quality health, and meaningful employment reduce inequities.

Although there has never been a better time to be born a female,* the global gender
disparity, which is inextricably linked to physical, sexual and psychological violence against
women, shows that the status of girls and women is still lagging behind. Women makeup two
thirds (496 million) of the world’s 781 million illiterate adults aged 15 and over, a proportion
that has not changed for two decades.® Out of 142 countries worldwide, Liberia ranks 111th on
the Global Gender Gap index (the relative gaps between women and men across health,

education, economics, and politics) and occupies the second lowest rank on literacy. Australia

%29 Anders, above n 527, 3; Steven Sovran, ‘Understanding Culture and HIV/AIDS in Sub-Saharan Africa’ (2013)
10(1) SAHARA-J: Journal of Social Aspects of HIV/AIDS 1.

524 Azikiwe, above n 301, 49. According to Azikiwe, upon arrival to the West African coast, many of the former
slaves succumbed to disease and persistent resistance from the Indigenous. The Above quotation is Elijah Johnson’s
to Dr Elijah Ayres, when faced with the possibility of returning to the United States.

%% Staff Reporter, ‘History and Us: Elijah Johnson, Great Liberian Pioneer’ Daily Observer (Monrovia, Liberia), 10
December 2013 <http://www.liberianobserver.com/history-us/history-and-us-elijah-johnson-great-liberian-pioneer>;
Cooper, The House at Sugar Beach, above n 168, 69.

526 World Health Organisation, Violence against Women (November 2016) WHO
<http://www.who.int/mediacentre/factsheets/fs239/en/>.

7 1bid.

%% 1bid.

%29 United Nations, ‘The World’s Women 2015: Trends and Statistics’ (UN Report, Statistic Division, Department of
Economic and Social Affairs, 2015) 260, 79.
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ranks 24th overall and first in literacy on the same index. Whilst, globally, life expectancy is
higher for women (67-72 years) than for men (63-68 years), sub-Saharan Africa has the
narrowest gender gap. This region contains all 30 countries in the world with the lowest life
expectancy of 60 years and under. In Liberia, life expectancy at birth is 61 years for women and
59 years for men. In Australia, life expectancy at birth is 85 years for women and 80 years for
men. According to the World’s Women Report 2015, across all sectors and occupations, women
earn less than men earning between 70 and 90 percent of what men earn in full-time
employment in most countries.** Globally, women occupy only 22 percent of seats in national
legislatures.”” As of 1 January 2015, women represented eight out of 73 and three out of 30
seats in the Liberian House of Representatives and the Senate, respectively.® In Australia,
women occupied 40 out of 150 and 29 out of 76 seats in the House of Representatives and
Senate, respectively.” These statistics underscore the prevalence of social and political factors
which intersect to place women in Liberia and Australia in an increased state of vulnerability to
men in their families, communities, and governments. However, is it also important to consider
the additional factors affecting girls?

By virtue of being children, Indigenous girls are at even greater risk of becoming targets
of violence. According to Behrendt, Aboriginal children, by nature of being smaller, feeble and
less powerful, are more susceptible to generalised violence. In a recent TEDXx talk,** Susan
Bissell affirmed that ‘1 in 8 children disclose that they have experienced violent discipline in
the very place that they are supposed to feel most safe’.® As with women, systematic violence
against Indigenous girls is sustained through both the multiplier effect phenomenon®’ and
intersecting factors. Anna Carastathis affirms that intersecting factors are operative and equally
salient in constructing ‘institutionalised practices and lived experiences, since a real-life person
is not, for example, a [girl or] woman on Monday, a member of the working class on
Tuesday...”® But that girls and women are often at a crossroads of diverse violence on a daily
basis with increased exposure to traumatic death. Therefore, it is necessary to identify the
various intersecting sources of violence that determine the conditions under which women and
girls live.

Understanding violence against women and girls requires mapping out the

interconnecting systems that enable or directly perpetrate that violence. E Hunter’s honest

%9 Yasmina Bekhouche et al, The Global Gender Gap Report 2014 (World Economic Forum, 2014) 28, 104
<http://ww3.weforum.org/docs/GGGR14/GGGR_CompleteReport_2014.pdf>.

%! United Nations, ‘The World’s Women 2015: Trends and Statistics’, above n 630, 87.

% Inter-Parliamentary Union, ‘Women in Politics: 2015’
<http://archive.ipu.org/pdf/publications/wmnmap15_en.pdf>.

* 1bid.

* bid.

> TED is a nonpartisan non-profit devoted to spreading ideas, usually in the form of short, powerful talks (see:
https://www.ted.com).

%% Susan Bissell, ‘Unveiling a New Superpower’ (You-tube videos at the TEDx Talks, India, 13 August 2015)
<https://www.youtube.com/watch?t=219&v=1-BKGebLy28>.

%" That is intersecting factors of race, class, social status and gender exacerbates Aboriginal women and girls’
vulnerability to generalised violence.

%% Carastathis, above n 244,
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attempt to explicate the diverse intercultural and historical contexts underlying Aboriginal
personal violence, based on his three years of experience living in the Kimberley,** attracts

Joseph Reser’s critique:

His [E Hunter’s] ‘analysis’ also typifies a particular type of perspective and thinking
with respect to Aboriginal issues as a historical, system level, ‘sympathetic’ account,
written by a non-Aboriginal, of the cumulative and devastating impact of culture
contact and rapid social and cultural change on Aboriginal communities and
consciousness.... While the argument and perspective [re the period of destabilisation
and increased alcohol availability where males appeared to be more vulnerable to the
consequences of their own reckless behaviour and females increasingly likely to be the
victim of male’s behaviour] in the initial section of Hunter’s paper is interesting, it does
not really say very much about the nature or causes of intercultural violence, nor does it
in any way explain why the violence described was intercultural or the dynamics of this
violence. Rather, what is presented is a selective and superficial overview of diverse
and unintegrated perspectives on alcohol and aggression, with none of the qualifications
one might expect with respect to unresolved issues and cultural bias.**

The ‘superficiality’, ‘selectivity’ and ‘unintegrated’ perspectives Reser alludes to demand that
this research adopt systematic praxis and theory to find the nature and causes of violence against
women. However, a phenomenological approach that values survivor discourse requires that
generalised data be interwoven with personal lived experiences to help shed light on the
complicated nature of violence against Indigenous girls and women. Therefore, this chapter
defines violence, discusses how three intertwined levels of systematic violence affect
Aboriginal Peoples and describes select sources of the violence which permeates the lives of
Indigenous societies in post-war Liberia and Australia. Unique case examples from both
countries and ongoing challenges faced by remedying interventions illustrate the prevalence,
sources, impact, and severity of violence. As a framework, this dissertation maintains that
systematic violence, socially constructed by patriarchal and parochial arrangements, occurs at
three levels: state/institutional, structural/cultural and community/interpersonal levels, and

encompasses acts, omissions, or threats to life.*

3.1 What is Violence? — Interpersonal, Structural and Institutional

Greg Barak argues that whilst there appears to be more demonising of perpetrators of violence,
the sources, origins, or causes of violence get relatively little attention and even less concern
compared with the historical explanation of non-violence.*? As a proponent of James Gilligan’s
‘germ theory’** of violence, Barak reasons that theories of violence (and non-violence) are

efficient in that they ‘frame the problem of social violence in an appreciation of its genesis or

%% EM Hunter, ‘The Intercultural and Socio-Historical Context of Aboriginal Personal Violence in Remote Australia’
(1991) 26(2) Australian Psychologist 89. Hunter, (though wary of ‘unwisely’ stating that alcohol is the direct cause
of violence) draws some positive correlations between the year alcohol became freely available to Aborigines in the
Kimberley (1957-1971 and that of infant and adult mortality rates.

%0 Joseph P Reser, ‘The “Socio-Historical” Argument and Construction of “Aboriginal Violence™: A Critical Review
of Hunter (1991)” (1991) 26(3) Australian Psychologist 209.

%1 Susan SM Edwards, Sex and Gender in the Legal Process (Blackstone Press, 1996) 1.

%2 Gregg Barak, Violence and Nonviolence: Pathways to Understanding (Sage Publications, 2003) 9.

3 James Gilligan, Violence: Reflections on a National Epidemic (Vintage Books, 1997) 89; Barak, above n 643, 10.
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roots rather than in condemnation or repudiation of the behaviour.”** Feminist theory states that
to curb personal violence and societal structures that perpetuate gender inequalities, male
dominance must be tackled.* From a decolonisation perspective, Frantz Fanon suggests that,

The violence which has ruled over the ordering of the colonial world, which has
ceaselessly drummed the rhythm for the destruction of native social forms and broken
up without reserve the systems of reference of the economy, the customs of dress and
external life, that same violence will be claimed and taken over by the native at the
moment when, deciding to embody history in his own person, he surges into the
forbidden quarters.**

In the context of the combined theories of feminism, decolonisation, intersectionality and
critical legal theory, examining three interconnecting levels of systematic violence®’ promises to
explicate the complex layers of violence with respect to the role of law as a mechanism for
justice, equality and fairness. The three levels of violence assessed in this research are 1)
personal/community violence; 2) structural/cultural violence; and 3) institutional/state violence.
Together they are referred to as systematic violence because of their ability to be organised
methodically and purposefully.

Personal and community violence: If separated, the three levels of violence could be
broken down into six distinct types of violence. However, for the purpose of this research
interpersonal violence is grouped with community violence. The reason stems from the
perception that interpersonal and community violence occurs at the lowest social stratum, i.e., it
occurs at home and in the local community, between individuals. At this level, violence is a
direct source happening in private settings. That is, a human being is a direct object or
perpetrator of the violence,* rather than an entity such as an employer or other institution.*
This form of violence is perpetuated by individuals (e.g., family members, neighbours, or
friends) and is, for the most part, tied to the home and their locale. Examples of personal and
community violence in this research include rape, domestic violence, and the exploitation of
children.

Structural and cultural violence: Johan Galtung suggests that the major distinction

between personal and structural violence has to do with identifying the aggressor or actor.

% Barak, above n 643, 9. Drawing on public health and preventive medicine, Gilligan purports that violence is
neither biological nor universal, nor is it found in genetic materials or evolutionary development. Like germs the
pathogens that cause deadly forms of violence are human emotions (e.g., shame) located in social sewer systems
(e.g., prisons and mental hospitals) which are like waste receptacles for human garbage. ‘As incarcerated others,
belonging to the internal worlds of ‘society of captives’, these violent and nonviolent persons become victims of the
institutional and structural relations of violence that accumulate and intensify behind prison walls’.

% Carrie L Yodanis, ‘Gender Inequality, Violence against Women, and Fear: A Cross-National Test of the Feminist
Theory of Violence Against Women’ (2004) 19(6) Journal of Interpersonal Violence 655.

* Fanon, above n 247, 40.

7 Kumar Rupesinghe, Marcial Rubio Correa and United Nations University (eds), The Culture of Violence (United
Nations University Press, 1994) 46. Felipe MacGregor and Marcial Rubio defines violence as ‘[a] physical,
biological or spiritual pressure, directly or indirectly exercised by a person on someone else, which, when exceeding
a certain threshold, reduces or annuls that person’s potential for performance, both at an individual and group level,
in the society in which this takes place’.

%% Johan Galtung, ‘Violence, Peace and Peace Research’ (1969) 6(3) Journal of Peace Research 167.

** Barak, above n 643, 23.

Fynn Bruey: Systematic Gender Violence and the Rule of Law in Indigenous Liberia and Australia 103



Unlike personal (or direct) violence, where the aggressor or is an acting subject, *° the
perpetrator in structural or cultural violence tends to be hidden, embedded within societal
structures (e.g., traditions, stereotypes and stigmas, or social groups).® The vectors of structural
violence are shaped, maintained, and eventually transformed with the margins of humans’
ability to mould and form behaviour. In many cases, victims of structural and cultural violence
are shaped by the same intangible beliefs.=? Felipe MacGregor and Marcial Rubio’s argue that
structural violence results from the

Figure 3.1: Flow diagram showing interaction of systematic working of social structures which are

violence
closely related to cultural violence.**
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‘powers that be’. ® Galtung’s
definition of cultural violence is also linked to structural violence. According to Galtung,
cultural violence is ‘...any aspect of a culture [the symbolic sphere of our existence —
exemplified by religion and ideology, language and art, empirical/formal science] that can be
used to legitimize violence in its direct or structural form.”** Examples of structural and cultural
violence in this research include abuse and neglect by social services, racism and stigmatisation
of Indigenous Peoples, female genital cutting, forced marriage, and polygyny.

Institutional and State Violence: Although the State is a type of institution, this study
identifies state violence as a unique form of violence using legal instruments and authority to
promulgate systematic violence against Indigenous girls and women. MacGregor and Rubio
conceptualise institutional violence as a ‘type of structural violence which is formally implanted
in the institutions and is accepted or at least tolerated, with the complicity of the people’.**

Barak describes the ‘people’ MacGregor and Rubio mention as institutional agents (e.g.,

corporate, workplace, military, religious and state).*” Institutional violence may be impersonal

% Rupesinghe, Rubio Correa and United Nations University, above n 648, 47.

** 1bid 50.

** 1bid 4, 49.

** 1bid 42, 49.

%4 Barak, above n 643, 5.

®* Johan Galtung, ‘Cultural Violence’ (1990) 27(3) Journal of Peace Research 291.
*° Rupesinghe, Rubio Correa and United Nations University, above n 648, 51.

*" Barak, above n 643, 23.
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but still causes emotional, psychological and physical trauma to individuals. Some institutional
violence is overt, whilst some are covert, making it challenging to pinpoint.©* Examples of state
and institutional violence in this research include massacres, land dispossession, state-sponsored
genocide, and military actions against Indigenous civilians.

A caveat is in order when interpreting the three levels of systematic violence. Each
component of systematic violence overlaps and touches the others to form a web of interactions
(see Figure 3.1). This complex interaction of systematic violence against Indigenous girls and
women demands a comprehensive theoretical framework to address the research question both
from both the literature review and an empirical perspective.

3.2 Australia

Drawing on decolonisation theory, it is not possible to assess the impact of colonial
violence on Aboriginal Peoples, without briefly considering Australia’s convict history as an
explanation, in part, of why ‘the oppressed, instead of striving for liberation, tend themselves to
become oppressors or sub-oppressors [because] the very structure of their thought has become
conditioned by the contradictions of the concrete, existential situation by which they were
shaped’. ©* Furthermore, white Australian convict history provides ample evidence that
systematic violence is not confined to Aboriginal girls and women, but affects all women.
Chapter 7 presents a statistical analysis of convict transportation to Australia.

After decades of feeling ashamed to admit to their convict past,”® Australians now feel a
sense of pride** about their journey from being convicts to playing an integral role in building

the Australian nation-state.*> Today, roughly one in seven Australians are descended from

%% Deane Curtin (ed), Institutional Violence (Rodopi, 1999) xii.

%9 Paulo Freire, Pedagogy of the Oppressed (Continuum International, 30th Anniversary, 2005) 45.

%9 Shick, above n 170, 21. A sense of pride filters through the echo of Historian Michael Cathcart, as he presents
Rogue Nation. He rhetorically posits the essence of the documentary, ...how a remote convict settlement, a place of
misery in exile begin to change into a place of opportunity and hope? How a group of outcast and people on the make
begin to transform themselves into a nation...” Interestingly, the same can be said for the Afro-American settlers in
Liberia, who despite their dehumanising experience enslavement for well over three centuries and their bravery in
treading those perilous voyages back to Africa (i.e., 4 571 Afro-Americans immigrated to Liberia between 1820-43,
Liberian census record showed only 2 388 persons living in that year; still to this date, embody a deep sense of pride,
entitlement and superiority over ‘uncivilised’ Indigenous Liberians.

! PBS, ‘Voyage of the Courtesans’, Secrets of the Dead, 2005 <http://www.pbs.org/wnet/secrets/voyage-of-the-
courtesans/159/>. Although the history of convicts arrival in the penal colony of Australia (carefully orchestrated by
English white males) cannot always be glorified, female convicts, one the other hand, who were referred to by
colonists as ‘an unfortunate and unnecessary cargo’ / ‘a cargo have been praised as the founding mothers; who will
restore the dying colony, breathing life and civilisation into it’. In responding to Captain Phillip’s request to redeem
the colony by sending more food and women, British Under Secretary Evan Nepean, rounded up 225 condemned
women mostly of child-bearing age including five infants on board the Lady Juliana, potentially, the same ship used
to haul shackled slaves from Africa. Women, whether consenting or not, became ‘wives’ of crewmembers and
prisoners so that after ten months at sea, Ann March (along with seven others) was pregnant for John Nicol, the Ship
Surgeon. Mary Wade, Ann March and Elizabeth Barnsley will all go on to be successful founding mothers of the
colony adding significantly to its economic wealth.

%2 Port Arthur Historic Sites, Pack of Thieves? 52 Port Arthur Lives (Port Arthur Historic Site Management, 2001) 5;
Peter Gunn and Rebecca Kippen, ‘Household and Family Formation in Nineteenth Century Tasmania Dataset’
<http://www.femaleconvicts.org.au/index.php/convict-institutions/children/pregnancy-and-children>. In Pack of
Thieves? 52 Port Arthur Lives, The Port Arthur Historic Sites writes, ‘[w]e tend to think of convicts as shadowy
figures. They skulk in dimly lit back lanes of an imagined Dickensian London or they clank down Australian roads in
long shuffling chain gangs, their backs bent. We see them, not as individuals, but as something other and alien —
perhaps even as dangerously subhuman. This is particularly true of the convicts sent to Port Arthur, Australia’s most
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convicts,” including former Prime Ministers John Howard** and Kevin Rudd.®* But the sense of
pride descendants of convicts feels today was not always there. In fact, the grim reality of
Australian convict history is also plagued with trauma, discrimination and abuse against both
females and males. Between 1787 and 1868, the British transported approximately 160 000
convicts to Australia® on 825 voyages (using 423 convict ships), though few came from
Canada, America, Bermuda and other British colonies.®” A majority®® of the convicts were

famous convict settlement. As these men had been sentence to transportation twice (once in the British Isle and
effectively a second time by a colonial court before being banished to the confines of a penal station) they are
regarded as doubly banished damned ‘hardened’ repeat offenders — the sweepings of the Australian transportation
system’. The seemingly twisted sense of pride perceived by the author of Pack of Thieves: 52 Port Arthur Lives was
actually experienced during the researcher’s visit to Port Arthur, Tasmania between 31 October and 6 November
2014 when a tour guide commented that (paraphrased), life at Port Arthur was good, considering how poor England
was at the time, people lied and admitted to crimes they did not even commit in order to come to VDL for warm bath,
clothes, some bread and soup. He went on to say that, ‘women and girls were happy to bear children for prison staff,
commanders and prisoners who became paupers after their freedom. He claimed women were happy to be mothers,
even if they were raped’ because such a life was never to be had given the conditions under which they came from in
England. Suffice to say, prior to visiting Port Arthur, almost three hours were spent at the Cascade Female Factory in
Hobart where facts and record showed that 21 per cent (241) of all the children (1 148) born to female convicts in
Hobart nursery between 1845 and 1857, were born to women under sentence in the Cascade Female Factory.
According to Gunn and Kippen: ‘[p]regnant convicts were usually returned to the Government for their confinement
and remained with their babies until they were weaned—initially, weaning occurred at six months, but was later
extended to nine months in an attempt to reduce the death rate of infants in the nurseries. After weaning, the mother
had to serve six-month imprisonment in the Crime Class at a female factory as punishment for getting pregnant. The
children, if they survived the terrible conditions, remained in the various nurseries until they reached the age of 2 or 3
years when they were removed to the Orphan Schools, unless their mother had gained her freedom in the meantime
or could prove she could support the child’. A brief statistical overview of Gunn and Kippen (2006) data, shows not
only that 21 per cent of all 525 children born to mothers from the Cascade Female Factor died from diarrhoea; but
that only four of these children had a father name recorded.

%3 Parramatta Female Factory Precinct, Convicts and Characters (2015) Parra Girls
<http://www.parragirls.org.au/convict-connections.php>; Tony Rennell, ‘The Founding Fathers of Australia: The
Story of Convicts Shipped to the New World” Daily Mail (London), 25 July 2007
<http:/www.dailymail.co.uk/news/article-470887/The-founding-fathers-Australia- The-story-convicts-shipped-New-
World.html>; John N Molony, The Native-Born: The First White Australians (Melbourne University Press, 2000) 1.
In other words, Molony suggests that, ‘[t]here is an abundance of evidence that the early native-born, 90 per cent of
whom sprang from convict parentage, were made to feel second-rate and outsiders to society because of their
parentage’.

%% Melissa Stevens, ‘Howard’s Secret Criminal Past” The Daily Telegraph (London, UK), 14 February 2007
<http://www.dailytelegraph.com.au/news/nsw/howards-secret-criminal-past/story-e6freuzi-1111112988170>.
According to Stevens, Howard’s maternal great-great-great-grandfather, William Tooley was convicted of complicity
in the theft of a tortoiseshell watch and transported for life on the Fanny in 1816. His mother's maternal ancestor also
began through a convict forebear, Thomas Barker, who was transported for life after being convicted of two counts of
robbery, arriving on the Bengal Merchant in 1835. Noteworthy, it was during the Howard government that Northern
Territory National Emergency Response Act 2007 was enforced. The NTERA was a legislative response of the
Commonwealth Government’s inquiry into the protection of Aboriginal children from sexual abuse.

%% Bonnie Malkin, ‘Australian Prime Minister Kevin Rudd Descended from Thieves’ The Telegraph (London, UK),
31 July 2008 <http://www.telegraph.co.uk/news/worldnews/australiaandthepacific/australia/2479134/Australian-
prime-minister-Kevin-Rudd-descended-from-thieves.html>; Mary Wade History Association, Mary Wade To Us: A
Family History 1778-1986 (MacArthur Press, 1986) 4-8, 72. As documented by the Mary Wade History Association,
in addition to being a former Prime Minister of Australia, Kevin Rudd is also known for being a descendant of Mary
Wade, the youngest convict to Australia aboard the all-female vessel Lady Juliana arriving in Sydney on 3 June 1790.
On 14 January 1789, 10 years old Mary Wade was found guilty of stealing one cotton frock, value at 3s, one linen
tippet, value 2d, and one linen cap, value at 2d. She was sentenced death by hanging. It is quite frightening how the
Lord Chief Baron likened 10-year-old Mary (and her friend Jane Whiting) act to that of a violent crime, even though
he admitted to the Jury (apparently, all men) at the trial that her crime was less than a robbery: On the other hand,
Rudd’s paternal great-great-great-great father, Thomas Rudd arrived on board the Earl Cornwallis in 1801, having
been convicted of stealing a bag of sugar.

% The Penal Servitude Act 1857, repealed sections 1, 2, 3, and 4, of the Penal Servitude Act 1853, which provided
for the sentencing of transportation of any person contrary to the Transportation Act 1717 (4 Geo. 1 cap XI).
Although the last transportation of 281 convicts on board the Hougonmont arrived in Western Australia on 9 July
1868.

%7 Port Arthur Historic Sites, above n 663, 5-8; Port Arthur Historic Sites, Pack of Thieves? 52 Female Factory Lives
(Port Arthur Historic Site Management, 2014) 8-11; State Library of Queensland, 880 Convict Voyages to Australia

Fynn Bruey: Systematic Gender Violence and the Rule of Law in Indigenous Liberia and Australia 106



penalised unjustly for petty crimes. Not only were their sentences disproportionate to the crimes
committed, but some were put in gaols that were unfit for habitation.*® They were ripped from
their homeland and social support system to endure long treacherous journeys by sea.c” On
arrival in Australia, they were condemned to hard labour spending an average of nine years in
prison in addition to facing deliberate starvation.®™ Their sweat and blood produced food,
clothing, furniture, and infrastructure, and girls and women (consenting or not) were at the
mercy of males’ sexual desire,* both on board the ships®* and during imprisonment in

Australia.”* As one of the few British penal colonies in the world, Australia accepted a large

(2015) Convict Records <http://www.convictrecords.com.au/timeline>; Perth Dead Persons Society, Convict Ships to
Australia (2002) Convicts to Australia <http://members.iinet.net.au/~perthdps/convicts//shipNSW1.html>.

%8 Of the 127 470 convict records collected by the State Library of Queensland, there were total of 873 623 years of
sentences, 28 000 of which were life sentences. The top five crimes committed were, stealing (17.9 per cent); larceny
(10.2 per cent); burglary (5.6 per cent); sheep stealing (4.4 per cent); and theft (3.3 per cent).

%9 Sian Rees, The Floating Brothel: The Extraordinary True Story of an Eighteenth-Century Ship and Its Cargo of
Female Convicts (Hyperion, 2002) 5, 35-36. Consider Rees description of the Newgate gaol condition: ‘[b]y
December 1788, 151 female convicts in Newgate Gaol were living in three cells built to house a maximum of 70.
They lived on rations fixed for that theoretical maximum and not the number actually confined. Each cell had one
window opening onto an interior wall. There were no beds; a ramp at one end of the room with a wooden beam fixed
to its top end served as mattress and pillow. To sleep on the ramp and beam was a privilege, to be paid for weekly. To
rent a blanket woven of raw hemp cost extra. Those who could afford neither curled up together on stone slabs awash
with saliva and urine. Before the cells were opened each morning, turnkeys would drink a class of spirits to keep
them from fainting, for the ‘putrid stream or myasma’ was enough to knock them off their feet. The population of
Newgate was malnourished, debilitated, cold, inadequately clothed and infested with disease-bearing lice. Its cells
were a happy home for typhus. ... the gaol went into crisis each winter and generally staggered through until spring,
providing nothing terrible happened. But the winter of 1788 was exceptionally severe; the gaols were hopelessly
crowded and there were not enough funds in the pot to pay for food, let alone medicine’. Unfortunately, it did not
help that in 1783, some 130,000 males were discharge when the American colonies defeated King George’s British
and German forces forcing London to house tens of thousands of ex-soldiers’.

° Robert Hughes, The Fatal Shore: A History of the Transportation of Convicts to Australia, 1887-1868 (Vintage
Books, 1st ed, 1988) 1-2, 83, 129-130. According to Hughes, the founding of the Australian nation-state is framed
on England’s pursuit to eliminate the ‘criminal class’. He writes, ‘[bJut here [Australia], the process was to be
reversed: not Utopia, but Dystopia; not Rousseau’s natural man moving in moral grace amid free social contracts, but
man coerced, exiled, deracinated, in chains.... In their most sanguine moments, the authorities hoped that it would
eventually swallow a whole class—the “criminal class,” whose existence was one of the prime sociological beliefs of
late Georgian and early Victorian England. Australia was settled to defend English property not from the frog-eating
invader across the Channel but from the marauder within. English lawmakers wished not only to get rid of the
“criminal class” but if possible to forget about it. Australia was a cloaca, invisible, its contents filthy and
unnameable’. Hughes also documents the experiences of Thomas Hodden and Peter Withers as they reflect on their
‘transportation”’ in letters to their dear wives. Thomas Hodden: ‘It’s with sorrow that I have to acquaint you that I this
day receiv’d my Tryal and has receiv’d the hard sentance of Seven Years Transportation beyond the seas....” Peter
Withers: ‘My Dear Wife belive me my Hark is almost broken to think | must lave you behind. O my dear what shall |
do i am all Most destracted at the thoughts of parting from you whom I do love so dear’. In spite of their fear, pain
and trauma, the first fleet (11 ships) set sail on 13 May 1787. After 252 days via Rio de Janeiro and Cape Town, the
crammed ships with 48 dead (40 convicts, five convicts’ children, one marine’s wife, one marine’s child and a
marine) docked in Sydney Cove on 18 January 1788 (p. 83).

°* Ibid 84.

%2 Rees, above n 670, 5-11. On 29 July 1789, Lady Juliana left England with 226 female convicts, heading for Port
Jackson, Australia. The real purpose for their ‘transportation’ after being pardon by mad King George III, was to
appease the sexual needs of ever expanding male convict population in Australia. In Rees’s words, ‘[b]y the first
week in December 1788, all these “disorderly women” (and Francis Bunting) were awaiting trial in Newgate Gaol,
London, part of a turbulent population of seven hundred accused or convicted prisoners’ (p. 5).

¢’3 Babette Smith, A Cargo of Women: Susannah Watson and the Convicts of the Princess Royal (Allen and Unwin,
2nd ed, 2008) 51. Smith acknowledges the stereotypical perception of female convicts being naughty. She writes,
‘[t]he female convict ships were also notorious for the relationships that developed between the women prisoners and
the crew. In 1829 women convicts no longer travelled on the same ship as male prisoners and this, had reduced the
outright prostitution of female prisoners which had occurred in earlier years. Nevertheless, the women were largely at
the mercy of the male passengers, officers and crew, even if it was only to exchange sex willingly for extra
privileges’.

¢4 Deborah Oxley, Convict Maids: The Forced Migration of Women to Australia (Cambridge University Press, 1996)
12. Contrary to common belief that convict women were ‘damned whores originating from a professional criminal
class, unskilled in all but vice and unfit to contribute anything positive to colonial development’, Oxley presents are
inventory of data to prove otherwise.
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number of female convicts. At least 24 960 female convicts (15 percent of all convicts to
Australia) were shipped to Australia, with more than 9 000 occupying at least one of 12 female
factories built across the colony.*

Van Diemen’s Land, modern-day Tasmania, is one example of the Australian penal
colony system. Colonised by the British in 1803 as a primary penal settlement, mostly for repeat
offenders™™ in Australia, 75 000 (40 percent) of all convicts to Australia were shipped to Van
Diemen’s Land up until 1853. Van Diemen’s Land hosted roughly half (13 000) of all female
convicts between 1803 and 1853. The Cascades Female Factory, one of five correction facilities
constructed in Van Diemen’s Land, held approximately 6 000 prisoners.” Some of those
prisoners were children as young as 11 years old. Violence against female convicts took root in
England, occurred on board as they were being transported to Australia, and persisted during
their imprisonment in Australia. This violence was enabled by the convicts’ stigmatisation as
being immoral and bad.® They were often labelled as prostitutes and compelled to share
factories with men and young boys.*

The stories of Elizabeth Hayward and Charlotte Williams bring alive the collective
experience of women’s vulnerability to male violence during Australia’s colonial period. On 13
May 1787, when the First Fleet departed from Portsmouth, England, the youngest female,
Elizabeth Hayward, was aboard The Lady Penrhyn. Prior to leaving, 13-years old Elizabeth had
stolen a linen gown, a silk bonnet and a bath cloth cloak, all at the value of seven shillings.
Tried and found guilty by the second Middlesex Jury before Mr. Recorder Thomas Cross at the
Justice Hall in the OIld Bailey, Elizabeth was sentenced to transportation for seven years.®
Charlotte, an illiterate Welsh mother of nine children, was sentenced to transportation for 14
years along with her son, 13-year old Evan.** Her two older sons, Thomas and James, were

convicted of sheep stealing on the testimony provided by Charlotte’s 11-year-old daughter,

°”> National Archives of Australia, Social History: Your Story, Our History (2015) Women transported: myth and
reality <http://www.naa.gov.au/collection/publications/papers-and-podcasts/social-history/women-transported.aspx>.
¢76 All early convicts from England were sent to Botany Bay. By the dawning of the 1800s settlers’ authority
recreated now penal settlement for repeat offenders in Botany Bay, Norfolk Island, Van Diemen’s Land, Port
Macquarie and Moreton Bay (see http://members.iinet.net.au/~perthdps/convicts/res-02.html).

" Port Arthur Historic Sites, The Australian Convict Sites (2011) Cascades Female Factory Historic Site
<http://www.femalefactory.org.au/history/the_australian_convict_sites>; Government of Australia, above n 354;
Female Convicts Research Centre Inc, Female Convicts (2015) Female Convicts Research Centre
<http://www.femaleconvicts.org.au>; La Trobe University, ‘The First Fleet: The Real Story with Alan Frost’
<http://www.latrobe.edu.au/news/articles/2011/podcasts/the-first-fleet-the-real-story/transcript>; Port Arthur Historic
Sites, above n 668, 8.

%78 There were three phases of female transportation to VVan Diemen's Land: exile or open prison (1803-13),
assignment (1814-42), and probation (1843-53). In each, the numbers of convict women arriving in Van Diemen's
Land increased, and they were subjected to more severe penal conditions (see,
http://www.utas.edu.au/library/companion_to_tasmanian_history/F/Female%20convicts.htm).

% The Point Puer Boys’ Prison at Port Arthur (‘lauded as an inescapable prison where prisoners committed crimes
just to be killed rather than endure the bad conditions’) was the first reformatory built exclusively for juvenile male
convicts in the British Empire. Renowned for its stern discipline and harsh punishment, the Boys’ Prison held some 3
000 boys, as young as nine years, who were sentenced between 1834 and 1849 (see,
http://www.portarthur.org.au/index.aspx?base=1923).

%% Cheryl Timbury, ‘Elizabeth Hayward’.

5 1bid.

% Port Arthur Historic Sites, above n 668, 92-14.
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Rachel, the prosecution’s key witness — all of whom were sentenced to life.®* During the trial,
the judge asked Rachel about her mother, Charlotte: could she read? Could she say prayers?
Rachel replied ‘no’ to both questions.® The judge continued asking, did she know it was
wicked to tell lies? And, did she know where people who tell lies went to after they were dead?
‘Yes,” Rachel replied to both questions, adding ‘to hell’ after her affirmation of the former
question.® Today, in English law, not only is an 11-year-old not competent to testify except in
carefully guided circumstances provided by law,* but she or he also cannot be sentenced for
life, except for very serious offences, such as murder.” Unfortunately, this pattern of over
sentencing, separating families, and mass incarceration were repeated in Australia as a means to

subdue and control Aboriginal Peoples.

3.2.1 Aboriginal Incarceration and Deaths in Custody

Settler-colonists in Australia began incarcerating Aboriginal Peoples soon after the arrival of the
First Fleet,”* and Aboriginal Peoples in Australia are still overrepresented in Australia’s prisons.
Although Aboriginal Peoples in Australia make up 2.8 percent of the country’s population, they
account for 27 percent of the total Australian prisoner population, with sexual assault being the
fifth most common offense after acts intended to cause injury; unlawful entry with intent;
offences against justice and robbery and extortion.® Alarmingly, a report released by the
Human Rights Law Centre and the Change the Record Campaign in May 2017 found
Aboriginal women comprise 34 percent of the total adult female prison population in Australia,

an increase of 148 percent since the Royal Commission into Aboriginal Deaths in Custody

% 1bid 92-94.

% Ibid.

%% Ibid.

% Ibid. Later, Rachel’s father (Charlotte’s husband) would die on 2 March 1835 in the River Thames prison, Thomas
died on 16 July 1833 in the colonial hospital, less than a year after he was transported. After her arrival on the
Frances Charlotte, the master to whom Charlotte was assigned charged her with neglect of duty, and she was
reprimanded to VDL to serve out her sentence. As a model convict, she gained conditional pardon on 18 November
1841. The rise in female convicts was guarded by policies that focused on morality and economics where convict
females were encouraged to reform and be rewarded. Upon arrival, they were assigned to colonial masters as
servants. On sustaining a ‘good behaviour’ record, rendered female convicts’ permission to receive a ticket-of-leave
(a kind of parole document initially issued in Britain, and later in the Australian Colony) — which allowed the holder
to work for wages, and choose her own residence, but could not leave the district without permission of the resident
magistrate. Men with ticket-of-leave were permitted to marry, bring their family from England, and permitted to
acquire property (also see,
http://www.utas.edu.au/library/companion_to_tasmanian_history/F/Female%20convicts.htm).

%7 Sentencing Council, Sentencing Children and Young People: Overarching Principles and Offence Specific
Guidelines for Sexual Offences and Robbery - Definitive Guideline (Sentencing Council for England and Wales,
2017) 20.

%% Donald James Weatherburn, Arresting Incarceration: Pathways Out of Indigenous Imprisonment (Aboriginal
Studies Press, 2014) 1.

% Australian Bureau of Statistics, Aboriginal and Torres Strait Islander Prisoner Characteristics (8 December 2016)
4517.0 - Prisoners in Australia, 2016
<http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/by%20Subject/4517.0~2016~Main%20Features~Aboriginal%20a
nd%20Torres%20Strait%20lIslander%20prisoner%20characteristics~5>; Australian Bureau of Statistics, Census:
Aboriginal and Torres Strait Islander Population (27 June 2017) Australian Bureau of Statistics: Media Release
<http://www.abs.gov.au/ausstats/abs@.nsf/MediaRealesesByCatalogue/02D50FAA9987D6B7CA25814800087E03?
OpenDocument>.
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1991.*° The most common charge for incarceration of Aboriginal males in Australia is ‘acts
intended to cause injury’.* To the contrary, Indigenous females, Indigenous women, who tend
to be younger, or more likely to have a mental disability, or subjected to sexual violence, are
most prosecuted for driving and traffic violations, assault, thefts, and offences against justice.*
This over-representation of Aboriginal males in the Australian prison system today reflects
multiple layers of disadvantage and marginalisation, ** which partly explains why inter-
generational trauma caused by interpersonal, cultural and institutional violence recur in
Indigenous communities.

Mass incarceration is a clear example of institutional violence whereby the state inflicts
violence directly or indirectly on Indigenous women and girls. Weatherburn describes five
impacts of over-representation of Indigenous Peoples in the Australian prison system. They are
1) inability of the criminal justice system to fulfil its objective of deterrence; 2) criminogenic
effect resulting from protracted contact with the criminal justice system; 3) economic and social
disadvantages; 4) international criticism; and 5) detrimental and unabated consequence of
European settlement and colonisation of Aboriginal lands.** Without a doubt, the protracted
situation of mass incarceration of Aboriginal Peoples has significant risk factors. For example,
losing a parent (or both parents) to incarceration heightens a child’s susceptibility to neglect,
deviant behaviours, poor parental care, violence and abuse, and delinquency. ** These
vulnerabilities exacerbate a child’s inability to access education, perform well and stay in school.
The multiplier effect of the impact of incarceration heightens intersectionality concepts and
worsens the impact on Aboriginal girls and women, who are already affected by many other
disadvantages. The impact on individuals and families reaches a peak when incarcerated
Aboriginal Peoples die in custody.

Aboriginal deaths in custody have become a large enough problem to warrant national
attention. In response to growing public concerns about the deaths of Aboriginal Peoples in
Australia whilst in the custody of law enforcement, Prime Minister Bob Hawke announced the

establishment of the Royal Commission into Aboriginal Deaths in Custody on 10 August

%% Adrianne Walters and Shannon Longhurst, ‘Over-Represented and Overlooked: The Crisis of Aboriginal and
Torres Strait Islander Women’s Growing Over-Imprisonment’ (NGO Report, Human Rights Law Centre, May 2017)
51, 10.

%t Australian Bureau of Statistics, Chapter - Division 02 - Acts Intended to Cause Injury (2 June 2011) 1234.0 -
Auwustralian and New Zealand Standard Offence Classification (ANZSOC)
<http://www.abs.gov.au/ausstats/abs@.nsf/Latestproducts/604F197FD705B5ADCA2578 A200140AEC?0opendocume
nt>. According to the Australian Bureau of Statistics, ‘acts intended to cause injury exclude attempted murder and
those resulting in death, which are intended to cause non-fatal injury or harm to another person and where there is no
sexual or acquisitive element.

%92 Walters and Longhurst, above n 691, 12.

* 1bid 16.

%% Weatherburn, above n 689, 7-10. In March 2000, the Committee for the noted ‘with grave concern that the rate of
incarceration of Indigenous Peoples [in Australia] is disproportionately high compared with the general population.’
When more than 1 in 10 Aboriginal have been imprisoned and 1 in 5 have at some stage lost a parent to prison then
continuously populating prison cells with Aboriginal does not deter them from committing crimes. Research shows
that having a prior criminal record reduce employability, which leads to higher crime rates. Research data confirms
that difference in arrest rates for Indigenous and non-Indigenous Australians may explain about 15 per cent of the
difference in levels of employment between the two groups.

** 1bid 74, 77.
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1987.° The Royal Commission into Aboriginal Deaths in Custody was tasked with inquiring
into the deaths of Aboriginal and Torres Strait Islanders between 1 January 1980 and 31 May
1989 whilst in police custody, in prison or in any other place of detention.*” Initially, the inquiry
embarked upon a six-month examination of 44 cases. A body of five male** Commissioners,
working with a budget of $44 million concluded their report in 1991 *° with 339
recommendations after four years of investigating 99 deaths of Aboriginal Peoples in custody.™
Three findings of the Royal Commission are relevant. First, Aboriginal deaths in custody are
not the product of deliberate violence or brutality by police or prison officers. Second, deaths in
custody are particularly distressing for families and friends and engender suspicion and doubt in
their minds. Third, 63 deaths occurred in police custody, 33 in prison custody and three in
juvenile detention. Unfortunately, Aboriginal deaths in custody continue to rise. Of the 99
deaths in custody examined by the Royal Commission, 11 percent (n=11) were females between
the ages of 14 and 62. However, a study conducted by the Australian Institute of Criminology’s
Lisa Collins and Jenny Mouzos shows an overall increase in the number of deaths in custody of
Indigenous Peoples since 1989. Aboriginal women continue to be represented in these numbers.

Aboriginal women’s deaths in custody are particularly concerning. According to Collins
and Mouzos, of the 1442 people who died ‘in all forms of custody in Australia’, five percent
(n=75) were females, including 24 Aboriginal women.”* At the time of their deaths, Collins and
Mouzos (2002) report, the ‘most serious offence’ of Aboriginal females in custody was a
violation of ‘good order’ (such as public drunkenness, prostitution and disorderly conduct).
Furthermore, Collins and Mouzos’s findings suggest that the most serious offence resulting in
incarceration (and eventually death) of both Aboriginal females in custody is nearly twice as
high as that of non-Aboriginal females.”” The death of Faith Barnes in custody, ‘a picture now

familiar to the Commission’, is a case in point:

At about 11.00 am on 26 October 1982, she [Faith Barnes] was found lying apparently
asleep in the street beside the Kalgoorlie Police Station. She had, it seems, been there
for at least an hour. Known to have an alcohol problem, she was thought to be drunk,
and taken to the lockup without any further inquiry being made as to the cause of her
unconsciousness. She could not be roused and had to be carted or partly dragged, to the

%% National Archives of Australia, Royal Commission into Aboriginal Deaths in Custody - Fact Sheet 112 (2015) Fact
Sheets <http://www.naa.gov.au/collection/fact-sheets/fs112.aspx>.

%7 Pyrsuant to the Commission of Inquiry (Deaths in Custody) Act 1987 as amended on 15 June 1988 and 15 June
1989,

%% The five commissioners of were, Patrick Dodson, a Yawuru man from Broome and former Chairman of the
Council of Aboriginal Reconciliation of Australia; D.J. O'Dea, Hal Wootten, AC, QC, L.F. Wyvill, QC and Elliott
Johnston. QC. Hal Wootten was a former judge of the Supreme Court of NSW and Elliott Johnston was a judge of
the Supreme Court of SA.

Aboriginal activist Rob Riley was appointed Head of the Aboriginal Issues Unit of the Commission until Ruby
Hammond was appointed to the position in 199

% The 99 cases comprised 32 Women in Western Australia, 27 in Queensland, 21 in SA and the NT and 19 across
NSW, VIC and TAS.

% Max Blenkin, ‘Hawke Govt Launched Aboriginal Death Probe’ The Australian (Sydney South, NSW), 1 January
2014 <http://www.theaustralian.com.au/news/latest-news/hawke-govt-launched-aboriginal-death-probe/story-
fn3dxiwe-1226792800340>.

" Lisa Collins and Jenny Mouzos, ‘Deaths in Custody: A Gender-Specific Analysis’ [2002] (238) Australian
Institute of Criminology Trends and Issues 1.

% 1bid.
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exercise yard where she was left lying on the bare concrete. A number of cell checks
were made between that time and 4.00 in the afternoon, when it was noticed that there
was dried blood on the side of her head. After further attempts to rouse her were
unsuccessful, an ambulance was called, and she was taken to the Kalgoorlie Regional
Hospital. There, Barnes was found to be semi-conscious but unresponsive to spoken
command. Later that night, after her condition had failed to improve, she was
transferred to the Royal Perth Hospital. Admitted in the early hours of the following
morning, she was found to have a severe head injury. An emergency operation was
performed to remove blood clots from inside her skull. After surgery had been
completed, she suffered an unexpected cardiac arrest. Resuscitation was unsuccessful,
and she was declared dead at 7.36 on the morning of 27 October 1982. Faith Barnes had
a severe alcohol problem. Her treatment by those who took her into custody at
Kalgoorlie for the last time was totally devoid of kindness or humane consideration.
Her treatment at the hands of some members of her own community was even worse.
Between 1975 and her death, she received medical treatment for head injuries on at
least sixteen occasions, being admitted to hospital on at least five of these occasions. A
proportion of these injuries resulted from severe assaults. She was also treated for other
traumatic injuries at various times. At the time of her death she was approximately 27
years old. It is not known how she came by the severe head injury which caused her
death. (...) However, she came by her injuries, the neglect demonstrated by the
Kalgoorlie police responsible for her custody is disgraceful. She should never have
been placed in custody in her semi-conscious condition without a prior medical
examination to ensure that her unconsciousness was alcohol-related as thought, and not
caused by injury or illness. (...) Not much is known of Faith Barnes, save what may be
gleaned from public records. What is known presents a depressing picture. It is even not
certain when or where she was born. Various birth dates appear in government records.
4 December 1954 is the most likely date. She was probably born in Kalgoorlie, as this
was more commonly given as her place of birth on government records. Her mother
was Hazel Wuni. She died in August 1957 when Faith was not yet three. Her father
Bordie Parker, was usually employed as a station hand in the Leonora area. He died in
August 1966. Faith had a younger sister Christine born in July 1956."

Aboriginal deaths in custody, an extension of mass incarceration, constitute more state
violence against Aboriginal women. However, there was a time in Australia’s colonial past,
before Aboriginal Peoples were fully subject to the penal system when Aboriginal Peoples were
not tried and convicted for perceived crimes. Rather, Aboriginal Peoples were massacred by

settler-colonists and agents of the colonial government.

3.2.1 Massacres

From the moment the British invaded Australia in 1788, they encountered resistance from
Aboriginal and Torres Strait Islander Peoples, who are the original owners and custodians of
their land. In the frontier wars, which continued from the point of European contact until the
1960s, massacres became the defining strategy to curb resistance posed by Indigenous Peoples
in Australia. Ryan reasons that a massacre on Australia’s frontier included six or more deaths of
people who were defenceless against assault.”*Countless violent attacks took place between

settler-colonists™ and Aboriginal Peoples in Australia, resulting in thousands of Aboriginal

"% Daniel John O’Dea, ‘Faith Barnes’ (Royal Commission into Aboriginal Deaths in Custody, 5 November 1990) 25,
3-4 <http://www.austlii.edu.au/au/other/IndigLRes/rciadic/individual/brm_fb/2.html>.

" Lyndall Ryan et al, Colonial Frontier Massacres in Eastern Australia: 1788-1872 (2017) The Centre for 21st
Century Humanities, University of Newcastle <https://c21ch.newcastle.edu.au/colonialmassacres/>.

% Daley (2013) estimated that at least 2, 000 early soldiers, police and settlers died at the hands of Aboriginal raiders
who resisted the pastoral settlement on traditional lands, stole livestock and carried out retaliatory raids.
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children, women and men being killed™ (see Appendix IV). The first map of massacres
constructed by Lyndall Ryan presents timelines, sites and information of massacres in Eastern
Australia from 1794 until 1872. Daley asserts that ‘[a]ccording to very conservative estimates,
at least 20 000 Indigenous Australians *" died at the hands of Australian-based military
regiments, police forces and settlers’ militia from 1788 until the last known “massacre” at
Coniston, Northern Territory, in 1928." This is a clear example of state-sponsored violence
against Aboriginal Peoples, but there is also concern about the effects that linger effects to the
present day.

Massacres of Aboriginal Peoples are not properly represented in Australian history.
Accurate data that accounts for the full span of massacres against Aboriginal Peoples in
Australia is hard to find. Nevertheless, lan Clark suggests that an estimated 107 separate
massacres and Killings occurred in western Victoria between 1803 and 1859." However, Clark
also discloses that ‘generally, the violent history of western Victoria has been repressed, and
many people who were in effect murderers have been honoured by memorials to pioneers, and
by street and town names.’” Paul Daley critiques the failure to include frontier violence™
against Aboriginal Peoples in Australia as part of Australia’s War Memorial history. This
absence from historical record represents structural violence which still affects Aboriginal
Peoples in the present day. In keeping with the phenomenological approach of this research and
promoting the historical record of Aboriginal history, herewith is a selection of nine major
massacres and violent conflicts that took place between settlers and Aboriginal Peoples in
Australia between 1804 and 1928.

% Ryan et al, above n 705.

97 Stephen Glynn Foster, Bain Attwood and National Museum of Australia (eds), Frontier Conflict: The Australian
Experience (National Museum of Australia, 2003) 88-91.

% Paul Daley, ‘Why Does the Australian War Memorial Ignore the Frontier War? The Battle between Aboriginal
People and the Settlers Is at the Heart of Nationhood but Absence from War Dead Commemorations’ The Guardian
(Canberra, ACT), 12 September 2013 <http://www.theguardian.com/world/2013/sep/12/australian-war-memorial-
ignores-frontier-war>.

" lan D Clark, Scars in the Landscape: A Register of Massacre Sites in Western Victoria, 1803-1859 (Australian
Institute of Aboriginal and Torres Strait Islander Studies, 1995) 9.

"9 1bid 4.

' Reynolds, Dispossession, above n 177, 24; Personal from Samson Ceasar, ‘Liberian Letters: Samson Ceasar to
Henry F. Westfall 1835 August 3°, 3 August 1835 <http://search.lib.virginia.edu/catalog/uva-lib:501742>; Azikiwe,
above n 301, 71; Foster, Attwood and National Museum of Australia, above n 708, 6-8. Reynolds argues that, °...
[t]he traditional account [of Australian history] is of peaceful settlement, of a struggle against the land, not against
other human beings for possession of land. The bloodshed has often been conveniently forgotten. Yet the issue of
frontier violence was frequently at the forefront of public debate during the 19" century. Explorers were often quite
frank about their part in the violent dispossession of the Aborigines. Some glorified the struggle, seeing it as one of
the achievements of settlement...” Interestingly, Caesar’s letter to a friend, after his arrival in Liberia from the United
States, commands a personal touch to frontier violence in Liberia. He writes, ‘T am sorry to have to inform you that
we have been attacked by the natives at the place called Bassaw Cove about one hundred miles from here they killed
about 15 or 20 Americans our people attacked them twice and the first time we lost one man they sent up for more
men they went down and made the second attack and drove the natives all out of Town....’
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Risdon Cove Massacre 1804: On 3 May, British soldiers were ordered to fire a cannon at some
300 Aboriginal women, children and men, who approached the Risdon Cove settlement in Van

Diemen’s Land in resistance to the occupation of their homeland by colonists.™

Appin Aboriginal Massacre 1816: Ordered by then New South Wales Governor Lachlan
Macquarie, an estimated 14 Aboriginal children, women, and men were killed whilst others
were driven off a cliff in Appin, southwest Sydney (now a Crown land).”* Macquarie, whom
Macquarie University is named after, is celebrated as the most popular governor to tirelessly

advocate for emancipists and convicts.™

Bathurst/Wiradjuri/Bell Falls Massacre 1824: A battle between three settler stockmen and
Aboriginal Peoples over stolen cattle left seven white settlers and 16 Aboriginal Peoples dead.
Sir Thomas Makdougall Brisbane, then governor at Brisbane House, later declared martial law,
ordering that, ‘any retaliatory bloodshed be stopped by any means necessary, with the use of
firearms against the Wiradjuri in the area west of Mount York on the Great Dividing Range’.™
However, the very same martial law justified the killing of many more Aboriginal Peoples by
white settlers.” The capital city of Queensland and the Brisbane River, the longest in south-
east Queensland, are named after Major-General Brisbane, who was also knighted as a soldier

serving with distinction.™

Pinjarra Battle/Massacre 1834: Led by Governor James Stirling, 15-30 Aboriginal Peoples of
Binjareb country were massacred by white Australian settler-colonists in Pinjarra, Western

Australia. According to the Museum Without Walls, ‘All accounts acknowledge that women

"2 Lyndall Ryan, ‘Risdon Cove and the Massacre on 3 May 1804: Their Place in Tasmanian History [Paper Presented
at the “Tasmanian Aboriginal History: Fabrication or Fact?”” Conference, University of Tasmania, Launceston, 16
May 2003]° (2004) 9 Tasmanian Historical Studies 107.

3 Tobin and Colvin, above n 15; Grasshy and Hill, above n 350, 161-168. Regarding the oppressed loyalty to the
oppressor, in making relocations venues a constant reminder of ties to the ‘master’, the city Sydney was named after
Lord Sydney, aka Thomas Townshend, 1st Viscount Sydney (1732 — 1800) who as member of the House of Lords in
1783 responsible for prisons and colonies, sculpted the idea of Botany Bay as a penal colony. Andrew Tink quotes
Lord Sydney, ‘[t]he several Goals and Places for the Confinement of Felons in this Kingdom being in so crouded a
State ... [ ... signify to your Lordships His Majesty’s Pleasure, that you do forthwith take such Measures as may be
necessary for providing a proper number of vessels for the conveyance of 750 Convicts to Botany Bay, together with
such Provisions, necessaries and Implements for agriculture as may be requisite for their use after their arrival...’
(also see, http://www.scholarly.info/book/276/).

" ND McLachlan, ‘Macquarie, Lachlan (1762-1824) in Australian Dictionary of Biography (National Centre of
Biography, Australian National University, 1967) <http://adb.anu.edu.au/biography/macquarie-lachlan-2419>.

> JD Heydon, ‘Brisbane, Sir Thomas Makdougall (1773-1860)’ in Australian Dictionary of Biography (National
Centre of Biography, Australian National University, 1966) <http://adb.anu.edu.au/biography/brisbane-sir-thomas-
makdougall-1827>; Sonia Feng and Melanie Pearce, ‘Bloody Part of Australian History Laid Bare in Bathurst’ ABC
News (Orange, NSW), 15 August 2017 <http://www.abc.net.au/news/2017-08-15/scars-of-martial-law-laid-bare-in-
bathurst/8804586>.

5 Grassby and Hill, above n 350; Robbie Thorpe, The Bathurst Massacres (2015) Treaty Republic
<http://treatyrepublic.net/content/bathurst-massacres>; Staff Reporter, Transcript: Declaration of Martial Law
(2015) Bells Falls Gorge: An Interactive Investigation <http://www.nma.gov.au/engage-learn/schools/classroom-
resources/multimedia/interactives/bells_falls_gorge_html/cabinet_items/transcript_declaration_of_martial_law>;
Foster, Attwood and National Museum of Australia, above n 707, 152—-157.

" Royal London, ‘How Did the City of Brisbane Get Its Name?” The Telegraph (London, UK), 23 July 2016
<http://www.telegraph.co.uk/only-in-britain/thomas-makdougall-brishane-born/>.
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and children were amongst the dead.””* Stirling Highway, a suburb in Perth, and the Royal
Australian Navy Base, HMAS Stirling, are all named in honour of Stirling, the first Governor of
Western Australia.™

Waterloo Creek/Slaughterhouse Creek/Australia Day Massacre, 1838: On 26 January, a clash
broke out between white mounted police in Sydney and Aborigines. Dispatched by Lieutenant
Governor Colonel of Van Diemen’s Land and later acting Governor of New South Wales
Kenneth Snodgrass, the Sydney mounted police attacked a group of Kamilaroi people in remote
bushland killing approximately eight to 50 Aborigines.’

Myall Creek Massacre 1838: According to Jeffrey Grey, in 1838 a ‘war of extirpation’ was
waged along the Gwydir River as Aboriginal Peoples in the district were consistently pursued
by mounted and armed stockmen, for the purpose of killing them.” On 10 June, 28 Aboriginal
Peoples were killed at Myall Creek, New South Wales; the resulting trial and verdict were
considered the first successful prosecution and conviction of European settlers for the mass
murder of Aboriginal Peoples in Australia.’”” In July, 14 Aboriginal Peoples were killed near
Murrumbidgee and Murray rivers for stealing sheep belonging to the Bowman, Ebden and
Yaldwyn stations in New South Wales. Edmund Denny Day, a local magistrate, offered reports
of a ‘war of extirpation’ around the same time along the Gwydir River. Denny stated that
‘Aborigines in the district were repeatedly pursued by parties of mounted and armed stockmen,

assembled for the purpose, and that great numbers of them had been killed at various spots’.”

Kilcoy and Whiteside Poisonings (~1842-67): Known as the largest and most documented
massacres in southeast Queensland. Sometime in January or February 1842, bags of flour laced
with strychnine were given to Indigenous Peoples. Although exact numbers are unknown, up to
70 Aboriginal Peoples lost their lives. Aboriginal Peoples in Whiteside, Central Queensland,

‘had been murdered in cold blood by giving them arsenic and strychnine in their foods.’™

' Staff Reporter, ‘Pinjarra Battle/Massacre 1834 (Public-Private, Mudurah Community Museum, 2015) 4
<http://www.mandurahcommunitymuseum.org/downloads/Pinjarra%20Massacre.pdf>; Grassby and Hill, above n
350, 192-199.

" Royal Australian Navy, HMAS Stirling (2018) About the Royal Australian Navy
<http://www.navy.gov.au/establishments/hmas-stirling>; City of Stirling, Stirling (2016) City of Stirling
<http://www.stirling.wa.gov.au:80/Council/Suburbs/Pages/Stirling.aspx>.

20 Foster, Attwood and National Museum of Australia, above n 708; Bain Attwood and Tom Griffiths, Frontier,
Race, Nation: Henry Reynolds and Australian History (Australian Scholarly Pub, 2009); Attwood, above n 364, 57.
2t Jeffrey Grey, A Military History of Australia (Cambridge University Press, 2008) 37.

?? La Trobe University, ‘Aboriginal Australian History with Richard Broome’
<http://www.latrobe.edu.au/news/articles/2010/podcasts/aboriginal-australian-history/transcript>; Summons, above n
15; La Trobe University, ‘The Myall Creek Massacre with Richard Broome’, above n 15; James C Docherty,
Historical Dictionary of Australia (Scarecrow Press, 2007) 210
<http://search.ebscohost.com/login.aspx?direct=true&scope=site&db=nlebk&db=nlabk&AN=238232>.

% Grey, above n 119, 37.

?* Robert @rsted-Jensen, Frontier History Revisited: Queensland and the ‘History War’ (Lux Mundi Publisher,
2011) 79, 88.

Fynn Bruey: Systematic Gender Violence and the Rule of Law in Indigenous Liberia and Australia 115



Forrest River Massacre 1926: On 20 May Moran reports, in East Kimberley, Constable St. Jack
left Wyndham on patrol to Nulla Nulla station to investigate complaints by the co-owner,
Leopold Overheu, of Aboriginal Peoples killing cattle on his lease.”” The next day, Ernest
Umbah (an Aboriginal man) was arrested for trespassing on Nulla Nulla, a place that was
‘designed to keep bush Aborigines from possibly corrupting contact with whites in the town’.”
By the third day, it is reported that white pastoralists raided a Corroboree in Durridgee and shot
at a gathering of approximately 250 Aborigines. With the killing of Frederick Hay from Nulla
Nulla station by Lumbia (an Aboriginal man) in a dispute over cattle killing, Reverend E R G
Gribble is accused of spreading wildfire rumours of the massacre of Aborigines in Durridgee.”
Like Keith Windschuttle’s’” dismissal of the black war, a period marked by a series of conflicts
between Tasmanians and British settlers,”” Rod Moran disputes the claims of mass murder of
Aboriginal Peoples at Forest River in 1926. He argues that with no ‘legal or empirical
substantive basis of the allegations put forward by Rev Gribble, what remains is myth and

rumours’.”

Coniston Massacre 1928: On 7 August, Frederick Brooks, a dingo trapper and prospector on
Coniston station, Central Australia, was murdered, allegedly by Aboriginal men, Padygar and
Arkikra, who was later arrested, tried and acquitted in Darwin.”" It was reported that Aboriginal
Peoples pushed his mutilated body into a rabbit burrow for allegedly interfering with an
Indigenous man’s wife. Led by Gallipoli, veteran and hardened bushman Mounted Constable
George Murray and a party of eight well-armed horsemen murdered approximately 100
Aboriginal Peoples between 16 August and 18 October near Yuendumu, Alice Springs,

Northern Territory.”

3.2.2 Genocide, Miscegenation, and Eugenics

The genocide Australia needs to recognize is not the one that may have been envisioned
in the removal policy, but the one the removal policy was intended to complete. The
racist categories of ‘half-castes’, ‘quadroons’ and ‘octoroons’, the inhuman calculus of

% Reynolds, above n 418, 178-188.

% Rod Moran, Massacre Myth: An Investigation into Allegations Concerning the Mass Murder of Aborigines at
Forrest River, 1926 (Access Press, 1999) xvi.

7 1bid xvii—xix.

%8 Keith Windschuttle, The Fabrication of Aboriginal History (Macleay Press, 2002); Keith Windschuttle, ‘White
Settlement in Australia: Violent Conquest or Benign Colonisation?’ (2003) 31 Melbourne Historical Journal 1.

29 Clive Turnbull, The Black War: The Extermination of the Tasmanian Aborigines (F. W. Cheshire, 1948); James
Bonwick, The Last of the Tasmanians or The Black War of Van Diemen’s Land (Sampson Law, Son & Marston,
1870) 30. Bonwick (1807) provides an interesting reason why the Black War ensued between British settlers and
Aborigines, ‘[t]he misfortune of the Natives of both New South Wales and Van Diemen’s Land was, that the men
who came to settle amongst them were chiefly of a class expatriated for their non-observance of rules of propriety;
and who, having been indifferent about the virtues when with their countrymen at home, were not likely to be more
courteous and conscientious in dealing with savages abroad’.

% Moran, above n 727, 205.

31 Staff Reporter, Coniston Massacre (2015) First Australians
<http://www.nma.gov.au/exhibitions/first_australians/resistance/coniston_massacre>.

#2 Reynolds, above n 418, 190-200; Mitchell Rolls and Murray Johnson, Historical Dictionary of Australian
Aborigines (Scarecrow Press, 2011) xxxiii, 51.
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‘breeding out the colour,’ and the progression from biological ‘absorption’ to societal
‘assimilation’ were the twentieth century outgrowths of a nineteenth century
catastrophe.”

The Australian state perpetrated genocide against Aboriginal Peoples late into the 20™ century
through marriage laws, miscegenation, and eugenics. In 1944, Raph&l Lemkin in 1944 coined
the term genocide, which means the destruction of a nation or an ethnic group.” Article 2 of the
Convention on the Prevention and Punishment of the Crime of Genocide 1948 defines
genocide as acts ‘committed with the intent to destroy, in whole or in part, a national, ethnical,
racial or religious group’.

One tool of genocide used against Aboriginal Peoples was a program of controlling
miscegenation, by isolating Aboriginal Peoples through the administration of discriminatory
marriage laws. Oxford Dictionary defines miscegenation as ‘the interbreeding of people
considered to be of different racial types’. As a British colony, white Australian settler-colonists
inherited and administered marriage law based on British common law tradition. ™ The
Aboriginal Protection Act 1869 (Vic) authorised the Board for the Protection of Aboriginal
Peoples to refuse marriage applications from Indigenous Peoples in Victoria.” The Aboriginal
Protection and Restriction of the Sale of Opium Act 1897 (QId) restricted the Aboriginal woman
to marry only an Aboriginal man, except where permission was granted by the Aboriginal
Protector to marry a non-Aboriginal person.” The Aborigines Act 1905 (WA) attempted to
regulate relationships between white men and Aboriginal women by requiring that the Chief
Protector approve all marriages of Aboriginal women to non-Aboriginal men, as well as
transferring guardianship of mixed-race children to the Protector.” Regardless, since ‘Europe is
male [and] the conquered land is female’, irrespective of the colonising project’s aim to displace
or replace Indigenous Peoples, Aboriginal girls and women were sexually abused by white,
male settler-colonists.” Sexual exploitation of and abuse of Aboriginal women by white settlers
is a paradox that developed into a new problem for proponents of a white Australia.

Mixed-race children were often the result of violence against Aboriginal women.™ As

during the trans-Atlantic slave trade, where paradoxically, the ‘abhorrent’ young slave girls

¥ Tony Barta, ‘Sorry, and Not Sorry, in Australia: How the Apology to the Stolen Generations Buried a History of
Genocide’ (2008) 10(2) Journal of Genocide Research 201, 209.

# Raphael Lemkin, Axis Rule in Occupied Europe: Laws of Occupation, Analysis of Government, Proposals for
Redress (Lawbook Exchange, Ltd, 2nd ed, 2008) 79.

> Australia ratified the Convention on the Prevention and Punishment of the Crime of Genocide 1948 on 8 July 1949
and Liberia’s 20 June 1950.

¥ House of Representatives Standing Committee on Social Policy and Legal Affairs, ‘Advisory Report: Marriage
Equality Amendment Bill 2012 and Marriage Amendment Bill 2012’ (Text, The Parliament of the Commonwealth of
Awstralia, June 2012) 67, 9
<https://www.aph.gov.au/Parliamentary_Business/Committees/House_of_Representatives_Committees?url=spla/bill
%20marriage/report/final.pdf>.

" Katherine Ellinghaus, ‘Regulating Koori Marriages: The 1886 Victorian Aborigines Protection Act’ (2001) 25(67)
Journal of Australian Studies 22, 23.

¥ Ellinghaus, ‘Absorbing the “Aboriginal Problem”: Controlling Interracial Marriage in Australia in the Late 19th
and Early 20th Centuries’, above n 216, 197.

™ 1bid 187.

0 Patrick Wolf, ‘Nation and Miscegenation: Discursive Continuity in the Post-Mabo Era’ (1994) 36 Social Analysis:
The International Journal of Social and Cultural Practice 93, 93-95.

““* Phillip Noyce, Rabbit-Proof Fence (2002).
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provided gruesome pleasure for white abusers, such as the affliction of Aboriginal lasses,
handmaidens, mission girls, wards of the state and ‘other wives’ in Australia.”” The dilemma of
striving to eliminate Aboriginal Peoples, whilst at the same time, sexually abusing Indigenous
women not only feed into the idea of miscegenation but also caused a disruption. Patrick Wolf
asserts that, ‘...the chronic negator of the logic of elimination had been the White penis.’’*
Whilst uncovering his Aboriginal ‘family secret’, Reynolds™ reflects, ‘[i]f all humankind was
one species then all people could intermarry and produce fertile and healthy offspring. If on the
other hand, polygenetic is right, then intermarriage was unnatural, i.e., sexual intercourse across
colour lines is akin to bestiality. In cases where children resulted, then they could be unhealthy,
degenerate and infertile’.”* The latter viewpoint, according to Reynolds, is the fundamental
basis upon which white Australian settler-colonists feared mixed blood people and eventually
sought to exterminate them.™ Hence arose their resolve to legally prohibit miscegenation,
promote eugenics and commit genocide against Indigenous Peoples. Therefore, preventing
interracial marriage with Aboriginal Peoples and promoting assimilation by ‘breeding out the
colour’ became the solution for addressing the ‘half-caste problem’.”

To address the increasing number of biracial children in Australia, the state adopted
policies intended to separate those children from their Aboriginal communities and breed them
with white Australians until their offspring were no longer black in colour. In 1883, Francis
Galton, a cousin of Charles Darwin, coined the term ‘eugenics’, which has its root in Greek
meaning ‘good birth’ or ‘noble in heredity’.”* Eugenics denote ‘the science of improving human
stock by giving the more suitable races or strains of blood a better chance of prevailing speedily
over the less suitable’.” Assimilation policies in Australia that nurtured and sustained genocide
and miscegenation are founded in eugenics theories.™ Russell McGregor describes ‘breeding
out the colour’ as ‘an intensely racist’ assumption of ‘hybrid inferiority’ that is both a form of
eugenics and ‘a stratagem to erase colour, to bleach Australia white through programs of related
reproduction’.” The eugenics policy of removing interracial children from their families to be
raised in parochial institutions and white Australian families has become known as the Stolen

Generation.

"2 William E Allen, ‘Making History in the Bedroom: Americo-Liberians and Indigenous Liberians Sexual Unions,
1880s- c. 1950s’ (2009) 34(2) Liberian Studies Journal 16, 20.

> Wolf, above n 740, 94, 112.

4 Reynolds, above n 433, xi—xxii, 29-49, 227-241.
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5 Ibid 227-241.

I McGregor, above n 85, 1.

5 Daniel J Kevles, In the Name of Eugenics: Genetics and the Uses of Human Heredity (Harvard University Press,
1st Harvard University Press paperback, 1995) xiii.

9 1bid.
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Review 35, 35.
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3.2.3 Stolen Generation/Forced Adoption/Bringing Them Home

For many years past under successive governments, the policy has been that, where
half-caste children are found living in camps of full-blood natives, they should, if
possible, be removed to better care so that they may have a better opportunity for
education. The theory behind this policy is, that if the half-caste child remains with the
bush tribe, he will grow up to have neither the full satisfaction in life which the tribal
native has nor the opportunity to advance to any other status. Paul Hasluck, Minister of
External Affairs (1964—-1969)"

As you well realize, dark children could not possibly be absorbed as whites, therefore,
it is my wish that every care be taken in the admittance of children in order to ensure
that they are fair enough to be regarded as white... C L McBeath, Acting Commissioner
of Aboriginal Affairs (1947)"*

Assimilation policy, the civilising mission and the Christianising project perfected the practice
of eugenics, miscegenation, genocide, and forced adoption (inter alia) of Indigenous Peoples, as
is evident in Hasluck and McBeath’s assertions above. Peter Read, a renowned Australian
historian who started his academic research in Indigenous history, coined the phrase ‘The Stolen
Generation’.” The term refers to the practice of forcibly removing Aboriginal children from
their families™ supported by settler-colonist policy, which demonstrates how the law can be
used as an effective tool of systematic violence.”™ The works of Auber Octavius Neville

"2 Reynolds, above n 433, 211-212.

™ 1bid 213.

™ Tripping Over Feathers: Scenes in the Life of Joy Janaka Wiradjuri Williams: A Narrative of the Stolen
Generations (UWA Pub, 2009) xiv.

5 Darlene Johnson, Stolen Generations (Ronin Films, 2000) <www.tomzubrycki.com>. In Stolen Generations,
Johnson tells the story of three Aboriginal Peoples that were separated from their families: Bobby Randall, a
Yankunytjatjara elder, artist and Indigenous Person of the Year (1999) who was removed at the age of four and
placed in a mission dormitory. Cleonie Quayle, a mother of four, remember being coerced at the age of five to sit in
the back seat of a black car. Hoping that she was going for vacation, Cleonie spent the next 12 years in foster care
where she experienced sexual abuse. Daisy Howard, an Indigenous woman from Kimberley, was separated from her
half-sister for 50 years. Daisy who was removed to a cattle station became a domestic worker whilst her sister
remained in Country with their parents (see, http://aso.gov.au/titles/documentaries/stolen-generations/clip3/).

5 The Aborigines Protection Act 1869 (Vic) establishes an Aborigines Protection Board in Victoria to manage the
interests of Aborigines. The Act empowers the Governor to order the removal of any child from their family to a
reformatory or industrial school. In 1883, the New South Wales Aborigines Protection Board was established to
manage the lives of 9 000 Aboriginal Peoples. The Aboriginal Protection and Restriction of the Sale of Opium Act
1897 (QLD) allowed the Chief Protector to remove local Aboriginal Peoples onto and between reserves and hold
children in dormitories. Until 1965 the Director of Native Welfare was the legal guardian of all ‘Aboriginal’ children
whether their parents are living or not. Under the Aborigines Act 1905 (WA), the Chief Protector was made the legal
guardian of every Aboriginal and ‘half-caste’ child under 16 years old. Other states followed suit, for example,
Victoria (1910) and New South Wales, (1909). Under the Neglected Children and Juvenile Offenders Act 1905
(NSW), if a court found a child to be neglected, the Aborigines Protection Act 1909 (NSW) gave the Aborigines
Protection Board power to assume full control and custody of the child of any Aborigine. The Aborigines Act 1911
(SA) made the Chief Protector the legal guardian of every Aboriginal and ‘half-caste’ child with additional wide-
ranging powers to remove Indigenous Peoples to and from reserves. The Northern Territory Aboriginals Ordinance
1911 (Cth) gave the Chief Protector power to assume ‘the care, custody or control of any Aboriginal or half caste if in
his opinion it is necessary or desirable in the interests of the Aboriginal or half-caste for him to do so’. The
Aborigines Ordinance 1918 (Cth) extended the Chief Protector’s control even further. The Aborigines Protection
Amending Act 1915 (NSW) gives power to the Aboriginal Protection Board to separate Indigenous children from
their families without having to establish in court that they were neglected. The Infants Welfare Act 1925 (Tas) was
introduced, allowing the removal of Indigenous children on Cape Barren Island from their families. Between 1928
and 1980, the head teacher on Cape Barren was appointed as a special constable with the powers and responsibilities
of a police constable, including the power to remove a child for neglect under child welfare legislation. In 1940, the
NSW Aborigines Protection Board lost its power to remove Indigenous children and renamed the Aborigines Welfare
Board, which was finally abolished in 1969. The Aboriginal Child Placement Principle, developed on the efforts of
the Aboriginal and Islander Child Care Agencies, was incorporated in NT welfare legislation to ensure that
Indigenous children are placed with Indigenous families when adoption or fostering is necessary. Other states
followed suit, NSW (1987), Victoria (1989), South Australia (1993), Queensland and the ACT (1999), Tasmania
(2000) and Western Australia (2006). See, the Australian Human Rights Commission’s “Timeline — History of
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describe a carefully planned and implemented approach to perpetrate violence against
Aboriginal Peoples. As a Chief Protector of Aboriginal Peoples (1915-36) and Commissioner
for Native Affairs (1936-40), Neville shaped official policy affecting Aboriginal Peoples in
Australia.”” According to A Haebich and R H W Reece, the purpose of regulations instigated by
Neville under the Aborigines Act 1905 was to ‘bring about permanent segregation of Aborigines
of full descent, who were believed to be near extinction’.” As a way of wiping out Indigenous
blood, the white Australia policy segregated and trained part descent Aborigines and
reintegrated them into society as domestics and farm workers in hopes of blending them with
the white population by way of intermarriage. ™ Segregating biracial Aboriginal children
required removing them from their mothers and placing them in the care of institutions. Forced
adoption of Aboriginal children was in effect in Australia for approximately 60 years and
affected generations of Aboriginal women and children. Even though it is challenging to
estimate the exact number of Aboriginal children who were forcibly removed from their
families, the Bringing Them Home report suggests that ‘between one in three and one in ten
Indigenous children were forcibly removed from their families and communities in the period
from approximately 1910 until 1970.”® Joy Janaka Wiradjuri Williams’s story highlights the
intergenerational violence inflicted on many Aboriginal women and their children.

Joy Janaka Wiradjuri Williams (1942-2006), a Wiradjuri woman, was one of those
Aboriginal children forcibly removed by the State of New South Wales.”™ Read narrates the
events of Joy’s life, beginning in 1943 before she was born. Joy’s mother, Doretta Williams,
became pregnant by a white soldier soon after she left the Cootamundra Training Home for

Aboriginal Girl’s in New South Wales to work as a domestic servant for a white family. The

separation of Aboriginal and Torres Strait Islander children from their families — text version”, available at
<https://www.humanrights.gov.au/timeline-history-separation-aboriginal-and-torres-strait-islander-children-their-
families-text#date-1869>.

"’ Reynolds, above n 433, 210, 212, 214-216.

"% Haebich and Reece, ‘Neville, Auber Octavius (1875-1954)’, above n . Also see, Museum Victoria for
“breeding out” images of Aborigines from his book, “Australia’s Coloured Minority: It’s Place in the Community”
(1947), available at, http://museumvictoria.com.au/collections/items/1496210/book-a-o-neville-australia-s-coloured-
minority-its-place-in-the-community-currawong-publishing-co-1947.
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* Commonwealth of Australia, ‘Bringing Them Home: National Inquiry into the Separation of Aboriginal and
Torres Strait Islander Children from Their Families’ (Government Report, Human Rights and Equal Opportunity
Commission, 1997) 524, 31.

‘5! National Library of Australia, Bringing Them Home Oral History Projects (2013) Oral Projects
<http://pandora.nla.gov.au/pan/133365/20120410-1246/www.nla.gov.au/oh/bth/index.html>; State of Tasmania,
‘Stolen Generations of Aboriginal Children Act 2006: Report of the Stolen Generations Assessor’ (Government
Report, Office of the Stolen Generations Assessor, Department of Premier and Cabinet, February 2008) 30, 4-5. The
force removal of Aboriginal children did not only occur in NSW, but across Australia. Between 1998 and 2002, the
National Library of Australia (NLA) chronicled over 300 interviews of Indigenous Peoples and others involved in or
affected by the process of child removals. Before the 1930s Indigenous children living in and around Cape Barren
were not disturbed. As such, Tasmania had no specific race policies for Indigenous children (see, the Adoption Act
1920 (Tas)). However, creation of child welfare legislature between 1935-1975 saw the force removal of Aboriginal
children from their families (see the Infants Welfare Act 1935 (Tas); Adoption Act 1968 (Tas) and the Child Welfare
Act 1960 (Tas)). In 2006, the State of Tasmania established the Stolen Generations of Aboriginal Children Act, an
AUD $5 million fund to enable the Tasmanian government to make ex-gratia payments to members of the stolen
generations. The question of whether the objective of this Act has been achieved cannot be attended to adequately
given constrains of the dissertation.
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Aborigines Welfare Board ‘snatched’ baby Joy from her mother and placed her in the United
Church’s Bomaderry Aboriginal Children’s Home. At the age of four and a half years, Joy was
transferred to the Lutanda Children’s Home at Wentworth Falls. There she remained until she
was 18 years old, subject to s7 (2) of the Aborigines Protection Act 1909-43. However, the
cycle of forced adoption did not stop with Joy.

Joy’s experience exemplifies the profound intergenerational trauma associated with
forced adoption.” Like her mother, young Joy grew up in an institution, and she later became a
trained nurse in Sydney. Joy had a daughter, like her mother, who was also taken away by the
New South Wales Department of Child Welfare. Eventually, Joy’s daughter found her.
However, as for her grandmother and mother, forced separation created a lifelong legacy of pain
and suffering.” Though Joy went on to be a successful author and poet, earning a Master of
Arts degree in Creative Literature in 1989, her fight for justice was impossible. Joy initiated
Australia’s first Aboriginal compensation test case in 1993, based on three generations of family
history. She sued the New South Wales government for negligence, breach of fiduciary duty,
breach of statutory duty and trespass against the Aboriginal Welfare Board for her removal,
psychiatric injury, and harm whilst in care.” Joy lost her case in the Supreme Court in August
1999. Her appeal to the New South Wales Court of Appeal in 2000 also failed. Finally, the
High Court of Australia rejected her application for leave to appeal on 22 June 2001.” Joy is
not alone in her struggle for justice, healing and restoration.

A search for justice for the Stolen Generation has garnered apology from some political
figures, but no reparation scheme has been created. After decades of the abuse of Indigenous
Peoples, on 10 December 1992, at the launch of the International Year of the World’s
Indigenous Peoples, Prime Minister Paul Keating delivered his Redfern speech. Keating admits
that ‘we did the dispossessing, we took the traditional lands and smashed the traditional way of
life, we brought the diseases and the alcohol, we committed the murders, we took the children
from their mothers...”” On 21 March 2013, former Prime Minister Julia Gillard delivered
another solemn national apology for forced adoption of Aboriginal Peoples in Australia on
behalf of Australia’s settler-colonist government. In an emotionally charged environment,
Gillard said she was sorry for forced adoption or removal policies and practices. Gillard

acknowledged that, ‘today this Parliament on behalf of the Australian people takes
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responsibility and apologises for the policies and practices that forced the separation of mothers
from their babies which created a lifelong legacy of pain and suffering...’,” Although former
Prime Minister John Howard refused to apologise to The Stolen Generation, ™ remorse
expressed by Keating and Gillard produced some positive outcomes in the states of New South
Wales @ and South Australia, ™ but not without critique. > However, a National Stolen
Generation Reparations scheme is yet to be established.” In Nulyarimma v Thompson 1999,
even though the Federal Court of Appeal acknowledged that many Indigenous Peoples were
wiped out by ‘exotic disease’, ‘direct killing’ and ‘removal’ from their families, the ‘social
devastation’ it caused is not considered genocide.” Hence the case was dismissed. Questioning
whether the ‘moral gene’ of white Australians is being protected, Colin Tatz asserts that
genocide denialists ‘are not men with credentials in history, or in any other disciplines [because]
they won’t be writing the textbooks for our schools and university curricula.”” Tragically, the
creation of a reparations scheme was hindered when it became clear that one of the effects of
removing children from their families was an increased vulnerability to sexual abuse and

exploitation at the hands of the institutions that were supposed to protect them.

3.2.4 Social Services and Child Abuse
Children have always been vulnerable to adults’ neglect and abuse, whether by forced marriage,
denial of access to social services or forcibly conscripted as child soldiers during the war and

violent conflict. In Australia, the removal of Aboriginal children as a form of genocide and

"% Commonwealth of Australia, ‘Bringing Them Home: National Inquiry into the Separation of Aboriginal and
Torres Strait Islander Children from Their Families’, above n 761, 4; Gillard, above n 489; Frederick Douglass,
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away, to part children from their mothers at a very early age’.
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eugenics. Placement against their will with white foster parents, on missions, and in religious
institutions condemned them to sexual and physical abuse, leaving traumatic scars that will last
for generations.”” For 35 years, the Aboriginal Legal Service of Western Australia has been
striving for Aboriginal justice through reparation schemes. One concern they share in
advocating for reparations for the forced removal of Aboriginal children in institutional care is
that ‘the extent of institutional child sexual abuse against Aboriginal children will be under-
reported to the Commission [the Royal Commission into Institutional Response to Child Sexual
Abuse].”’™ Alice Barter, Sarouche Razi and Victoria Williams'™ describe the primary problem in
Redress Western Australia:

[Aboriginal Legal Service of Western Australia] submitted over 1000 redress
applications and participation in the scheme was traumatic for all involved. The
primary issue that arose in [Western Australia] was the strong sense of injustice over
the change in compensation offered by the State Government and the fact that the
quantum offered was extremely low. When the scheme was first announced, the
maximum payment available under the scheme was $80 000. However, when the
number of applications and potential costs became apparent, the Government reduced
the upper ceiling to $45 000. Given this significant and unexpected change, combined
with the fact that the amount was lower than what was potentially available under
victim compensation schemes, and drastically lower than damages payable in a
successful civil litigation matter, there was a sense of injustice in the community.
Gulmina Miocevich, Managing Solicitor of the Civil and Human Rights Unit at
[Aboriginal Legal Service of Western Australia] during [Western Australia’s] redress
scheme, described it as ‘a slap in the face...it was a complete betrayal of trust. It left a
bitter taste in everyone’s mouth from there onwards.” From the Government’s
perspective, the reasons behind the somewhat arbitrary monetary figure were pragmatic,
as there would be significant evidentiary problems with claims and there was a huge
potential cost to the Government in providing large amounts of compensation. ™

Stolen Generation children were often moved into mission schools run by the church,
which made Aboriginal children vulnerable to abuse by members of those institutions. In
Australia, a recent report of the Royal Commission into Institutional Responses to Child Sexual
Abuse identified nearly 1880 alleged perpetrators (diocesan and religious priests, religious
brothers, religious sisters, lay employees or volunteers) in claims of child sexual abuse.” The
Catholic Church authorities show the highest number of alleged perpetrators by religious status,

they include priests, religious brothers and lay people of the Archdiocese of Melbourne and the

operations, | sometimes would take it two or three times a day. | felt strong and powerful. | felt no fear. When | was
demobilised, I felt weak and cold and had no appetite for three weeks’.
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Abuse Made With Respect to Catholic Church Institutions in Australia’ (Royal Commission into Institutional
Responses to Child Sexual Abuse, 2017) 282, 12-13
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Christian Brothers in Australia.” Whilst the Royal Commission into Institutional Responses to
Child Sexual Abuse recommends that appropriate redress for survivors should include: direct
personal response; counselling and psychological care, and payments, it did not hold the
Catholic Church criminally liable.”

Difficult socio-economic situations increase Native children’s vulnerability to sexual
abuse. For Indigenous communities in both Liberia and Australia, not only is child sexual abuse
significantly higher than in non-Indigenous communities, but the degree of under-reporting is
also severe.”™ For instance, of 566 incident reports of child sexual abuse analysed in two
Indigenous jurisdictions in Australia, 125 cases (22.1 percent) were from Indigenous children
and 441 (77.9 cases) were from non-Indigenous children.”” Low reporting of sexual abuse
against Indigenous children reduces access to services and increases neglect as the cycle of
abuse continues.

It is clear from the literature that the intergenerational systematic violence perpetrated
by the state against Aboriginal Peoples extends from Australia’s convict history through to the
present day. Cultural stereotypes enabled state policies that resulted in the massacres of
Aboriginal Peoples. Those massacres gave way to a system of segregation and genocidal
eugenics enshrined in law that continued to destroy Aboriginal families and disrupt Aboriginal
culture for nearly a century. The effects of those programs further enabled structural violence
against Aboriginal children as clergy and other adults in power at mission schools and other
foster homes sexually abused and exploited Aboriginal girls and boys. However, the state policy
of forced adoption is not the only social determinant predisposing Aboriginal women and girls
to sexual violence. Looking for more intersecting factors, the next sections consider these

factors starting from the level of interpersonal violence, rape and intimate partner abuse.

3.2.5 Rape

Rape has been perpetrated by Aboriginal and non-Aboriginal men in Australia, against
Aboriginal and non-Aboriginal women and girls, but the penalties for Aboriginal men were
often more severe. The prevalence of inter-racial sexual crimes in colonial New South Wales
resulted in the execution of many Aboriginal men. According to Fred Cahir and lan Clark,™
even though white offenders of attempted rape received two years of hard labour, Aboriginal
men were hanged. Moowattin was the first Indigenous man executed for raping a white woman
in 1812. The State of New South Wales hanged Mickey Mickey and transported Charley Myrtle

" 1bid.
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to Van Diemen’s Land for life in 1835, also for rape. Paddy, an Aboriginal man, received
capital punishment for rape in 1854." Peter Mungett, a member of the Marpeang Baluk clan,
was brought before the criminal sessions in Melbourne on a charge of rape against a 6-year-old
non-Aboriginal girl. On 20 February 1860, Mungett was found guilty and sentenced to death.”
Rape as a form of systematic violence is not confined to Indigenous communities but rather is
perpetrated by both Aboriginal and non-Aboriginal men.”™ Therefore, rather than dealing with
simplistic dichotomies (e.g., rape by Aboriginal men versus rape by non-Aboriginal), the
research seeks to assess the issue of systematic violence holistically as a common but relevant
scourge in society.

Susan Brownmiller believes that from prehistoric times to the present, rape has played a
critical function, being nothing more than a conscious process of intimidation by which all men
keep all women in a state of fear. Brownmiller goes on to say that from the humblest beginnings
of the social order based on a primitive system of retaliatory force (i.e., the lex talionis: an eye
for an eye), woman was unequal before the law.” Brownmiller argues that not only might
women be subjected at will to a thoroughly detestable physical conquest for which there could
be no retaliation in kind (vis-avis a rape for a rape), but the consequences of such a brutal
struggle might be death, injury, impregnation or the birth of a dependent child. * Brownmiller
asserts that ‘female fear of an open season of rape, and not a natural inclination toward
monogamy, motherhood or love, was probably the single causative factor in the original
subjugation of women by man, the most important key to her historic dependence, her
domestication by protective mating.’’*

Brownmiller's ground-breaking work, Against Our Will, was written in 1975. In 2017,
the United Nations Children’s Fund report that around 120 million girls worldwide, just over
one in 10, still experience ‘forced intercourse or other forced sexual acts’ at some point in their
lives™ is troubling. Whilst rape and sexual abuse against girls and women are everyday violent
occurrences affecting close to a billion women and girls over their lifetimes, law and policy
intended to protect or prevent such violence are often insufficient, inconsistent, not
systematically enforced, and sometimes even promote more violence against them.™ Patricia

Smith assesses two pervading concerns of rape law: 1) that the law tends to protect male
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interests in pursuing sexual intimacy; and 2) men fearing that women could bring false charges
against them.” Though legitimate concerns, Smith opines that such a focus has virtually no
recognition of women’s competing interest in the self-determination of their own intimate
relations.” Thus, a major problem with rape law, according to Schulhofer as noted by Smith, is
its failure to recognise women’s right to sexual autonomy, which requires freedom of choice,
the right to accept and decline sexual advances.”

The legal definition of rape affects the core of women’s right to control their own
sexual relations. Data obtained from 11 focus group sections held in Victoria, Australia, shows
that ‘many participants were critical that the rape definition effectively maintains the onus on a
rape survivor to unequivocally demonstrate non-consent’.””* According to Larcombe, a legal
definition of rape in Australia exonerates an accused who ‘reasonably believes in consent’. The
assumption that a woman reasonably consented to rape is shrouded with myths and stereotypes
held by cultural beliefs propagated mostly by men. Larissa Gabrielle Johnson says, ‘rape myths
include attitudes and beliefs that are generally false but are widely and persistently held, and
that serve to deny and justify male sexual aggression against women’.” Such male aggression is
not restricted to sexual offenders but is also pervasive in law, policy, and the court system. This
is an example of how cultural violence infiltrates the legal system to result in laws that codify
that violence and contribute to its persistence. A case in point is that of a 15-year-old Aboriginal
girl in the Northern Territory of Australia.

In the case of Jackie Pascoe Jamilmira, the structural violence of cultural stereotypes
combined with the machinations of the legal system to deny justice to an Aboriginal girl
survivor of rape. According to Sonia Shah, a state judge defended the right of an Aboriginal
man (Jackie Pascoe Jamilmira) to have sex with an underage girl, claiming it was a 40 000-year-
old traditional practice. This judgement set off a national debate over the role of culture in
practices that deny women autonomy.®° It was reported that the girl’s parents had ‘promised’
her as a wife to the man, who was later convicted of slaughtering his former wife. When the girl
resisted his advances, she said, he punched her, ‘put his foot onto my neck’ and raped her.*
When the police arrive to arrest Pascoe, he brandished a shotgun to showcase his bravery and

confidence.*” Fearing for her safety the young girl declined to speak with prosecutors, though
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the judge was able to press rape charges against Pascoe.®® Government-sponsored legal aid
lawyers provided Pascoe’s defence, netting him a nominal 24-hour-sentence on appeal.*

Moral relativism applied by a white anthropologist was instrumental in reducing
Pascoe’s sentence. Expert testimony submitted by an anthropologist in the case called the man’s
arrangement with the girl ‘traditional’ and therefore ‘morally correct’.”” The judge ruled that a
15-year-old Aboriginal girl ‘knew what was expected of her [and] didn’t need protection’ when
a 50-year- old man committed statutory rape against her and shot a gun into the air when she
complained about it.** Several high-ranking government officials nodded with approval when
the appeal judge upheld Pascoe’s defence, explaining that whilst Pascoe knew he had done
something wrong in the eyes of western law, his conduct was ‘Aboriginal custom’ and part of
his culture.*” The above case is yet another sad example that such violence is justified and
supported by men and the law. It also exemplifies a legal system upholding the myth that sexual
violence is widespread and acceptable in Aboriginal cultures.

Contrary to widespread belief,*® Indigenous cultures do not condone abuse, despite
Aboriginal children and women’s relatively high vulnerability to family violence.* Cases of
fatal rape cited in chapter one corroborate this fact, that all societies, ethnicities and classes
denigrate and abuse children and women.*° Notwithstanding, the unique risk factors and
attributes of persistent systematic gender violence against Indigenous girls and women make it

challenging to prevent and eradicate. Larissa Behrendt elaborates,

[s]exual abuse of women and children has never formed part of traditional cultural
practices and is considered abhorrent by Indigenous men and women of all generations.
Sexual abuse and violence are behaviours that are learned, and studies and reports have
found them to be generational and cyclical; abusers have often been victims of abuse
themselves. (...) The colonisation of Australia left a legacy of abuse in many
Indigenous communities. In 1898, a Northern Territory judge proposed laws to prohibit
European settlers from kidnapping Aboriginal children “for the purpose of having
carnal knowledge or intercourse” on stations far away from their homelands. The recent
report on abuse in the Northern Territory by Pat Anderson and Rex Wilde, Little
Children are Sacred, observed that the sexual abuse of children has not only been
perpetrated by Aboriginal people, the report said, “The phenomenon knows no racial,
age or gender borders. It is a national and international problem”.”

It should be noted that it is not in all cases that the legal system endorses stereotypes
and myths of sexual violence in Aboriginal culture. In her article ‘Speaking About Rape is

Everyone’s Business’, Diane Bell cites a case in the Northern Territory of Australia where the
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presiding judge doubts that forcible sexual intercourse is normative behaviour in Aboriginal

culture. In R v Dennis Narjic 1988

Dennis Narjic of Port Keats, Northern Territory had pleaded guilty to four counts of
rape of one young Aboriginal woman and to two of another young woman in 1986.
When defence counsel indicated that the pre-sentence report would canvass the
customary elements of the case, viz the tribal elders had indicated that there was ‘little
likelihood of any payback’, Mr. Justice Maurice asked: Are you telling me it’s
normative behaviour to have forcible sexual intercourse with your wife’s younger
sisters...never once have I had a glimmer that it’s normal part of cultural life for
Aboriginal people to treat women in this way...for the kind of sadistic behaviour
involved...*"

Rape is one form of interpersonal or community violence, although it is clear
that structural and state violence can also play a part in denying Aboriginal women and
girls the justice they deserve. However, rape is not the only prevalent form of violence
against women in their families and communities. Domestic violence perpetrated by
women’s intimate partners is also a dominant source of systematic violence, and

cultural and state factors are also at work in those situations.

3.2.6 Domestic, Family, Intimate and Community Violence
Intimate partner violence against women includes any violence (physical, sexual, psychological,
or emotional) or use of threat by a partner or a former partner. Partner violence against women
is defined as physical, sexual or emotional abuse with coercive control of a woman by a man or
a woman who is, or was, in an intimate relationship with the woman.* Intimate partner abuse,
often used interchangeably with the terms ‘domestic violence’ and ‘intimate partner violence’,
is ‘behaviour occurring within the context of a relevant relationship that is physically, sexually,
emotionally, psychologically or economically abusive, threatening, coercive, controlling or
dominating and causes a person to fear for their safety or wellbeing or that of someone else’.*
Approximately four decades ago, before it gained attention in community public health, family
violence was seen as a private home affair requiring no little or no interference from the state or
legal system.®* Now, intimate partner abuse is strongly correlated with deleterious physical and
mental health consequences in survivors, leading to post-traumatic stress disorder, substance
abuse, suicide, sexually transmitted diseases and traumatic brain injury.*’

Unfortunately, this type of abuse is prevalent in Australia. The Australian Bureau of
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estimates that 40 percent of all women (3 065 800) and 50 percent of men (3 744 900) had
experienced some form of violence. In 2011-12, 6.4 million incidents of physical or threatened
(1 469 500) of women and 5.5 percent (408 100) of men from the above survey experienced
sexual violence; of which 1.7 million constituted violence from a current and previous partner
in their lifetime, and of these, 76 percent were women.™

Intersecting factors of gender, age, ability and mental health all contribute to the
vulnerability of women in abusive relationships. An Australian study examining 49 males and
152 females between the ages of 18 and 26 reveal that females were more likely to rate all early
warning sign behaviours (i.e., dominance-possessive, denigration, and conflict-retaliation) more
seriously than males.” Findings from a study carried out by Gary Byrne confirm that children
and adults with intellectual disability are at a higher risk of abuse than their non-disabled
peers.”* Another Australian study of 109 high school girls, ages 14-17, found not only that more
physical and sexual violence is associated with longer relationship length but also that
depressive symptom contributed significantly to recent domestic violence experiences.®” The
Government of Victoria’s establishment of the Royal Commission into Family Violence reflects
the importance of the issue. Findings and recommendations of the Victoria Government’s Royal
Commission into Family Violence show that over the past five years the number of family
incidents recorded by Victoria Police increased substantially, from 53 633 in the year ending
September 2012 to 78 819 in the year ending September 2016.%

Aboriginality is also an intersecting factor that increases the risk of women facing
intimate partner abuse, which comes at a significant cost to the state. In Australia, Aboriginal
women are 35 times more likely than non-Indigenous women to sustain a serious injury
requiring hospitalisation due to violence committed by a spouse or partner.® The cost of
domestic violence alone in 2002-03 was $8.1 billion, with the largest cost ($3.5 billion)
resulting from pain, suffering and premature mortality.®” Nearly a decade later, the Department
of Families, Housing, Community Services and Indigenous Affairs expressed serious concerns

over the extremely high economic cost caused by violence against women. In 2009, an
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estimated $13.6 billion was spent on violence against women; a figure predicted to increase to
$15.6 billion by 2021.%

Andrea Pickett’s story of intimate partner abuse captures the vulnerability of women,
especially when cultural biases intersect to prevent effective law enforcement. Domestic abuse
against Aboriginal women in Australia is a ‘sick situation [that] is severely perverted’, says
Marcia Langton.””” According to the Australian Bureau of Statistics’ National Aboriginal and
Torres Strait Island Social Survey 2008, of the 171 048 Aboriginal women aged 15 years and
over surveyed, 25 percent (42 255) experienced physical violence in the last 12 months leading
up to the survey. Of this group, 32 percent identified a current or previous partner, and 28
percent a family member, as the perpetrator of their most recent incident of physical assault.*
Unfortunately, unlike Lani Brennan,””” Andrea Louise Pickett did not survive to tell the story of
abuse she suffered at the hands of her husband. As a matter of fact, Andrea’s case is one of
‘very few, if any, inquests into domestic violence-related homicides of Aboriginal women that
have been held, despite the high rate of homicides and evidence of systematic failures’.*”

Andrea was married to Kenneth Charles Picket for 23 years and bore him three children.
In 2008, she finally gathered the courage to leave her husband, citing domestic violence and
abuse as the reason. Kerry O’Brien affirms that ‘with a demonstrably violent husband
threatening again and again to Kill her, she repeatedly went to police and other agencies for help.
They failed her. In fear and despair, she predicted her death and she was proved right’.** On 12
January 2009, Andrea was stabbed to death on the front lawn of a relative’s house in North
Beach, Western Australia by her estranged husband. According to the Coroner’s report at the

time of her death, Kenneth was on a violence restraining order intended to protect Andrea and

% The National Council to Reduce Violence against Women and their Children, ‘The Cost of Violence against
Women and Their Children’ (Government Report, Department of Families, Housing, Community Services and
Indigenous Affairs, March 2009) 84, 5
<https://www.dss.gov.au/sites/default/files/documents/05_2012/vawc_economic_report.pdf>.

" Gail Boserio, ‘Domestic Abuse of Indigenous Women a “National Crisis”” Australian Broadcasting Corporation
(Sydney, NSW), 4 May 2015 <http://www.abc.net.au/radionational/programs/latenightlive/crisis-of-domestic-abuse-
of-indigenous-women/6442954>.

% Australian Bureau of Statistics, ‘National Aboriginal and Torres Strait Islander Social Survey, 2008’ (Government
Report, Australian Bureau of Statistics, 2013) 119, 42-43 <http://www.abs.gov.au/ausstats/abs@.nsf/imf/4714.0/#>.
¢ Brennan and Flynn, above n 790. In her book, (Lani’s Story), Lani Brennan, an Aboriginal woman of Maori and
Murri heritage, recounts how she escaped a physically and sexually abusive relationship and later survived the
criminal justice system for four years in search of justice. On Lani’s book promo video, a Crown Prosecutor
disclosed, ‘she’s [Lani] been hit with iron bar, bottle, hammer, chisels, golf club, had an electric cord tied around her
neck’ (see http://www.harpercollins.com.au/9780732293482/lanis-story).

9 Australian Human Rights Commission, ‘Independent Interim Report on CEDAW: Australian Human Rights
Commission Report to the Committee on the Elimination of All Forms of Discrimination against Women’
(Government Report, Australian Human Rights Commission, 31 August 2012) 25, 54
<http://www2.ohchr.org/english/bodies/cedaw/docs/followup/ngos/AHRC_Australia.pdf>. Of interest to note here is
that the relatively high neglect on the part of government service to address domestic violence in Western Australia
does not tally with the exponential rate at which it occurs. The Western Australian Coroner’s Inquest into the Death
of Andrea Louise Pickett states domestic and family violence incidents steadily increased from approximately 22 000
in 2005 to 35 000, a 59 per cent increase in just five years. As signatory to CEDAW, Australia is required subject to
Article 18, to submit report, at least every four years and further whenever the Committee so requests, legislative,
judicial, administrative or other measures which they have adopted to give effect to the provisions of the Convention.
1 Quentin McDermott, A Matter of Life and Death (News 24, ABC iView, 2012).
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was paroled on a charge that he had threatened to kill Andrea.”> ‘Why was so little done by

police, prisons, parole services, the courts and child protection departments to stop her

predictable, brutal murder?’** Quentin McDermott and Peter Cronau’s question regarding the

failure of the law and the law enforcement agency to protect Andrea casts doubt on whether she

is part of the ‘all are equal under the law’ principle of the rule of law.*

It might seem acceptable to dismiss Andrea’s case as an outlier. However, consider that

the life of each individual the law protects is valuable, irrespective of race, colour or national or

ethnic origin (s10 of the Racial Discrimination Act). But sadly, comments made by individuals

in A Matter of Life and Death highlight structural factors that ultimately denied Andrea the

social protections otherwise guaranteed by the state for effective social services and law

enforcement;®

Unfortunately, a number of the first times Andrea made complaints to the police, it
didn’t appear as though her complaints were taken seriously. Richard Bannerman,
Lawyer for Andrea’s Family

One in two women are still being turned away from crisis accommodation and so we
worry; we’re concerned about what happens for those women. I think we’ve had two
new refuges funded in the metropolitan area in about 20 years and so with the
population growth, with the increased demand, refuges cannot possibly cope with being
able to accommodate. Angela Hartwig, Western Australia Domestic & Family Violence
Council

She had been to the police. Crisis Care couldn’t help her; she had too many kids for ‘em
and no way was she splitting them because she thought he’d use the kids against her. |
know he’s going to do it [kill me] and she said one way or another he’ll do it. Lorraine
Bentley, Andrea’s mother

Look as an Aboriginal person in Western Australia, one of the most redneck states
probably in the world, it’s just standard procedure for us; you're not gonna get help
from the police, you know, when it comes to dealing with our issues. Dennis Simmons,
Andrea’s Cousin

As a father, as a husband and as a former police officer, ’'m very sorry ah in relation to
what happened to Mrs. Pickett and her extended family. Um but | want to reassure the
people of Western Australia that the government hasn’t been sitting back idly waiting
for a coroner’s report...there have been some fundamental failures on behalf of a
number of government departments in respect to this. Murray Cowper, Western
Australia Minister for Corrective Services

When Andrea Pickett most needed help, officers here at Mirrabooka Police Station
failed to provide it, and as a result, Kenneth Pickett was free to hunt her down and Kill
her. As anger grew over the failings in the system which had enabled him to carry out

2 Western Australia Coroner, ‘Inquest into the Death of Andrea Louise Pickett’ (Coroner Inquest, Perth Coroners

Court, 2012) 64, 3 <http://www.aph.gov.au/DocumentStore.ashx?id=f5aa63db-14c1-4ef4-9705-
02e10e7fdb42&subld=303034>.
3 McDermott, above n 832.

¥4 Official Response to Andrea Pickett and Saori Jones from Karl J O’Callaghan, ‘Response to Four Corners from

Western Australia Police’, July 2012 1-2

<http://www.abc.net.au/4corners/documents/domestic2012/WA_Police_Response.pdf>. In his response to Four
Corners, the Commissioner of Police, WA (Karl J O’Callaghan) elaborates Western Australia Police approach in

curbing over 42 000 incidents of family and domestic violence across the state in financial year 2011. The report also
highlights the significant reduction in homicides involving family and domestic relations from 19 in 2002 to 11 2012
(at the time of completing the report). Whether the lower death rates is as a result of the WA Police Department’s

direct effort to address domestic violence against Indigenous women is beyond the scope of the chapter.

5 McDermott, above n 832.
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his crime, changes were announced in the way the police respond to threats of domestic
violence. Quentin McDermott, Four Corners Reporter

As in the rape case described above, cultural stereotypes and structural problems combined with
ineffective or biased institutions to deny justice and protection for Andrea Pickett. However, it
is also important to recognise how state violence affects Aboriginal communities in ways that
promote interpersonal violence.

The marginalisation and disenfranchisement of Aboriginal men, often perpetrated by the
state, is a determining factor in the prevalence of intimate partner abuse. The main reasons that
domestic violence against Indigenous girls and women result in a disproportionately higher
mortality rate lie in the historical, political, social and cultural contexts within which it occurs.
‘High unemployment, low economic status, poor housing and overcrowding, poor health, high
mortality, poor governance in local communities, and a lack of support services ...”* are all
results of Australia’s colonial legacy and contributing factors that increase incidence rates of
domestic violence. Alcohol and drug abuse are also closely linked to domestic violence.*" In
Judy Atkinson’s Beyond Violence, when asked, ‘[w]hy are men violent?” a research participant
from Western Australia responded: ‘men are unhappy — no job — angry — bored — they feel they
have nothing. They don’t talk about their problems, not to anyone, so they drink, and the grog
lets them take it out on their women’.”® Discriminatory policies of wage dispossession, land
dispossession, and human rights violation are all social determinants of Aboriginal health that

lead to the depression and anger described by Atkinson’s research participant.

3.2.7 Stolen Wages

Perceived as ‘children’ requiring ‘parental’ care, settler-colonists felt the need to redeem
Indigenous Peoples from themselves by ‘managing’ their monies, property, and other
possessions.” As employers of Aboriginal Peoples in Australia, states, territory governments
and their agencies (e.g., Aboriginal Protection Boards) were empowered®° to withhold up to 75

percent of earnings of any property belonging to tens of thousands of Aboriginal Peoples for

%% Al-Yaman, above n 817, 3-4.

%7 Anders, above n 527, 17.

% Judy Atkinson, Beyond Violence: Finding the Dream (The Aboriginal and Islander Sub-program, National
Domestic Violence Education Program, Office of Status of Women, 1990) 14.

¥ John Thomas Bigge, ‘Report of the Commissioner of the Inquiry on the State of Colony of New South Wales’
(Government Report, Colonial Parliament of New South Wales, 1822) 186
<http://www.jenwilletts.com/commissioners_of_enquiry.htm>. According to Judge and Royal Commissioner John
Bigge’s recommendation concerning care of convict’s property (including their money) on their arrival in the colony,
convicts ‘...Clothes and Beddings should be taken care of on their Landing and that the Money belonging to
Individuals be taken and deposited...and not allowed to be held by the Superintendent or any other person’.

#9 Mark Copland, ‘Stolen Wages - An Opportunity for Justice?” (Background Report, Australian Catholic Social
Justice Council, 2006) 8, 2-3 <http://www.socialjustice.catholic.org.au/publications/discussion-guides/60-stolen-
wages-an-opportunity-for-justice>; Rosalind Kidd, Trustees on Trial: Recovering the Stolen Wages (Aboriginal
Studies Press, 2006) 27. Pursuant to the Aborigines Act 1869 (NSW); Industrial Schools Act 1867 (TAS); Aboriginal
Protection and Restriction of Sale of Opium Act 1897 (QLD); Aborigines Act 1905 (WA); Aborigines Act 1910 (Vic);
Aborigines Act 1911 (SA); and the Native Welfare Act 1963 (WA), the Chief Protector of Aboriginals became the
legal guardian of every child under 21 years even when parents were living, with power to authorise adoption or
marriage.
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well over 150 years.** The ‘safe-keeping’ of Aboriginal finances included the management of
funds they had earned through sweat and blood (often splashed with violence and abuse).* In
addition to a formal apology and the return of $40 million of some $187 million underpaid
during an 11-year period,** the Human Rights and Equal Opportunity Commission sought
information about stolen wages between 1975 and 1986. The main concerns of the Human
Rights and Equal Opportunity Commission, which was conducted by the Senate Legal and
Constitutional References Committee, were claims of racial discrimination regarding
underpayment of wages to Aboriginal Peoples.* In the conclusion of its Inquiry into Stolen
Wages, the Senate Legal and Constitutional References Committee recommended that the
Commonwealth government fund the establishment of a national oral history and archival
research project in order to aid Indigenous Peoples in Australia who were subjected to
protection regimes in telling their stories as evidence for receiving repayment monies from the
government.*

Following complaints of racial discrimination against Aboriginal Peoples in Queensland,
the court in Bligh and Others v State of Queensland (1996) (otherwise known as the Palm
Island Stolen Wages Case) found that six of the complainants experienced discrimination by the

State.* Commissioner William Carter concluded that,

I am more than comfortably persuaded that in the case of each of the above
complainants that they were afforded less favourable terms of employment and less
favourable conditions of employment than those offered by another employer to other
persons having the same qualifications and employed in the same circumstances on
work of the same description. The complainants were demonstrably the victims of
racial discrimination. The sole source of that discrimination was in each case the fact
that each was an Aborigine.

Commissioner Carter’s affirmation of differential treatment based on the complainant’s

Aboriginal identity affirms that the program was outright racist and patronising.

1 Department of Aboriginal Affairs, Stolen Wages Reparation Scheme WA (2012) Stolen Wages
<http://www.daa.wa.gov.au/en/Stolen-Wages/>.

#2 Reynolds, above n 126, 35; Queensland AnTAR, ‘Queensland Stolen Wages Fact Sheet’ 1
<http://www.reconciliation.qut.edu.au/issues/recweek/StolenWagesFactSheet.pdf>. Reynolds narrates an exchanged
between George Augustus Robinson (1791-1866) and a bunch of stockmen whilst en route to take up a new position
as Chief Protector of Aborigines in 1938: ‘Robinson concluded that the general feeling towards the Aborigines was
fierce and hostile. The [stock] men openly asserted that they would not hesitate to “get rid” of the blacks provided
they could do so without detection... The overlanders wished them ‘to be burnt-hung-drown- by any means they
wished them got rid of”.

#3 Copland, above n 841, 4.

#‘ The Human Rights and Equal Opportunity Commission, ‘Submission of the Human Rights and Equal Opportunity
Commission to The Senate Legal and Constitutional References Committee: Inquiry into Stolen Wages S’
(Government, Human Rights and Equal Opportunity Commission, 1 August 2006) 10, 2
<https://www.humanrights.gov.au/inquiry-stolen-wages>.

> Standing Committee on Legal and Constitutional Affairs, ‘Unfinished Business: Indigenous Stolen Wages’
(Government, The Senate, December 2006) 124
<https://www.aph.gov.au/~/media/wopapub/senate/committee/legcon_ctte/completed_inquiries/2004_07/stolen_wag
es/report/report_pdf.ashx.>.

#° Human Rights and Equal Opportunity Commission, ‘Inquiry into Stolen Wages’ (Human Rights and Equal
Opportunity Commission, 2006) 10, 16 <https://www.humanrights.gov.au/inquiry-stolen-wages>.
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The Queensland government estimate put wages stolen from Aboriginal Peoples
throughout the 19™ and 20" centuries at $500 million in Queensland alone.* To provide some
redress for stolen wages of Aboriginal Peoples, the Western Australia Cabinet approved the
establishment of the Stolen Wages Taskforce. The primary goal of the Stolen Wages Taskforce
was to identify the scope and extent of stolen wages and to suggest policy options and
administrative remedies for those affected.** Having examined the practice of government
control over Aboriginal Peoples’ finances between 1905 and 1972, the Stolen Wages Taskforce
arrived at two findings. First, direct control of Aboriginal Peoples’ lives, property and monies
were under the legal guardianship of the Chief Protector or Commissioner. Second, the most
extensive control was common amongst those living on Government Settlements under the
guardianship of the Chief Protector.* Furthermore, three recommendations offered by the
Stolen Wages Taskforce are crucial to this research. One, the Western Australia Constitution
Act 1889 must be amended to recognise Aboriginal Peoples as the original inhabitants of
Australia. Two, the state must establish an ex gratia ‘common experience payment” scheme for
survivors of stolen wages. Three, Australia must create a community healing program and
provide therapeutic services for survivors, their families, and community members.**

A study conducted by Andrew Gunstone between 2008 and 2009 not only demonstrated
that ‘there had been a range of stolen wages practices imposed upon numerous generations of
Indigenous Victorians’,” but also equally criticised the Queensland and the Western Australia
stolen wages schemes for being insufficient in providing appropriate reparations to Indigenous
Peoples.” In Trustees on Trial: Recovering the Stolen Wages, Rosalind Kidd identifies ‘coerced
dependency’ as a long-term impact of deliberate legal abuse and discrimination against
Aboriginal Peoples with respect to stolen wages. Kidd argues that because ‘Indigenous Peoples
were hostage to the extraordinary discretionary powers of their colonisers’,** the Aboriginal
Affairs Act (1965) made Aboriginal Peoples free from state control except for those selected as
needing assistance by the magistrate. Although Aboriginal Peoples were supposed to be ‘free
from state controls’, Kidd asserts that state power was still ‘maintained overall personal
finances and property, and over wages, terms and conditions of 5000 workers in the pastoral
industry and 2500 on reserves’.” In 1968, the Queensland government set wages of Aboriginal

Peoples at less than 45 percent of the minimum amount for white families’.** Kidd’s assertion

#7 Kidd, above n 841, 9.

% Stolen Wages Taskforce, ‘Reconciling the Past: Government Control of Aboriginal Monies in Western Australia,
1905-1972’ (Department of Indigenous Affairs, Western Australia, 2008) 108
<http://www.daa.wa.gov.au/Documents/Stolen%20Wages/Report_of_the_Stolen_Wages_Taskforce_2008.pdf>;
Department of Aboriginal Affairs, above n 842.

9 Stolen Wages Taskforce, above n 849, 5-6.

9 1bid 7-8.

%! Andrew Gunstone, ‘Indigenous Stolen Wages and Campaigns for Reparations in Victoria’ (2014) 8(12)
Indigenous Law Bulletin 3.

7 1bid.

%% Kidd, above n 841, 22.

4 1bid 27.

% 1bid.
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supports Bligh’s view that white Australian settlers’ control over Aboriginal Peoples’ lives and
property did not stop with declaring them ‘free from state control’, but rather, sustained a
coercive culture of dependency into ‘inter-generational spokes’ of trauma, domestic/family
violence, apathy and ‘slavery’** (as Stephen Gray refers to it).*” Unfortunately, not only has the
state dispossessed Aboriginal Peoples of their wages, but their land has also been forfeit to the

state since Australia’s colonial beginnings.

3.2.8 Native Title (The Mabo Case)

The idea of terra nullius asserts that the land was devoid of human inhabitants before the arrival
of settler-colonists, which gives the ‘discoverers’ the right to claim that land. Of course, this
idea comes with the absurd implication that Aboriginal Peoples in Australia mysteriously
‘appeared’ from somewhere, ignoring their connection to that land for the previous 40 000 years.
Before Mabo shattered this Deceptive Act, Justice Blackburn affirmed in Miliripum v Nabalco
Pty Ltd and the Commonwealth (the Gove Land Rights Case) 1971 that, ‘Australian common
law did not recognise native title and that the plaintiffs did not have rights which could be
recognised as property rights in Australian law’.** On 20 May 1982, Eddie Koiki Mabo (1936 —
92), a Torres Strait Islander from Mer, Murray Island, and four others filed a lawsuit in the State
of Queensland claiming customary ownership of their land.®* On 3 June 1992, Mabo’s case
progressed from the Queensland Supreme Court to the High Court of Australia. The High Court
held that the Queensland Coast Islands Declaratory Act 1985%° conflicted with s10 of the
Racial Discrimination Act (Cth.) 1975.% Hence, it was invalid (see Mabo v Queensland (No 1)
(1988)). The High Court also ruled®: (on a six to one majority, Dawson dissenting®°) that,

5 Andrew Gunstone, ‘Indigenous Stolen Wages: History and Reparations’ <https://www.tasa.org.au/wp-
content/uploads/2014/12/Gunstone.pdf>.

%7 {Citation}

% Behrendt, above n 568, 204.

® Duncan Kennedy, ‘Eddie Mabo, the Man Who Changed Australia> BBC News (London, UK), 6 June 2012
<http://www.bbc.com/news/magazine-18291022>.

0 Behrendt, above n 568, 248. Note that the Queensland Coast Islands Declaratory Act 1985 (QLD) was passed
during the litigation of Mabo (No 2) in an attempted to enforce Deceptive Act of Terra Nullius.

%! Section 10 of the RDA (Rights to equality before the law) states (with the purpose of effecting Article 2 of the
ICERD 1965): (1) If, by reason of, or of a provision of, a law of the Commonwealth or of a State or Territory,
persons of a particular race, colour or national or ethnic origin do not enjoy a right that is enjoyed by persons of
another race, colour or national or ethnic origin, or enjoy a right to a more limited extent than persons of another race,
colour or national or ethnic origin, then, notwithstanding anything in that law, persons of the first-mentioned race,
colour or national or ethnic origin shall, by force of this section, enjoy that right to the same extent as persons of that
other race, colour or national or ethnic origin. (2) A reference in subsection (1) to a right includes a reference to a
right of a kind referred to in Article 5 of the Convention. (3) Where a law contains a provision that: (a) authorizes
property owned by an Aboriginal or a Torres Strait Islander to be managed by another person without the consent of
the Aboriginal or Torres Strait Islander; or (b) prevents or restricts an Aboriginal or a Torres Strait Islander from
terminating the management by another person of property owned by the Aboriginal or Torres Strait Islander; not
being a provision that applies to persons generally without regard to their race, colour or national or ethnic origin,
that provision shall be deemed to be a provision in relation to which subsection (1) applies and a reference in that
subsection to a right includes a reference to a right of a person to manage property owned by the person.

%2 Racism No Way, Fact Sheet: Edward Koiki Mabo 1936-1992 (2015) Teaching Resources
<http://www.racismnoway.com.au/teaching-resources/factsheets/54.html>.

3 In para 2, Mabo v Queensland [No 2] (1992) 175 CLR 1, Dawson J was of the opinion that Aboriginal Title was a
type of occupancy the existence of which depended on the permission of the Crown, the withdrawal of which (which
was the same as the extinction of aboriginal title) might be effected by specific legislation or inferred from a course
of action by the Crown inconsistent with the continued existence of Aboriginal Title; in this case any rights of the
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putting to one side the Islands of Dauar and Waier, the land leased to the Board of
Missions and any land which was validly appropriated for use for administrative
purposes the use of which is inconsistent with the continued enjoyment of the rights or
privileges of the Meriam people under native title, the Meriam people are entitled as
against the whole world to possession, occupation, use and enjoyment of the lands of
the Murray Islands.®*

Following the High Court decision in Mabo (No 2), the Commonwealth Parliament passed the
Native Title Act 1993 (Cth.), enabling Aboriginal Peoples in Australia to claim traditional rights
to unalienated land. According to the Federal Court of Australia, Native Title is the Australian
legal system’s recognition of Aboriginal Peoples in Australia’s inherent right to lands and
waters according to their Traditional Laws and customs.®

The significance of Mabo to this research lies in its connection to Indigenous women.
Although Eddie Mabo did not live to see the outcome of his case, he left behind his wife and 10
children (including six daughters) and generations of Aboriginal women and men who remain
in a struggle to repossess their stolen land from settler-colonists in Australia. Aboriginal
Australians’ fight for their land rights after Mabo includes the following cases: Wik Peoples
(1996), ** Fejo (1998),*" Yanner (1999),*® Yarmirr (2001),° Ward (2002),°° Yorta Yorta

Native inhabitants which might have existed in the land were not recognized by the Crown or were extinguished by
the Crown on annexation.

¥4 Mason C.J., Brennan, Deane, Toohey, Gaudron and McHugh JJ at para 2, Mabo v Queensland [No 2] (1992) 175
CLR 1.

% Federal Court of Australia, Native Title Guide (2015) Law and Practice <http://www.fedcourt.gov.au/law-and-
practice/areas-of-law/native-title>. Further described by the FCA, Native Title may include co-existing rights of
several Indigenous groups’ right to access an area of land or participate in decisions concerning how the land or
waters may be used. Native Title cannot be bought or sold. It can be transferred by Traditional Laws or customs, or
surrendered to government, which can then pay compensation to the Native Title holders in the same way as it does
when acquiring rights to other property.

%6 Wik Peoples v Queensland [2004] FCA 1306. In Wik, the High Court of Australia held that: (1) that the [pastoral]
leases did not confer rights to exclusive possession of the areas on the grantees. (2) That the grants of the [pastoral]
leases did not necessarily extinguish all incidents of Native Title in respect of the areas. The decision of the Federal
Court of Australia (Drummond J): Wik Peoples v Queensland (1996) 63 FCR 450, varied.

" Fejo and Another on behalf of Larrakia People v Northern Territory v Northern Territory (1998) 195 CLR 96. In
Fejo, the High Court of Australia held that, ‘(1) Native Title is completely extinguished by the grant of a freechold
estate. The rights under fee simple are inconsistent with the continued existence of any form of Native Title and no
co-existing or concurrent rights can survive; (2) the grant of freehold extinguishes Native Title permanently
regardless of the land being held by the Crown in the future; (3) whilst the existence of Indigenous law is necessary
to establish Native Title, it is not sufficient to invite recognition under the common law; (4) statutory rights under the
Native Title Act are valuable rights that may warrant protection by injunctions. General principles of injunctive relief
apply’ (also see http://www.atns.net.au/agreement.asp?EntityID=1613). The HCA ordered the appellants to 1) ‘remit
the matter to the Full Court of the Federal Court of Australia to be dealt with consistently with the reasons for
judgment of this Court; and 2) the appellants pay the respondents’ costs of the proceedings in this Court’.

%% Yanner v Eaton (1999) 201 CLR 351; 166 ALR 258. In Yanner, the High Court of Australia held that, ‘(1) the
Native Title rights or interests relied on by the [Aboriginal] man had not been extinguished by the way in which the
Fauna Conservation Act regulated the exercise of those rights...(2) [t]hat by the operation of s 211 of the Native Title
Act and s 109 of the Constitution, the Fauna Conservation Act did not prohibit or restrict the [Aboriginal] man, as a
Native Title holder, from hunting or fishing for the crocodiles he took for the purpose of satisfying personal, domestic
and non-commercial communal needs’. The decision of the Supreme Court of Queensland (Court of Appeal)
reversed.

9 The Commonwealth of Australia v Yarmirr [2001] HCA 56. In Yarmirr, it was held by the High Court of Australia
that, ‘that native title rights and interests were capable of being recognised by the common law in respect of the sea
and sea-bed beyond the low-water mark’. Decision of the Federal Court of Australia (Full Court): The
Commonwealth v Yarmirr (1999) 1010 FCR, affirmed.

9 Western Australia v Ward [2002] HCA 28. In Ward, it was held by the High Court of Australia that ‘where claims
are made under the NTA [Native Title Act] for rights defined in that Act the determination of native title rights and
interests is governed by the Act. The Act provides for the partial extinguishment or suspension of native title rights...
Native title rights and interests are a bundle of rights the individual components of which may be extinguished
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(2002), and Wilson (2002).° These cases are testaments first, to the resilience of Indigenous
Peoples; and second, to the double standard in the application of the principle of the rule of law
regarding equality under the law. For Aboriginal Peoples in Australia, equality under the law
principle applies differently, especially when it comes to settler-colonists control over their land.
Whilst a safer aspiration of making the law efficient dwells in the idea of ‘progressive
realisation’, Aboriginal Peoples’ repossession of their land after Mabo is still a long time
coming. For example, the most recent policy on Northern Australia not only epitomises
paternalistic leadership® but also suggests that ‘[n]ative title should be seen as a source of
Indigenous economic opportunity’,* rather than as an inherent right. Beyond Native Title issues,
recent policy in the Northern Territory has even stripped Aboriginal Peoples of the human rights

they were entitled to under the Australian Constitution.

3.2.9 Northern Territory Intervention, Little Children are Sacred
The diverse sources of violence against Indigenous girls and women provide evidence that
misery is not only Aboriginal girls and women’s palava (business).” In fact, the colonial legacy

of systematic gender violence that Behrendt alluded to above is aptly articulated by Paul Wilson,

separately...resumption of land under s 109 [of the Constitution] did not extinguish native title’. Decision of the
Federal Court of Australia (Full Court) Western Australia v Ward (2000) 99 FCR 316 reserved.

¢ Members of the Yorta Yorta v Victoria [1998] FCA 1606. In Yorta Yorta, it was held by the High Court of
Australia that, ‘[t]he native title rights and interests that were the subject of the Act were those which existed at
sovereignty, which survived that fundamental change in legal regime and which, by resort to the processes of the new
legal order, could be enforced and protected’. Decision of the Federal Court of Australia (Full Court): Yorta Yorta
Aboriginal Community v Victoria (2001) 110 FCR 244, affirmed.

2 Wilson v Anderson (2002) 213 CLR 401; 190 ALR 313; 76 ALJR 1306. In Wilson, the High Court of Australia
held that, it was inappropriate to answer the questions reserved otherwise than to say that, by the operation of ss 23B
and 23E of the NTA and s 20 of the Native Title (New South Wales) Act 1994 (NSW), the grant of the lease
extinguished any Native Title in relation to the land covered by the lease and that the extinguishment was taken to
have happened when the lease was granted...[t]here was sufficient material before the Court to provide substantial
answers to the questions reserved. Questions (a) and (b) should be answered in the affirmative and question (c) that
Native Title rights were extinguished, not suspended, by the grant of the lease at the time of that grant’. The questions
asked (a) whether by virtue only of the Western Lands Act and regulations in force at the time of the lease, or (b) by
virtue of the Act and those regulations and one or more of the terms and conditions of the lease, the lease conferred
on the lessee a right to exclusive possession of the leased land; and if (a) or (b) is answered affirmatively, (c) whether
any Native Title rights the exercise of which involved the presence on the leased land by the holders of Native Title
were extinguished by the grant of the lease or suspended on its grant for its duration. Decision of the Federal Court of
Awstralia (Full Court): Anderson v Wilson (2000) 97 FCR 453, reversed.

¢ Medhora, above n 377. Claiming to transform Northern Australia into an economic powerhouse with little or no
sign of consulting Indigenous Australia, four grey-headed white men graced the cover of the online news. The Abbott
government arrogance ranges from the release of AUD $110m per year over a four-year period to expedite Native
Title claims, to establishing Australia as a ‘dam-loving’ country, whilst at the same time, fast-tracking visas for
Indian and Chinese temporary workers for ten years. Comments made by a reader called ‘Halycon’, captures the
worrying effect of this White Paper: ‘I wish our leaders would spend a few more weeks in northern Australia. They
clearly don't know what they are talking about on some issues, such as water and soils. There does not seem to be any
allowance in this plan for Indigenous employment and training. Whilst we are letting in potential workers from India
and China and other places, we ignore the huge unemployment rate for Aboriginal Australians in the north. All the
talk of dams and transport infrastructure are just rehashing of the last 100 years in the north. Look how long it took to
finally get a railway from Adelaide to Darwin. These people (our politicians) must live in their own little dream
world’ (see, http://www.theguardian.com/business/2015/jun/18/northern-australia-plan-aims-to-make-region-an-
economic-powerhouse#comments).

" Commonwealth of Australia, ‘Our North, Our Future: White Paper on Developing Northern Australia’ (Policy
Document, Department of the Prime Minister and Cabinet, 2015) 189, 6
<https://northernaustralia.dpmc.gov.au/sites/default/files/papers/northern_australia_white_paper.pdf>.

¢ Bell, ‘Speaking about Rape Is Everyone’s Business’, above n 814; Huggins et al, above n 561. In her article,
‘Speaking about rape is everyone’s business’, Diane Bell expresses discontent for the ‘resounding silence of social
scientists’ regarding rape against Aboriginal women by Aboriginal men.
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who noted that ‘[w]hites have, by political, legal and sometimes police action, created
conditions which foster murder and assault in Aboriginal communities ... [and] [w]e cannot
divorce the sense of hopelessness and futility that exists amongst Aborigines — born of
dispossession and exploitation...’® Wilson’s insightful analysis of a sui generis case of Peter
Alwyn® reveals a relatively high occurrence of violence in Aboriginal communities. As
indicated by the testimony above and supported by examples of traumatising
disenfranchisement, it would be overly simplistic to blame Aboriginal men for the relatively
high incidence rates of violence in Indigenous societies. Nevertheless, without excusing
Aboriginal male perpetrators of violent crimes committed against Aboriginal children and
women, the state’s reaction to that interpersonal violence can constitute an act of state violence
in itself. A primary example of such state violence is Australia’s Northern Territory Intervention.

On 15 May 2006, the Australian Broadcasting Corporation’s Late-Line broadcasted
‘Crown Prosecutor Speaks Out About Abuse in Central Australia’. In her interview with
presenter Tony Jones, Nanette Rogers, then Crown Prosecutor in Alice Springs, Northern

Territory, said,

I think there are a number of reasons for that [abuse in Central Australia]. The first is
that violence is entrenched in a lot of aspects of Aboriginal society here. Secondly,
Aboriginal people choose not to take responsibility for their own actions. Thirdly,
Aboriginal society is very punitive so that if a report is made or a statement is made
implicating an offender then that potential witness is subject to harassment, intimidation
and sometimes physical assault if the offender gets into trouble because of that report or
police statement.*”

When asked to provide more details on the case of the rape of a two-year-old in 2004, Rogers

responded,

Yes, the two-year-old was playing outside with some other children. Her mother was
away from the house, drunk in a small town. The offender woke up, took the small
child, carried it out bush, had the child out bush for some hours. Undressed the child
and inserted, simultaneously, two fingers in her vagina and two fingers in her anus and
moved his fingers up and down a number of times causing injuries. He then - I'm sorry,
he had his trousers off while this was happening. Then he placed the child on his lap
and had his penis next to the child's vagina and tried to masturbate and so on. And
eventually returned the child back to his father’s camp. He was carrying the child with

¥6 Paul R Wilson, Black Death, White Hands (Allen & Unwin, 1982) 9, 118-119. In his book, Paul Wilson assesses
the trial of Alwyn Peter, a young Aboriginal man from Weipa South charged with killing his girlfriend. Interesting to
note, as Wilson recounts, was that Bill O’Connor, the Public Defender of Peter chose to make his trial a test case by
examining whether Alwyn’s actions could be explained, if not justified, by historical events surrounding his life. In
concluding his book, Wilson offers two choices in an attempt to addressing the issue of violence in Aboriginal
community: 1) government should continue with the piecemeal reforms (improved Aboriginal health, housing,
education, etc.,) even though there’s a little change that result from it; and 2) Aboriginal people should have the right
to determine their own future and to own their own land, unburdened by white officials and white rules. By so doing,
‘[o]nly then can we begin to erase from our collective conscience the guilt of all those black deaths that have, directly
and indirectly, flowed from our white hands’.

7 Ibid 1-2; Bernadette Brennan (ed), Just Words? Australian Authors on Writing and Justice (University of
Queensland Press, 2008) 167—-168. Alwyn Peter, a 24-year old Aboriginal man from Queensland was acquitted from
stabbing his 19-year old girlfriend, Deidre Gilbert, to death. By the time Peter appeared in Court on 8 September
1981, he was the fifteenth Aboriginal male in three years (at the time) to have killed another Aboriginal person on an
Aboriginal government reserve, where living conditions were said to have been ‘intolerable from most white
Queenslanders’. Also see, R v Alwyn Peter Supreme Court of Queensland, Brisbane (Dunn J.) [1983].

¥% Australian Broadcasting Corporation, ‘Crown Prosecutor Speaks out about Abuse in Central Australia’, Lateline,
15 May 2006 <http://www.abc.net.au/lateline/content/2006/s1639127.htm>.
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its legs on the side. The child was crying throughout the assault. The child was still
crying and bleeding. He handed the child to his drunken father. He himself had been
drinking. The father then took the child back to the area that the child had been
removed from and when the mother returned from town, where she’d been drinking, the
child was crying, and the other children indicated that the offender had taken her away
some time before and it was then that the bleeding and so on was noticed in her

nappy.*”
The former Crown Prosecutor’s revelation of such ‘horrific cases’* of sexual assaults in Central
Australia shocked many. Subsequently, the release of the Ampe Akelyernemane Meke Mekarle
(Little Children are Sacred) Report (2007)* served as a catalyst for the Commonwealth
Government’s launch of an emergency intervention response barely six days™ after the report
was released: The Northern Territory Intervention.®® On 21 June 2007, Prime Minister John
Howard announced a series of measures to be introduced in Aboriginal communities across the
Northern Territory to address what it described as the ‘national emergency confronting the
welfare of Aboriginal children’ on child abuse and family violence.” The Northern Territory
National Emergency Response Act 2007 (hereafter the Northern Territory Emergency Response
Act) formed the legal basis of the Northern Territory Intervention.® Legitimising the Northern
Territory Emergency Response Act meant that the Federal Parliament of Australia had to
suspend the Racial Discrimination Act. In essence, the Howard government stayed provisions
(precisely, Part 11, ss 9 (1), 9 (LA)*" and s10°*) of the Racial Discrimination Act so as to

9 1bid.

%0 Terri Libesman, Decolonizing Indigenous Child Welfare Comparative Perspectives (Taylor and Francis, 2013) 165
<http://public.eblib.com/choice/publicfullrecord.aspx?p=1576079>.

! Northern Territory. Board of Inquiry into the Protection of Aboriginal Children from Sexual Abuse, Wild and
Anderson, above n 23, 16-18. Pursuant to the Inquiries Act 1945 (NT) (amended by the Act 2011 (NT), Rex Wild,
QC and Patricia Anderson, an Alyawarr woman; were appointed co-chairs of the board of Inquiry into the Protection
of Aboriginal Children from Sexual Abuse on 8 August 2006 (see, http://www.inquirysaac.nt.gov.au/tor.html). The
Inquiry Board main term of reference was to ‘examine the extent, nature and contributing factors to sexual abuse of
Aboriginal children, with a particular focus on unreported incidences of such abuse’. Having held 260
meetings/consultations/forums with stakeholders across some 10 sub-regional communities in the Northern Territory
coupled with 65 ‘strong’ written submissions received from individuals and organisation the Board of Inquiry
emphasised that °...the Inquiry has not spent its time investigating the extent and nature of all cases of alleged sexual
abuse in the Territory’. Notwithstanding, ‘the Inquiry accepts that sexual abuse of Aboriginal children is common,
widespread and grossly under-reported’. Urging the Commonwealth government to lead and ‘accept responsibility to
protect our kids’ because they are sacred, the Board of Inquiry’s primary concern was twofold: 1) their dismay at the
miserable school attendance rates for Aboriginal children and the apparent complacency with that situation; and 2)
that unless alcoholism is conquered, there is little point in attending to any of the other recommendations made in the
report. Alarmingly, the Howard government birthed the Northern Territory Intervention.

%” Australian Human Rights Commission, ‘Social Justice Report 2007” (Government Report 2, Office of the
Aboriginal and Torres Strait Islander Social Justice Commissioner, 11 February 2008) 435, 205
<https://www.humanrights.gov.au/sites/default/files/content/social_justice/sj_report/sjreport07/pdf/sjr_2007.pdf>.

% Behrendt, above n 568, 81-84.

¢4 Australian Human Rights Commission, ‘Social Justice Report 2007°, above n 882, 197; Behrendt, above n 568, 71.
¥ Australian Human Rights Commission, ‘Social Justice Report 2007°, above n 882, 205-209. The Northern
Territory Emergency Response is a package of policy changes to Aboriginal land rights, community living, alcohol
usage, computer utility, welfare funding, cessation of applying Aboriginal customary law in bail/sentencing,
deployment of the Australian Federal Police, amongst others. All five bills (480 pages long) containing legislations
needed to enforce the NTI passed through the House of Representatives on the same day (7 August 2007) and
received Royal Assent, thus enacted as legislation on 17 August 2007.

%5 Part 11, Section 9 (1) of the RDA: It is unlawful for a person to do any act involving a distinction, exclusion,
restriction or preference based on race, colour, descent or national or ethnic origin which has the purpose or effect of
nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of any human right or
fundamental freedom in the political, economic, social, cultural or any other field of public life.

7 Part 11, Section 9 (1A) of the RDA: Where (a) a person requires another person to comply with a term, condition or
requirement which is not reasonable having regard to the circumstances of the case; and (b) the other person does not
or cannot comply with the term, condition or requirement; and(c) the requirement to comply has the purpose or
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implement the Northern Territory Emergency Response Act in the Northern Territory. The
‘legality’ (or breach®) of such parliamentary procedure denied any protection afforded by the
Racial Discrimination Act to Aboriginal Peoples in the Northern Territory who were subjected
to the imposition of the Northern Territory Emergency Response Act.

In 2011, four years after the implementation of the Northern Territory Intervention, the
Australian Human Rights Commission expressed five ongoing concerns regarding the ‘special

measures’:

Although, since the 2010 Welfare Reform Act,*" the Government has repealed the
sections under the [Northern Territory Emergency Response] legislation that deemed
the entire [Northern Territory Emergency Response] legislation to be a ‘special
measure’, the Commission continues to be concerned about the characterisation of the
measures as a ‘special measure’ under the [Racial Discrimination Act] for 5 key
reasons: 1) the measures intentionally discriminate on the basis of race and were
formulated without the appropriate participation and acceptance of Indigenous Peoples;
2) they were developed without an appropriate evidence base to show that the measures
were required and likely to be effective; 3) simply stating that the measures are ‘special
measures’ in an objects clause, rather than substantively redesigning the measures, does
not satisfy the criteria necessary for a measure to be a ‘special measure’ - but may
reduce the ability of the measures to be challenged under the [Racial Discrimination
Act] because courts are required to interpret legislation consistently with its stated
purpose; 4) there are inadequate mechanisms for monitoring and evaluating the
previous and redesigned measures to ensure that they are working effectively and to
determine whether their objectives have been met; and 5) the characterisation of five-
year leases as a ‘special measure’ is inconsistent with the [Racial Discrimination Act].*"

Members of the Aboriginal communities in Intervention: Stories from the Inside (2007)

exemplify the Australian Human Rights Commission’s concerns.®? One said, ‘ask Jenny

effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, by persons of the same
race, colour, descent or national or ethnic origin as the other person, of any human right or fundamental freedom in
the political, economic, social, cultural or any other field of public life; the act of requiring such compliance is to be
treated, for the purposes of this Part, as an act involving a distinction based on, or an act done by reason of, the other
person’s race, colour, descent or national or ethnic origin.

%5 Part 11, Section 10: If, by reason of, or of a provision of, a law of the Commonwealth or of a State or Territory,
persons of a particular race, colour or national or ethnic origin do not enjoy a right that is enjoyed by persons of
another race, colour or national or ethnic origin, or enjoy a right to a more limited extent than persons of another race,
colour or national or ethnic origin, then, notwithstanding anything in that law, persons of the first-mentioned race,
colour or national or ethnic origin shall, by force of this section, enjoy that right to the same extent as persons of that
other race, colour or national or ethnic origin. (2) A reference in subsection (1) to a right includes a reference to a
right of a kind referred to in Article 5 of the Convention. (3) Where a law contains a provision that: (a) authorizes
property owned by an Aboriginal or a Torres Strait Islander to be managed by another person without the consent of
the Aboriginal or Torres Strait Islander; or (b) prevents or restricts an Aboriginal or a Torres Strait Islander from
terminating the management by another person of property owned by the Aboriginal or Torres Strait Islander; not
being a provision that applies to persons generally without regard to their race, colour or national or ethnic origin,
that provision shall be deemed to be a provision in relation to which subsection (1) applies and a reference in that
subsection to a right includes a reference to a right of a person to manage property owned by the person.

9 Australian Human Rights Commission, ‘The Suspension and Reinstatement of the RDA and Special Measures in
the NTER’ (Government Report, Australian Human Rights Commission, 2011) 24, 6
<https://www.humanrights.gov.au/sites/default/files/content/racial_discrimination/publications/rda-
nter/NTERandRDAPublication12%20December2011.pdf>.

80 Schedule 1 of the Welfare Reform and Reinstatement of Racial Discrimination Act 2010 (Cth) basically repealed
the laws limited anti-discrimination laws provided in the Northern Territory National Emergency Response Act 2007.
% Australian Human Rights Commission, ‘The Suspension and Reinstatement of the RDA and Special Measures in
the NTER’, above n 889, 4.

2 Tangentyere Research and Vincent Lamberti, Intervention: Stories From the Inside (Ronin Films, 2007).
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Macklin to send someone to my house to explain what pornography is because my son has

never heard the word before’.**

Mary Spiers-William (criminal lawyer): There is no data. There is no means of tracking
alcohol purchase. Personally, | have seen people drinking excessively on highways
before they get back into town, which makes it more dangerous... The [Northern
Territory Emergency Response] legislation allowed police to engage intrusively in a
lawful way because this was a special act under the Racial Discrimination Act.**

Anhelke Namatjira’s Camp (Frank Curtis): The [Northern Territory] intervention
created more workload than the police can take. More people are going to jail; they will
find a way to buy alcohol. They need to talk to the right people. They should have
consulted before coming up with the law. We could have been working together. **

By 2012, the Northern Territory Intervention mutated into the Stronger Future Legislation,*
which extends the project another 10 years and creates a new set of challenges.*’

The harmful effects of the Northern Territory Intervention have not gone unnoticed.
Stop the Northern Territory Intervention®* and a petition signed by 43 464 supporters in 2012
are two few resistance®* advocacies that brought attention to ‘a policy that has attracted United
Nations condemnation for its racial discrimination against Aboriginal Peoples and their
cultures’.® Ultimately, the Northern Territory Intervention exemplifies the continuation of
paternalistic, state-sponsored policies that undermine Aboriginal human rights and further
disenfranchise Aboriginal Peoples and disrupt Aboriginal families through police action and
incarceration. The resulting intergenerational trauma caused by state violence, reinforced by the
structural violence of stigmatisation and stereotypes of Aboriginal communities, are all social
determinants of the health of Aboriginal Peoples. These negative health impacts affect
Aboriginal women and children directly when their family’s incomes are stolen, lands are
removed, or family members are incarcerated. Indirectly, women and children are further
affected when the disenfranchisement of the men in their communities predisposes them to
substance abuse and acts of interpersonal violence, such as intimate partner abuse. However,
these patterns are not confined to Australia; many parallels can be drawn when considering the

plight of Indigenous children and women in Liberia.

9 Ibid.

4 1bid.

 1bid.

%% The Stronger Futures in the Northern Territory Act 2012 aims to build stronger futures for Aboriginal people in the
Northern Territory and for related purposes. From tackling alcohol abuse (Part 2) to land reform (Part 3) and food
securities (Part 4) the Government of Australia is committed to using the law to control Aboriginal people.

¥’ Nerida Currey, ‘Barb Shaw Speaks on Stronger Futures Legislation’.

%% Stop the NT Intervention, “Stronger Futures Legislation” (2012), available at: <
http://stoptheintervention.org/facts/stronger-futures-legislation>.

9 Staff Reporter, Stronger Futures Laws Condemned after Passing Senate (28 June 2012) ABC News
<http://www.abc.net.au/news/2012-06-29/stronger-futures-laws-rushed-through-senate/4100288>.

% Stand for Free, Australian Government: Stop ‘Stronger Futures’ and Support Aboriginal Self-Determination in the
NT (2012) Change.org <https://www.change.org/p/australian-government-stop-stronger-futures-and-support-
aboriginal-self-determination-in-the-nt>.
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3.3 Liberia

As with convict history in Australia, a decolonisation perspective requires investigating the link
between colonial violence against Indigenous Peoples in Liberia and the colonist’s own slave
history. The trans-Atlantic slave trade had a profound impact across Africa, the Americas and
the Caribbean with a direct effect on Native Peoples in Liberia. Centuries of experience being
shot, beaten, lynched,” raped and forcibly separated from one’s parents and children®? suggest
why African American settlers perpetrated similar violent behavioural patterns against
Indigenous Peoples in Liberia.

Many afflictions befall Indigenous Peoples. Some are horrendously evil, whilst others
are integrated into the habits of everyday life. The trans-Atlantic slave trade was one horrendous
evil that inflicted centuries-long trauma, pain and suffering on Native Peoples of Africa.
According to the trans-Atlantic slave trade database, between 1 500 and 1 800, more Africans
than Europeans arrived in the Americas, whilst recent research suggests that between 12 and 20
million Africans were transported as human cargo by Europeans and European colonists to the
New World.** Between 1600 and 1850, approximately 4.5 million enslaved Africans went to
Brazil, 10 times as many as went to North America and more than the total number of Africans
transported to the Caribbean and North America combined.” It is estimated that 100 million
Africans lost their lives as a result of the maritime slave trades. Notwithstanding, roughly 10
million survived the dreaded Middle Passage.” As this illicit business rose in the 1840s,
enslaved Native Peoples in Africa were transported disproportionately on ships made and
registered in the United States and flying the United States’ flag.”®

The perception is that Indigenous Peoples in Africa, Europe and the Americas inflicted
violence on Native Peoples in Africa during the slave trade. It is argued that Indigenous Peoples
in Africa contributed to the slave trade,”” as chiefs and local West Africans conspired with
Europeans to ship Native Peoples in Africa as articles of commerce (e.g., firearms, beads, and
salt);”® across the Americas.” Although they resisted with all their might,* Native children and
women were forcibly removed from their homelands,* subjected to domestic servitude,*?

sexually abused by their masters, and seen as lowlifes who were nonetheless exotic enough to

% Guannu, above n 100, 12.

% Staff Reporter, ‘Archaeologists Find Graves Containing Bodies of 5 000 Slaves on Remote Island: Africans Died
in Custody of Royal Navy in 1800s, after Being Seized from Ships of Slave Traders, and Were Buried on St. Helena’
The Guardian (London, UK), 8 March 2012 http://www.theguardian.com/world/2012/mar/08/slave.

% Horne, above n 35, 2.

% 1bid.

%% Henry Louis Gates Jr., Slavery Secret: ‘Africans Sold Other Africans into Slavery’ (PBS, 2010)
<https://www.youtube.com/watch?v=TtRaG_bokds>.

%% Horne, above n 35, 3.

" Gates Jr., above n 906.

% Basil Davidson, The African Slave Trade (Little, Brown, A revised and expanded, 1980) 242.

“ 1bid 40.

9 Levitt, above n 105, 132. According to Levitt (2005), when Indigenous Kru and Grebo tried resisted assimilation,
acculturation and subjugation by the African American settlers, President Joseph J. Cheeseman, ordered gunboat
Gorronammah (‘an African word signifying a new defence”) built in Liverpool, to bombard Settra Kru, and all Kru
boats unloading illegal cargo in 1894.

! Sawyer, The Emergence of Autocracy in Liberia, above n 61, 61.

2 Kathleen E Sheldon, Historical Dictionary of Women in Sub-Saharan Africa (Scarecrow Press, 2005) 229-231.
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become sexual objects for wealthy Europeans.®* Whilst undergoing this abuse, stripped of every
ounce of human dignity, Native Peoples in Africa ‘became the creators of the wealth that made
the flowering of capitalism possible in the nineteenth century’. It was not until some 400 years
later that Indigenous Peoples in Africa ‘escaped slavery, reunited with a lost fatherland, and
established an imperial future [in Liberia]’.>*®

As in Australia, the onset of Liberia’s colonisation, riddled with frontier violence,
racism, discrimination and land dispossession, uniquely predisposed Indigenous girls and
women to systematic violence.”* When analysing violence against Indigenous women, it is
important to understand that irrespective of income, age, or education, generally, females are
more susceptible to physical, sexual, psychological and economic violence than males. Elijah
Johnson’s utterance in the above quotation regarding ‘whipping’ fellow Indigenous Africans
upon arrival in Liberia bears witness to settler-colonists’ mindset and intention to inflict
violence upon Indigenous Peoples even before landing on their shores of the West African
Coast.

Settler-colonists used military force, exile, and coercion (e.g., direct physical force;
deportation and forced marriage)®’ to secure compliance from Native Peoples in Africa*®
Former President Arthur Barclay affirmed the use of direct physical force in his inaugural
speech (1904) when he said that, ‘the militia, largely lower-class Americo-Liberians and tribal
people ... was tending to become a greater danger to the loyal citizen and his property, which it
ought to protect’.” The aim here was to sever inter-Indigenous contact*® in response to
Indigenous Peoples’ resistance to government authority, as the Liberian State tried to establish
full control over Native Peoples in Africa and their land. Eventually, Indigenous Peoples in
Liberia lived with the dilemma of both acceptance and rejection alongside the settler-colonists’
culture, which is deemed as superior to theirs to this day.*

The European Christianising project aided slave-trade and colonisation, as discussed in
chapter 2; but Christians struggled to access the interior of Africa.” For Liberia, this
Christianising project took hold with the arrival of Black African colonist-settlers in 1822.
Some of the progeny resulting from the rape of Indigenous slave girls and women by white

slave owners settled in Liberia to become the elite mixed-race founding settler-colonists who

Y Davidson, above n 909, 79. According to Davidson, ‘in 1701 the value of British exOorts of cotton goods and
yarns stood at little more than 23,000, yet in 1800 the total was nearly 51/2 millions. Industrialism was born, and it
was the West Africa trade in all its ramifications that helped to preside over the event’.

°“ Frazier, above n 432, 9-13.

5 Kazanjian, above n 90, 54.

°% United Nations, ‘The World’s Women 2015: Trends and Statistics’, above n 630, 139.

" Anonymous, Liberia from 1930 to 1944: The Kru Campaign (2016) Liberia
<http://personal.denison.edu/~waite/liberia/history/30-44.htm>. The circumstances of ‘deportation” surfaced in the
case of Chief Juan Nimley, removed from his Native Sasstown home and imprisoned in Gbarnga to curb his military
activities against the settler government.

% | jebenow, above n 55, 43.

9 Ibid 54.

0 Ibid 55.

2! |bid 26-27.

%2 Davidson, above n 909, 23; Guannu, above n 100, 11.
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monopolised political power and offered citizenship to alien Negroes (e.g., the Congoes).” In
an effort to be accepted as citizens (a right that was denied)** and to minimise tensions, Native
Peoples in Liberia struggled to assimilate with settlers-colonists. At the same time, settler-
colonists’ desire to extend their dominance over the ‘heathen savages’ systematically
dispossessed Native Peoples of their land.

At the core of assimilation, tensions were land tenure issues between settler-colonists
and Native Peoples in Liberia, which led to violent conflicts both at the frontier and during their
political regime. J Gus Liebenow provides some insights regarding dispossession of Native

Peoples’ land in Liberia to further illuminate the ‘oppressed becomes the oppressors’ view:

[The land tenure issue] was compounded by the subsequent failure of the settlers or the
American Colonization Society to pay even the low prices agreed upon; by the seizure
of land for alleged insults against the colonists or for non-payment of debts; and by
constant disputes over land boundaries. The land question was subsequently
complicated by the policies and practices in the use of native labor on the farms of
Liberian settlers. The outrageous wage differentials, the lack of amenities, the
unregulated power of farmers to ‘fine’ their employees and the abuses of the
apprenticeship system under which young natives were assigned to Americo-Liberian
families until they came of age created a situation in Africa not unlike the very one
against which the repatriated Americo-Liberians had rebelled in America...**

Liebenow’s observation not only affirms that the oppressed became the oppressors but it also
attests to how, as humans, we are prone to the long-term effects of psychological and physical
abuse. Such intergenerational trauma has destroyed Native Peoples’ ability to thrive, recuperate

and succeed in the face of ongoing injustice, discrimination and neglect. Notwithstanding, a

2 Cooper, The House at Sugar Beach, above n 168, 6, 7, 10, 11 13, 15, 18, 19, 29, 30, 31, 36, 39, 41, 4-49, 52-56,
65-66, 75, 79-80, 84; Jerry Gbardy, Painful Journey: A Story of Escape and Survival (Friesen Press, 2014) 2;
Personal from Samson Ceasar, ‘Liberian Letters: Samson Ceasar to Henry F. Westfall 1834 June 2°, 2 June 1834
<http://search.lib.virginia.edu/catalog/uva-1ib:501740>; Azikiwe, above n 301, 38; Shick, above n 170, 61. Cooper’s
memoir is littered with the resented phrase ‘country people/children’ over 60 times. It appears the resentment stems
from the very notion of African chiefs selling their own into slavery, towards the rape of her mother and the
execution of her uncle Cecil Dennis by former President Samuel Doe’s soldiers. Gbardy’s autobiographical piece
opens with an interesting historical account of how his father, who served the Liberian Armed Forces (formerly the
Liberia Frontier Force) and his cousins ‘escaped the porter system in the hinterland in which Indigenous men were
forced to carry Americo-Liberian government officials in hammocks to villages and towns with no motor roads’. The
lack of infrastructure in the hinterland was highlighted by 28-year old Sampson Caesar, an emancipated slave from
Virginia who arrived on Jupiter 1 January 1834. Barely six months after his arrival, he writes to a friend, ‘T must say
that | am afraid that our Country never will improve as it ort until the people in the United States keep their slaves
that they have raised like as dumb as horses at home and send those here who will be A help to improve the Country
as for Virginia as far as my knowledge extends | think She has sent out the most Stupid Set of people in the place
whilst they have them their the cow hide is hardly ever off of their backs and when they come here they feel So free
that they walk about from morning till evening without doing one Stroke of work by those means they become to
Suffer people in the United States ort to have more regard for Liberia than to Send Such people here Some think that
everything grows by in this Country without labour but they are mistaken...’. Sampson’s observation is interestingly
real today, as Liberia tops the fourth poorest country globally.

4 Dunn and Holsoe, above n 104, 45. Dunn and Holsoe describe the Congo-re-captives (or Congoes) individuals
who were captured by the American government navy ships flying the American flag. Most of these people were en
route from Africa to the New World as slaves. One of the reasons why the United States government was willing to
assume some of the financial expenses for the creation of Liberia was to find a secure haven at which to land the
recaptured slaves. From the very beginning of the colony such individuals were brought to Liberia. The earliest group
was settled at Thompson Town on the upper part of Cape Mesurado. A second important settlement was formed in
1824 at New Georgia on Stockton Creek. The largest contingent came in 1860, when over 4 000 people landed. Since
nearly all of these individuals came from the Congo River area, hence their name. Congo Settlements were formed
along the coastal region of Liberia from Robertsport to Harper. In recent years, the term ‘Congo’ has come to refer to
anyone, particularly in the rural communities who is of settler/Congo descent.

°% | jebenow, above n 55, 27.

% 1bid 25.
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glimmer of hope lurks regarding a recent land rights policy in Liberia. A policy report released
on 21 May 2013 by the Land Commission of Liberia affirms that, not only has there never been
a clearly defined land rights policy in Liberia, but also, transfers of public land in the past
substantiated poor ‘land governance, corruption, political patronage and discriminatory
treatment’ against Native Peoples in Liberia® Historically, Customary Land ownership in
Liberia is not recognised as private land and duly protected because it is not deeded, and hence
is deemed public.”* Therefore, the Liberian government can get away with dispossessing Native
Peoples in Liberia of land they have survived on for centuries. The current land dispossession
challenge in Liberia centres on various government concessions to large multinational

extraction industries.

3.3.1 Extraction from Indigenous Lands: the case of Firestone, Bong Mines, and
LAMCO
Extractive industries in Liberia exemplify one means whereby the law can inflict systematic
violence against Native Peoples. Liberian settlers’ objective in forming colonies was to ‘provide
a home for the dispersed and oppressed children of Africa, [in efforts] to regenerate and
enlighten this benighted continent, [it was decided that] none but persons of colour shall be
Native Peoples in Africa (section 15, Article V, 1847 Constitution) as the original inhabitants of
the land since they were not recognised as citizens of Liberia until 1904. Settler-colonists’ claim
to have purchased land from the Native Peoples in Africa through a fair deal (section 14, Article
V, 1847 Constitution) is not substantiated by the numerous occurrences of frontier violence,
which indicate that the land contracts were controversial at best.*

Since Native Peoples in Africa were dispossessed of their lands pursuant to section 14,
Avrticle V, of the 1847 Constitution, extraction industries such as Firestone, Bong Mines and

Liberian-American Mining Company’s ownership of Native lands in Liberia is questionable.

%" Land Commission, ‘Land Rights Policy’ (Government Policy, Land Reform Commission, 21 May 2013) 26, 5, 9
<http://www.sdiliberia.org/sites/default/files/publications/Liberia’s%20Land%20Rights%20Policy%202013_0.pdf>.
% 1bid 6, 18.

% Article V, Section 13 is amended in the most recently revised Constitution of Liberia 1986, though the racist
component still remains (see Chapter IV, Article 27 (a) and (b)). It reads, (a) [a]ll persons who, on the coming into
force of this Constitution were lawfully citizens of Liberia shall continue to be Liberian citizens; (b) [i]n order to
preserve, foster and maintain the positive Liberian culture, values and character, only persons who are Negroes or of
Negro descent shall qualify by birth or by naturalisation to be citizens of Liberia. (Also see s13, Article V of the
Liberian Constitution 1847)

%9 Jackie Sayegh, ‘Support for Dual Citizenship in Liberia’ (Annual Meeting at the Union of Liberian Association in
the Americas - Wisconsin Branch Annual Conference, Madison, WI, 29 August 2013) <https://ulaalib.org/content/dr-
jackie-sayegh-supports-dual-citizenship-liberia-0>. Sayegh profoundly expressed African American settlers in
Liberia conscious efforts to deny Indigenous Peoples any constitutional right, in spite of their implied efforts: ‘The
Liberian Commonwealth Constitution of 1839 limited the privileges of citizenship to all coloured persons of the
United States and its territories. The 1847 Constitution distinguished between the rights of citizens and Indigenous
persons. As a result, the Indigenous Peoples were considered subjects, but not citizens, of Liberia. Hence, they were
denied all the privileges that citizenship affords including land ownership, free movement within country, a say in the
governing of the country, and the right to vote. This bond between the state and the individual was not granted to the
Indigenous Liberians until 1904 (57 years after independence) and it was not until 1946 (99 years after independence)
that Indigenous Liberians obtained the right to vote and participate in elections’.
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Melvin Johnson explains the state of land ownership in Native Liberia prior to settler-colonists
arrival. According to Johnson, ‘land can never be the possession of any individual ... [i]n tribal
societies, the land is neither sold nor bought. Land apportioning to individuals is by family
needs (e.g., construction of a home or establishing a farm)’.** However, settler-colonists use
their imported Anglo-American law and policy to steal and sell Native lands to foreigners for
the extraction of natural resources and environmental exploitation. A case in point is that of
Firestone Rubber Plantation.

In 1926, Harvey Samuel Firestone, an American businessman from Ohio sought to
break Britain’s monopoly over global rubber export.*” Capitalising on Liberia’s economic debt
crises, he lent $5 million to the government of President Charles D B King (1920-1930) in
exchange for one million acres of pristine virgin forestland at the cost of six cents per acre for a
concession period of 99 years (1926-2025). As the largest rubber plantation in the world,
Liberia’s Firestone Rubber Plantation exports of unprocessed rubber is worth a little less than
$200 million a year,”* accounting for 99 569 tonnes in 2002.” Following the establishment of
the rubber industry in Liberia was the period of the Open Door Policy,” at which time former
President Tubman (1944-1971) led and sustained foreign investment concessions on Native
Peoples’ land. The Liberian Mining Company, Bong and the Liberian-American Mining
Company were three prominent beneficiaries of Tubman’s Open Door Policy.

The Liberian Mining Company concession agreement was concluded a year after
President Tubman’s inauguration in 1945.°¢ Between 1951 and 1977, the Liberian government
received $84 million (excluding rental) of the $540 million worth of iron ore that the Liberian
Mining Concession had shipped out of Liberia. By 1977, the ore deposits at Bomi Hills had
been depleted and Liberia’s oldest ore mining company closed its doors.”” What the Liberian
Mining Company contributed to the development of rural Bomi and what the Liberian
Government did with the revenue it received from the extraction of Bomi’s ore are major
questions of concern.”® The Bong Mining Company concession (now run by China Union)
covers a 115 square km area between Bong Mine (Bong County) and Freeport (Montserrado

County). The Bong Mining Company enjoys a 70-year-old agreement signed in 1958 between

%! Melvin J Mason, Land and Language: Issues in Liberian Development (Brentwood Christian Press, 2005) 10-11.
%2 Benjamin S Lawson, ‘A 1930s African-American View of Liberia: George S Schuyler’ (1995) XX(2) Liberian
Studies Journal 247.

%% Staff Reporter, ‘Liberia Suspends Exports of Unprocessed Rubber’ Reuters (Monrovia, Liberia), 19 April 2013
<http://www.reuters.com/article/2013/04/19/liberia-rubber-idUSL5NOD62RV20130419>.

%4 UN Mission in Liberia, ‘Human Rights in Liberia’s Rubber Plantations: Tapping into the Future’ (UN Mission in
Liberia, 2006) 88, 20 <http://www.refworld.org/docid/473dade10.html>.

> Fred PM van der Kraaij, The Open Door Policy of Liberia: An Economic History of Modern Liberia (Im
Selbstverlag des Museums, 1983).

% Augustus M Bailey, Pieces of the Mind: My Experiences and Memories of Liberia (Xlibris, 2013) 18.

%" Fred PM van der Kraaij, Iron Ore: The Start of Operations of Liberia’s First Iron Ore Mine (2015) Liberia: Past
and Present <http://www.liberiapastandpresent.org/ODP/IronOre/lronOreC.htm>.

% Ibid. Interestingly, the UN Human Development Index (2014) ranks Liberia at a 175 of 187 countries. Enough for
development and growth in Liberia after many years of natural resources extraction (see,
http://hdr.undp.org/en/content/table-1-human-development-index-and-its-components).
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the Liberian Government and Delimco (a group of German and Italian investors).** In 1955,
although the concession agreement with the Liberian-American Minerals Company included the
provision of social services for the local rural community,*® Bong County has little to show by
way of development. Now operated by Arcelor Mittal** (after the dissolution of Bethlehem
Steel in 2001), the Liberian-American Mining Company operated for 26 years (1963-1989) and
produced a total of 230 million metric tonnes of ores.*

Native Peoples in Liberia lament the continuous oppression and injustice they received
from the settler-colonist government.®* Benjamin Lawson captures Native Peoples’ experience
of subjugation by settler-colonists writing that, ‘[a]n allegedly corrupt and exploitative
Americo-Liberian minority.... [still] have not led to the creation of a truly better or “modern”
state’.* Back in 1966, even Swedish citizens at home questioned the validity of the Liberian-
American Mining Company’s claim regarding social service development in rural Liberia:
‘[w]hat is Granges Company doing in Liberia? Does LAMCO develop Liberia or exploit it™° —
apart from human rights abuses and war crime allegations?’** In recent years, the extension of
Firestone’s concession to 2041°7 and the initiation of Sime Darby’s 63-year concession by

President Sirleaf’s government are also seen as a neo-liberal/neo-capitalist shift in the

% Bailey, above n 937, 19.

%0 Ibid 21; Mohammad Latifi, Multinational Companies and Host Partnership in Rural Development - A Network
Perspective on the Lamco Case (PhD Thesis, Department of Business Studies, Uppsala University, 2004) 103-104
<http://www.diva-portal.org/smash/get/diva2:165468/FULLTEXTO1.pdf>.

%1 Kay, above n 313. According to Kira Kay, PBS Special Correspondent, Arcelor Mittal, the world’s largest steel
company, started work in Liberia since 2007 with the aim of exporting 15 million tons of ore a year by 2015. Liberia
received an up-front payment of $15 million to this effect.

2 International Business Publications, ‘Liberia: Export-Import, Trade and Business Directory’ (Private Document,
International Business Publications, 2011) 294, 50-51.

%3 Staff Reporter, ‘ Arcelor Mittal Attack Is Attack on Liberia’s Economy, Sirleaf Says’ Front Page Africa
(Monrovia, Liberia), 11 July 2014 <http://www.frontpageafricaonline.com/index.php/politic/2266-arcelormittal-
attack-is-attack-on-liberia-s-economy-sirleaf-says>; Mae Azango, ‘Taking More, Giving Less - Nimba Decry Arcelor
Mittal’s Operation’ Front Page Africa (Monrovia Liberia), 2014
<http://www.frontpageafricaonline.com/index.php/business-tech/280-ta...-more-giving-less-nimba-citizens-decry-
arcelor-mittal-s-operations>; UN Mission in Liberia, above n 934, 32-55; International Labour Right Forum, Stop
Firestone Coalition Celebrates Victory as Liberian Supreme Court Decision Approves Union Election on Firestone
Plantation (21 December 2007) Press Release <http://www.laborrights.org/releases/stop-firestone-coalition-
celebrates-victory-liberian-supreme-court-decision-approves-union>; William Rosenau et al, ‘Corporations and
Counterinsurgency’ (Private Report, RAND National Defense Research Institute, 2009) 57, 17-24
<http://www.rand.org/content/dam/rand/pubs/occasional_papers/2009/RAND_OP259.pdf>; T Christian Miller,
Jonathan Jones and ProPublica, Firestone and the Warlord: The Untold Story of Firestone, Charles Taylor and the
Tragedy of Liberia (PBS Frontline, 2014); Patrice Taddonio, How We Uncovered Firestone’s Deal with Charles
Taylor — Firestone and the Warlord (18 November 2014) FRONTLINE
<http://www.pbs.org/wgbh/pages/frontline/inside-frontline/how-we-uncovered-firestones-deal-with-charles-taylor/>;
William Baue, Alien Tort Claims Act Lawsuit Alleges Slavery and Child Labour on Liberian Plantation (30
December 2005) Social Funds Sustainable Investment News 47-69
<http://www.socialfunds.com/news/article.cgi/1897.html>; Rodney Sieh, ‘Firestone Mirred in Slave Labour Charges
in Liberia’ All Africa (Monrovia, Liberia), 21 November 2005 <http://www.laborrights.org/in-the-news/firestone-
mirred-slave-labor-charges-liberia>; Lief, above n 59; Church, above n 59; Wayne C Taylor, The Firestone
Operations in Liberia (National Planning Association, 1956); Niels Hahn, ‘The Experience of Land Grab in Liberia’
in Handbook of land and water grabs in Africa: foreign direct investment and food and water security (Routledge,
2012) 512.

*“ Lawson, above n 933.

“° Latifi, above n 941, 106.

%© Staff Reporter, ‘Arcelor Mittal Attack Is Attack on Liberia’s Economy, Sirleaf Says’, above n 943; Azango,
‘Taking More, Giving Less - Nimba Decry Arcelor Mittal’s Operation’, above n 943.

%" See, An Act Ratifying the Amended and Restated Concession of Agreement Between the Republic of Liberia and
Firestone Liberia Inc. 2008 and An Act Ratifying the Amended and Restated Concession of Agreement Between the
Republic of Liberia and Sime Darby Plantation (Liberia) Inc. 2009.
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sophistication of the rubber and oil palm ‘plantation slavery’ industry.*® State-sponsored
expansion of extraction industries in Liberia continues to disrupt Native Peoples’ ways of life.
The Christianising mission in Liberia has also left lasting detrimental effects on Indigenous

children and women.

3.3.2 Exploitation of Children

Although the Australian state forcibly removed children from their homes to be educated in
mission schools, Liberia’s exploitation of children manifests as structural violence. As
discussed in chapter 2, the Christianising mission to Liberia also brought Western education.
Social and economic pressure on Native Peoples in Africa to move toward the mission schools
along the coast, adopt biblical names, and assimilate into the settler-colonist communities was
significant. A pull factor in this dynamic was that female settler-colonists, although also
discriminated against by male immigrants, masterminded ‘adoption’ of ‘country’ and ‘outside’**
wards in hopes of civilising them.** However, this civilising effort was not particularly altruistic,

as it usually involved domestic servitude and accompanying abuses.

%% Sam Zota, Jr., ‘At Sime Darby Plantation: Workers Drink from Creeks, Dwell in Makeshift Structures’
<http://amazingliberia.blogspot.com.au/2011/07/at-sime-darby-plantation-workers-drink.html>; Richard Valdmanis,
‘Exclusive: Resource Deals Audit Overshadows Liberia Anti-Graft Push’ Reuters (Dakar), 1 May 2013
<http://www.reuters.com/article/2013/05/01/us-liberia-resources-idUSBRE9400QY20130501>; Staff Writer, ‘Green
Advocates Wants EPA Revoke Sime Darby’s Permit’ Public Agenda News (Monrovia, Liberia), 2013
<http://www.publicagendanews.com/index.php?option=com_content&view=article&id=3191:green-advocates-
wants-epa-revoke-sime-darbys-permit-&catid=1:latest-news&Itemid=2>; Green Advocates and Forest Peoples
Programme, above n 228.

%% Moran, above n 163, 59-60. Note that, ‘country children” were perceived as ‘full-blooded’ Indigenous Liberians.
‘Outside’ children, on the other hand, are issues resulting from coupling between elite emigrant married men and
their ‘country-mistresses’. Some ‘outside’ children were issues of teenage girls serving as a ‘house girl’ in the homes
of the upper-class Emigrants. As with the Plantation mentality, ‘outside children’ of repatriated men by their ‘country
mistresses’ were, over time, merged into official family histories, augmenting the supposedly endogamous group
without challenging the myth of ‘pure’ settler descent.

%0 Cooper, The House at Sugar Beach, above n 168, 29, 64-65,; Cooper, above n 168; Wendy Kann, ‘Homecoming:
A Journalist Returns to Africa to Find Her “Country Sister.”” Washington Post (Washington, DC), 31 August 2008
http://www.washingtonpost.com/wp; Brown, above n 50, 87; Anita L Wills, Pieces of the Quilt: The Mosaic of an
African American Family (Booksurge, 2009) 51-54; Azikiwe, above n 301, 76-77; Shick, above n 170, 46-48; Marie
Tyler-McGraw, Martha Ann Ricks: Domestic Patriot (1 May 2008) Virginia Emigrants to Liberia, Virginia Centre
for Digital History, University of Virginia
<http://www.vcdh.virginia.edu/liberia/index.php?page=Stories&section=Martha%20Ricks>. In the House on Sugar
book, a seemingly insensitive narrative of exploitation and subjugation in Liberia; Helene Cooper arrogantly boast of
her family (violently) dispossessing Indigenous Liberians of their land and amassing inter-generational wealth.
Cooper’s American ancestor, Anita Wills — great-grand daughter of Elijah Johnson’s daughter, Sarah Johnson -
accounts for the other lives Elijah Johnson left behind in the United States in her book, Pieces of the Quilt. According
to Wills, Sarah was ‘left’ in the Chester County Poor House at the age of nine years along with her brother (Elijah
Johnson Jr., 8 years) whilst Johnson journey to the Western coast of Africa as an agent of the American Colonisation
Society. There is no record on who left Johnson’s children at the poor house as Elijah Johnson, a Negro was listed as
father, but no mention of their mother was made. For whatever reason, the situation of an apparent abandonment of
his children invokes the thought of why an American war veteran, a Methodist minister who is so highly esteemed in
Liberia would do such a thing. In the book, Power and Press Freedom in Liberia, 1830-1970, it states that, ‘As a child
Hillary (Johnson), saw little of his father, who spent much of his time away as a Methodist Minister, to the Gola and
Kpelle [Indigenous groups]’. As a product of slavery, trauma and abuse, it appears Johnson was a mixed-race brain-
washed colonist charged with delivery of the Christainising and civilising projects even at the cost of neglecting his
own. In spite of the aforementioned, a curious mind might be tempted to ponder Judge Stewart’s view, as narrated by
Azikiwe — ‘Judge Stewart has been bold enough to challenge the conscience of these settlers and their descendants:
“[t]he former American slave treated the African freeman as if he had no rights which were worthy of respect!” The
African was defrauded, beaten with stripes, made to feel like an inferior being, excluded from churches and schools,
given back-seats at camp meetings, and made to enter homes of the emigrants by the back-door’. Nevertheless, let’s
not lose sight of the tremendous courage, endurance and resilience of former female slave emigrants to Liberia. For
example, Martha Ann Ricks, born a slave in Tennessee, emigrated to Clay Ashland, Liberia and became ‘an
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This adoption of Native Peoples in Liberia is not a legal process as is practiced in most
traditional African settings, where the family structure is extended to both blood and non-blood
relations.** Often, these young ones were coercively (sometimes with the approval of their
parents) taken from their ‘bush’ or ‘illiterate’ families and forced into domestic servitude by the
quee™ people in the capital cities. If they managed to survive the strain of their daily chores,
which sometimes started as early as 2:00 a.m.,** then they could imagine the possibility of
acquiring education to escape further risks of abuse and neglect. This pattern of exploiting at-
risk children, especially Native ones from the interior of the country, is still alive and well in the
present day. Native children, who are either displaced as a result of the civil war or
economically displaced from rural areas, are seen working the streets of Monrovia on a daily
basis. Some are street hawkers, navigating vehicles in heavy traffic to sell petty goods, whilst
others are engaged in transactional sex in exchange for money to buy food, pay rent, or tend to
family needs.* Fuelled by the civil conflict between Native Peoples in Liberia and settler-
colonists,** coupled with incessant greed for power and wealth,** children’s propensity to
perpetrate violence is on the rise. Scarred by being ex-combatants, many Native children and
adolescents in Liberia are mentally ill and traumatised with no possibility of receiving care in
the face of harsh social and economic conditions.”” One story of a young Native girl adopted
from her Indigenous lands only to be abused by her foster parents is that of Angel Mardea
Togba.

Angel Togba (affectionately known as Little Angel), a 13-year-old student at Christ the
King Catholic School hailed from the Kpelle Language Group in Central Liberia. She lived with
her foster parents, Hans Capehart Williams and Mardia P Williams on the Old Road, Sinkor, a
suburb of Monrovia. According to Supreme Court Chief Justice Korkpor (see Williams v RL

Industrious farm woman who raised turkeys, ducks, and sheep, she won a prize for her stockings, made of Liberian
cotton silk, at an 1858 agricultural fair’. She spent over 25 years designing a cotton quilt, which she had the
opportunity to present to Queen Victoria of England in 1892.

! Ekanem Okon, ‘Towards Defining the “right to a Family” for the African Child” 12(2) African Human Rights Law
Journal 373, 379.

%2 Moran, above n 163, 4-5; Wreh, above n 166, 130. Quee is another parlance for ‘civilise’ in perceptual Liberian
connotation. Civilized women lose prestige by engaging in the ‘wrong’ types of work, such as subsistence farming or
marketing. In unison, Wreh affirms Moran’s description of Liberian lame view of what a civilised person is. In
Wreh’s own words, to be civilized, one ‘must wear coat and tie, top hat, and tail coat for ceremonial occasions, be
able to converse in English, attend church on Sunday regularly, be monogamous, and so forth’.

%3 The researcher’s mother (Mama), though she was born unto a father of enslaved heritage (her mother was an
Indigenous Liberia of the Gio Language group) was sent to live with the quee people in Millsburg so that she can
acquire education. She did acquire some education (up to high school certification), but as she narrates, the journey
was an extremely tough one.

% During a fieldwork visit to Liberia in 2010, disguising as clubbers, the author, supported by the UNMIL Gender
Unit, visiting several nightclubs in Liberia to observe activities of under-aged children. Three things were quite
obvious during these observations at the clubs in Sinkor, Fiahma, on Gurley street, and Broad street: 1) no ID cards
were required for entry so children appearing to be under 18 years of year were everywhere; 2) the presence of white
expatriate men were relatively vivid; and 3) men ‘engaging’ (dancing, kissing or in intimate closeness) with teenagers
seem much older (perhaps 50 years and above).

%> For example, settler-colonists against the Krahns and Mandingos symbolises the root of the inter-ethnic war.

%5 Noah Berlatsky and Frank Chalk, Liberia (Greenhaven, 2014) 41, 72. For example, the illicit diamond, rubber and
timber trades.

%7 Christina PC Borba et al, ‘A Mental Health Needs Assessment of Children and Adolescents in Post-Conflict
Liberia: Results from a Quantitative Key-Informant Survey’ (2016) 9(1) International Journal of Culture and Mental
Health 56, 56.
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[2014]), on 30 November 2007 at approximately 7:00 PM, Little Angel was found hanging by a
rope in the bathroom of the Old Road residence. Medical examination, autopsy and police
investigation show that Little Angel was sexually assaulted before succumbing to death by
asphyxiation. Subject to the above findings, on 12 February 2008 the accused foster parents
were arrested and charged with the crime of murder on 22 August 2008. The First Judicial
Circuit Court, Criminal Assizes sentenced the accused to death by hanging on 19 March 2010.*
After spending almost seven years in prison and filing several appeals,* the Williamses were
released from detention. The lower court’s conviction was reversed by the Supreme Court of
Liberia on 15 August 2014, which found that the trial court verdict was contrary to the weight
of the evidence. What is troubling about the Little Angel story is that to this date, no one is held
responsible for her death. How is it possible in a country with an extremely low suicide rate that
a thirteen-year-old will be raped and killed; yet eight years later, the legal system cannot hold
anyone responsible for her death? Who is responsible for the rape and death of Angel Mardea
Togba?** Another example of how elite members of Liberian society avoid the full prosecution
of Liberian law is that of David Waines.

The case of David Waines, the Head of Equip, a Canadian faith-based human rights
organisation,” highlights not only the injustice of rape against Native girls in Liberia but also
that this form of sexual violence is not committed only by Indigenous men. On 13 November
2013, Waines was arrested on charges of statutory rape of a 13-year-old Native girl** contrary to
section 14.70(1) (b) of the Rape Law, 2006.** Allegedly, in the process of attempting to abort
the pregnancy, a nurse on duty filed an incident report with the local police subject to section
4(4.4) of the Liberia Children’s Law 2011.** Section 4(a) (i) and 4(b) of the Rape Law provides
that Waines could have served a maximum life sentence if convicted of statutory rape. However,
as is told in the recent documentary, Saving David Waines,” he has returned to Canada without

trial, mainly based on medical grounds and a religious petition.*® Meanwhile, according to

%8 TLC Africa, ‘Justice for Angel: Hans Williams and Mardea Paykue, Sentence to Death by Hanging” The Liberian
Connection (Monrovia, Liberia), 10 March 2014 http://www.tlcafrica.com/news_justice_for_angel_3_10.htm.

% George J Borteh, ‘Angel Togba’s Mother Pushes Supreme Court to Act’ All Africa (Monrovia), 21 May 2013
<http://allafrica.com/stories/201305220776.html>.

% 0On 15 November 2015, the ECOWAS Court of Justice dismissed the Williamses case stating that the Republic of
Liberia did not violate their human rights under any International Human Rights Instruments (see Williams v
Republic of Liberia 2015 ECW/CCJ/JUD/25/15).

%! Laurel Gregory, ‘Equip Liberia’ Global News (VVancouver, BC), 28 May 2012
<http://globalnews.ca/news/249834/blog-equip-liberia/>.

%2 Staff Writer, ‘Statutory Rape: Equip-Liberia Country Director Arrested’ Microscope News (Monrovia, Liberia),
2013 <http://microscopeliberia.com/news.html>.

%3 Section 14.70(1) of the Act to Amend the New Penal Code Chapter 14 Sections 14.70 and 14.71 and to Provide for
Gang Rape (otherwise known as the Rape Law) states, a person who has sexual intercourse with another person
(male or female) has committed rape if: (1) (b) the victim is less than eighteen years old provided the actor is
eighteen years of age or older.

%4 Section 4(4.4) states, any service provided, parent and community or town member shall report sexual and other
forms of abuse to the police.

% Canadian Broadcasting Corporation, ‘Saving David Waines’, The Fifth Estate, 5 February 2015
<http://www.cbc.ca/fifth/episodes/2014-2015/saving-david-waines>.

%6 Kent Corbin, Petitioning President of the Republic of Liberia President Ellen Johnson Sirleaf to Liberate David
Waines (2014) Change.Org <https://www.change.org/p/president-ellen-johnson-sirleaf-liberate-david-
waines#petition-letter>.
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media reports, the teenage survivor and her baby remain in rural Liberia with no recourse,
justice or fairness. Waines claims that the baby could pass for a Negro child, asserting that he is
being framed by the Liberian authority.”” Even if DNA testing absolves Waines of being the
father of the child, it is worth considering that a failed paternity test provides no proof against
the accusation of repeated rape committed against the minor.** Waines returned to Canada
without trial predicated on his identity as a white man with power and authority enough to
exonerate him of such hideous allegations without a trial. Unfortunately, the legal system often
fails to protect or secure justice for Native girls who survive rape in Liberia.

In Liberia, compromising justice for survivors of rape is often the handiwork of law
enforcement agencies, the very legal entities charged with protecting girls and women from
violence. In the last decade, women’s non-profit organisations® in Liberia are helping to shape
police perceptions with reporting and prosecuting rape cases. Despite the improvement, Peace
Medie laments that ‘[r]eferring a rape case to court is no guarantee that it will be prosecuted, but
it is a necessary step for victims to get justice...getting cases to court is an uphill battle for
survivors of rape in Liberia...””” One example that shows the intersection of structural violence
and the ineffectiveness of state institutions is the story of Bibiana Satu Abu.

The detailed information regarding the case of Bibiana Abu, an 18-year-old young
woman hailing from the Mandingo Language Group, is unavailable apart from a personal email
exchange between the researcher and the Sexual and Gender-Based Crimes Unit in August
2010.”* Limited information gleaned about the story is disturbing, suggesting the extent to
which systematic violence against girls and women in Liberia is condoned and politicised.
Justice for survivors of sexual violence is blatantly perverted by a male-dominant society (as
discussed in chapter 2) and is encumbered by complex intersections of gender, class, status and

ethnicity. Jina Moore, a correspondent for the Christian Science Monitor, observes,

[Special] Court E had all the marks of innovation -- an in-camera room so that the
victim could testify without having to physically sit before her rapist, a jury and the
members of the public admitted to the courtroom (which isn’t open; access is controlled
by the judge) and a Sexual and Gender-Based Crimes Unit of the justice department,
assigned to prosecute the cases but also to give support services to victims and their
families... Court E is hosting its most famous accused, Caesar Freeman...the senior-
level civil servant, who works at the Government Services Agency, has been indicted
for rape, gang rape and kidnapping. ... The victim allegedly asked Freeman for a ride,
and he had an unidentified friend allegedly took her to three different places and asked
her for sex; she refused each time. Freeman denies the charges; his family alleges they
are politically-motivated fabrications. ... Freeman tried to get bail, even though gang
rape is not a bailable offense in Liberia... He demanded a speedy trial after being held
for about three weeks - in a country where people spend months and months in jail

%" Rodney Sieh, ‘““I Was Framed”: Canadian Accused of Rape in Liberian Pins Hope on DNA’ Front Page Africa
(Monrovia, Liberia), 25 June 2014 <http://www.frontpageafricaonline.com/index.php/news/2057-i-was-framed-
canadian-accused-of-rape-in-liberian-pins-hope-on-dna>.

%9 Staff Writer, ‘Statutory Rape: Equip-Liberia Country Director Arrested’, above n 963.

% Dara Kay Cohen and Amelia Hoover Green, ‘Duelling Incentives: Sexual Violence in Liberia and the Politics of
Human Rights Advocacy’ (2012) 49(3) Journal of Peace Research 445.

" Peace A Medie, ‘Fighting Gender-Based Violence: The Women’s Movement and the Enforcement of Rape Law in
Liberia’ (2013) 112(448) African Affairs 377.

"t Tenneh Seah, ‘Survivor’s Assistant’, 20 August 2010.
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before seeing the inside of a courtroom...that set off a debate in the press, and among
Liberia's lawyers, about whether the ‘rape law’ is unconstitutional. ... Some lawyers
have since spoken out against the rape law. ... Meanwhile, [sources say] the victim has
been intimidated and witnesses threatened. At least one local media outlet, meanwhile,
named the victim... The case also sparked another notable news moment: blaming the
victim. ‘The law on rape should also take account of our young ladies and women who
entice men into immorality and sin...’""

All efforts to access The Daily Observer’s op-ed ‘Blaming the victim’ amongst other things®™
were to no avail. Nevertheless, The National Chronicle newspaper, in violation of all criminal
justice rules against tampering with evidence, launched a series of investigations into the Caesar
Freeman rape case. Coincidentally, all those interviewed during The National Chronicle

newspaper’s investigation were males:

Since the story of the Caesar Freeman’s rape case hit the newsstand, the National
Chronicle has been investigating the circumstances that led to the alleged gang raped of
Bibiana Abu on October 21, 2009, at Caldwell Road. Freeman being a former
basketball player of T-Cons in the [Liberian Basketball Federation] National league,
played small forward in the early 80s. ... Freeman was six feet one inch tall, but was [a]
very quiet and respectful lad... Our investigation took the National Chronicle
Newspaper to Point Four on many occasions, different days, around the hours of 9:30-
10:30 p.m., the time stated by Miss Abu in her testimony, but on each and every
occasion the highest one was able to drive due to traffic jam, causing a go-slow at all
times of our visit, was between 20-30 kilo meters per hour. ... So, the claim and
probability that Freeman took up speed is too far from possibility. The victim in our
investigation may not be telling the truth. Miss Abu, from our investigation ... alleged
gang rape was committed, totals about five hours (from 9:50 p. m. to 2:30 a m). Was
Freeman that desperate to detain a lady for five hours just to have about ten minutes of
fun? (...) Contrary to the victim’s statement, it is almost impossible for a six-footer, 270
pounds to have sex in the back of a Toyota Four Runner due to the height and the space
of the vehicle. According to an expert in the sale of vehicles...it is too far from the truth,
especially when the person is not willing to go along. Interestingly, when the paper
interviewed a medical doctor at the John F Kennedy Hospital who begged for
anonymity, he said unless the lady is in the habit of having anus sex where the muscle
is relaxed for penetration, it will be almost impossible, giving one’s ability to
manoeuver one’s body in such a tight space for penetration. The doctor said like the
vagina, it is almost impossible without calm and willingness on the part on the victim
for one to be de-virgin unless one is completely incapacitated, which still poses serious
challenge because the penis must be up-right, and both the penis and anus must be
properly lubricated to achieve such task. “Well anything is possible, but in my expert
opinion that seems too far-fetched”.””*

Concerns with dominant males in political positions wielding power and with media

tampering of evidence in the Freeman rape trial inform Emmanuel Saffa Abdulai’s evaluation of

? Jina Moore, ‘Liberia’s “Rape Court”: Progress for Women and Girls Delayed?” Christian Science Monitor (Kigali,
Rwanda), 10 October 2010 <http://www.csmonitor.com/World/Africa/Africa-Monitor/2010/1010/Liberia-s-Rape-
Court-Progress-for-women-and-girls-delayed>.

% Julius Kanubah, Rape Suspect’s Family Raises Concern (7 September 2010) Operation We Care for Liberia
<https://owcl.wordpress.com/2010/09/07/rape-suspects-family-raises-concern/>; Staff Reporter, ‘Caldwell Residents
Want Speedy Trial in Freeman’s Rape Case” The Analyst (Monrovia, Liberia), 4 June 2010
<http://allafrica.com/stories/201006040191.htmlI>. In the All Africa (2010) short newspaper article, the residents of
Caldwell, District #11 Montserrado County appealed to the Liberian Government conduct a speedy trial of one of
their friends, Mr. Caesar Freeman who has been detained, for quite a whilst now (approximately seven months). In
line with Moore’s (2010) piece, Caesar’s family call-out for his ‘speedy trial’ is not only unnecessary but also
unrealistic.

7 Staff Reporter, ‘A Bloody Lie! - As Caesar Freeman Victim Vanishes in Tin Air: Freeman Lingers behind Bars,
Victim Runs Free’ National Chronicle (Monrovia, Liberia), 28 July 2010 1.
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the Sexual and Gender-Based Violence Crimes Unit.”” In the 51-page report, Abdulai affirms
that the arrest and detention of Freeman (Director of Fleet of the General Services Agency) by
the Sexual and Gender-Based Violence Crimes Unit caused political rancour amongst Liberia’s
elites (see Figure 2.1 above). Especially, those in law enforcement who sought an opportunity to
revisit Liberia’s rape law.” According to Abdulai (2010):

The [Sexual and Gender-Based Violence Crimes Unit] had initially operated freely and
cordially with the police force without any problem, but since the Caesar Freeman case
was indicted, the police force has cut ties with the [Crimes Unit] ... because the
accused is well placed in society and has many friends in the police, instructions from
above, ordered the police not to cooperate with the [Crimes Unit], on the processing of
the [Freeman] case ... the over-politicization of certain trials, in the short lifespan of the
[Sexual and Gender-Based Violence Crimes Unit] and the Criminal Court ‘E’, has only
reinforced the mistrust in Government legal institutions. The Caesar Freeman case is
notorious for having a split of support among the powers-that-be. The media is biased
against the victim, the [Liberian National Police] has taken sides and the elites of the
governing class have shifted more to left against the court and fair play. This display of
partisan divide reinforced the pre-war Liberia where the state colluded with rogue elites
to violate the rights of people and destroy the country.®”

Five months after the indictment, Freeman was eventually tried by the First Judicial Circuit,
Criminal Court Assizes ‘E’ (a special court established in 2008 to fast-track cases of sexual
violence in Liberia).” It is clear that, in a society such as Liberia where the wheels of justice for
survivors of violence turn very slowly (also see the Olivia Zinnah story),”” one must be mindful
of ethics and safeguarding victims’ rights to privacy and confidentiality. Article 6(d) of the UN
Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Powers 1985 urges
States to take measures that would minimise inconvenience to and protect the privacy of crime
victims. Contrary to this provision, the Freeman case is an example of intimidation and
retaliation against Abu and her family. Unfortunately, there is not enough information regarding
the outcome of this case to conduct a critical assessment. Freeman’s case raises issues of
perverting justice, contaminating evidence, and assuming guilt on the part of the survivor. Until
Bibiana’s story is adequately revealed, one can only wonder why the justice system tends to
protect the powerful. One nation-wide example of powerful people in Liberian politics avoiding

prosecution for crimes against Native Peoples in Liberia is a result of the Liberian civil war.

> As noted earlier, the SGBV Crimes Unit is an entity of the Ministry of Justice with the sole purpose of prosecuting
perpetrators of gender and sexual-based violence, especially rape in Liberia (also see Abdulai 2010 p. 2).

7 Emmanuel Saffa Abdulai, ‘Strengthening of Prosecution of SGBV Offences Through Support to the Sexual and
Gender Based Crimes Unit (SGBV CU)’ (Government Report, United Nations Populations Fund (UNFPA) and
Government of Liberia, November 2010) 51, 13 <http://mdtf.undp.org/document/download/6383>.

7" 1bid 23, 35.

°’% Staff Reporter, ‘Over Five Months in Jail on Rape Claims, a Govt. Official Appears for Trial” All Africa
(Monrovia, Liberia), 28 September 2010 <http://allafrica.com/stories/201010041090.html>.

9 Gboko Stewart, ‘Desperate Times Call for Unorthodox Measures: Unchecked Rape Crisis Could Barren Liberian
Women’ Front Page Africa (Monrovia, Liberia), 29 November 2013 <http://www.frontpageafricaonline.com/old/op-
ed-editorial/lettercom...ox-measures-unchecked-rape-crisis-could-barren-liberian-women.html>; Jessica Vale, Small
Small Thing: The Olivia Zinnah Story (Independent, 2012) <http://www.jessicavale.com>.
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3.3.3 War Crimes and Impunity

During Liberia’s civil war, armed groups engaged in widespread sexual violence that went
severely unreported.® Civilians made up 90 percent of the estimated 200 000 killed in Liberia’s
war.” A study carried out by the Centre for Abused Women and Girls reports that women and
girls between the ages 10 and 36 years accounted for 80 percent of sexual abuse between 1990
and 1993.° In many cases, rape was committed against older women by young men. A
violation of a cultural norm where deep respect is paid to older women in society, wherein a
‘son’ rapes his ‘mother’, exacerbated the inherent trauma associated with the civil war. Rape
and other forms of violence were carried out by rebel forces and the Liberian armed forces. A
particularly stark example of state-sponsored violence based on cultural divisions during the
war is the Lutheran Church Massacre.

Civilians, mostly Native girls and women belonging to the Gio and Mano Language Groups,
sought safety in Monrovia from massive rebel attacks in north-eastern Liberia at the inception
of the civil war in 1989. The St Peter’s Lutheran Church, located on 14™ Street in Monrovia,
provided a make-shift accommodation for some 2 000 internally displaced persons who were
fleeing the rebel attacks in Nimba county. During the Truth and Reconciliation Council’s
commemoration program, two survivors of the St Peter’s Lutheran Church massacre recounted
their stories.”* On 29 July 1990, some 30 soldiers of the Armed Forces of Liberia stormed the
Lutheran Church to terrify, rape, and slay approximately 200-300 persons.® Survivors said the
soldiers were from the Krahn Language Group of former President Doe. Some believed that the
soldiers were ordered by the late President Doe to massacre the internally displaced Gio and
Mano Peoples because they were supporters of the rebel group that started the civil war in
Liberia. To date, it seems all that has remained of the St Peter’s Lutheran Church massacres
(apart from the Truth and Reconciliation Council’s and St Peter’s Lutheran Church’s
commemorative gesture) is trauma and pain etched on the memories of those who survived the
mayhem. Despite 14 years of brutality and fatality, including the St Peter’s Lutheran Church

massacre, war crimes charges in Liberia have yet to be brought.

% Elizabeth Jean wood, ‘Conflict-Related Sexual Violence and the Policy Implications of Recent Research’ [2015]
(894) International Review of the Red Cross 1, 3.

%! Association of Female Lawyers in Liberia, ‘Hundreds of Victims Silently Grieving’ in Meredeth Turshen and
Clotilde Twagiramariya (eds), What Women Do in Wartime: Gender and Conflict in Africa (Zed Books Ltd, 1998)
128, 130.

% 1bid 131.

% Reuters, ‘Liberian Troops Accused of Massacre in Church’ The New York Times (Monrovia, Liberia), 31 July
1990 <http://www.nytimes.com/1990/07/31/world/liberia-troops-accused-of-massacre-in-church.html>; Times Wire
Services, ‘Hundreds Die in Massacre by Liberian Troops: Civil War - as Many as 600 Refugees Are Killed in a
Church, Survivors Say the Soldiers Were President Doe’s’ Los Angeles Times (Monrovia, Liberia), 31 July 1990
<http://articles.latimes.com/1990-07-31/news/mn-1189 1 civil-war>; Gbardy, above n 924, 69.

%4 Truth and Reconciliation Commission of Liberia, Lutheran Church Massacre Victim: ‘My Body Was Covered with
Blood and Human Brain’ (2009) Press Release <http://trcofliberia.org/press_releases/129>.

% Tecee Boley, ‘Walking Dead - Liberia’s Lutheran Church Massacre Victims Still Carry Bullets, Scars’ All Africa
(Monrovia, Liberia), 31 July 2013 <http://allafrica.com/stories/201307310769.html>.
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3.3.4 The Truth and Reconciliation Commission of Liberia

The government made some progress in implementing the recommendations the Truth
and Reconciliation Commission has made since 2009. In June, the government released
a plan for promoting national peacebuilding and reconciliation, and in October
launched the National Palava Hut Program, envisioned to foster reconciliation through
community and grassroots dialogue. The plan advocates for reparations but ignores the
commission’s call for prosecutions of those responsible for war crimes committed
during Liberia’s two armed conflicts, for which there has still been no accountability.”

To date, Australia has not set up any Truth and Reconciliation Commission to deal with the
historical injustices done to Aboriginal Peoples in Australia. In contrast, Liberia established its
Truth and Reconciliation Commission® in response to over a century of subjugation of Native
Peoples in Liberia, which culminated in a 14-year civil war. Article IV of the Truth and
Reconciliation Act 2005 mandates the Truth and Reconciliation Commission to address the
persistent occurrence of systematic gender violence and ingrained ethnic conflicts. To achieve
its objective, the Truth and Reconciliation Commission deliberated over a period of three and a
half years, collecting some 22 000 written statements and 500 live public testimonies from
across Liberia and in the United States® In its two-volume report, the Truth and Reconciliation
Commission submitted 18 summary findings to the Government of Liberia in 2008. Five of the
findings summarise the origin, perpetrators, survivors and possible redress to historical violence

in Liberia:;*®

1. The conflict in Liberia has its origin in the history and founding of the modern
Liberian State.

2. All factions engaged in the armed conflict, violated, degraded, abused and
denigrated, committed sexual and gender-based violence against women including
rape, sexual slavery, forced marriages, and other dehumanizing forms of violence.

3. Both individual and community reparation is a duty and obligation of the state, to
promote justice and genuine reconciliation.

4. Lack of human rights culture and education, deprivation and over a century of state
suppression and insensitivity, and wealth accumulation by a privileged few created
a debased conscience for massive rights violations during the conflict thus
engendering a culture of violence as a means to an end, with an entrenched culture
of impunity.

5. External State Actors in Africa, North America and Europe, participated, supported,
aided, abetted, conspired and instigated violence, war and regime change against
constituted authorities in Liberia and against the people of Liberia for political,
economic and foreign policy advantages or gains.

Against this backdrop of the Truth and Reconciliation Commission findings, several

% Human Rights Watch, ‘Liberia: Country Summary’ (NGO Report, Human Rights Watch, 2014) 5, 2
<http://www.hrw.org/sites/default/files/related_material/liberia_3.pdf>.

%" The Truth and Reconciliation Commission Act of Liberia 2005 establish the Truth and Reconciliation Commission
(TRC) of Liberia was enacted by the National Transitional Legislative Assembly on 12 May 2005. Part of the
Preamble of the TRC Act reads, ‘Whereas the nation, since its independence, has been confronted with challenges
and socio-economic and political conflicts, which polarized the nation and culminated into the violence of the late
70’s leading to the military coup in 1980; and [w]hereas the violence during the 1980s created even greater violence
and armed conflict during the 1990s, decimating and displacing much of the population, internally and externally,
ravaging the economy, polarizing the population further and thereby necessitating an intervention by the international
community to restore peace and security to Liberia...’

%8 Truth and Reconciliation Commission of Liberia, ‘Truth and Reconciliation Report’, above n 52, v—Vi.
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recommendations were made. The sheer breadth of the Truth and Reconciliation Commission’s
recommendation exemplifies the severity of abuses needing attention.” All those responsible
for committing ‘war crimes and egregious violations against the generality of the population’
are included in the recommendation lists as perpetrators.”* Many accused of war crimes have
yet to be prosecuted. For example, the former President of Liberia and a Nobel Peace Prize
laureate, Ellen Johnson Sirleaf;* current Supreme Court of Liberia Associate Justice Kabineh
Ja’neh; ¢ and Weade Kobbah-Wureh, current Chairperson and Professor of Mass
Communications Department, University of Liberia,** have all been accused of inciting war and
violence in Liberia.

Considering her alleged war crime accusation, the Human Rights Watch reprimands
President Sirleaf for making very little progress in implementing the Truth and Reconciliation
recommendations. Some local Liberian human rights advocates criticise the establishment of the
National Independent Human Rights Commission and the Palava Hut as a dysfunctional fagade
that shields alleged war-criminals in Liberia. The election of individuals such as Prince Y
Johnson, current senior senator of Nimba Country and former leader of the Independent
National Patriotic Front of Liberia continues to distort and pervert the justice system for Native
girls and women survivors of violence during Liberia’s civil war. But for the International
Criminal Court’s Special Court for Sierra Leone and the United States’ legal system, Charles
Taylor (former president of Liberia)* and his son, Chucky Taylor,** would not be serving 50
and 97-years sentences for war crimes committed in Sierra Leone and Liberia, respectively.
Tom Woewiyu, the former senior member of Charles Taylor’s rebel group, is charged for lying

on his United States Application for Naturalisation by failing to disclose affiliation with the

““ 1bid 268.

“ 1hid 270.
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National Patriotic Front of Liberia, ‘a violent political group’.*’ Arguably, the Truth and
Reconciliation Commission’s provision to grant immunity from prosecution or tort actions** to
all persons who testified about past crimes enables a culture of impunity in Liberia. Thus,
alleged war criminals, including Johnson Sirleaf, Johnson, Ellen Johnson Sirleaf and Ja’neh, are
able to flaunt and display violence publicly with little or no remorse.** Justice, redress and
reparations for systematic violence against girls and women must start with one basic principle:
full implementation of every recommendation made by the Truth and Reconciliation
Commission. However, as Indigenous women in rural Liberia wait for restorative justice for the
violence they survived during the civil war, they are still subject to structural violence

perpetrated by patriarchal traditional systems.

3.3.5 Forced Marriage and Polygyny
Inability to harmonise both Anglo-American-Liberian law and Liberian Customary law poses
serious challenges to addressing cultural and structural violence especially where there is
inconsistency regarding the age of marriage, payment of dowry, and enforcement of Native
women rights to inherit property or take custody of their minor children when there are multiple
wives. Whilst, Article 2, Chapter 1 of the Liberian Constitution 1986 states that the Constitution
is the supreme and fundamental law of the country, in reality, Liberian Customary Laws are still
practiced in Native traditions.

Cultural, structural and interpersonal factors are important determinants of coercive
practices of marriage (e.g., dowry), associated with systematic violence against Indigenous girls
and women. In Liberian traditional or customary marriage, a dowry is the payment of money

and breaking of kola nut, perceived as a permit for a man to treat a woman as his chattel. The
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in Fraud Case’ Front Page Africa (Monrovia, Liberia), 19 May 2014
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Liberian Rules and Regulations Governing Hinterland 2000, which forms part of Liberian
Customary Laws, provides for the payment of dowry in traditional marriage. Legal dowry is
$40 (Article 55(i)) for a girl 15 years and older (Article 55 (g)) and $48 dollars for a virgin girl
(Article 55(p)). A payment of $100 is refunded upon dissolution of a marriage to a civilised
man (Article 55(c)) or a Native man wherein it is the woman’s fault (Article 55(c)). Subject to
the Liberian Rules and Regulations Governing Hinterland, only children in a dissolved
traditional marriage are entitled to inherit from the father (Article 55(c)). However, the Act to
Govern the Devolution of Estates and Establish Rights of Inheritance for Spouses of Both
Statutory and Customary Marriages 2003 passed in 1998 (hereafter the Equal Rights of the
Customary Marriage Law of 1998) prohibits the recovery of dowry (section 2.2, Chapter 2),
entitles a customary wife to one-third of her husband’s property immediately upon marriage
(section 2.3, Chapter 2), and unlawful for females under the age of 16 to be given in customary
marriage to a man (section 2.9). Here is a perfect example of a conflict of laws between Anglo-
American-Liberian law and Liberian Customary Law.

In a male-dominant society, the very act and process of establishing the idea of
marriage are encumbered with inequality, injustice, abuse, discrimination and violence against
women. Usually, the colonial state or the Traditional Council authorises and regulates the
process of marriage in Liberia. As noted above in the Liberian Rules and Regulations
Governing Hinterland and in the Equal Rights of the Customary Marriage Law of 1998, the
State or Traditional Council’s involvement in customary marriage can inflict systematic gender
violence on Indigenous girls and women. For example, the marriage amongst the Kpelle people
in Liberia is patrilineal. According to Caroline Bledsoe, dissatisfied men are compensated with

rights over people, property and labour based on traditional rules:

a man or his lineage may demand the return of bride-wealth if a woman wants to
divorce her husband...rules ensure that a woman and her children remain the property
of the lineage that paid bride-wealth, even if the husband dies. Though seldom
practiced, the Kpelle levirate legally transfers a widow to one of her husband’s brothers
or other male lineage mates as his wife. A widow may be transferred to one of her
husband’s sons by another marriage, usually if she is the same age or younger, though
many of my informants regarded this dubiously, calling it a marriage between a man
and his ‘mother’. Conversely, the surrogate allows a widower to claim another woman
from his dead wife’s lineage."™”

Section 3.4, Chapter 3 of the Equal Rights of the Customary Marriage Law of 1998 makes it
unlawful to compel a widow to marry her deceased husband’s kin. Notwithstanding, as
indicated earlier, even though there is a conflict between the Anglo-American-Liberian law and
Liberian Customary law, all things being equal, a uniform application and implementation of
settler-colonist law should prevent or at least minimise such cultural/structural violence against

Native women in Liberia.

199t Caroline H Bledsoe, Women and Marriage in Kpelle Society (Stanford University Press, 1980) 82-83.
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Under the Liberian Rules and Regulations Governing Hinterland and the Equal Rights
of the Customary 2000, a lawful marriage is where a settler-colonist court allows a husband or
his lineage to claim an adultery fee from his wife’s lover. Such a fee can then be reinvested into
payments for more wives for himself or his dependents. Although under such traditional
marriage law is not an alternative for ensuring justice or helping to advance Native girls and
women rights politically, it is an additional avenue for boys and men to legally justify their right
to own, control and abuse Native girls and women as chattels. Wulah’s explanation of the
different reasons why women and men file for a divorce rather than choosing the reverse (i.e.,

claiming an adultery fine) marks the injustice associated with divorce:

Most common grounds for husbands doing so [i.e., pursuing divorce] are desertion;
waywardness; persistent, flagrant unfaithfulness; wilful stubbornness; carelessness and
negligence in the household; incompatibility; continued ‘bewitching’ of the husband;
and barrenness. A wife may demand to be released from her husband for continued and
brutal abuse, impotence, and nonfulfillment of marital duties ... all children born to a
woman during the time she has been the wife of a man belong to him.*

The perception is that a man’s wealth is partly embodied by his children and wives. Children
are also seen as the ‘future old-age pension for the elders, as they will take care of their parents
when they grow old.”* Wulah offers another perspective that justifies male dominance and
control over women whilst at the same time professing that women have agency and ability to

consent to abuse.™ He states,

[flidelity is nowhere to be found in most marriages. A woman may be ‘loan’ for a time
by her husband; however, no woman will consent to being simply handed over to
another man without her consent. ... Amongst some tribes, if a man comes to town and
wants a woman if he intends to stay for a long period, he will ask the husband to allow
him to have his wife, promising to be the husband’s servant and helping during this
time, provided she is not his favourite wife.**

It is humiliating enough for a wife to have her hushand agree to let a stranger have sexual
intercourse with her. But to say, that she wilfully consents to share her body with anyone who
seeks permission from her husband to do so is an outright violation. Andrea Powell describes
that violation as dehumanising and ‘intrinsically destructive to women’s anatomy.’**" Sadly,
promising women to men without their consent is also the reality for girls in Native Language
Groups in Liberia.

Although customary and Anglo-American law prohibits the marriage of children

younger than 18 years, girls are often promised to men, sometimes even before they are even

192 Article 55(m), Liberian Rules and Regulations Governing Hinterland and the Equal Rights of the Customary 2000
(revised).

1% Wulah, above n 169, 189.

199¢ Waris Dirie and Cathleen Miller, Desert Flower: The Extraordinary Journey of a Desert Nomad (HarperCollins,
2011) 30.

1% Sheldon, above n 913, 48. Sheldon suggests that even in colonial era across Africa ‘women were as disadvantage
as “customary” laws were established based on male testimony that gave men, especially elite men, advantages over
women in issues of marriage and divorce’.

1006 \Wulah, above n 169, 186.

17 Andrea Powell, ‘Problematizing Polygyny in the Historical Novels of Chinua Achebe: The Role of the Western
Feminist Scholar’ (2008) 39(1) Research in African Literatures 166, 166.
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born. Article 16(2) of the Convention on the Elimination of All Forms of Discrimination against
Women 1979; Article 21(2) of the African Charter on the Rights and Welfare of the Child 1990;
and section 4, Article VI of the Act to Establish the Children’s Law of Liberia 2011 provide that
marrying or betrothing any person under the age of 18 is prohibited. However, there are
situations in which, after a man learns that he has impregnated a young female, he may say to
the young woman, ‘if what you are going to bear is a girl, I will take her to be my wife. If it is a
boy, I will be his uncle.” With the parents’ consent, a binding ceremony is performed as a
symbol of sealing the contract. Thus, even before her birth, a young girl is already betrothed,
sealing her destiny for life. In other cases, the birth of a girl is perceived as a sign of
‘fruitfulness’, which triggers a higher bride price or dowry.* In many Language Groups,
children belong only to the father or paternal grandfather, who is the authorised recipient of her
dowry, if the child is a girl. It may also be the case that the girl could become only one of
several of the man’s wives.

Polygyny, a practice wherein a man has more than one wife, is relatively widespread
amongst Native Peoples in Liberia.** Kathleen Sheldon reasons that girls and women who are
socially and mentally indoctrinated into believing that being one of many wives is beneficial
could opt for polygyny.”* Feminist researchers suggest that in the absence of patriarchy, male
chauvinism and misogyny, young girls do not choose a polygynous relationship. In fact, some
argue that polygyny dehumanises women in many ways. However, although the voice of
Indigenous women who denigrate such marital arrangements must not be objectified or silenced,
it is only fair to note that others see the practice as beneficial to girls and women. Although
polygyny increases overall family size, it tends to reduce the number of children each wife may
bear because of the reduced chance that she will have sexual intercourse or because of
observance of other traditional practices (e.g., abstinence from sex after having a baby).” In
Liberia, polygyny is also tied to religion. Research conducted by Konia Kollehlon found that
polygyny is lowest amongst Catholics and more prevalent amongst Muslims, who tend to marry

women of slightly younger age.*

3.3.6 Female Genital Cutting
This research prefers the phrase ‘female genital cutting’ over ‘female genital mutilation’, which

seems to reflect denigration for a tradition. Female genital cutting is more representative of the

0% \Wulah, above n 169, 187.

1% Sheldon, above n 913, 37. Dowry or bride price is preferred over bride wealth because not only has Wulah (2005)
infer its cultural significance as a mechanism for building men’s wealth and validity their complete dominance over
women but also that the literal essence of collecting money and other material possessions in exchange for women
(rather than men) mean exactly that — women are being sold.

1919 Soniia David, ‘Health Expenditure and Household Budgets in Rural Liberia’ (1993) 3(1) Health Transition
Review 57, 61, 579-600.

01- Sheldon, above n 913, 201.

192 Konia T Kollehlon, ‘Religious Affiliation and Fertility in Liberia’ (1994) 26(04) Journal of Biosocial Science
493, 499.

91 1bid.
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type of procedure in Liberia. ‘Female genital removal’, ‘female surgery’, and ‘female
circumcision’ are a few other contentious phrases used to describe the procedure of ‘a
destructive operation, during which the female genitals are partly or entirely severed or injured
with the goal of inhibiting a woman’s sexual feelings’.* Though the origin of the procedure is
unclear, contrary to public perception, it is not a practice based on religion. Elizabeth Boyle
submits that as recently as the 1950s, female genital cutting was performed on white women in
Western countries to treat nymphomania.”* Historically, the term ‘female circumcision’ has
been used to compare the procedure to that of male circumcision. However, Rebecca Cook and
Bernard Dickens argue that female genital cutting ‘bears no relationship to male
circumcision’,** which has a possible health benefit and a relatively low risk of harm.

There are many types of female genital cutting, performed by various cultures. Cook
and Dickens describe four types of female genital cutting. They are 1) clitoridectomy, 2)
excision, 3) infibulation and 4) unclassified procedures. Clitoridectomy involves partial or
entire removal of the clitoris. Excision is the removal of the clitoris and the labia minora.
Infibulation is the severing of the clitoris, the labia minora and sometimes the labia majora. The
final stage of infibulation includes stitching or sealing together the vagina with a small opening
left for the flow of urine and menstrual blood. Unclassified procedures encompass the

following:

a) pricking, piercing or stretching of the clitoris and/or the labia;

b) Cauterisation (i.e., burning of the clitoris and surrounding tissues);

¢) Scraping of the vaginal orifice; and

d) Introduction of herbs or corrosive materials to cause bleeding or narrowing/tightening of the
vagina.'”

Although there is no evidence to support which kind of procedure is common in Liberia, many
dispute the existence of types b and c. The age at which these procedures are performed also
varies.

In many Indigenous cultures, puberty rites validate the psychological adulthood of
young women in preparation for marriage.”* Usually, female genital cutting is performed before
puberty, often on girls between the age of four and eight years, although in Liberia puberty
rites in the Sande School for girls take place between the ages of 10 and 13 years. Recently,

according to Waris Dirie’s Desert Flower Foundation, genital cutting is increasingly carried out

% World Health Organisation, WHO: Female Genital Mutilation (2014) Female Genital Mutilation
<http://www.who.int/mediacentre/factsheets/fs241/en/>.

1915 Elizabeth Heger Boyle, Female Genital Cutting: Cultural Conflict in the Global Community (Johns Hopkins
University Press, 2005) 24.

1915 World Health Organisation, above n 1015.

%" Rebecca Cook, Reproductive Health and Human Rights : Integrating Medicine, Ethics, and Law (Clarendon
Press, 2003) 262.

1918 1bid 264.

1% Linda Pressly, ‘Saving Girls from the “Cutting Season”” BBC News (Dar es Salaam, Tanzania), 1 April 2015
http://www.bbc.com/news/magazine.

1920 Caine, above n 555, 39.
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on nurslings who are only a couple of days, weeks or months old.** In Liberia, female
circumcision or female genital cutting” is practiced only in the North-western parts of the
country. It marks the full initiation of young girls into the traditional institution and emphasises
rigid enforcement of ‘chastity’,"” “purification’ or ‘cleansing’.*” The procedure is performed as
part of a traditional ceremonial initiation of girls and young women, as a rite of passage*” into
the traditional institutions known as the Sande (secret) society.”* Caine states that the emphasis
of the Vai people’s Sande society is on the chastity*” of a young bride before her marriage.”* A
more reliable source of data on the occurrence of female genital cutting in Liberia is that of the
Department of Health Survey.** Of the 7 092 women who said they have heard about the Sande

192 Waris Dirie, ‘What Is FGM? - Desert Flower Foundation® <http://www.desertflowerfoundation.org/en/what-is-
fgm/>; Dirie and Miller, above n 1005, 2; Sheldon, above n 913, 61. Waris Dirie, the author of Desert Flower (2011),
is a Somali nomad of the Galkayo People who experienced female genital circumcision at the tender age of 5;
escaped an arranged marriage to an older man at the tender age of 13 and survive several rapes, child molestation and
violence. An international model, Waris later resigned from modelling to establish the Desert Flower Foundation. She
served as the UN Special Ambassador from 1997-2003.

1922 Sheldon, above n 913, 80. Female Genital Mutilation is a term coined by Western feminist who claim that the
procedure mutilates young girls’ bodies thereby promotion the notion that Africans are barbaric. Thus, this research
prefers Female Genital Cutting or Female Genital Surgery so as to elicit constructive open discussion on the issue.
1923 Wulah, above n 169, 185. According to Wulah, sexual indulgence by the initiates in the bush school was one of
two offences punishable by death. For girls in the Sande School teachings are focused on husbands and babies, yet
intercourse is thought of as completely forbidden.

14 Boyle, above n 1016, 24.

125 Caine, above n 555, 8; Sheldon, above n 913, 218-219. Caine distinguishes the role of the traditional school in the
lives of men to that of women. Whilst a boy is pruned into adulthood where he must learn to work to support his
family and discharge other kinship duties; °...women, the adult one trained in domestic activities, mother-craft, the
art of graceful carriage, and tribal history. A girl must know the rules of morality and how to respect her body as a
‘temple’ of a husband. She must learn to listen to those who know better, the elders’.

126 Government of Liberia, ‘Study on Operations of Sande School’ (Government Report, Ministry of Children,
Gender and Social Development, April 2011) 3; Bledsoe, above n 590; Dunn and Holsoe, above n 104, 140, 153.
According to Ministry of Gender, Children and Social Protection - The Sande Society is a women’s institution that
initiates girls into womanhood, confers fertility, instils notions of morality and maintains an interest in the well-being
of its members throughout their lives. As part of its practice, initiation rite into womanhood may include FGC and
forced marriage. The Sande School is conducted in north-eastern Liberia amongst the Kpelle, Bassa, Vai, Dan (Gio),
Mano, Dei, Lorma, Mandingo, Mende, Kissi, Gbandi, and Gola language groups. The School sessions may last up to
three years. The main spirit of the society is represented by a helmet-masked figure which presents as significant
social events. The male counterpart of the Sande institution is the Poro Society.

%27 Wulah, above n 169, 184-185.

1928 Caine, above n 555, 70. Caine writes, ‘[t]raining for moral character development constitutes a cardinal point in
Sande instruction. Under this general rubric virginity and marital fidelity are the most important. Instruction takes the
form of reciting certain moral imperatives to the pupils and linking the violation of these to supernatural punishment,
such as barrenness, sudden illness, or death. For example, a girl must obey her husband or lose “heave”; if she
committed adultery before or during pregnancy, she must make a confession to her husband or delivery will be so
difficult that she might die in labor. She cannot love two brothers without exposing herself to the anger of the
ancestors. But a more practical means of teaching morals lies in tying a girl’s success or failure as wife to conformity
with the rules. An example of the pscyho-economic aspects of morality will make clear how the Sande stress on
premarital and marital chastity is made to carry conviction to the pupil. Before marriage the parents of a bride must
receive and amount [~$300] from the prospective husband. This payment does not constitute a purchase of wife, as
anthropologists have taken the pains to point out, and she does not become a mere chattel. On the contrary, it serves
to stabilize the union, to validate the social paternity of children. But bride-wealth has another significance which
provides some insight into why parents insists on the payment of it. It confers prestige upon the receiver and prestige
is one of the few blessings the Vai pray for. The very fact that very little of the amount is kept by the parents
themselves suggest that economic incentives are secondary in the demand for bride-wealth. But whether this amount
will be paid at all, or the maximum realized, depends on whether the girl is chaste. A woman who on the night of her
nuptial turns out to be unchaste is a disgrace to her family, for she has belied the implied pledge of her parents that
she was a virgin’.

%2 UN Children’s Fund, ‘Female Genital Mutilation/Cutting: A Statistical Overview and Exploration of the
Dynamics of Change’ (UN Report, United Nations Children’s Fund, 2009) 194, 2—3, 26. According to this report,
125 million girls worldwide have been subjected to the ‘blade’. However, after a closer look, the statistics appear to
be wrongly presented, at least for Liberia. An email to UNICEF on 9 March 2015 explains that, ‘I'm writing to
express a concern that your data presented on page 2-3 and 26 about Liberia's FGC's statistics (66 per cent and 44 per
cent) is perceptually wrong. The DHS does not say that 66 per cent or 46 per cent of all women in Liberia have
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society in Liberia, 66 percent were members who had experienced female genital cutting, i.e.,
assuming that being a member of the Sande society is proxy for genital cutting.”*® A baseline
study by the Open Society Initiative for West Africa (2013) reveals that, of the 352 women
participants, 59.7 percent were members of the Sande society.”**

The practice of female genital cutting amongst Native Peoples in Liberia is secretive,
controversial and tenuous. As such, it is challenging to find documented cases of the practice in
Liberia. Therefore, discussion on the topic will be presented through the experiences of women
from other countries in Africa. It must be noted that some scholars support the ritual as a
tradition to be upheld.” Ahmadu argues that ‘[w]estern feminist sisters insist on denying us
this critical aspect of becoming a woman in accordance with our unique and powerful cultural
heritage.’*** Shweder opines that ‘[w]esterners conveniently ignore the fact that they produce
their own kinds of genital mutilation in the form of the vaginal rejuvenation of women and
circumcision for boys’.”* In contrast to Ahmadu and Shweder’s arguments are Waris Dirie’s
and Nawal El Saadawi’s lived experiences. Thirteen-year-old Dirie, a Somali nomad, ran away
from home to escape marriage after having endured female genital cutting at age three. Dirie
later became an internationally famed supermodel, the UNFPA Special Ambassador for the
Elimination of Female Genital Cutting (1997) and the African Union Peace Ambassador
(2010).* El Saadawi, a renowned Egyptian feminist, whom this researcher regards as the
‘Mother of Islamic Feminism’, was circumcised at the tender age of six and escaped an
arranged marriage at 10 years, but later went on to qualify as a medical doctor and became the
Director of Public Health in Egypt.”* Dirie and El Saadawi’s stories are examples of African
women rising from the effects of harmful cultural practices imposed by male-dominated society

towards their independence and freedom. The experiences of Dirie and Saadawi as young

undergone FGC. In fact, what the DHS tries to present very clearly is an inference or an assumption that if
membership to the Sande Society (NOT Bush Society) implies a female had underwent genital cutting, then 66 per
cent of the 7 092 women that were asked in the survey experienced the procedure. LISGIS’ National Housing and
Population Census (2008) estimates Liberia's population at 3.5 million, 50 per cent of which were females. The
manner in which you've presented your statistics seriously neglect to take into consideration that the entire south-
eastern part of Liberia does not practice FGC. And, that the DHS is solely limited to an infinitesimal percentage (0.2
per cent) of the entire population - yet with a caveat. Moreover, it appears to me that you've jumbled statistics from
various countries without standardising the statistics. You CANNOT compare raw statistics like so. Otherwise, you
risk unintentionally sending out the wrong (and definitely troubling) impression that 66 per cent of all Liberia women
have undergone FGC.

1%L iberia Institute of Statistics and Geo-Information Services et al, ‘Liberia Demographic Health Survey 2007’
(Liberia Institute of Statistics and Geo-Information Services, June 2008) 410, 241
<http://www.measuredhs.com/pubs/pdf/FR201/FR201.pdf>.

1% Women Solidarity, ‘Baseline Study Report: On the Knowledge, Perceptions and Attitudes of the Practice of
Female Genital Mutilation in Six Districts in Nimba, Bong and Margibi County/Liberia’ (Private Report, Open
Society Initiative of West Africa (OSIWA), 25 April 2013) 32, 1.

1% Richard Shweder and Fuambai S Ahmadu, ‘Disputing the Myth of the Sexual Dysfunction of Circumcised
Women: An Interview with Fuambai S. Ahmadu’ (2009) 25(6) Anthropology Today 14; Bettina Shell-Duncan and
Ylva Hernlund, Female ‘Circumcision’ in Africa: Culture, Controversy, and Change (Lynne Rienner Publishers,
2000) 183-312.

19% John Tierney, ‘A New Debate on Female Circumcision” TierneyLab (New York, NY), 30 November 2007
<https://tierneylab.blogs.nytimes.com/2007/11/30/a-new-debate-on-female-circumcision/?hp>.

103 Jessica Jessica, African Doctor: Is Female Circumcision so Awful? (30 November 2007) Jezebel
<http://jezebel.com/328601/african-doctor-is-female-circumcision-so-awful>.

9% Dirie and Miller, above n 1005.

19% Nawal Sa‘dawi, A Daughter of Isis: The Autobiography of Nawal El Saadawi (Zed Books, 1999) 12-13; Nawal
Sa‘dawi, The Nawal El Saadawi Reader (Zed Books, 1997) 2-3.
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children who were submitted to the practice against their will raise the question of children’s
right to consent to such a life-changing procedure, which has a relatively high health risk.

The debate around accepting polygamy and female genital cutting as long-standing
tradition is unsubstantiated by international, national and domestic law. Article 2 (f) of the
Convention on the Elimination of All Forms of Discrimination Against Women 1979 and Article
5 of the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women
in Africa 2003 considers polygamy and female genital cutting as harmful customs and
traditional practices against girls and women. Domestically, though, Liberia is one of only three
countries in West Africa yet to ban female genital cutting. " Notwithstanding, outgoing
President Ellen Johnson Sirleaf gave the Domestic Violence Bill that abolishes female genital
cutting, a bill which has suffered many setbacks from the Liberian Legislature, an Executive
Order on 19 January 2018.*

3.4 Summary

This chapter reviews the literature on systematic violence against Indigenous girls and women
in a broad sense. The chapter also moves away from limiting the analysis of Indigenous girls
and women’s experience of violence to sexual, domestic, family and intimate partner abuse
towards mapping the complex interactions of three intertwining levels of systematic violence."™
Building on strategies, resistance and movements by Indigenous girls and women advocates, the
chapter covers the manifestation of systematic violence against Indigenous girls and women in
diverse root causes, forms, and sources drawing unique institutional/state, structural/cultural and
interpersonal/community case examples. Through the review, a web of intersecting factors
constituting systematic gender violence emerged. Gender violence occurs at the
interpersonal/community, structural/cultural, and state/institutional levels, is inflicted
institutionally, psychologically, and sexually* and occurs in workplaces, churches, schools and
the community at large.”* However, Indigenous girls and women are not victims but survivors,
despite the overwhelming traumatic experiences they have endured as a result of colonial

legacies of systematic violence perpetrated against them.

17 Cholo Brooks, ‘The Purge of Female Genital Mutilation In Liberia, Family Urges Victim to “Conform to Cultural
Practice of FGM or Encounter Death™” <http://gnnliberia.com/2017/01/09/purge-female-genital-mutilation-liberia-
family-urges-victim-conform-cultural-practice-fgm-encounter-death/>; Mary Wandia, ‘Liberia Needs to Muster the
Courage to Ban FGM’ The Guardian (Monrovia, Liberia), 27 April 2016 <http://www.theguardian.com/global-
development/2016/apr/27/liberia-courage-to-ban-fgm-ellen-johnson-sirleaf>.

19% Mae Azango, ‘Outgoing President Sirleaf Abolishes Female Genital Mutilation, Signs Domestic Violence Bill’
FrontPageAfricaonline.com (Monrovia, Liberia), 22 January 2018
<https://frontpageafricaonline.com/index.php/news/6691-outgoing-president-sirleaf-abolishes-female-genital-
mutilation-signs-domestic-violence-bill>.

%39 INCITE! (ed), Colour of Violence: The INCITE! Anthology (Duke University Press, 2016) backcover.

1090 Bettie Johnson, ‘49 Year-Old Alleged Rapist Indicted on Multiple Charges’ Front Page Africa (Monrovia,
Liberia), 9 March 2015 <http://frontpageafricaonline.com/index.php/news/4679-49-year-old-alleged-rapist-indicted-
on-multiple-charges>; Comfort M Johnson, ‘Judge Sentences Man to 25 Years for Killing His Girlfriend’ Liberian
News Agency (Monrovia, Liberia), 9 March 2015 <http://www.liberianewsagency.org/pagesnews.php?nid=4178>;
Martine B Powell, ‘Investigating and Reporting Child Sexual Abuse: Review and Recommendations for Clinical
Practice’ (1991) 26(2) Australian Psychologist 77.

194 Johanna Bond, ‘Violence against Women’ in Voices of African Women: Women's Rights in Ghana, Uganda, and
Tanzania (Carolina Academic Press, 2005) 75, 75.
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Although Indigenous girls and women’s contribution to history tends to be ignored,
supporting evidence shows that they have always resisted foreign dominance, exhibited strong
leadership skills, and propagated the maintenance of peace, especially where men have failed.
One such woman is Truganini, a negotiator, diplomat and guerrilla fighter, who is considered
‘one of the foremost Tasmanian Aboriginal leaders of the 1800s’."? Also, Liberia’s first female
paramount Chief, Nye Suakoko, who used her ‘excellent diplomatic skills’ to resolve violent
conflicts between her Native Peoples in Liberia and settler-colonists, is laudable.” Bissell
reaffirms the voices of the 57" Session of the UN Commission on the Status of Women, noting
‘we need data so that we can end impunity, we need to report acts of violence and we need to
hold the people who commit violence against children [and women] accountable...”* In spite
of their bravery, resistance and leadership abilities, Indigenous women’s strengths and resilience
do not come without challenges, especially when it comes to conducting research on systematic
violence against them. One challenge is their exclusion from the historical narrative.

In colonial history, whilst men are often adorned in glory and splendour, with the
specific characterisation of leadership, rulership, and authority, children and women are
relegated to collectives (e.g., ‘native girls’ or ‘country women’). Sometimes tokenistic
references to Indigenous women are made without much context or substance.” In many
instances, Indigenous women are sexualised with disparaging images' of their half-naked
bodies as nameless servants, or cultural exhibits unequally placed amongst their male
counterparts.”” For example, Professor Amos Sawyer dedicates an entire sub-section of chapter
3 of The Emergence of Autocracy in Liberia to the Poro (male) society,” with nine pages of
references, but none to the Sande (female)*** society.” Of the hundreds of historical resources

1042 Beers, above n 564; Department of the Prime Minister and Cabinet, Aboriginal Women (5 March 2010) Women
in Colonial Times <http://www.australia.gov.au/about-australia/australian-story/women-in-colonial-times>.

%3 Filomina Chioma Steady, Women and Leadership in West Africa: Mothering the Nation and Humanizing the State
(Palgrave Macmillan, 1st ed, 2011) 108-109, 128; Selma Lomax, ‘Rural Boost - EJS Dedicates Chief Suakoko
Centre for Women’ All Africa (Monrovia, Liberia), 11 June 2014 <http://allafrica.com/stories/201406110497.html>.
1% Bissell, above n 637.

%> Bonwick, above n 730, 26.

1046 Reynolds, Dispossession, above n 177, 25, 51, 112, 124,

%7 Dunn, Liberia, above n 103, 13; Karnga, above n 171, 6; Caine, above n 555, 55.

1948 The teaching in the Poro society covers everything from drumming to bird-driving on the farm. Apart from
stringently segregating men and women’s role, the Institution appears to not only foster some form of discrimination
against women but also authorise men to decide what role women should play in the social structure and order (see
Caine (1959) at 42). The Vai male society is called Beli. One of the teachings here is the ‘death and resurrection’
theory whereby persons not member of the society is forbidden to enter the Institution without making known their
presence through loud sounds. Male non-members guilty of trespassing will be seized and initiated forcibly and that
of females banished or killed (see Caine (1959) at 39). Another instance amongst the Vai is a woman may properly
leave her husband without refunding the bride-wealth if he fails to rotate amongst co-wives in proper order. She can
also quit the conjugal relationship if he beats her unnecessarily or excessively (see Caine (1959) at 46). The
implication here being that he is allowed to beat her but just not ‘unnecessarily’ or ‘excessively’. In the Beli society, a
‘man’s wife (or womankind in general as a matter of fact) is so physically weak and simple-minded that she deserves
the pity of strong and sophisticated man. Thus, to refer to another man as one’s wife is to say he is ignorant — a gross
insult’.

1249 Brown, above n 50, 61-85. According to Brown, the Sande and Poro societies date back to the 17" century. As
secret societies, the Institutions promised death as punishment for betrayal for revealing the oath of secrecy taken
after full initiation. Settler emigrants referred to the Institution as ‘devil-bush’ for the lack of understanding and
respect on their part, perceiving that its main goal was to subjugate women. Whilst there is no age limit for enrolling
into the Institution, boys entered between the ages of 7-10 (because that is when they are more ‘tractable) and girls,
between the ages of 4-12 years.
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examined in this research, mainly written by males, a substantial majority failed to document
Indigenous women’s role in the formation and building of their nations. This continuous
exclusion of Indigenous women from history, a form of systematic violence that is seamless
with structural and cultural norms, fails to recognise any contribution they have made to nation
building and development. Furthermore, the absence of violence against women in the historical
narrative is not only the work of colonist-settlers.

Persistent violence against Indigenous women enacted by Indigenous men is often not
spoken about in Indigenous communities. Australia’s renowned writer and playwright, Louis
Nowra expresses profound respect for Aboriginal culture but with a troubling concern.
Lamenting the grim reality of violence against Aboriginal women by Aboriginal men, Nowra
narrates his experience reading of the anal rape of a 13-year-old girl ‘promised’ to an Aboriginal
elder and observing mutilated girls and women in the Alice Springs Hospital. Nowra expresses
frustration that no male had written about this problem, although a few brave women had. He
reasons that since physical and community violence against women is also an Aboriginal man’s
problem, society must deal with the issue immediately.* However, as discussed above, many
intersecting factors contribute to the totality of systematic violence against women and girls,
including systematic violence against Indigenous men.

Intersectionality theory affirms that the systematic violence Indigenous girls and
women face is exacerbated by their dual identities: being both female and Indigenous. First,
being Indigenous subjects Indigenous girls and women to differentiated treatment within the
family, community and state. Second, being Indigenous predisposes Indigenous girls and
women to various forms of human rights abuses, particularly because of their culture, which
attached them to the land as First Peoples.”*” Such differential treatment may be a result of
colonial history, discrimination, racism, sexism, and social status, amongst other components.
Impacts and consequences of systematic violence against Indigenous Peoples come as a direct
or indirect cause of historical factors such as convict transportation to Australia, the trans-
Atlantic slave trade, massacres, and the civil war in Liberia. The impact of systematic gender
violence goes beyond physical injuries to include stress-related illness including mental and
emotional trauma.> The psychological pain and suffering resulting from forced adoption,
forced marriage or intimate partner abuse, has a lasting inter-generational impact, accentuated
by denial of (or insufficient) access to essential social services. Yet amidst such ongoing hurt,

settler-colonists manage to stereotype Indigenous Peoples as lazy, drinkers, inferior and not as

150 sawyer, The Emergence of Autocracy in Liberia, above n 61, 47, 49-51, 55, 68, 199, 235, 298.

1" Louis Nowra, Bad Dreaming: Aboriginal Men's Violence Against Women and Children (Pluto Press, 2007)
abstract.

1% Soyata Maiga, ‘Gender and Indigenous Peoples’ Rights’ in Korir Sing’Oei and Ridwan Laher (eds), Indigenous
People in Africa: Contestations, Empowerment and Group Rights (Africa Institute of South Africa, 2014) 64, 64.
1% Anders, above n 527, 4.
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intelligent as white people.* This stigmatisation then inhibits Indigenous Peoples’ access to
justice through the Anglo-American or Anglo-Australian legal system.

Law and policy are beginning to address Indigenous girls and women’s disproportionate
vulnerability to systematic violence. Although still marginal to the state’s political process,
Diana Bell argues that within the context of law and policy on self-determination (for example),
that Indigenous women may raise an agenda on equal rights and justice for systematic violence
against them. However, Bell contests that the self-determination movements of Indigenous
Peoples in Australia still tend to privilege race over gender.” In Liberia, the legal system is also
still attempting to address the disparity between Indigenous Peoples and settler-colonists.

Violence against Indigenous girls and women has its origin in the constitutional choices
made at critical historical periods in Liberia. " For almost two centuries (1821-2015), the
Liberian State has been marred by violence, which resulted in the dominant rule of settler-
colonists and presidential autocracy. The rule of William V S Tubman (1944-71) was the
longest and that of Samuel Doe (1980-1989)* was a dictatorship that began with a bloody coup
d’état that collapsed into a senseless civil war. Today, Liberia is still grappling with impunity,
corruption and ongoing challenges with implementing effective law and policy to protect girl
and women against violence. Whilst most countries in Africa have enshrined some form of
gender equality in their constitution, ‘Liberia is one low-income country without this
provision’. * The establishment of a Constitutional Review Committee in 2012 by the
Government of Liberia aims to review the effectiveness of the Liberian Constitution 1986 in
addressing issues of social justice, equality, and the importance of Indigenous tradition, inter
alia, in Liberia. Some 10 000 Liberians from the 73 constituencies in all 15 counties and the
Diaspora, including traditional leaders and women’s groups participated in these public
consultations. The 52 308 suggestions produced by the Constitutional Review Commission in
its final report presented to then President Ellen Johnson Sirleaf on 18 August 2015, have yet to
be followed. Therefore, in Liberia, as in Australia, the struggle to recognise Indigenous
women’s contribution to both the nation-building process and the sustenance of a cohesive
societal structure continues. Finally, the historical exclusion of Indigenous women during
nation-building, the foreign and patriarchal origins of Anglo-American-Liberian and Anglo-

Australian law, cultural stereotypes infiltrating legal proceedings, and direct-state sponsored
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violence against Indigenous women, lead to an examination of whether the foundational legal

axiom ‘the rule of law’ is effective in Indigenous women’s search for restorative justice.
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CHAPTER 4: THE RULE OF LAW

Before 1967 Aboriginal and Torres Strait Islander peoples were denied citizenship. We
were not free, for example, to travel between imposed State borders nor within States,
no matter where the borders of our country lay — and we were not entitled to an
Australian passport although many of us had already fought and died overseas in two
World Wars. We had to have permission to marry and we were not even counted in the
census of the people of this nation country. In fact, for more than a century of non-
Indigenous presence in our country, our humanity was actively denied — in many
places the births of our children were recorded on livestock records.***

Power must be exercised according to the rule of law; the majority cannot abuse the
rights of the minority."***

4.0 Introduction and Background

In the last two decades of the twentieth century, the ‘rule of law’ has been one of the most
common formulas in law and governance employed by Western political and legal thinkers.
The ‘rule of law’, though typical of Anglo-Saxon culture, is nonetheless used everywhere,
including in Indigenous societies across the world.” In fact, every continuous human enterprise
or activity, whether individual or collective, is assumed to be rule-governed in some sense.
Without this feature of rule-governance, individual and social behaviour will most likely lapse
into randomness and radical contingency.”* The expression ‘the rule of law’ is also popular in
scholarly literature, political journals and international development work, especially in recent
times. The international community, including the United Nations Development Program,
World Bank and donor countries, uses ‘good governance’ and ‘rule of law’ principles as
conditions for foreign aid, democracy, human rights promotion and sustainable development,
especially when focusing on developing nations affected by the crisis."*

A good government or ideal regime of governance is defined by rule-governance, that is,
as a ‘government of laws and not of men’.”” This doctrine aligns with central premises and
hierarchical postulates that are endemic to so-called Western civilisation. That is, the rule of
reasoning is a ‘universal principle’ that prioritises the law over arbitrary will, discretion or
authority exerted by a single person.”® Depending on the interests at stake, the concept of ‘rule

of law’ invokes a number of ideals. For example, the rule of law opposes individual freedom
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and totalitarian rule yet supports the importance of individual rights or individual autonomy
against bureaucratic intrusiveness.® But who makes the law as a rule? Most certainly it is men,
and overwhelmingly, white men in positions of power, authority and control over Indigenous
Peoples. It is against this backdrop that this research assesses the rule of law as the
constitutional basis for Liberia’s and Australia’s democracies as it imposes differential
treatment on Indigenous girls and women.

This chapter examines how the same document (the constitution) can accord rights to
all under the equality principle but somehow manage to exclude Indigenous Peoples from the
‘all’. In analysing equal treatment under the law, the chapter questions whether there is an
inherent contradiction with the concept of the rule of law or whether the principle is an illusion
created by men in power with authority. Therefore, the basis for which such fundamental law

legitimises discrimination against Indigenous girls and women is appraised and critiqued.

4.0.1 Historical and Conceptual Philosophy of the Rule of Law

The principle of the rule of law implies that individual rights and freedom must be protected by
law, independently of the will of the ruler or the arbitrary power of public authorities.”® Lon
Fuller states that governance is based on the simple fact that we should have some kind of
general rules, however fair or unfair.* Many legal scholars trace the origins of the phrase ‘the
rule of law’ to the Code of Hammurabi.” Even though Plato*” and Aristotle“ created
exemplary models for legal authority that were consistent with the rule of law, Brian Tamanaha
warns that the Greeks’ thought was nearly lost to the West for half a millennium during the
Dark Ages.”” However, in medieval times, the Magna Carta* was used to restrain nobles,
based on Aristotle’s belief that laws based on the rule of law should be sovereign.”” From a
Western perspective, A V Dicey re-coined the conceptual meaning of the phrase in An
Introduction to the Study of the Law of the Constitution.” Dicey, in contrast to Ronald

Dworkin,” also envisioned the idea of the rule of law as distinct to England. He reasoned that

109 Costa, above n 1065, 73.

170 Magdalena SepUveda et al, Human Rights Reference Handbook (University of Peace, 3rd Revised, 2004) 32.

7" Lon L Fuller, The morality of law (1969) 46-47.

12 Lillian Goldman Law Library, Yale Law School, The Code of Hammurabi (2008) The Avalon Project:
Documents in Law, History and Diplomacy <http://avalon.law.yale.edu/subject_menus/hammenu.asp> at 17
November 2014.

197 Glenn R Morrow, ‘Plato and the Rule of Law’ (1941) 50(2) The Philosophical Review 105.

107 Steve Wexler & A Irvine, Aristotle and the rule of law’ (2006) 23(1) Polis: The Journal of the Society for Greek
Political Thought 116-138; UN, UN Rule of Law Website (2013) United Nations Rule of Law
<http://www.unrol.org> at 5 April 2013; Antonin Scalia, ‘The Rule of Law as a law of rules’ (1989) 56(4) The
University of Chicago Law Review 1175-1188.

9% Brian Z Tamanaha, On the Rule of Law: History, Politics, Theory (Cambridge University Press, 2004) 7.

9% 1bid 25.

7 Lenn Evan Goodman and Robert B Talisse, Aristotle’s Politics Today (State University of New York Press, 2008)
63.

1978 Albert Venn Dicey, Introduction to the Study of the Law of the Constitution (London, 1889) 21.

1% Trevor RS Allan, ‘Dworkin and Dicey: The Rule of Law as Integrity (Reviews)’ (1988) 8(2) Oxford Journal of
Legal Studies 266.

Fynn Bruey: Systematic Gender Violence and the Rule of Law in Indigenous Liberia and Australia 170



[i]n England, no man can be made to suffer punishment or to pay damages for any
conduct not definitely forbidden by law; every man’s legal rights or liabilities are
almost invariably determined by the ordinary Courts of the realm and each man’s
individual rights are far less the result of our constitution than the basis on which that
constitution is founded."*®

4.0.2 Characteristics and Constituents of the Rule of Law

In a recent complaint, the AHRC found that four Aboriginal men with intellectual and
cognitive disabilities had been held for many years in a maximum-security prison in the
Northern Territory. ... Sadly, such detention disproportionately impacts Aboriginal and
Torres Strait Islanders; a problem exacerbated by the Northern Territory’s ‘paperless
arrest’ powers introduced late last year permitting detention for four hours without
being brought to a court for offences that do not in some cases, attract the sanction of
imprisonment. Such detentions have dramatically increased the rate of detention of
Aboriginal Australians and deaths in custody continue, as recently as last week, 25
years after the Royal Commission Report into Deaths in Custody. '

Testing the validity and legitimacy of the rule of law is an ongoing struggle for Aboriginal
Peoples, as noted by Gillian Triggs, President of the Australian Human Rights Commission, in
her Alice Tay Lecture on law and human rights commemorating 800 years of the Magna Carta,
as quoted above. Lawyers and laypersons alike use the phrase ‘rule of law’ as politico-legal
jargon. However, there is not a clear consensus on what this expression actually means. Richard
Dworkin suggests two conceptual frameworks of the rule of law. They are 1) the ‘rule-book’
theory, which purports that the power of the state ‘should never be exercised against individual
citizens except in accordance with rules explicitly set out in a public rule book available to all’;
and 2) the conception of the right, which ‘assumes that citizens have moral rights and duties
with respect to one another, and political rights against the state as a whole’.*** The rule-book
concept is a narrower view with less focus on the content of the rules but more emphasis on
following them, whereas the rights approach recognises citizens’ moral rights and duties with
respect to one another and political rights against the state. Dworkin prefers the rights concept
because it more closely aligns with the rule of law and substantive justice* (that is, the
recommendation that, ‘equal basic rights be assigned to all persons’).**

The efficacy of the rule of law in promoting justice depends largely on adopting the
conception of the right. Dworkin, Fallon and Rawls draw a distinction between written rules on
the one hand and practical application of rights, procedures and morals on the other, and
emphasise on how these ideas inherently conflict with justice and fairness. Trevor R S Allan

expands on how Dworkin’s theory of integrity of the law is tied to its content and imposes an
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obligation of obedience,* and Tamanaha discusses the rule of law as a situation in which
governments must act through laws. In its extreme form, a government that conducts its affairs
solely according to rules runs the risk of disintegrating the substantive legal formality or
abrogating its legal responsibility.”* As Joseph Raz clearly illustrates,

A non-democratic legal system, based on the denial of human rights, on extensive
poverty, on racial segregation, sexual inequalities, and racial persecution may, in
principle, conform to the requirements of the rule of law better than any of the legal
systems of the more enlightened Western democracies. ... It will be an immeasurably
worse legal system, but it will excel in one respect: in its conformity to the rule of
Iaw.lOGT

The validity of Raz’s view regarding potential fallacies of the rule of law (that is, strict

obedience to the rule of law even when it violates human rights) turns the concept into a

meaningless slogan. Raz believes that the illusory ideals of the rule of law have captured the

imagination of humans as long as the existence of Western democracies:

The function of the legislature in a free society under the Rule of Law is to create and

maintain the conditions that will uphold the dignity of man [Indigenous girl or woman]

as an individual. This dignity requires not only the recognition of his [her] civil and

political rights but also the establishment of the social, economic, education and

cultural conditions which are essential to the full development of his [her]

personality.***

Joseph Raz asserts that since the rule of law is just one of the virtues of a legal system, it should
not be ‘confused with democracy, justice, equality (before the law or otherwise), human rights,
respect for persons or for dignity of man.’**

Judges and legislatures affect the creation and implementation of the rule of law by
adopting the rule-book or the rights concept. According to Raz, it matters not only that outlining
rights in constitutions give authority to the courts to interpret those rights in dispensing fairness
and justice, but also that the kinds of rights protected are paramount to the development of
individual citizens, which includes Indigenous Peoples. The rule-book concept in Australia and
in Liberia supports conventional views about the role of political judges that are similar to
views held by their colonial masters. The legislature uses words to enact rules, which direct
judges in forming semantic theories. Thus, each judge, in good faith, tries to follow the ideals of
the rule of law to discover the intention and the meaning provided in the rule-book.** The rights
concept, on the other hand, insists that judges consider the moral rights of the parties involved**

in adjudicating hard cases. However, these judges are still people with biases and their own
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moral conceptions. Therefore, who they are and who places them in a position of authority
directly influences their moral considerations.

Citizens’ participation in government is a key factor affecting the rule of law. The
power of individual citizens, including Indigenous Peoples, in democracies such as Liberia and
Australia, who elect legislators but not judges, tends to threaten the very nature of justice and
fairness as the crux of the rule of law.”” Richard Fallon identifies the disconnect concerning
citizens’ ability to elect legislators but not judges as a difference between ‘the rule of law’ and
‘the rule of man’.*® Rawls seems wary of what characterises ‘true democracy’ if it actually
exists. For instance, regardless of whether having a constitution reflects the existence of ‘true
democracy’, Rawls’s reasoning transcends the mere packaging of a constitution with the
inclusion of a bill of rights.* Rawls argues that the political public must play an educational
role to ensure citizens’ understanding of basic rights and liberties through interpretation of
rights (by judges) as articulated in and consistent with the constitution. This argument
presupposes that equality of political power in constitutional democracies is embedded in
genuine political decisions taken by the legislature and interpreted in courts, as well as in equal
participation of all citizens. Therefore, assuming the rights concept, there must be some
characteristics of the rule of law that define the law’s relationship to the rights of a politically
and legally active citizenry.

In response to Raz, Tom Bingham identifies eight clusters of principles that define what

the political ideal of the rule of law means:

o Accessibility of the law: If we are liable to prosecution, fine, or imprisonment in breach of the
law, then we must be cognizant of how to avoid penalty. Having full knowledge of the law
authenticates the rule of law principle.***

e Law, not discretion: Though the court or tribunal does not make every decision affecting the
rights or liabilities of citizens (implying that some legal authority is discretionary), the rule of
law requires that no discretion should be unconstrained so as to be potentially arbitrary.***

e Equality before the law: The law should be unquestionable because the laws of the land should
apply equally to all, except to the extent that objective differences justify differentiation.***’

e The exercise of power: Judges have authority in reviewing the lawfulness of actions or decisions
taken by public and private administrators and individuals.**
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e Human rights: The concept of human rights is not universally codified in law because states as
power-holders decide which rights to protect by law and what sanctions to impose for breach.
Notwithstanding, the law must make some effort to protect fundamental human rights
adequately.***

o Dispute resolution: This principle speaks to the accessibility and affordability of legal aid. As
the legal maxim states, ‘justice delayed is justice denied’. Thus, legal redress must be provided
to resolve disputes expeditiously and without prohibitive cost.”®

e A Fair Trial: A trial is not fair if the legal procedure favours one party over another. A trial can
only be fair if it is (a) recognised as fairness on both sides; and (b) accepted that fairness is an
evolving concept, rather than being frozen in time."”

e The Rule of Law in the International Legal Order: The rule of law requires compliance by the
State with its obligation in international law as in national law. Note a distinction between
monism and dualism regarding the impact of international law on domestic law. "

Bingham’s eight characteristic ideals of the rule of law are not without critique, as is discussed
below. However, one of the fundamental principles of the rule of law, justice and fairness is that
like cases are decided alike (that is, binding precedents),"* which speaks to Bingham’s ‘law, not
discretion’, ‘the exercise of power’, and ‘fair trial’. The questions of whether judges should
stick to decisions previously taken in court and the kinds of reasoning employed in deciding
cases are central to the rule of law. Judges are expected to be fair, independent, impartial and
non-arbitrary in treating everyone equally before the law. But we can question whether judges’
decisions are legal, " political ** or free from any influence that might ‘tilt the scale of
justice’**. Even principles of precedence that are intended to strengthen the rule of law can add
biases that undermine it.

Stare decisis is a legal principle adopted to reduce arbitrariness of the law by
establishing precedence, but it may also counteract the rule of law in some situations. In Latin,
the phrase stare decisis et non quieta movere means ‘to stand by decisions and not to disturb
settled matters’.””” By so doing, the law ensures constancy, predictability and generality in

treating like cases alike."* In essence, the driving force of the rule of law’s justification for
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binding decisions is the reasoning behind the principle of stare decisis."* In a hierarchical legal
structure,” a higher court within the same jurisdiction usually acts as a binding authority on a
lower court within the same jurisdiction. That is, when the same issue arises again in court, a
lower court should follow the precedent established by the higher court.*** These precedence
theories of legal doctrine tend to necessitate consistency in the processing of legal decisions,
serving both practical and educational purposes in law.*> However, there is an irony about the
stare decisis doctrine when a court chooses to stand by a precedent notwithstanding suspicions
about its correctness, or worse, its wrongness. Indeed, courts laud stare decisis as possessing
‘fundamental importance to the rule of law, promoting the even-handed, predictable, and
consistent development of legal principles, and contributing to the actual and perceived integrity
of the judicial process’.** Yet stare decisis has a remarkable tendency to incite disagreements
that contradict the very principles it is supposed to foster, wherein the court’s treatment of the
stare decisis doctrine may yield unusually scathing dissents. Such wrongful decisions reveal
that the application of the doctrine is driven by outcome preferences and that ‘power, not reason,
is the currency of the court’s decision-making’."** Troubling though they may be, these charges
are hardly surprising,' especially with respect to some of the case examples highlighted in
Chapter 3. Courts have cautioned repeatedly that stare decisis is a ‘principle of policy as
opposed to an inexorable command’."** A legal principle claiming to be both consistent and
adaptable only raises brows regarding its legitimacy and authority. Furthermore, factors that
inform the stare decisis inquiry are lengthy and uncertain, supposedly befitting a doctrine whose
core is a fluctuating ‘series of prudential and pragmatic considerations’.**"’

From the literature, it is clear that a legal system conforming to the rule of law must
embody several key characteristics to be effective in delivering justice; but those characteristics
are not always satisfied for Indigenous women. The rule of law must be grounded in human
rights, not merely an arbitrary set of rules. However, human rights are not always guaranteed to
Indigenous Peoples by the state’s constitution or other legal instruments. Legislators must
consider human rights when drafting laws, and judges must reinforce that conceptualization by
considering the rights of the people when passing judgement. However, stigmas and stereotypes
often prevent legislators from upholding human rights and judges from ruling without bias.
Citizens must also be effectively engaged in the political process. Yet Indigenous Peoples in

Liberia and Australia have been systematically excluded from the political process since the
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founding of these nations. Also, concepts intended to set precedence have the potential to carry
forward discriminatory laws or judgements, thereby contributing to intergenerational state
violence. Therefore, this chapter assesses the political and legal development of Liberia and
Australia in an effort to identify and critique major factors that affect the efficacy of the rule of

law as it is applied to Indigenous women.

4.0.3 Creating the Nation without Its Citizens: The Birth of State Violence
The first fleet of 11 ships carrying convicts from Portsmouth, England, arrived at Botany Bay in
1788 with no legal text except for instructions that were given to Captain Phillip at the ‘will and
pleasure of the King’ to disembark 600 male and 180 female convicts on Aboriginal country.**
White Australian settlers” claim of terra nullius “* under international law justified the
dispossession of Aboriginal Peoples’ land and the consequential refusal to recognise First
Peoples in the nation-building process. According to Reynolds, Australia became British by ‘the
assertion of sovereignty on four occasions, in 1788, 1824, 1829 and 1879’."* Reynolds
confirms that ‘when the British arrived in Australia in 1788 they knew nothing about Aboriginal
customs or law’. Evidence for Reynolds’s assertion is found in a quotation he provides from
Marine captain Watkin Tench in 1789: ‘Whether any law exists among them for the punishment
of offences committed against society ... I will not positively affirm ... It would be trespassing
on the reader’s indulgence were I to impose on him an account of any civil regulations, or
ordinances, which may possibly exist among this people. | declare to him, that | know not of
any’.“# It is with such ignorance and disregard for Indigenous Customary Laws that the
Commonwealth of Australia (formerly six independent British colonies, which later morphed
into six federal states and two territories) was birthed on 1 January 1901 by virtue of a British
Act of Parliament, the Commonwealth of Australia Constitution Act 1901.

Ignorance of the exclusion of Aboriginal Peoples from the drafting of the Australian
Constitution persists to this day. Honourable Stephen Parry, President of the Senate;
Honourable George Brandis, Attorney-General; and Bronwyn Bishop, Speaker of the House of

Representatives, are the three signees to the introductory comments made in Australian
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“fiction” of terra nullius). NB: Letter Patents is a legal instrument published by written order from the Queen, literally
granting complete monopoly and right to an office. In this case, the Monarch in England, granting power and
authority of these legal institutions over Aboriginal Australians without permission, consultation, negotiation or
treaty agreement.

' 1bid 60-85.
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Constitution (Pocket Edition) 2014. The introductory comment of the Pocket Edition of the
Australian Constitution states that ‘[i]n reality, however, the Constitution is a document which
was conceived by Australians, drafted by Australians and approved by Australians’** and
therefore ‘reflects the pragmatic, no-nonsense attitude which we like to think is among the most
attractive features of the Australian character’.”” However, the fact that 49 white men** crafted
the Australian Constitution clearly indicates the exclusion of Aboriginal Peoples from the
formation of settler-colonist Australia. Further, the use of the phrase ‘Australian character’ in
the introductory comment of the Pocket Edition of the Australian Constitution questions
whether Aboriginal Peoples form part of this national personality, which is dominated by white
settler-colonists by virtue of section 25. In fact, Mick Dodson’s view is that ‘at present, the
Constitution is far from Indigenous friendly as it does not affirm that Indigenous Peoples are
equal’ “* to white Australian settler-colonists (see s25 and s51(xxvi) of the Australian
Constitution)."” Refusal to acknowledge Aboriginal Peoples as the original custodians of the
land also signals the ‘legal birth’ of a carefully constructed state and of institutional violence
against Aboriginal Peoples.

Aboriginal Peoples could have benefited from a general statement of human rights in
the Australian constitution, but the drafters consciously excluded it. Unlike its Westminster
contemporaries (Britain, Canada and New Zealand), the Australian Constitution, which
attempted to borrow from that of the United States, rejected clauses such as ‘legal rights’, ‘civil
and political rights’, and ‘an equal protection clause’. Whilst these clauses form the cornerstone
of a constitutional bill of rights in the above ‘colonies’, the original drafters of the Australian
Constitution saw the clauses ‘as having the potential to restrict colonial laws that limited the
employment of Asian workers’.**” Therefore, unlike the Liberian Constitution 1986 (Article
11(c)), the Australian Constitution 1902 does not guarantee equal protection of the law for all.

122 Commonwealth of Australia, Australia’s Constitution Paper Edition: With Overview and Notes by the Australian
Government Solicitor (Parliamentary Education Office and the Australian Government Solicitor, 10th ed, 2014) ix.
12 1bid vii.

24 Byrnes, above n 583, 24; Behrendt, above n 568, 257. Andrew Inglis Clark, Attorney General, Tasmania, selected
member of a drafting sub-committee prepared a preliminary draft proposal for the Australian constitution after the
1890 Australasian Federation Conference held in Melbourne 6-14 February 1890. Also see
<http://www.aph.gov.au/About_Parliament/Senate/Research_and_Education/Records_of _the_Australasian_Federal_
Conventions_of _the_1890s>

"> Dodson, ‘Constitutional Recognition of Indigenous Australians’, above n 368.

1126 Section 25: Provisions as to races disqualified from voting states: For the purposes of the last section, if by the
law of any State all persons of any race are disqualified from voting at elections for the more numerous House of the
Parliament of the State, then, in reckoning the number of the people of the State or of the Commonwealth, persons of
that race resident in that State shall not be counted. Supporting the RECOGNISE campaign, informed by the Expert
Panel Report on Recognising Aboriginal and Torres Strait Islander Peoples in the Constitution (January 2012), Mick
Dodson reiterated the goal of an upcoming referendum that would remove ss25 and 51(xxvi) whilst inserting a new
section 51A (to recognise Aboriginal and Torres Strait Islander peoples and to preserve the Australian Government’s
ability to pass laws for the benefit of Aboriginal and Torres Strait Islander peoples); a new section 116A (banning
racial discrimination by government); and a new section 127A (recognising Aboriginal and Torres Strait Islander
languages were this country’s first tongues, whilst confirming that English is Australia’s national language). See
<http://www.recognise.org.au>.

2 Byrnes, above n 583, 25-26.
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To be clear, the phrase ‘the rule of law’ cannot be found anywhere in the Australian

Constitution;** however, section 5 states:

This Act, and all laws made by the Parliament of the Commonwealth under the

Constitution, shall be binding on the courts, judges, and people of every State and of

every part of the Commonwealth, notwithstanding anything in the laws of any State;

and the laws of the Commonwealth shall be in force on all British ships, the Queen’s

ships of war excepted, whose first port of clearance and whose port of destination are in

the Commonwealth.

In other words, section 5 of the Australian Constitution (and s10 (3) of the Racial
Discrimination Act 1975)** provide that everyone is subject to the rules of the Australian
Constitution, including the Commonwealth Parliament, with an exception of the Queen’s Ship
of War. Section 5 of the Australian Constitution could be broadly extended to include equal
protection for all, as is boldly stated on the Attorney-General website.”** However, since the
Australian Constitution does not recognise Aboriginal Australians as the original owners of the
land with autonomous and sovereign power, efforts to guarantee Aboriginal Peoples in
Australia individual rights continue to be responded to with apathy, neglect and violence on the
part of settler-colonists.

Since settler-colonists in Australia believed that Indigenous Peoples would die out, they
could not imagine a future in which Aborigines would play a role in a nation-building project.*
The Constitution of Australia serves as an example in which rule-governing legislation
intentionally neglected Aboriginal Peoples. Section 127 of the Australian Constitution (titled
‘Aborigines not to be counted in reckoning populations’) substantiated the non-existence of
Aboriginal Peoples in Australia until repealed by the Constitutional Alteration (Aboriginals)
1967. The Expert Panel on Recognising Aboriginal and Torres Strait Islander Peoples in the
Constitution 2012 reasons that the purpose of section 127 was to prevent Queensland and
Western Australia from using their large Aboriginal population to gain seats in the
Commonwealth Parliament.*** Notwithstanding, the Australian Constitution failed to define the
term ‘Aboriginal Natives’ in section 127. Following an opinion obtained from the attorney
general, the first Commonwealth statistician confined the expression to ‘full-bloods’ Aboriginal
Peoples, thereby excluding Torres Strait Islanders from section 127.* Josiah Symon, a

prominent member of the Australian Federation Convention, made known his disapproval and

%% A last alteration made to the Australian Constitution was 1 October 2010.

1129 Section 10(3) of the Racial Discrimination Act 1975 confers rights to equality before the law by virtue of section
5 of the International Convention on the Elimination of All forms of Racial Discrimination (CERD) 1969. Of
particular interest is Article 5(a) of CERD, which states in prohibition and elimination of racial discrimination, States
must ensure ‘the right to equal treatment before the tribunals and all other organs administering justice’ of all
citizens.

199 Attorney-General’s Department, above n 1067.

191 Elizabeth M Muller, Absorption and Assimilation: Australia’s Aboriginal Policies in the 19th and 20th Centuries
(Bachelor Honours of Arts (Honours) Thesis, Boston College, 2011) 38—-39 <https://dlib.bc.edu/islandora/object/bc-
ir:102082/datastream/PDF/view>.

32 patrick L Dodson et al, Recognising Aboriginal and Torres Strait Islander Peoples in the Constitution: Report of
the Expert Panel. (Dept. of Families, Housing, Community Services & Indigenous Affairs, 2012) 14.

1 1bid 21.
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concerns: ‘It is monstrous to put a brand on these people once you admit them. It is degrading to
us and to our citizenship to do such a thing. If we say they are to be admitted amongst us, we
ought not to degrade them by putting on them the brand of inferiority’.**

Aboriginal Peoples in Australia continue to resist systematic violence against them by
advocating for the repeal of discriminatory laws. A case in point is the landmark 1967
referendum. The 1967 Federal Referendum** repealed s127 of the Australian Constitution,
which was worded: ‘In reckoning the numbers of the people of the Commonwealth, or of a
State or other part of the Commonwealth, aboriginal natives shall not be counted.”*** The 1967
Referendum also amended section 51 (xxvi) Australian Constitution, which referred to ‘the
people of any race, other than the aboriginal race in any State, for whom it is deemed necessary
to make special laws.” The words ‘other than the aboriginal race in any State’ were deleted
after the victory of the 1967 Referendum. This historic moment is sometimes perceived as
‘evidence that Australians recognise Aborigines are part of the nation’."*’

The exclusion of Indigenous Peoples in Australia from the framing of the nation’s
Constitution continued a pattern of marginalisation and systematic discrimination, the
consequences of which endure today, along with questions about the principle of the rule of
law.”* In a country that takes pride in its liberal and democratic traditions, it is surprising for
many to learn that the birth of the Australian nation was attended to by racially discriminatory
sentiment and continues to contain racially discriminatory provisions in its Constitution.**
Indigenous Peoples’ struggle for recognition in Australia reflects racial and discriminatory
attitudes expressed in the opening quotation at the beginning of chapter 4. The quotation is an
extract taken from a speech made by Professor Michael Dodson at the Culture and Citizenship
Conference in 1996. The main point here is not only that nearly two decades after the
conference, Dodson’s tireless efforts with the RECOGNISE campaign persist with the aim of
securing constitutional acknowledgment of Indigenous Peoples as the First Peoples of
Australia;** but also that concerns about the legitimacy of constitutional provisions which
exclude Indigenous Peoples from power-sharing in Australia shows a deeply flawed legal
system that still promotes an idea of Aboriginal Peoples’ inferiority. Unfortunately, similar
flaws also stem from the colonial origins of Liberia.

The legal foundation of Liberia also excluded Indigenous Peoples. In 1821, when the
American Colonization Society began resettling African American settler-colonists on the

western shores of Africa, the first agent, Samuel A Crozer, was given only special instructions

14 1bid 17.

% Attwood, above n 17, 54-64.

% The Commonwealth of Australia Constitution Act 1900 (Cth) s.127 (repealed).

7 Russell McGregor, Indifferent Inclusion: Aboriginal People and the Australian Nation (Aboriginal Studies Press,
2011) 158.

1% Dodson et al, above n 1133, 19.

9 1bid 18.

11O RECOGNISE is a people’s movement to recognise Aboriginal and Torres Strait Islander peoples in the Australian
Constitution.
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regarding the allotment of Indigenous lands.** The Board of Managers of the American
Colonization Society drafted the first Constitution for the Government of the African Settlement
1820.> The 1820 Constitution provided that the United States” common law would be applied
to the people and would be in force in the colony of Liberia. Rules of evidence and judicial
proceedings were to be accorded using the laws of the United States.”** The Constitution of the
Commonwealth 1839 later superseded the 1820 Constitution. Karnga and Cassell (respectively)
attest to the fact that the original Constitution of Liberia was significantly modelled after that of
the United States:

The Constitution [of Liberia] that had just been adopted, having been framed and
worked by the gifted American law authority, Simon Greenleaf, in America, was not
evolved out of conditions [of] Liberia. Evidently the Republican leaders had not had
time to study the deleterious effect which would result to an already poor community
like theirs from the biennial upheavals of general elections toward the running of which
the state coffers had to contribute.**

In 1839 the parent society and its chief auxiliaries agreed to combine administration of
the several colonies, except for the Maryland Society... The result was the
Commonwealth of Liberia. The eminent jurist Simon Greenleaf was chosen to draft the
necessary new law... The new executive was to be called ‘the President of Liberia and
Governors of the other Colonies.” Judicial power was to be vested in a Supreme Court
and such other courts as the legislature might establish. In substance, the constitution
laid the foundation for the future republic.***®

Similar to what happened in Australia, 12 African American settler-colonists signed the
Liberian Declaration of Independence and Constitution 1847, granting a legal license to
encroach upon Indigenous Peoples’ land and transplant foreign norms without consultation. The

Liberian Declaration of Independence,”* a historical epic** drafted by 12 men who were

former slaves, stated:

While announcing to the nations of the world the new position which the people of this
Republic have felt themselves called upon to assume, courtesy to their opinion seems to
demand a brief accompanying statement of the causes which induced them, first to
expatriate themselves from the land of their nativity and to form settlements on this
barbarous coast, and now to organize their government by the assumption of a
sovereign and independent character. Therefore, we respectfully ask their attention to

1 Huberich, above n 53, 145; Campbell, above n 189, 35-58. Note the exception of the Maryland Colonisation
Society that migrated immigrants to Cape Palmas based on legal texts created prior to arrival on the African coast.
"2 Huberich, above n 53, 145.

% Ibid 154.

14 Karnga, above n 171, xiv.

1% Cassell, above n 53, 115; Hanatu Kabbah, ‘A Guide to the Liberian Legal System and Legal Research’ 7
<http://www.nyulawglobal.org/globalex/Liberial.htm>.

1146 Cassell, above n 53, 137. The signers of Liberia Declaration of Independence were twelve Afro-American settler
men — Samuel Benedict, Elijah Johnson, Hilary Teage, Beverly R. Wilson, J. R. Gripon and John Naustehlau Lewis
for Montserrado County; John Day, Anthony W. Gardiner, Amos Herring, and Ephraim Titler for Grand Bassa
County; and Jacob Prout and Richard E. Murray for Sinoe County.

17 Azikiwe, above n 301, 63. Consider Azikiwe’s perspective on Liberia’s Declaration of Independence: ‘This
Declaration of Independence is an historical epic and a literary masterpiece. It is a matchless document in the records
of African political institutions. It is destined to arouse the lethargy of millions of Africans, at home and abroad, to a
realization of the political destiny of the black man in the history of the world. Unfortunately, this document failed to
give the Liberian indigenes the praise due to them for not only accommodating the immigrants, but also assimilating
and amalgamating with them. It failed to recognize the political acumen and the social and material cultures of the
African tribes, which inhabit these regions. This little oversight, due probably to Christian zealousness, might have
averted the ever-persistent bugaboo of the aboriginal problem.’
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the following facts: We recognize in all men certain inalienable rights; among these is
life, liberty, and the right to acquire, possess, enjoy, and defend property. ... We, the
people of the Republic of Liberia, were originally inhabitants of the United States of
North America... Under the auspices of the American Colonization Society, we
established ourselves here, on land, acquired by purchase from the lords of the soil.

After the Declaration of Independence, elite Black settler-colonists drafted the first
Liberian Constitution. Dr. Simon Greenleaf,** though contested,** also contributed to the
original drafting of the Constitution 1847 of the Colony of Liberia. Upper-class patriotic white
Americans belonging to the American Colonization Society and the elite Black settler-colonists,
looking upon Native Peoples in Liberia with disdain, modelled the 1847 Constitution after that
of the United States of America. According to Carl Patrick Burrowes, the 1847 Constitution
reflected a fusion of black nationalism, Protestant Christianity and republicanism, which formed
constituent elements of a Liberian ideology that came to be crystallized between 1822 (colonist-
settlers’ arrival) and 1847 (Declaration of Independence from the American Colonization
Society).** Unfortunately, as in Australia, this founding legal document did not adequately
account for the inclusion of Indigenous Peoples.

Even with a stronger commitment to human rights than that of Australia, the Liberian
Constitution 1947 fell short of extending those rights to Native Africans. In contrast to the
Australian Constitution, the Liberian Constitution has a Bill of Rights embedded in Chapter I11:
Fundamental Rights. However, even though the Commonwealth of Liberia and subsequently
the Republic of Liberia’s Constitution 1947 (Section 13™) granted citizenship to ‘none but
Negroes or persons of Negro descent’, Native Peoples in Liberia were excluded as ‘dispersed
and oppressed children of Africa’. Native Peoples in Liberia were not afforded citizenship until
1904 and were only granted the right to vote in 1946. The Liberian Constitution 1847 remained
in force until a military coup d’état occurred in 1980, at which time the Constitution was
suspended; it was revised in 1986."

Article 11 (c) of the Liberian Constitution provides for equality before the law but falls
short of recognising the rights of Indigenous Peoples in Liberia. In 1984 a second chance to
include Native Peoples in the Liberian Constitution arose at the drafting of a completely new
constitution. In his article, The Making of the 1984 Liberian Constitution: The Major Issues and

Dynamic Forces, 1987 Amos Sawyer, a renowned political scientist and former Interim

"% Dunn and Holsoe, above n 104, 47. Note Dunn & Holsoe’s caveat — ‘[w]hile it has been conventional wisdom
among students of Liberian history that Professor Greenleaf wrote the constitution of 1847, recent scholarship
indicates Greenleaf’s unfamiliarity with nineteenth-century Liberian settler society as reflected in the five
constitutional articles. In addition, it was assumed that neither Greenleaf nor the ACS, controlled as it was by Euro-
Americans, could have been responsible for sections 12 and 13 of Article V, which restricted the ownership of
property and citizenship rights in Liberia to blacks. The ACE appeared to have desired the exact opposite. Likewise,
Professor Greenleaf could hardly have been credited with sections 10 and 11 regarding women’s rights, when in
1840, he had argued against such rights.’

"% Brown, ‘Simon Greenleaf and the Liberian Constitution of 1847, above n 53, 51.

110 Carl Patrick Burrowes, ‘Textual Sources of the 1847 Liberian Constitution’ (1998) 23(1) Liberian Studies Journal
1,1

! Leon Dash, ‘Liberian Revolt Preserves Old Structure’ Washington Post (Washington, DC), 29 December 1980
<https://www.washingtonpost.com/archive/politics/1980/12/29/liberian-revolt-preserves-old-structure/aaeb2874-
07bd-4ecd-8f4e-fh5a58f442e8/>.
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President of Liberia, provides little evidence to show purposive efforts to engage Native Peoples
in the national constitution revision process. References to Native Peoples are subtle and
limited, > which certainly cast doubts on equal treatment under the law (Article 11(a)). "
Mention made of Native Peoples’ contribution during the drafting of the 1986 Constitution
refers to ‘rural Liberia’s links between citizenship and land ownership’** and ‘observation of
economic self-reliance and increased self-help capacity in the rural population’.”** The Liberian
Constitution 1986 also fails to acknowledge Native Peoples as the original owners of the land.
The original Declaration of Independence 1847 took for granted that when the settler-colonists
arrived at Cape Mesurado,”* the lands they acquired were not ‘purchased’ respectfully by fair
deal and negotiations. " It took 167 years for rural communities to gain recognition of
ownership of their lands. A new Land Rights Act 2014 established the legal basis for
recognition of customary land rights.”** However, land rights are not the only rights that were
granted settler-colonists but denied Native Africans.

Decolonisation concepts apply in layers to the legal founding of Liberia and to settler-
colonists’ attitudes toward Native Africans. Despite being ‘debarred by law from all the rights
and privileges of men’*** in the United States of America, settler-colonists somehow did not see
the African shores as a place where their ancestors once lived. Their references to the African

coast as ‘barbaric’, whilst at the same time an ‘asylum’ or ‘promised land’, reflects a confused

7 iberia Constitution 1986, Article 5: preserving, protecting and promoting Liberian culture, to ensure traditional
values are compatible with public policy and in Article 23: enacting statutes to regulation customary marriages as it
pertains devolution of estate.

53 Liberian Constitution 1986, Article 11: a) All persons are born equally free and independent and have certain
natural, inherent and inalienable rights, among which are the right of enjoying and defending life and liberty, of
pursuing and maintaining the security of the person and of acquiring, possessing and protecting property, subject to
such qualifications as provided for in this Constitution.

15 Amos Sawyer, ‘The Making of the 1984 Liberian Constitution: Major Issues and Dynamic Forces’ (1987) 12(1)
Liberian Studies Journal 1, 11.

% 1bid 15.

% Dunn and Holsoe, above n 104, xiii and 1. Present day Liberia grew out of Cape Mesurado as a cluster of
settlements ceded in 1821 by Eli Ayres and Robert Stockton, agents of the ACS.

“5"\Wulah, above n 169, 34-50, 5470, 79-98, 123-143; Hannah Abeodu Bowen Jones, The Struggle for Political
and Cultural Unification in Liberia, 1847-1930 (PhD Thesis, Northwestern University, 1962) 69-86; Shick, above n
170, 92-101; Sawyer, The Emergence of Autocracy in Liberia, above n 61, 125-139; Levitt, above n 105, 31, 57, 62,
70, 77, 94, 99, 102, 129, 132, 147, 152, 164, 169, 181, 194, 206; Shick, above n 170, 91-101. Referencing Nnamdi
Azikiwe’s Liberia in World Politics, Bowen (1962) writes, ‘[i]t was generally believed by Western powers that
treaties and agreements with African chieftains were never clearly defined in international law. These powers
maintained that such treaties were not legal obligations since primitive peoples were thought to be wholly without
any sense of understanding and capacity for self-government, which would make them the proper subjects of legal
rights and duties. The foreigners, as such, could not be held accountable for any lawless deeds to the same extent as if
they were committed upon civilized peoples’. Amos Sawyer writes: ‘From its inception, Liberia faced a double
dilemma. The creation of a Western settler state required the support of the Western powers in imposing settler
authority in the area; however, in warding off imperialist claims, the Liberian state needed the support of the
[IIndigenous communities. ..In order to establish control over the western area near the Gallinas, the Liberian
government engaged in three types of activities. It concluded treaties of trade and friendship with [IJndigenous
leaders; undertook armed campaigns of pacification; and established the settlement of Robertsport near the
Gallinas... During the early years of the settlements, the initial cause of instability in this area [Monrovia] was the
efforts of the settlers to acquire territory, gain control of the coastal terminus of this trade, and ensure a more
accommodative and secured environment’. Notable among the land dispute hostilities were: conflict with the Gola
people in the 1840’s; the Sinoe war of 1855; Grebo Wars of 1857, 1875, 1887-1893, and 1896. Dunn and Tarr (1988)
confirm that, US Navy Captain Robert Field Stockton’s ‘brandishing of a pistol at the head of King Peter seems a
clear indication of the duress under which Cape Mesurado was ceded’ under the ‘Ducor Contract’.

1% Sirleaf, above n 208, 22.

9 The Liberian Declaration of Independence 1847.
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identity** that remains to this day. Because they had been denied the right to vote in the United
States, the right to vote became an ‘inalienable’ inheritance of settler-colonist men. However,
perpetuating the same patriarchal system they had experienced in the United States, Native
Peoples and settler-colonist women were forced to struggle for the same right. Finally, the
Constitutional Referendum on 3 May 1955 granted all women in the hinterland the right to vote
and be elected to Legislature. Having been excluded from the drafting of the United States’
constitution, Liberian settler-colonists now excluded Native Africans.

The exclusion of Indigenous People and women from the legal founding of the nation
calls into question the validity of the legal system with respect to the rule of law. Dworkin asks

how the constitution can uphold the integrity of the rule of law when

the framers of the original constitution were remarkably unrepresentative of the people
as a whole. They were not chosen in any way sanctioned by prior national law, and a
majority of the population, including [Indigenous] women, slaves, and the poor, was
excluded from the process that selected them and ratified the constitution.***

Thus, the concepts of equality and fairness seem unsuitable to explain why people should be
governed by a document created by officials who were arbitrarily chosen long ago, especially
when the constitution permits racial segregation.”> As a result, both Liberia and Australia seem
burdened with systems of government that are irrelevant to Indigenous Peoples, primarily
because they have constitutions that were written by unrepresentative bodies who were blind to
the historical and social conditions of Indigenous Peoples. Today, especially in post-conflict
countries such as Liberia, the nation-building process continues to rely on imported Western
concepts.

Wealthy Western nations import legal systems based on the rule of law into post-
conflict countries as part of reconstruction efforts. According to Costa Pietro and Danilo Zolo,
contemporary discontent with centralised power, the crisis of the welfare state,"* extraordinary
proliferation of rights, and the exhaustion of alternatives to Western democracies have all given
new life to the notion of rule of law."* Rosa Ehrenreich Brooks argues that dominant Western
society believes that the rule of law is central to a stable and modern democratic society.** The
challenge of establishing the rule of law, especially in developing and post-conflict societies

such as Liberia, is complex and multifaceted. The desirability of such projects is usually

1% above n 247, 6. Fanon (2008) concedes, ‘[w]hite civilization and European culture have forced an existential
deviation on the Negro. I shall demonstrate elsewhere that what is often called the black soul is a white man’s
artefact’.

6 Ronald Dworkin, Law’s Empire (Belknap Press, 1986) 364.

119 1bid 364-365.

1% The Editors of Encyclopaedia Britannica, ‘Welfare State’ <https://www.britannica.com/topic/welfare-state>. The
welfare state is a concept of government in which the state or a well-established network of social institutions plays a
key role in the protection and promotion of the economic and social well-being of citizens. It is based on the
principles of equality of opportunity, equitable distribution of wealth, and public responsibility for those unable to
avail themselves of the minimal provisions for a good life. The general term may cover a variety of forms of
economic and social organization.

1% Costa, above n 1065, 73.

1% Rosa Ehrenreich Brooks, ‘The New Imperialism: Violence, Norms, and the “rule of Law™” (2003) 101(7)
Michigan Law Review 2275, 2278.
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assumed, as reflected in reports of Justice Anthony Kennedy’s remarks at Stanford University’s
2009 Commencement, which included the observation that ‘more than half the world’s
population lives outside the law, and ... the new graduate should work to spread American
principles of justice, especially in places that resist them.” The imperialistic tone of the latter
injunction is deeply problematic for the rule of law enterprise, however, as attempts to import
foreign (usually Western) legal concepts and structures can be a bitter reminder of the colonial
history of many of these societies.*® Accordingly, in any project undertaken to promote the
rule of law abroad, rhetoric like that attributed to Justice Kennedy must be studiously avoided,
whilst those involved must carefully accommodate local cultural and political sensitivities.

Contemporary efforts to reform the rule of law in Indigenous communities are mostly
funded and disseminated by Western nations and international organisations, including the
World Bank and UNDP."*” Demonstrating compliance with the rule of law tends to be a
prerequisite for investment in post-war countries, such as Liberia, by financial institutions like
the World Bank and International Monetary Fund. The difficult truth is that some aspects of
Indigenous Customary Laws are simply incompatible with basic principles of Anglo-American
or Anglo-Australian law to be able to enjoy official recognition, only if it does not conflict with
settler-colonist law."* In instances where the Supreme Court of Liberia (for example) overrules
Indigenous Customary Laws to guarantee compliance with constitutional protection, indicates a
remarkable resemblance of the rule of law to colonialism without any tolerance for (critical)
legal pluralism. As a result, the imposition of Western ideals concerning the rule of law tends to
fuel ongoing clashes between formal state power and Indigenous justice.

International efforts to promote the rule of law in Liberia, for instance, are
fundamentally based on false expectations about the relationship between law, order and
violence, because such assumptions cannot be justified.“* The Handbook for Civil Society
Partners published in 2008 by the Carter Centre presents a case in point. The Carter Centre
Handbook aims to promote community education regarding and awareness of the rule of law in
Liberia. In explaining the illegality of Sassywood" " or trial by ordeal, the Handbook asserts that
Article 73 of the Rules and Regulations Governing the Hinterland 1942 and the Supreme Court
of Liberia in a 1916 case outlaw the practice.” The Handbook continues in Liberian parlance:

‘when there is a big problem like rape or murder, the community people should get the consent

1% David Pimentel, ‘Legal Pluralism in Post-Colonial Africa: Linking Statutory and Customary Adjudication in
Mozambique’ (2011) 14(1) Yale Human Rights and Development Journal 1, 2-3.

17 1bid 6.

% David Pimentel, ‘Can Indigenous Justice Survive?: Legal Pluralism and the Rule of Law’ (2010) 32(2) Harvard
International Review 32, 34.

1% Brooks, above n 290, 2301.

79 Sassywood is a trial by order where a hot cutlass, hand in oil, drinking Sassywood tree bark or other plant
materials may be used to solicit confession or ‘truth telling’.

" The Carter Centre and The Ministry of Justice, Handbook for Civil Society Partners: Community Education and
Awareness Program on the Rule of Law (The Carter Centre, 2008) 20
<https://www.google.com/#q=What+is+a+Constitution?++Black’s+Law-+Dictionary+Fifth+Edition+defines+“Consti
tution”+as:+*“The+organic+and+fundamental+law+ofta+nation+or+state,>.
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of the victim to call the police.”**” Interestingly, the population this handbook targets, Native
Peoples in rural Liberia, are mostly illiterate and often have little or no contact with government
agencies, including law enforcement, court personnel or public administrators. As the law, in
and of itself, has no inherent ability to reduce violence or suffering, it may appear that at least
some of the time, people prefer violence and suffering to peace and prosperity,*” which
explains why Western society’s efforts to transplant the legal axiom emphasises reducing
violence. Unfortunately, unlike most African states that recently gained independence from
colonial rule in the 1960s, Liberia has done little to resuscitate and reinvigorate its Indigenous
Customary Laws and Institutions with respect and integrity.

Liberia adopts a constitution that gives only a weak nod to Native customs, whilst at the
same time establishing a Western-style (Anglo-American) triumvirate. Requiring the Republic
to preserve, protect and promote Liberian culture to ensure the adoption of compatible
traditional values (Article 5 (b) of the Liberian Constitution 1986) is counterintuitive. Article 5
(b) both expresses disapproval of colonial influence and rejects Indigenous Customary Laws.
Liberia’s Anglo-American—style government exemplifies the dominance of colonial priorities
associated with the principles of human rights and maintenance of the rule of law. As noted
above, the challenge of promoting settler-colonists’ ‘one law’ comes not with expressing the
need for mutual respect, but in finding ways to permit Indigenous Customary Laws to function

simultaneously with the same respect and integrity as states’ law.

4.1 Indigenous Customary Laws Internationally, Regionally and Nationally

The source of any law, whether international, national or Indigenous, are the customs, traditions
and cultures of peoples, which may be based on religion, social norms and beliefs held by
individuals in the community. Wulah submits that ‘from the day one is born to the time of death
and even burial, the [traditional] law by which we are governed tells us what to do.”** There is
a ritual, initiation and ceremony performed at every milestone in life, including birth, naming a
newborn, a first haircut, puberty, marriage and death; which are tribal laws and customs that are
known and recognised locally."” According to Sharman Stone, Captain James Cook’s reflection
on ‘Aboriginal Australians’ peaceful relationship with the environment...”"” indicates their
ability to maintain law and order. Ronald and Catherine Berndt suggest that within any given
unit of Aboriginal Australian culture, ‘certain rules and standards are acknowledged, certain
patterns of behaviour considered right, as against others which are wrong. Informal as well as

formal sanctions are likely to greet any obvious deviation from those patterns’.*”
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Indigenous Customary Laws have been used to maintain social harmony, justice, and
fairness for as long as Indigenous cultures in Australia and Liberia have existed and continue to
be used thus. In Australia, Indigenous Customary Laws pre-dated colonial Anglo-legal
principles. Diane Bell implies that Indigenous Customary Laws, ‘which operated in a moral
universe where people are rigorously socialised into beliefs and practices, are not accidental but
self-regulating and unchanging.’*”* Rather than being inferior to Western common law system
and ‘unchanging’, Calma points out, Indigenous Customary Laws are not frozen in the past but
are a ‘living changing system that reflects its times ... [by providing] structure and order in
Indigenous communities’.*”” The ‘changing’ and ‘self-regulating’ characteristics of Indigenous
Customary Laws sustain their propagation above and beyond the limits of settler-colonists’
foreign law. Although histories in Indigenous cultures tend to be oral living culture and
documentation of legal philosophy and jurisprudence is rare, the argument that Indigenous
Customary Laws is oral and hence does not exist is baseless.

As with Western legal systems, not all aspects of Indigenous systems of justice conform
to the rule of law. Indigenous systems of justice also promote traditional values. However, like
Western-dominant legal systems, some traditional values may be discriminatory, showing little
respect for principles of gender equality, child protection or religious rights. In the specific case
of Liberia, a country emerging from the devastation of mass violence, some argue that
Indigenous Customary Law challenges and ‘obstructs the goals of stability and the rule of
law.”"* One example of Customary Laws in Liberia that does not conform to rule of law
principles is a tradition of trial by ordeal.

Trial by ordeal in Native communities in Liberia is one example of Customary Laws
that do not conform to rule of law concepts including a fair trial, human rights and arbitrariness
of judgement. Prior to 2000, Article 73 of the Liberian Rules Governing the Hinterland 1949
permitted trial by ordeal (or Sassywood). Jallah (2007) explains that trial by ordeal

is an unscientific method, according to western standards, where a person accused of
the commission of a crime or other offense is subjected to physical examination by
either ingesting a substance or by placing a hot cutlass or machete on the legs of all
persons suspected of having committed the crime to determine the guilty or innocence
of the accused. The belief is that the person who committed the crime would be burned
in the case of use of the machete or severely ill or even die in the case of the ingestion
of the substance and the innocent would go unharmed. This method of trial, although
declared illegal by the Supreme Court, is still being practiced in certain areas of Liberia.
The problem with ensuring the total abolition of this practice is the lack of capacity of
the Executive Branch to enforce the Supreme Court Decisions.***

' Diane Bell, ‘What Is Law [and What Is Not]?” (Seminar at the SA Law Society Seminar, Adelaide, SA, 2006).
' Tom Calma, ‘The Integration of Customary Law into the Australian Legal System’ (Speech at the National
Indigenous Legal Conference, Sydney, NSW, 2006).

1% Deborah Isser (ed), Customary Justice and the Rule of Law in War-Torn Societies (United States Institute of
Peace Press, 2011) xi.

%! David Jallah, ‘Notes, Presentation by Professor and Dean of the Louis Arthur Grimes School of Law, University
of Liberia’ in Conference Learning from Each Other - Enriching the Law School Curriculum in an Interrelated
World (Kenneth Wang School of Law, 2007) 4, 3 <http://www.ialsnet.org/meetings/enriching/JallahDavid.pdf>.

Fynn Bruey: Systematic Gender Violence and the Rule of Law in Indigenous Liberia and Australia 186



Article 73 of the Liberia Rules and Regulations Governing the Hinterland 2000 (revised)
prohibits trial by ordeal in cases where potions or concoctions ingested internally endanger a
person’s life. However, ordeals of a minor nature which do not endanger the lives of individuals
shall be allowed. As indicated by Jallah, the absence of settler-colonist courts and legal systems
in Native Liberia makes the enforcement of the Liberia Rules and Regulations Governing the
Hinterland 2000 (revised) regarding permission of minor ordeal and prohibition of dangerous
ordeal challenging. The unintended consequences resulting from Indigenous Customary Laws’
arbitrary system of ascertaining the truth about crimes committed is inimical to the principles of
the rule of law. It is for this reason and others that Indigenous Customary Laws can benefit from
reform and renewal.

However, in the absence of settler-colonists’ legal institutions, Indigenous Customary
Laws play a crucial role in filling the social needs of the community and in providing alternative
justice mechanisms for survivors of crime. From the management of the land; to performing
rituals on birth, marriage, and deaths; to conducting rites of passage; to conserving sacred sites;
to resolve disputes — and all that lie in between and beyond human existence — Indigenous
Customary Laws ‘represent a common denominator of shared values and practices’. "%
Accordingly, limits and prohibitions should be selectively applied, rather than categorising
Indigenous Customary Laws as mere oral tradition and thereby suggesting that only written
settler-colonist law is viable. Such a perspective is not only offensive but also misguided.
Moreover, forcing Indigenous Customary Laws into written form does serious systematic
violence, as doing so reduces its flexibility, vitality, and responsiveness to community needs
and external forces.”* In a worst-case scenario, producing a written code or ‘“ascertainment” of
customary law will deprive community members of the ownership and control of their own
law. >

Accordingly, Customary Indigenous Laws have proven to be a double-edged sword. On
the one hand, they provide critically important access to dispute resolution for Indigenous
Peoples who have little or no access to the settler-colonists’ court systems due to distance, costs,
language barrier, cultural misunderstanding, lack of training, and limited access to basic
resources.”®* However, in spite of their daily customary practice, Indigenous communities find
that their systems of traditional justice are under continual attack and are regularly misconstrued
by settler-colonists. To be exact, some practices that are related to gender inequity and harmful
traditions that adversely affect girls and women are supported culturally, institutionally and
individually by Indigenous Customary Laws. Harmful traditional practices, such as trial by

ordeal, corporal punishment, female genital cutting and child marriages, all make getting access
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to justice extremely difficult for Indigenous girls and women. Although some efforts have been
made on the part of settler-colonists governments to ban some of these practices, such
prohibitions are often put forward without providing viable and culturally valid alternatives for
Indigenous Peoples.* Furthermore, challenges related to accessing and establishing the formal
court systems in Indigenous communities make implementation and enforcement of settler-
colonist law impossible.

In Liberia, a primary reason these challenges exist is that Indigenous Peoples are poorly
studied. The few studies that focus on Indigenous Peoples in Liberia are outdated, inaccessible,
conducted by non-Liberians or not focused on Indigenous Customary Laws." If such studies
are about Indigenous Customary Laws, then they tend to contain information that is haphazard,
derogatory, stereotypical, distorted or inaccurate.”* Additionally, Liberia’s colonial legacy and
corresponding struggles for political independence across Africa created unique barriers to
engaging respectfully with Native Peoples in Liberia. Hence the persistent lack of high-quality
data and legal cases to evidence Native Peoples’ access to justice in Liberia. Throughout this
research and especially in chapters 3 and 8, case examples are highlighted and discussed to
illustrate diverse ways in which Native Peoples in Liberia are discriminated against and
deliberately denied access to justice.

The treatment of Indigenous girls and women in customary justice systems, which
hinge on access to justice, is often analysed with little understanding of the diversity and nuance
within traditional systems regarding their loci of power for females in Indigenous cultures.*
Whilst the dangers of patriarchy and inequality are very real obstacles to accessing justice, the
potential to effectively exploit customary systems for the benefits of Indigenous girls and
women has often been underestimated.'* Despite the fact that there are instances where access
to justice is challenged and sometimes lacking for girls and women (for example, R v GJ
2005),* in Australia, an Indigenous person who commits a crime suffers double punishment,
being punished by both the settler-colonist legal system and the Aboriginal customary system.

As Australian settler colonists began prosecuting inter se crimes, the jurisdiction of
Indigenous Customary Laws and Anglo-Australian law began to intersect. In Australia, Chief
Justice Forbes reasoned that ‘to interfere with the savage tribes, whose countries we have taken
possession ... the laws that are imported have reference only to the subjects of the parent state; I

am not aware that those laws were ever applied to the transactions taking place between the
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original Natives themselves’."* However, as settler-colonists came in regular contact with
Indigenous Peoples, the pressure to exert legal control over them became real. Initially,
response to inter se crimes arose from complaints made by settler-colonists about increased
street violence amongst groups of Aboriginal Peoples.** Culturally, settler-colonists’ perception
of crimes committed by Aboriginal People became known as ‘the Aboriginal problem’.*
Douglas and Finnane argue that discussion of solving ‘the Aboriginal problem’ provides
evidence of an unsettled ‘legal business’ between settler-colonists and Aboriginal Peoples.*
The ‘Aboriginal problem’ intensified when ‘inter se*” offences had initially arisen out of
complaints by settlers of increased street violence in Perth amongst groups of Aborigines’."*
Douglas and Finnane also suggest that ‘changing attitudes towards violence against women in
the cultures from which the settlers came may well have played their part in the Settler’s
intervention’** to prosecute inter se offences of Aboriginal people. The ‘test’ came as the
prosecution of Helia, the first criminal trial of an Aboriginal person of Swan River, originating
in an intervention by settlers who witnessed his armed and fatal assault of [an Aboriginal]
woman [Yatoobung], an action that demanded response in a (British) culture that was itself
undergoing a reconstruction of its precepts about gender and cruelty and physical
punishment’.* However, asserting the supremacy of Anglo-Australian law on Aboriginal
People met with some resistance.

In R v Murrell and Bummaree 1836, the case that declared Aboriginal Peoples as
British subjects of settler-colonist law, Jack Tango Murrell resisted the assertion that Aboriginal

People were subject to the laws of Britain:

And now the said Jack Congo Murrell in his own proper person comes and having
heard the Information aforesaid read, and protesting that he is not guilty of the premises
charged in the said Information or any part thereof, for plea, nevertheless saith that he
ought not to be compelled to answer to the said Information; because, he saith that the
said Territory of New South Wales before and until the occupation thereof by his late
Majesty King George the third, was inhabited by tribes of native blacks, who were
regulated and governed by usages and customs of their own from time immemorial,
practised and recognised amongst them, and not by the laws of statutes of Great Britain,
and that ever since the occupation of the said Territory as aforesaid, the said tribes have
continued to be, and still are regulated and governed by such usages and customs as
aforesaid, — and not by the laws and statutes of Great Britain. And the said Jack Congo
Murrell further saith that he is a native Black belonging to one of such tribes aforesaid,
and that he is not now, nor at any time heretofore was a subject of the King of Great
Britain and Ireland, nor was nor is subject to any of the laws or statutes of the Kingdom
of Great Britain and Ireland. And the said Jack Congo Murrell further saith that the said
Jabbingee in the said information named, and with the wilful murder of whom the said
Jack Congo Murrell is and by the said information charged, was at the time of such
supposed murder a native Black belonging to one of such Tribes as aforesaid, and was
not then nor at any time theretofore a subject of the King of Great Britain and Ireland,;
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nor at any time was subject to any of the laws or statutes of the Kingdom of Great

Britain and Ireland, or under the protection of the same.****
In an honest, albeit distorted, attempt to apply the rule of law, the Attorney General of New
South Wales responded:

In this case, the prisoner was charged with murder in a populous part of the King’s

territory; it was laid in the information to have been committed within the jurisdiction

of the Court. The reply to this had been, that the prisoner was not amenable to the

British laws, but his principle could not be admitted, the laws of Great Britain did not

recognise any independent power to exist in a British territory, but what was recognised

by law. This country was merely held by occupation, not by conquest, nor was it ceded;

and where lands were so taken possession of, the King was bound to protect by his

kingly power all parties living in it, or who came to visit it; was it to be supposed that

breaches of the peace, and murders, were to be committed within the jurisdiction of the

Court, and yet that the Court should have no controlling power? The law would be

bound to protect every person who came to this colony, and to it they would be

amenable. He, the Attorney General, stood there to protect the whites from the blacks,

and the blacks from the whites; the colour made no difference to him. If the man could

not be tried, their Honours would be sitting there to say they had no jurisdiction over a

case of murder committed within the jurisdiction of the Court. ***

Early colonial judicial decisions that denied the recognition of Indigenous laws also portended
formal equality between Indigenous and non-Indigenous Peoples in the Anglo-Australian justice
system. The same legal institutions that anticipated equality of Indigenous Peoples and settler-
colonists sympathised with, legitimised and authorised the murdering of Aboriginal
Australians. ** Since the colonisation, Indigenous Peoples have experienced levels of
criminalisation disproportionate to non-Indigenous Peoples. As explained in chapter 3, the
relatively high incarceration rate of Indigenous Peoples is explained, in part, by the negative
judicial portrayals of Indigenous offenders.” Efforts to reconcile Indigenous Customary Laws
and Anglo Law in Australia and Liberia continue, as Indigenous Peoples work for recognition
and accommaodation of their ways of being, knowing and doing justice.

Recognising and accommodating Indigenous Customary Laws requires respect for its
ability to evolve and recognition that Western precepts of human rights may be best protected if
a (critical) legal pluralism regime allows traditional customs and institutions to survive.
Persistence of Indigenous Customary Laws depends on resistance from importation,
transplantation and imposition of settler-colonist law. Indigenous Customary Laws can and will
continue to evolve, not through vague legislative amendments the way Western law has
changed, but instead through influence from both inside and outside Indigenous communities.

Such flexibility and openness should be embraced, not frowned upon if critical legal pluralism
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is a vital option.” The challenge facing legal institutions is to create a pluralistic legal

framework that accommodates Indigenous Customary Laws.

4.2 Legal Pluralism and the Rule of Law

Legal pluralism is defined as a situation wherein two or more different legal systems exist and
operate in a single political unit or geographical locale. Legal pluralism is a practical reality,
most notably in Indigenous Liberia and Australia. Critical legal pluralism is the knowledge that
maintains and creates realities whilst ‘challenging the traditional social-scientific legal pluralism
of reified cultures and communities’.” The critical legal pluralist ‘imagines legal subjects as
law “inventing” and not merely “law abiding™’.*** Employing critical legal pluralism, this
dissertation cultivates deep listening through the voices of research participants to reflect on
how the law affects Indigenous Peoples’ lives and how the interpretation of legal documents is
often shaped by the interpreter’s view. Unlike Australia, the Liberian Constitution 1986 (Article
5 (b)) vaguely reserves a role for Native Liberian culture, which recognises the inevitability
of legal pluralism. However, the same Liberian Constitution (1986) deems void, of no legal
effect and unconstitutional ‘[a]ny laws, treaties, statutes, decrees, customs and regulations found
to be inconsistent’ (Article 2, Liberian Constitution 1986), which is why Liberia has yet to find
a functional and effective way of implementing legal pluralism or harmonising relationships
between Indigenous Customary Laws and settler-colonist legal systems. This balancing act is a
condition David Pimentel observes in British colonial regimes, where Indigenous Customary
Law ‘functions only as long as it did not run afoul of now-notorious ‘repugnancy clauses’,
which assumed the superiority of British legal and cultural norms and invalidated any
indigenous law repugnant to those values.’**

Pimentel asserts that it is necessary to recognise and preserve the virtues inherent in
Indigenous legal systems, which are historically undervalued as ‘primitive’ and are still under
attack by those who see them as threats to the protection of human rights whilst imposing
foreign models of governance and justice on Indigenous communities.’#* Pimentel sees nothing
wrong or new with legal pluralism, as it has always proved easier to govern a conquered people
according to their own laws.*”? To counteract the historical devaluation of traditional culture of
colonised states, Pimentel suggests a compelling reason to embrace and pursue legal pluralism:
that is, to preserve and respect Indigenous Customary Laws. Rather than perceiving them as a

meaningful way of appreciating Indigenous cultures, colonial regimes have used legal pluralism
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to foster and exploit political disadvantage by forcing settler-colonists’ legal institutions to
persist under their rule (of law).*

Indigenous Customary Laws persist and maintain their separateness and customary
justice. #* Notwithstanding the supposedly fair and just settler-colonist legal system,
jurisdictional tensions are inevitable. Colonisation and its corresponding imposition of Anglo-
American and English Common Laws on Indigenous Peoples have consistently been marked by
conflict.#* However, The Australian Law Reform Commission confirms that ‘despite the lack
of detailed knowledge in certain areas, there are many indications that Aboriginal Customary
Laws and traditions continue as a real controlling force in the lives of many Aborigines.”**
Since the subjection of Aboriginal Peoples, whether in Australia or Liberia, does not extinguish
Indigenous laws and customs, the question of concern here is whether the formal legal system
can recognise Indigenous Customary Laws and exist alongside them. Crawford and the Law
Reform Commission of Australia identify a common argument against legislative recognition of
Indigenous Customary Laws. The issue is that recognition of Aboriginal Customary Laws
would in some way be discriminatory or unequal or would violate the principle that all
Australians (or Liberians) are, and should be, subject to ‘one law’.**""

By acknowledging different treatment on the basis of Aboriginality [race], recognition of
Indigenous Customary Laws may seem to violate the principle of equality and non-
discrimination.”® In international law, the principle of equality is expressed in a number of
instruments, including the Universal Declaration of Human Rights 1948, the Convention on the
Elimination of Racial Discrimination 1965, and the International Covenant and Civil and
Political Rights 1966. In Ngatayi v The Queen 1980, Justice Murphy opines that ‘[t]he existence
of two systems of law side by side, the prevailing one and Aboriginal Customary Laws, with
their very different attitudes to guilt and responsibility, creates serious problems and the
question of how far our laws should apply to aboriginals and how far their law should be
allowed to apply to them is controversial.”*** However, an International Court of Justice case,
the South West Africa Cases (Ethiopia v South Africa; Liberia v South Africa) 1966, shows
otherwise. In the South West African Cases, Judge Tanaka held that ‘the alleged norm of non-
differentiation as between individuals within a State on the bases of membership of a race, class

or group could not be transferred by way of analogy to international relationship, otherwise it
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