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605 26 Ji.P. 2u5 several charges were heard together against several
defendants who were severally convicted. The Court of Queens
Bench in granting a rule nisi upon another point refused to include
the ground that the charges should have been heard separately.
Cockburn C.J. said “That proceeding was not intended to deprive
*each of the testimony of the others but was thought to be a
‘ ;conwenient method od disposing of the whole matter and it does
"ot appear that it was objected to ", Crompton J said ®As
‘regards the trying of all these pooﬁla together that does not show
*a want of Jjurisdiction. It wgs thought to be more convenient to
m'do 80 and there was no application that each should be taken
isoparatolyf.' Blackburn J, concurred .
. In Wells V Cheyney (1871) 36 J.P? 4 198 several
persons were charged in one information with committing an offence
severally, They teok no objection and their cases were heard
i together, but they were convicted severally. Upon a case stated
‘ the eenvictioné were upheld. The question in the special case was
whether the objection was good® +that the offences, if any, were
“several and could not be the subject of one information®, Upon

rhis question the propwied

of hearing the Defendants' cases
together depended.qy

Cockburn C.d. sa1§ thati'it might have been a good objection but
*the only consequence wbuld have been that a separate information
"would have been issued against each of the persons. It was at mosy
"an irregularity that could be walved and was so walved." -
In Reg v Sturt (1876) 2 V,L,R. (1) 103 the Supreme Court

of Victoria (Stawell C.J. Fellows and Stephen JJ) refused to quash
convictions upon separate informations because the charges were
heard together., The offence charged appears to have been joint
(see per Hood J in Turner V man 10,A.L,R. 102) but in Davidson

v Darlington 2 V.L.R. 667 5 A.L.R. C.n.54 Holroyd J. upheld
convictions upon separate informations which were heard together

| although the offences were several when the guilt or innocence

of the accused turned upon the same facts. In these cases the
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accused de nol appear in any way to have waived the objection
that they should not be trisd together.

In Reg v Wulr 2 A.L.R. c.m. 322, however, Hood J. set aside
conviciione for separate and gpparently quite distinet offences
vharged against separate defendants because the Justices had
heard them together. The defendants €0 not appear to have
walved the objection.

In lerkin v Penfold 1906 V.L.R 535, 12 A.L.R. 337

Cussen J, observed that it followed from Davidson V Darlington
end dbher cases that i1f the Defendants who were charged with
separate offences consented to be tried together they would be
bound by the remult, See also Johnson V Kennedy 1922 V.L.R.
28 A.L.R.194.

In New Zealand Stout C.J, upheld separate convictions

upon several sharges although heard together. 4Ah Kan V Cox
1902 21 N.Z. L.R. 645, In Brown V Bowden 1900 190 N.Z. L.He.
98 the argument and the judgment are based upon the assumption
ghat such a proceeding is binding,

It may be conelderod that defendmnts charged wpen different
informations for summary offences are entitled to separate
hearings, but these cases show thet in BEngland, Victoria and
New Zealend 1t has long been considared thet failure to give
offect to this right does not go to the jurisdiction of the
Justices, nor to the validity of the conviction, but is an
irregularity only which the defendants wmay waive. This view
is in accordance with principle as well as with justice and
convenience., The Statutory roquirement that en information
shall bo conflined to one offence does not appear to affect the
question whether a defendant may waive his right te a seperate
hearing of every informaetlom.

Ul course whenm partles consent to several charges belng heard
togelher they do mot lose or impalr their right to the exclus~
ion of all evidence not lawfulll admissable against them in the
conslderation of the charge against thems
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tf;m-mutma@mmmumm.wmzm
4o hear separate cherges together, there sesms to bs no reason for
presuning uptil the mmxnmmtmmummmm
ged wpon this right end confused the ovidence and applied that
admlgsable only wpon one information to the others. Such a case
@1ffors widely from that in which the Justices; having heard an
information, reserva their decision for the very purpose of sophis-
uuttagtbﬂrmtwhnrmm In so deing they
intimate am inteniicn of informing their Ma};rmly. This is
mumnmmmfozxmsmmumrmammzm
vwmmehunnwmss&msas. Compare R. v Fry
nb.mmzscuccxysmrm v Sutherland 116 L.T. 820
Ab Khen V Cex 21 N.Z.L.R. 645 ot p 652; Loashy V Hain 1914
33 N.Z.L.R. 974,
The statement mummmamcxm of the
prosecution, shile 1t shows that the magistrete ¢1d consider
all ﬁmmtwmmmﬂd«mwmﬁwtuumn
mmlu&w.lmhlmmadmtcouﬂrmm
of deciding whether thr defendants knowingly continued therein
or were armed and were member therssf,
hmwtmmwlhmaﬂmmmﬁmuu
wes all relevant to the i1ssue of unlawful sssembly. 44 is true
mtm«mmwmamwunanmwmm
ﬁunntrm.mmtmmammmmmeozmorw
assembly for sometime afterwards. But upon the iscue what the
Mmm«mmmmm«mﬂm’
incident, which was entirs and inseparable, was strictly admissable.
Boubtless proof of what took place efter the first rush was
mlmoumomamu«nmummmnuu
«mmm.ummmuum:«.u compel the men
mcamumamyuammnunumw
mmvm:tmnmcnmmumqm
mmumammm.num.q,
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Upon the Issue whether the defendents knowingly

perticipeted in the unlevwful assembly the evidence was pointedly
éddrected to each Individual and thers was ne likelihood of confus:
fon.

#hether the remedy of statutory prohibition would be availlable

to cerrect sweh an errer if it appesred thst the Magistrste dld
teks inte condldergtion insdmissables evidence, if thers was ad-
misssble evicence which Justified his decision, it is wnnecess~
&ary to declde; for there 1ls no ressom to think thet he did so.
But this point should net be passed by witheut referring to the
terws of Sec 115 and EX p.Werd (1855) 2 legge 872; Ex p.Elllott
(1881) 2 W.5.%.L.B. §7; Bx p Me Callum (1885) I W.N. 136 , Ex p
Samsiell (19C1) 18 ©.H. ¥.9.W. 2345 Ex Puley Shing (1004) 21 w.N.
E.3.%. 139 snd compare Smith v Hennessy (1902) 19.w.n. H.3.%.23
#eo alse Feck ¥ Adelaide 3.3 Ce. (1914) 18.C.L.R.167.

. Another objectlion relled upen is that depositicns taken in the

sarlisr case, were by consent, read in evidence, In Reg V
Bartrand L.R. I.7.C. 520 the Privy Council expressed thelr
Lordships' "anxlous wish to discowrage gemerally the mode of
laying evidenge before the jury which was adopted” in that case
o a sscond trial for murder and consisted of swasring vitnesses
whe had slready glvem evidence on the former trizl and reading

to them the Judge's noles of the svidance they had then given.
But thelir Lordships sers careful to say evem in thet case that
they "did neot promounce that snything smounting in law to

"a mistrisl esn falrly be charged om the sourse pursued” (at

Fe535) and 1t appesrs that g similer course has besen adopted
both before and since in England et trilals wpon indictment. See
R.VoFoster 7 C.& P 495 R.v Boere 2 Moo & Rob 472; R v lLawrane
25 T.L.R. 374 and the discussion of R v Memsoa in 67 J.P.

267 2nd per Philllmers J. in Fx p Bottonlay 1909 2 X.B. 14 st
P.20. loreover the acndiderations which prompted their Lordships
Mﬁﬁmm,mmthm»mdamumm
ssen and heard the wmitnesses glve tho evidence which the ...



depositlons record. Sut in eny cese, es the Judgments in Bx p
Bottonlay (supra) shew, o resd depositiony before & megistrate
by conwent is not contrary to law, Se¢ alse Glesson v kow Seng
and otherss 18.V.L.R. 696, e
it 15 welé, however, thet the evidence did not establish
en wnisviul escembly beenuse il #ld not prove that the men
working or aboul to wverk at Rothhury were legally entliled to fe
86, Thls contention rests wpon the fact thet during his eross
examinstion a2 vithess saud thess men wers employed at less than
retes fixed by the "Awsrd governdng the lmdusiry®. 7The Awsrd was
not put im ovidencs and ne relisnce wes placsd upen the point
before the Justloas where it =ight have bLeen msi YWy svidence that
these = n were not antiiled te the bensfit of any awerd, ner
employed by & psreson bound by it. :
Of ceurss the mm the informant of proving every
ingrediant In the offence charged including the lswifulness
of the facts from vhich thoss intimldated wers compslled to
abstain. Ths informant ¢1d prove thet, by intinidation, mem
were compelled to sbstalm frow ordinsry work at = coal mines
It might bs thought that,; prima fsele, ordinary werk should be
considersd lawful, The work is ef = deseription which nelther
statubs ner common law dirsctly makes illasgal, but howevar
laprobable, 1t mey be porhapz poseible that its legality is
affected by soms award vhick the Court camnot notice without
proof. n thess circwmstences, the evidence might seem snough
te warrsnt the sonclusion that the work wes lawful unless and
mtil some fnstrument iz preduced which makes thet comclusien
less probable.
The only zuggsstiom made 1z that an swrd exists preseriting
a minlmax wage. Ho preof 1s edducfed that 1t affected tha men
in qusstion or their employer. If we were to speculate es to the
contents of tho eward to which the w»itness referred we might
ramamber ihatl an award preseribing = minimum wage dees not usually
me}tmhml for the employes to work. It makes 1t unlawful
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for the employer to pay less for the work than the prescribed
e s s an ohIOS OF Pomtl oINS A8 48
sagegaurd and protect persons of some particular deseritpion,
it gemerally follows that those who are to be advantaged do not
thomselves commit en 1llegality if they comnive at the benefits
being withheld. It mey well be that this is so in the case

of the Comnonwealth Conciliasfon end Arbitration Act 1904~ 28,
which secures to persens entitled to the bemefit of an Award 1ts
observance by those bound by it. But it is enough to say that
prima facle evidence was glven of the lawfulness of what the
persons intimidated were compellad to refrain from doing.

A further contention was raised to the effect that the evidence
in the case of some of the defendants was insufficlent te
sapport the conclusion that they kmowingly continued in the
unlgwful assembly or being armed were members thereef. The
evidence upon examination appeers quite sufficient in each case
The Appeal should be allowed and the order of the Full Court
discharged, and in liew thereof the order nlsi shouléd be

discharged.

MUEDAY V GXILL JND OJHERS

ORDER.
$333338288
Appeal allowed without cosis.
Order of the Supreme Court discharged. In 1lieu thereof erder
nisl discherged with cosis.
Convictions restored.
L
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