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Abstract

This article provides a critical introduction to contractualism as a moral or ethical theory, that 1s,
as a theory of the nightness and wrongness of individual conduct — focusing speafically on the
influential “Kantian® version of contractualism due to T. M. Scanlon. I begin by elucidating the
key features of Scanlon’s contractualism: justifiability to others; reasonable rejectability; the indi-
vidualist restriction; and mutual recognition. [ then turn to discuss both its appeal and the main
objections that have been raised to it — objections concerning our duties to the cognitively himited
and impaired, aggregation, demandingness, normativity and explanatory adequacy. T conclude by
mentioning some contractualist alternatives to Scanlon’s theory.

Moral contractualism' is the idea that the rightness and wrongness of our conduct 13
somehow to be understood in terms of some kind of actual or hypothetical agreement.2
This vague idea can be developed in many different ways. In this article, I am going to
focus mainly on the extremely influential version advanced by T. M. Scanlon in his 1998
book, What we Owe fo Each Other. Scanlon’s book has generated enormous scholarly
interest. Arguably, 1t has done for moral contractualism what John Rawls’ A Theory of
Justice did for political contractualism, putting it squarely onto the contemporary philo-
sophical map. It 15 therefore well worth our close attention. After giving a brief characteri-
sation of Scanlon’s theory (Section 1) and saying something about its appeal (Section 2),
I shall turn to a consideration of five important objections that have been raised to it
(Section 3). I shall conclude by considering where this leaves us with respect to moral
contractualism in general (Section 4).

1. Scanlon’s Contractualism

Scanlon’s contractualism 1s a version of the ‘Kantian’ model of contractualism, according
to which morality 15 based on a hypothetical agreement undertaken from a common
standgoint and governed by a moral 1deal of mutual respect among free and equal per-
sons.” Central to Scanlon’s version of Kantian contractualism is a notion that he calls jus-
tifiability to others’. As he puts it, ‘thinking about night and wrong is, at the most basic
level, thinking about what could be justified to others on grounds that they, if appropri-
ately motivated, could not reasonably reject’ (5).

What does it mean to say that someone could ‘reasonably reject’ a principle? It means,
in the first instance, that she has a reasonable complaint to the principle. Complaints to a
principle are reasonable only if they are based on good reasons to object to the principle
in question. Scanlon’s account of the considerations that can constitute good reasons to
accept and reject prninciples 15 exphaitly pluralist. One important kind of reason for rea-
sonable acceptance and rejection of principles concerns the effects the principles have on

the individuals’ well-being (136—41). So, for example, the fact that a principle would
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result in my incurring a great loss in well-being provides me with a reason to reject it.
But many other considerations can also give us reasons to accept and reject principles,
such as the fact that they would permit us to be treated unfairly, or that they would
undermine our freedom or autonomy, and so on.

More particularly, the complaint must be, not merely reasonable, but reasonable given
a particular aim, namely, the aim of ‘find[ing] principles for the general regulation of
behavior that others, similarly motivated, could not reasonably reject’ (4). To understand
Just what having this aim involves, we might usefully compare it with two other rather
different aims that individuals might have (Southwood, Contractualism and the Foundations
of Morality, ch. 3). First, they might have the aim of finding principles for the general reg-
ulation of behaviour whether the principles are acceptable or not. Let us say that such
individuals are ‘unconcerned’ for others. Second, individuals mught have the aim of find-
ing principles for the general regulation of behaviour that are acceptable to other individ-
uals, irrespective of whether those other individuals also have the aim of finding
principles that are acceptable to others. Let us say that these individuals are ‘uncondition-
ally concemed’ for others. In contrast, Scanlon’s contractors are, as we might say, ‘condi-
tionally concerned’ for others. They have the aim of finding pnnciples that are acceptable
to other individuals, but only so long as those other individuals also have the aim of find-
ing principles that are acceptable to others.

How does having this aim affect what principles it would be reasonable for individuals
to accept and reject? According to Scanlon, it means that we must weigh up our reasons
to accept and reject principles against others’ reasons to accept and reject those principles.
If there is some other individual who has stronger reasons to accept a principle {or stronger
reasons to reject any alternative to the principle) than we have reasons to reject the princi-
ple, then it would not be reasonable for us to reject the pnnciple. Suppose, for example,
that we have made vanous commitments, the fulfilment of which will prove personally
costly to us. This gives us some reason to object to principles that would require us to
fulfil the commitments. But it would presumably not be reasonable for us to reject the
principles, because those to whom we have made the commitments have much stronger
reasons to accept the principles, reasons based on fairness, trust, agency and so on.

It is important to emphasise that 1t is only particular individuals’ reasons to accept and
reject principles that can affect what principles it 15 reasonable or unreasonable for us to
accept or reject. Scanlon 1s quite explicit that different individuals’ reasons, although they
can and must be weighed against one another, cannot be interpersonally aggregated
(229). Suppose that it would make 10,000,000 different people fractionally better off if
we were permitted to execute politicians who broke electoral promises. Let us suppose
that this gives each of them a weak reason to object to a pnnciple forbidding us to exe-
cute politicians who have broken electoral promises, without making it reasonable for
any of them to reject the principle. The fact that 10,000,000 people would be made
slightly better off 15 not something that can make any difference whatsoever to whether it
would be reasonable for us to accept the principle. The only considerations that matter
are the claims of distinct individuals, not the claims of groups.

It might be wondered what kind of theory Scanlon’s contractualism 1s. It 15 not simply
a piece of moral conceptual analysis — an account of what we mean by calling actions
‘right’ and ‘wrong’. Nor is it merely a criterion of right action, or a discovery procedure
that tells us how to go about finding out which acts are nght and wrong. Scanlon makes
a good deal of the fact that the notion of justifiability to others 1s meant to explain moral-
ity’s distinctive normativity or reason-giving force, something which les well beyond the
Job description of a criterion or discovery procedure (11). It does so, he believes, by
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instantiating a distinctive kind of value, the value of standing in a certain kind of relation
to others. He writes:

This relation, much less personal than fmendship, might be called a relation of mutual recogni-
tion. Standing in this relation to others 15 appealing in itself — worth seeking for its own sake. A
moral person will refrain from lying to others, cheating, harming, or exploiting them, “because
these things are wrong”. But for such a person these requirements are not just formal 1mpera-
tives; they are aspects of the positive value of a way of living with others (162},

Scanlon’s 1dea 15 that to stand 1n this relation just 15 to act towards others in ways that are
Justifiable to them. As acting morally 15 a matter of acting towards others in ways that are
justifiable to them, it follows that we have reasons to act morally.

I beheve that we should think of Scanlon’s contractualism — and indeed moral contrac-
tualism more generally — as a theory of what wltimately grounds morality, a theory of what
ultimately makes actions right and wrong (Southwood, Centractualism and the Foundations
of Movality). This might seem to run explicitly counter to what Scanlon says (see Stratton-
Lake). Scanlon writes:

The contractualist formula ... 15 intended as an account of what it 15 for an act to be wrong.
What makes an act wrong are the properties that would make any principles that allow it one
that 1t would be reasonable to reject (391, n. 21},

However, this is based on a misunderstanding. Suppose that we think that it 15 wrong to
engage In torture, say, because torture involves inflicting pain, suffering and humihation
on fellow human beings. In some sense, this seemns like a perfectly good account of what
makes torture wrong, of what explains why it 1s wrong. However, we might still wonder
why it 15 wrong to inflict pain, suffering and humiliation on fellow human beings. In
other words, we might want to know what ultimately grounds moral facts such as the fact
that torture 1s wrong. One possibility is that there is nothing further to be said; the
wrongness of torture cannot be further explained. I submit that contractualism offers a
different picture. What ultimately explains the fact that torture 1s wrong, according to the
contractualist, 15 that we could not justify to one another pnnciples that permitted us to
inflict the kind of pain, suffering and humihation on our fellow human beings that tor-
ture involves.®

2. The Appeal of Scanlon’s Contractualism

Before we turn to consider objections to Scanlon’s contractualism, it 1s worth saying
something briefly about its appeal. Many philosophers have found it extremely attractive,
even those who confess that they are not ultimately convinced. The main reason for this,
I think, is that it seems to capture much of what 15 appealing about competing theories
without the costs.

Consider agent-based theories — theores such as Kantianism, egoism and virtue ethics.
The nice thing about agent-based theories is that they take very senously the deliberative
or first-person perspective of individual agents (IDarwall, ‘Autonomist Internalism’; Nagel;
Korsgaard). So does Scanlon’s contractualism. There 15 no veil of ignorance in Scanlon’s
theory that requires individuals to shed their distinctive identities, values, goals and com-
mitments. Individuals are not required to cast off their individual standpoints and consider
candidate moral principles from the perspective of the universe. Moreover, Scanlon’s
contractualism effectively assigns to each agent a power of reasonable moral veto so far
as establishing valid moral principles is concerned. If 1t would be reasonable for any
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individual to reject a candidate moral principle, this immediately disqualifies the principle.
Agent-based theones sometimes encounter difficulties, however, when 1t comes to
accounting in the right kind of way for the moral significance of others. Scanlon’s con-
tractualism encounters no such difficulties. Scanlon’s contractors are taken to have the
aim of finding principles that others could not reasonably reject. Others occupy centre-
stage within the moral point of view.

Or consider utilitananism. What 15 plausible about utilitarianism 15 the i1dea that well-
being plays a very significant role in determining what 15 morally right and wrong. Scan-
lon’s contractualism shares this with utilitarianism. Reasonable complaints to principles
based on the effects the principles would have on an individual’s well-being are paradig-
matic instances of the kinds of complaints that suffice to render pnnciples reasonably re-
Jectable and hence invalid. What 15 not so plausible about utilitarianism 15 that well-being
15 all that matters. Scanlon’s contractualism does not make this further claim. On the con-
trary, it holds that plenty of other considerations such as fairness, autonomy and responsi-
bility matter too and can ground objections to principles.

Or again, consider consequentialism (whether utilitarian or otherwise). Like conse-
quentialism, contractualism provides a way of making sense of the idea that morality 15
impartial, that moral decision-making transcends one’s individual perspective. But, unlike
consequentialism, it does not permut interpersonal aggregation. So the fact that a very
great increase in overall good could be had by, say, sacnficing members of 2 minority has
no moral weight according to contractualism. It ‘take[s] seriously the distinction between
persons (Rawls 27). Nor, as we have seen, does Scanlon’s contractualism require ascend-
ing to the point of view of the universe in which one’s interests as an agent are assigned
the same weight as those of others. So it seems to avoid the charge that 1t 15 overly
demanding, or alienating or unfairly freedom-1mpinging.

Or consider intuitionism. Like intuitionism, contractuahsm 1s designed to vindicate
much of commonsense morality. It recognises agent-relative prerogatives and restrictions.
It recognizes asymmetries based on doing and allowing, actions and omissions, responsi-
bility and so on. It recognises a range of permission and obligations — permissions to
assign differential weight to the interests of one’s nearest and dearest, obligations to keep
promises and not to tell malicious lies and so on. Unlike intuitionism, however, it does
not simply take these features of commonsense morality as brute or primitive but, rather,
gives them a deeper explanation or grounding in terms of the idea of jusufiability to
others.

Finally, contractualism — in at least some guises — might also seem to combine what
15 most attractive in various meta-ethical theories. Contractualism is sometimes pre-
sented or interpreted as a kind of constructivism, the thesis that moral facts or truths
are ultimately grounded in facts about what follows from some kind of actual or hypo-
thetical procedure (Timmons).” Like other kinds of moral realism and unlike most
kinds of moral anti-realism, constructivism is capable of vindicating the idea that moral
Judgements are truth apt and indeed sometimes true, and that they are made true by
facts that are somehow independent of individual moral judges. In contrast, many peo-
ple think there 15 something unsatisfactory about both naturalistic versions of moral
realism that claim that morality is (conceptually or metaphysically) reducible to natural
facts and non-naturalistic versions that held that moral facts are brute primitive facts.
Naturalistic versions of moral realism seem incapable of explaining morality’s normativity.
Non-naturalistic versions seem to imply that moral facts are ontologically ‘queer’. In
understanding moral facts as the product of a hypothetical procedure, contractualist
constructivism may seem to capture both the truth in moral realism but also the kemnel
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of truth 1n moral anti-realism — that morality 1s in some sense a human construction,
that moral facts are somehow ‘created’ (Milo).

In short, contractualism appears to tread an attractive middle-path between a number
of hazardous extremes. It is not surprising that many people find it appealing.

3. Objections

Despite 1ts appeal, Scanlon’s contractualism has been on the receiving end of plenty of
vigorous criticism. [ shall focus here on what I take to be five of the most important
objections that have been raised.

3.1. OUR DUTTES TO THE COGNITIVELY LIMITED AND IMPATRED

The first objection concemns the ability of Scanlon’s contractualism to account for our
moral duties to individuals who are cognitively hmited or impaired: the severely men-
tally disabled, infants, non-human animals and so on (Phillips; Hooker, Ideal Code,
Real World 66—70; Nussbaum). The problem 15 that the notion of justifiability to oth-
ers does not seem to make much sense in the case of sach individuals. It seems plau-
sible to suppose that for an individual to have a reason to object to a pnnciple, she
must be 1n a position to recognise that she has such a reason. But the severely men-
tally disabled, young children and non-human animals are clearly not in a position to
recognise considerations as reasons. So it seems that they are necessarily excluded from
Scanlon’s contractual situation. To be sure, this does not mean that Scanlon has to
deny that cogmitively limited and impaired individuals have moral status. After all,
those of us who are able to reasonably accept and reject principles would presumably
object reasonably to pnnciples that permitted doing unpleasant things to the cogni-
tively limited and impaired. This saffices to confer a certain kind of moral status on
them (Morns; Bernstein; Stark). However, their moral status 15 contingent and deriva-
tive: were we not to care about them, their interests would not constrain how we
were permitted to behave towards them. At most, Scanlon’s contractualism seems able
to account for our moral duties {mvoelving the cogmtively limited and impaired; it
seems unable to account for our duties fe them, properly speaking (Hooker, Ideal
Code, Real World 67).

There are two main kinds of responses to this objection. The first 15 to try to extend
the notion of justifiability to others so that the cognitively hmited and impaired are
somehow included in the contractual situation. The obvious way to do this is by assign-
ing trustees to the cognitively limited and impaired who have the task of accepting and
rejecting principles on their behalf. So, although babies, say, cannot reasonably accept and
reject principles, we can imagine trustees who can. For example, the trustees might rea-
sonably object to principles that would permit parents to behave towards their infants in
a way that assigned no weight to their interests.

Scanlon considers this possibility (183) but is rather lukewarm about it, arguably for
good reason. For 1t does not fit well with his account of contractualism’s normative basis.
The notion of justifiability to others, recall, is meant to be a way of cashing out the value
of mutual recognition; our reasons to act in accordance with contractualist principles are,
at root, due to the value of mutual recognition that we realise in doing so. Even if there
15 a kind of one-way recognition involved in our behaving towards the cognitively lim-
ited and impaired in ways to which their trustees could not reasonably reject, the
recognition 1s hardly mutual.
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The second response — Scanlon’s favoured one — 15 to propose that monlity includes
different classes of moral duties, as it were, and that his contractualism 1s only supposed
to be accounting for one class of them, namely our moral duties to other persons. He
writes:

[Clontractualism as T describe it 15 not meant to charactense everything that can be called
< £l i Z L s

moral’ but only that part of the moral sphere that is marked out by certain specific ideas of
nght and wrong, or ‘what we owe to others” The boundary of this part of morality marks an
important moral distinetion, but 1t does not mark the distinction between those beings who
‘count morally” and the rest who are of merely instrumental value (178).°

This may be right but it 15 a costly concession. OQur moral duties seem to form something
lIike a natural kind; there seems to be something important that they have in common,
whether they are duties to other fully cognitively competent persons or to individuals
who are cognitively limited or impaired. If Scanlon’s contractualism cannot account for
the full scope of our moral duties, it 15 tempting to lock for a theory that can.

3.2. AGGREGATION

An attractive feature of Scanlon’s contractualism, as we saw before, 1s that it avoids objec-
tionable forms of aggregation of the kind permitted and indeed required by utilitarianism
and the other kinds of consequentiaism. But aggregation is not always objectionable. On
the contrary, sometimes it seems morally obligatory. If we are in a position to save either
one person or 100 people from violent death and all else is equal, we are monally obliged
to save the 100. This seems to be because the claims of the 100 are collectively weightier
than the claim of the one. But according to Scanlon, we are not permitted to add differ-
ent individuals’ claims together in this way. For there 1s no individual for whom 1t would
be reasonable to object to a principle that would permit us to save the one. So Scanlon’s
contractualism appears to be unable to account for cases of this kind (Reibetanz; Hooker,
‘Contractualism, Spare Wheel, Aggregation’; Norcross; Parfit; Raz).

Scanlon’s way of responding to such cases i1s to argue that individuals within larger
groups do, in fact, have a reasonable objection to not being saved that i1s based on the fact
that failing to do so would be unfair to them (234). Consider a second case in which one
15 in a position to save either one (but not both) of the two individuals from violent
death. Assuming that all else 15 equal, 1t seems clear that it would be permissible to save
either individual. But if this 15 so and if 1t 15 permissible to save the one rather than the
100 1n the first case, then it seems that the extra 99 individuals are not making any moral
difference. That seems unfair. Given that we have reasons to object to principles that fail
to treat us fairly, it would be reasonable for members of the 100 to object to principles
that would permit one to save the one.

Whether this response is satisfactory 15 not entirely clear. For one, it is not clear
whether faimess requires saving the 100 rather than, say, holding a weighted lottery in
which the members of the 100 have 100 tumes the odds of being saved (Broome; Tim-
mermann; Doggett). The advantage of a weighted lottery 15 that it gives each individual
some chance of being saved, whereas saving the 100 gives the solitary individual no
chance of being saved. So, arguably, it is fairer to hold a weighted lottery. For another,
even if it succeeds in showing that we are required to save the 100, it may seem to allow
— indeed require — some of the objectionable forms of aggregation that contractualism
was meant to avoid (Doggett).? Suppose that we could either save the lives of 99 people
or that of 99 people and prevent a 100th person from having a serious migraine. It might
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be argued that if the argument from fairness succeeds in showing that we are required to

save the 100, it also requires us to save the 99 and prevent the 100th person from having

a serious migraine. But, intuitively, this is not correct. It would be permissible to save
B

the 99,

3.3. DEMANDINGNESS

Commonsense morality recognises the existence of a fairly extensive set of what Samuel
Scheffler calls ‘agent-relative prerogatives’9 — entitlements to do things, even where we
could do more good by doing otherwise. So, for example, we are permitted to dine at
restaurants and go to the theatre, even if we could save the lives of the poor by giving
the money to Oxfam. We are permitted to spend our weekends watching the cncket,
even if we could potentially transform individual lives by volunteenng to teach English
to refugees. Contractualism’s ability to vindicate an extensive set of agent-relative prerog-
atives 1s often taken to be crucial in ensuring that, unlike many forms of consequential-
1sm, say, it 15 not excessively demanding; it gives individuals adequate freedom to live
their lives as they see fit (Kumar, ‘Defending the Moral Moderate’).

However, Elizabeth Ashford has argued that contractualism is more demanding than
many people, including Scanlon, seem to have appreciated. Whether the privileged are
required to perform acts that would benefit the underprivileged or not 15 a matter of
whether the reasons of the privileged for rejecting principles that would require them to
do so are outweighed by the reasons of the underpnvileged for rejecting principles that
would permit the privileged to act otherwise. But surely a starving person’s reason for
rejecting a principle that would permit a wealthy person to go to the theatre as opposed
to giving money to Oxfam is simply much stronger than the wealthy person’s reason
for rejecting a prninciple that would require her to give money to Oxfam. What interest
can be more important than survival? Similarly, an uneducated refugee surely has much
better grounds to reject a principle permitting cricket fans to go to the cricket than the
crnicket fan has for rejecting principles that would require her to work in the refugee
shelter.

Notice that the problem is not that Scanlon’s contractualism implies that we have a bit
less freedom than we thought. Rather, Ashford’s point 15 that the contractualist must con-
cede that individuals are potennally required to make great sacrifices where failing to do
so would result in an even greater loss on the part of the needy. It may tumn out that we
are required to sell our car, give up one of our kidneys, quit our job and go and work in
a refugee camp in Somalia and so on. For whatever objection we can have to principles
that would require us to do these things, this is arguably outweighed by the reasons that
the beneficiaries have for rejecting principles that would permit us to do otherwise.

To respond to this objection, the contractualist has two options. One 15 simply to
claim that commonsense morality 1s mistaken in recognising an extensive set of agent-
relative prerogatives. The other is to try to show that the privileged have additional
reasons that make it reasonable for them to object to demanding principles after all.
There are varous possibilities. Perhaps the principles impinge unduly upon the auton-
omy of the privileged. Perhaps they risk treating the privileged as means rather than
ends. Perhaps they have some kind of great expressive disvalue. Whether such a move
will work 15 hard to evaluate. But there 15 a reason to be sceptical. No matter how
significant the costs to the pnvileged, it seems hard to imagine that they will be
sufficient to outweigh the reasons that the starving have for insisting upon demanding
principles.
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