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AGGRAVATING AND MITIGATING FACTORS IN SEX AND NON-SEXUAL VIOLENT CASES

This article reports on the findings of a content analysis of judges’ sentencing remarks for 167 offenders from 159 trials. The results show the wide range of aggravating and mitigating factors considered by judges in sentencing sexual and non-sexual violent offences and identifies those factors which arise most frequently.  The article also sheds light on the sentencing practice of judges at first instance, which complements the understanding of sentencing practice derived from legislative and appellate guidance. In the interests of improving public understanding of sentencing practices, factors which would benefit from better explanation in sentencing remarks are highlighted. Factors, which would appear to require clearer appellate guidance are noted  and some interesting jurisdictional differences in the treatment of some factors are discussed.  

I INTRODUCTION

Australian sentencing statutes[footnoteRef:1] list at least some of the factors that judges must take into account in imposing sentence, but there is considerable variation between jurisdictions in the manner and extent of this guidance.  The most comprehensive list is in New South Wales (NSW), which specifically identifies 22 aggravating and 14 mitigating factors, in addition to ‘any other objective or subjective factor that affects the relative seriousness of the offence’ and ‘any other matters that are required or permitted to be taken into account by the court under any Act or rule of law’.[footnoteRef:2] At the other end of the spectrum, at the time of the trials discussed in this paper, the Tasmanian legislation offered very little guidance as to aggravating and mitigating factors, leaving this to the common law.[footnoteRef:3]   [1:  Crimes Act 1914 (Cth) Pt IB; Sentencing Act 1991 (Vic); Penalties and Sentences Act 1992 (Qld); Sentencing Act 1995 (NT); Sentencing Act 1995 (WA); Sentencing Act 1997 (Tas); Crimes (Sentencing Procedure) Act 1999 (NSW); Crimes (Sentencing) Act 2005 (ACT) Sentencing Act 2017 (SA).]  [2:  Crimes (Sentencing Procedure) Act 1999 (NSW) s 21A. It should be noted that NSW is the only jurisdiction which provides separate lists for aggravating and mitigating factors.]  [3:  A new s 11A was added to the Sentencing Act 1997 (Tas) in 2016 and now lists eight aggravating factors for sexual offences. ] 


Sentencing texts, benchbooks and similar resources also set out statutory and common law aggravating and mitigating factors and appellate guidance in relation to them.[footnoteRef:4] These lists of factors are not exhaustive and, in sentencing practice, judges and magistrates refer to a wide range of factors when imposing sentence. In this context, it is common to assert that previous research has shown that between two and three hundred factors are relevant to sentence.[footnoteRef:5]  While the two Australian and English studies cited to support this asssertion are now forty years old, it seems to be accepted that there are many, even ‘hundreds’ of potentially aggravating and mitigating factors in Australia,[footnoteRef:6] although a more recent English observational study of sentencing in the English Crown Court identified just 46 mitigating factors.[footnoteRef:7]  [4:  See eg Mirko Bagaric, Richard Edney and Theo Alexander, Sentencing in Australia (Lawbook, 7th ed, 2019); Judicial College of Victoria, Victorian Sentencing Manual (4th ed, 2020).]  [5:  Joanna Shapland, Between Conviction and Sentence: The Process of Mitigation (Routledge & Kegan Paul, 1981), 55 and Roger Douglas, Guilty, Your Worship: A Study of Victoria’s Magistrates’ Court (La Trobe University, 1980) 62.]  [6:  Bagaric, Edney and Alexander (n 4) 257; Mirko Bagaric, ‘A rational theory of aggravation and mitigation in sentencing’ (2014) 62 Buffalo Law Review 1159, 1162. ]  [7:  Jessica Jacobson and Mike Hough, Mitigation: The Role of Personal Factors in Sentencing (Prison Reform Trust, 2007) Table 2.2; see also Kevin Kwok-yin Chen, ‘Aggravating and Mitigating  Factors in Context: Culture, Sentencing and Plea Mitigation in Hong Kong’ (2017) 20 New Criminal Law Review 506. ] 


This article reports on an aspect of thee National Jury Sentencing Study, which examined attitudes to sentencing expressed by jurors in trials involving sexual and non-sexual violent offences.[footnoteRef:8] The study aimed to improve our understanding of the factors which drive the apparent lack of satisfaction with sentencing of sex offences specifically. One of its aims was to compare the views of judges and jurors in relation to the relevance and weight of factors which commonly aggravate and mitigate sentence in sex and violent offence cases. 	Comment by Kate Warner: Here I have set out the aims of this article more clearly. [8:  These will be referred to as violence cases, although we acknowledge that sexual offences also involve elements of violence.] 


This paper reports on the results of a content analysis of judges’ sentencing remarks, which was necessary to compare the judges’ views with the jurors’ views. . Our findings:
·  Specifically, shed light on judicial sentencing practice bywe describinge how often the commonly recognised aggravating and mitigating factors we listed for judges and jurors arose in the sentencing remarks, and how much/whether weight appeared to be given to these factors, and the most common additional factors identified thereby complementing doctrinal accounts of aggravating and mitigating factors;
· .  The analysis revealed some interesting differences in the ways judges used some of the factors, including interjurisdictional differences;
· , show howand shed light on the ways in which the judges dealt with controversial factors such as good character, lack of remorse and family hardship;.  It also 
· provided the opportunity to explore the judicial response to factors that have the potential to be criticised as victim-blaming, harm-minimising or a too-willing acceptance of a mitigatory motivation;.[footnoteRef:9] and [9:  See Susan Edwards, Sex and Gender in the Legal Process (Blackstone Press Ltd, 1996) 359-364; Kate Warner, ‘Sexual Offending: Victim, gender and sentencing dilemmas’  in Chappell D and Wilson P (eds), Issues in Australian Crime and Criminal Justice (LexisNexis Butterworths, 2005) ; Amber Wilson, ‘Fury mounts over judge’s sentencing remarks’, The Mercury (Hobart), 4 November 2019, 6. ] 

· identify factors which would benefit from clearer explanation in sentencing remarks or better appellate guidance. 
Our analysis of the sentencing remarks demonstrates the utility of scrutinising sentencing practice in this way. If sentencing factors are not conceptually sound, systematically applied and clearly explained,  the public image of sentencing will suffer. Moreover, poorly understood mitigating factors can be the source of criticism of sentencing.  The trend to make sentencing remarks publicly available provides an opportunity to educate the public about sentencing matters and explain the relevance of sentencing factors which may not be obvious at first glance to a lay audience. 

This is a qualitative study based on content analysis and supplemented by descriptive statistics. It is acknowledged that it can be difficult to categorise legal research[footnoteRef:10] and sentencing research in particular.[footnoteRef:11] This article can be described as empirical legal research which involves an element of doctrinal analysis in the interpretation of the sentencing remarks and contains recommendations for modification of sentencing guidance and practice. As legal empirical research, it must be methodologically rigorous, but it is not required to conform to the strictures of a science or social science paradigm.  Secondly, it should also be acknowledged that analysing and coding sentencing remarks to assess whether a factor is treated as aggravating or mitigating and there are difficulties in determininging the weight given to a factor is not without difficulty,, because sentencing judges must adopt the instinctive synthesis approach and are discouraged from spelling out the arithmetic. [footnoteRef:12] and are discouraged from spelling out the arithmetic. This will be addressed in the next section. Nevertheless, as this study shows, there is utility in scrutinising sentencing practice in this way. If sentencing factors are not conceptually sound, systematically applied and clearly explained,  the public image of sentencing will suffer. Moreover, poorly understood mitigating factors can be the source of criticism of sentencing.  The trend to make sentencing remarks publicly available provides an opportunity to educate the public about sentencing matters and to explain the relevance of sentencing factors which may not be obvious at first glance to a lay audience.  [10:  Paul Chynoweith, ‘Legal Research’ in Andrew Knight and Les Ruddock (eds), Advanced Research in the Built Environment (Wiley-Blackwell, 2008) 28. ]  [11:  Kate Warner, ‘Sentencing Scholarship in Australia’ (2006) 18 Current Issues in Criminal Justice 24.]  [12:  See Markarian v The Queen (2005) 228 CLR 357.] 



II APPROACH AND METHOD

This article draws on data from the multi-stage Australian National Jury Sentencing Study on sex offence sentencing. While the article only relies on data drawn from the content analysis of the sentencing remarks, the approach and method adopted in collecting the data for the first two stages of the study are briefly recounted as background, to explain why the content analysis was required.[footnoteRef:13] Between 2014 and 2016, we recruited jurors from 128 sex and 31 violent offence trials in each of the Australian states and territories except Western Australia, where approval from the Attorney-General to use jurors was refused. More details of the study are given in Warner[footnoteRef:14] and Spiranovic et al.[footnoteRef:15] The break-down of the trials is presented in Table 1. [13:  For more detail, see XX and XX.]  [14: ]  [15: ] 


Table 1: Number of trials, by jurisdiction 

	Jurisdiction
	No of trials

	ACT
	10

	NSW
	20

	NT
	3

	Qld
	26

	SA
	11

	Tas
	20

	Vic
	69

	Total
	159*


*each case was given a code, e.g. D1

For each trial in the study, the judge was invited at the time of imposing sentence to complete a form (the judge’s ranking form) which listed commonly recognised aggravating and mitigating factors. The judge was asked to indicate the relevance of these factors to the sentence imposed by indicating whether ‘a lot’, ‘a little’, or ‘no’ weight had been placed on each of the listed factors or that it ‘did not arise’. Eleven aggravating factors and twelve mitigating factors were listed. These were selected on the basis of the five most common aggravating and mitigating factors identified in the Crown Court Sentencing Survey[footnoteRef:16] and factors commonly relied upon in sex and violent offence cases. At the end of each list, the judge was also asked to include any other aggravating and mitigating factors that were relevant, without asking for an indication of weight. For two of the 159 trials in the study, we received the sentence, but not the sentencing remarks.  [16:  Sentencing Council for England and Wales, Crown Court Sentencing Survey: Annual Publication 2012 (May 2013) 28, 31. ] 


At Stage 2 of the study, jurors were sent the judge’s sentencing remarks and a second survey which included the same list of factors and response options as in the judge’s ranking form. The judges’ response to the request to complete a form was disappointing, with only 18 forms received for 167 convicted offenders from the 157 trials included in the study for which we had sentencing remarks. To remedy the poor response rate and to allow the comparison of the views of judges with jurors’ views, the researchers completed a content analysis of the sentencing remarks for each offender.[footnoteRef:17] The present article reports on this content analysis. [17: ] 


A Content Analysis of the Sentencing Remarks

Based on the sentencing remarks, two of the investigators, working independently, completed the judge’s form (the form that we had hoped each judge would complete) a form for each offender focusing on the manifest content of the remarks.[footnoteRef:18] One of the investigators also coded the sentencing remarks using NVivo software.[footnoteRef:19]  . The two ‘forms’ were then compared and any differences resolved by discussion and checking with the sentencing remarks. This was assisted by using NVivo to retrieve the coded text. NVivo also allowed all text coded to a particular factor and its weight to be compared. This constant comparison resulted in revision of the original coding in some cases to achieve consistency in the coding of a particular factor.  [18:  This was entered into an Excel spreadsheet. ]  [19:  The sentencing remarks for each case were imported into ‘the project’ as a ‘file’; each factor was assigned a ‘node’ (e.g. ‘breach of trust’) and ‘child nodes’ for weight (‘a lot’, ‘a lttle’ and ‘no weight’) and then the relevant text was coded to a ‘node’ and a ‘child node’. This allowed all portions  of text  in the project coded to a specific factor and weight to be selected and  viewed together. It also allowed word searches of the sentencing remarks to find such words as ‘delay’ or ‘remorse’. ] 

Additional fFactors not in the list were sorted and coded into thematic categories. A factor was counted as an aggravating factor if it appeared to make the penalty more severe than if that factor were not present. This includes a factor which tended to increase the culpability of the offender, but also a factor which increased the weight given to a sentencing purpose, such as specific (or personal) deterrence.[footnoteRef:20]  A factor was counted as mitigating if it appeared, expressly or by implication, to be taken into account to reduce the penalty to a lower level than if that factor were not present.   [20:  Bagaric, Edney and Alexander (n 4) 258 define it similarly. The Sentencing Act 1995 (WA),  s 7(1) defines  aggravating factors more narrowly as  factors which in ‘the court’s opinion, increase the culpability of the offender’.  But s 8(1) defines mitigating factors as those which ‘decrease the culpability of the offender or decrease the extent to which the offender should be punished’ thus giving mitigating factors the broader definition. ] 


The content analysis was informed by reference to the law’s approach to relevant sentencing factors. In other words, while the text of the remarks was coded for ‘manifest content’, that is the visible surface content of the text, we cautiously considered ‘latent content’ without substituting our view for the judge’s. If a factor is a legally recognised mitigating factor and is never aggravating, eg the offender’s old age or youth, then, if the judge said this had been ‘taken into account’, it was assumed that it was mitigating, unless the judge added that no weight had been given to it.[footnoteRef:21] Similarly, if the law’s approach to a factor is that it is generally neutral, rather than aggravating or mitigating, then this informed the coding of the factor. The law’s approach to a factor was also taken into consideration when the factor was an element of the offence.  This precluded the factor being counted as an aggravating factor (eg absence of consent in a case of rape).[footnoteRef:22]   [21:  A judge can take a factor into account, consider it and then give it no weight: KAB v Queen [2015] NSWCCA 55, [46]-[59]; see also Crimes (Sentencing Procedure) Act 1999 (NSW), s 21A(5). The difficulty of coding judges’ sentencing reasons is not always sufficiently recognised, for example, Butrus erroneously assumed that a victim impact statement is a mitigating factor and lack of remorse is an aggravating factor: Nina Butrus, ‘Judicial Sentencing Considerations in Cases of Violent Offenders versus Sexual Offenders’ (2018)  25 Psychiatry, Psychology and Law 653. ]  [22: ] 


The  sentencing remarks with forms completed by the judge (n=18) were also coded and the comparison helped inform the coding exercise for the remainder of trials without a completed judge’s form. The judge’s form was accepted in the rare case where there was disagreement between our coding and the form, except where the judge indicated a factor did not arise when the remarks expressly indicated that it did. 

As mentioned above, it is  acknowledged that ‘instinctive synthesis’, the approach to sentencing dictated by the High Court in Wong v The Queen[footnoteRef:23] and Markarian v The Queen,[footnoteRef:24] which neither requires nor permits judges to set out in mathematical terms the weight to be accorded any particular factor, may appear to be an obstacle to assessing whether the sentencing judge gave  ‘a little’ or ‘a lot of’ weight to a factor that is mentioned as arising.   [23:  (2001) 207 CLR 584.]  [24:  (2005) 228 CLR 357. ] 

However, judges are permitted, and do in practice, frequently indicate how much weight is given to a particular factor by stating, for example, that it is of ‘overwhelming importance’[footnoteRef:25] or a matter of ‘serious aggravation’.[footnoteRef:26]  And, in relation to a factor such as good character, it is widely acknowledged that this can be of ‘significant or minimal’ weight and courts do not hesitate to give qualitative descriptions to the amount of weight given.[footnoteRef:27] By adopting categories such as ‘a lot of weight’, ‘a little weight’ and ‘no weight’, the authors had confidence in assessing the amount of weight given within these broad categories. When the judge said that the offence involved a ‘substantial’, ‘significant’ or ‘gross’ breach of trust, this was coded as ‘a lot of weight’. If delay was ‘a powerful factor in mitigation’, it was likewise coded as ‘a lot of weight’, while ‘I take delay into account in a limited way’ was coded as ‘a little weight’. ‘In a limited way’ was found to be a common way of expressing how much weight was given to a mitigating factor. Where there was no express indicator of the weight given to a mentioned factor in the sentencing remarks, the two authors responsible for the coding used the context, the sentence imposed and their extensive combined knowledge of sentencing law and practice to determine whether a factor was given ‘a little weight’, ‘a lot of weight’ or ‘no weight’. It was also found that the NVivo coding assisted this process.   [25:  Saunders v The Queen [2010] VSCA 93, [13] (in relation to prior convictions).]  [26:  R v Esposito [2000] SASC 182, [20] (in relation to planning). ]  [27:  R v Knoote-Parke (2016) 125 SASR 13, [75]. ] 


B Asymmetric factors: aggravating, mitigating or neutral?


The absence of an aggravating factor is not necessarily mitigating,[footnoteRef:28] nor is the absence of a mitigating factor aggravating.[footnoteRef:29] The absence of an aggravating or mitigating factor may simply be neutral. This is exemplified by remorse and absence of remorse, and force or violence and absence of force or violence. The law’s approach to a factor that it is generally treated as neutral, rather than aggravating or mitigating, informed the coding of such factors. The law’s approach to a factor was also taken into consideration when the factor was an element of the offence.  This precluded the factor being counted as an aggravating factor (eg absence of consent in a case of rape).[footnoteRef:30]  Absence of consent is not an element of child sexual offences and so it can be an aggravating factor, provided this does not infringe the rule in R v De Simoni,[footnoteRef:31] which forbids taking into account an aggravating factor, if that would warrant a conviction for a more serious offence.[footnoteRef:32] As for whether or not consent can be raised as a mitigating factor in cases of child sexual offences, the position is clear. To quote the Victorian Court of Appeal in Clarkson v The Queen, ‘a child’s consent, can never of itself be a mitigating factor’, because the statutory prohibition is founded upon a presumption of harm that arises from premature sexual activity.[footnoteRef:33]  [28:  SKA v The Queen [2009] NSWCCA 186, [194]. ]  [29:  For discussion, see Judicial Commission of NSW, Sentencing Bench Book (2019), [9-720].]  [30:  Fairbairn v The Queen [2006] NSWCCA 337; 165 A Crim R 434 and see Stephen Odgers, Sentence (Longueville Books, 2nd ed, 2013) 168-170. ]  [31:  (1981) 147 CLR 383.]  [32:  This means that, in Queensland, where the penalty for rape is life imprisonment and for carnal knowledge of a child between the age of 12 and 16 is 14 years’ imprisonment, absence of consent cannot be an aggravating factor for the carnal knowledge offence.  ]  [33:  Clarkson v The Queen (2011) 32 VR 361; [2011] VSCA 157, [4].] 


III RESULTS AND DISCUSSION
 A Overview

Table 2 shows how frequently the aggravating and mitigating factors listed in the forms arose for the 167 offenders and whether ‘a lot’, ‘a little’ or ‘no weight’ was given to the factor.   It shows a striking contrast between aggravating and mitigating factors in the frequency with which they arose and the weight given to them. All the listed aggravating factors except previous convictions appeared to be given a lot of weight. Mitigating factors arose less frequently than aggravating factors and when they were mentioned, they appeared generally to be given ‘a little weight’ only. The mitigating factor given the most weight when it arose was ‘lack of maturity affecting responsibility’ – in other words, youth.

Table 2: Listed aggravating and mitigating factors (n=167 offenders)

	Listed aggravating factors
	Weight
	Total

	
	A lot
	A little
	No weight
	

	Pre-planning or premeditation
	15
	11
	9
	35

	Sustained or repeated assault
	71
	31
	2
	104

	Victim particularly vulnerable
	83
	25
	7
	115

	Offender on bail, parole etc.
	10
	8
	1
	19

	Abuse of power/trust
	81
	11
	5
	97

	Threatened/actual use of weapon
	22
	2
	1
	25

	Previous convictions
	26
	34
	25
	85

	Threats to prevent V reporting
	14
	14
	0
	28

	Extent of physical injury
	25
	22
	10
	57

	Extent of emotional injury
	111
	32
	7
	150

	More than one victim
	23
	7
	0
	30

	Total
	481
	197
	67
	745

	Listed mitigating factors
	Weight
	Total

	
	A lot
	A little
	No weight
	

	Old age of offender
	3
	23
	11
	37

	Genuine remorse
	3
	12
	5
	20

	Offender undergoing treatment
	3
	9
	1
	13

	Offence impulsive
	5
	27
	10
	42

	In or prospects of work/training
	5
	22
	12
	39

	Loss of job or reputation
	1
	13
	3
	17

	Difficult/deprived background
	3
	35
	20
	58

	Mental disorder/disability 
	2
	26
	21
	49

	Physical illness
	3
	18
	15
	36

	Good character
	15
	49
	10
	74

	Lack of maturity affecting responsibility
	7
	14
	2
	23

	Sole/primary carer of dependent relative
	0
	3
	10
	13

	Total
	50
	251
	120
	421



Table 3 shows the most commonly arising additional potentially aggravating and mitigating factors which were mentioned in the sentencing remarks and whether ‘some’ or ‘no weight’ was given to that factor. A factor was included in this table if it arose in more than ten cases. Additional factors which appeared to be given weight in fewer than ten cases are included in Appendix A. Taken together Tables 2, 3 and Appendix A show that there were similar numbers of aggravating and mitigating factors given weight: 45 different aggravating factors and 48 different mitigating factors were identified. 

Table 3: Additional aggravating and mitigating factors

	Additional aggravating factors
	Some weight
	No weight
	Total

	Absence of remorse
	12
	77
	89

	Age disparity
	24
	0
	24

	Force 
	12
	0
	12

	Grooming
	11
	0
	11

	Impact on secondary victims
	20
	0
	20

	In victim’s home
	19
	0
	19

	Subsequent/concurrent offences
	26
	0
	26

	Unprotected sexual intercourse
	16
	0
	16

	In company
	24
	0
	24

	Total additional aggravating
	164
	77
	241

	Additional mitigating factors
	Some weight
	No weight
	Total

	Absence of force
	1
	7
	8

	Delay
	42
	14
	56

	Family hardship (effect on D)
	8
	2
	10

	Good prospects of rehabilitation
	22
	2
	24

	In protection (in prison)
	8
	4
	12

	Intoxication
	4
	30
	34

	No relevant priors
	76
	3
	79

	Supportive family
	13
	0
	13

	Total additional mitigating
	174
	62
	236



B Aggravating Factors

The most commonly arising listed aggravating factors were ‘extent of emotional injury’, ‘victim particularly vulnerable’, ‘sustained or repeated assault’ and ‘abuse of power/trust’.  Given that almost half of the cases were sex offences with child victims, it is not surprising that these four factors arose the most often. Like all but two of the factors in the list, they were generally given a lot of weight. An exception was prior convictions. Where offenders had prior convictions, this was given ‘a lot of weight’ for 30% compared with  ‘a little weight’ for 40%.  It was given ‘no weight’ for 29% of offenders. In other words, the judge noted that the offender had prior convictions and indicated that they were not relevant.

The most common of the unlisted aggravating factors were ‘subsequent or concurrent offences’; ‘age disparity’ and ‘committing an offence in company’. With the exception of ‘absence of remorse’, all of the additional aggravating factors in Table 3 are legally recognised as aggravating factors.[footnoteRef:34] ‘Unprotected sexual intercourse’ was an aggravating factor for 16 offenders.[footnoteRef:35] A judge’s finding in a recent Tasmanian case that unprotected sex without ejaculation was not an aggravating factor attracted strong criticism in the media[footnoteRef:36] and was subsequently held by the Court of Criminal Appeal to be an error.[footnoteRef:37]  There was no evidence of this error in the sentencing remarks in the cases in this study. We found that ‘unprotected sexual intercourse’ was an aggravating factor whether or not the offender ejaculated (D21), or for other reasons there was no risk of pregnancy (G41, G67). In such cases, it was the risk of a sexually transmitted disease which made unprotected intercourse aggravating. If the offender was aware he had such a disease, this added to the aggravation even if disease was not transmitted (F19).   [34:  For subsequent or concurrent offences as an aggravating factor, see Bagaric, Edney and Alexander (n 4) 276. Impact on secondary victims in offences other than homicide is less often discussed, but as a foreseeable harm of the offence it can be aggravating. ]  [35:  Recognised as aggravating in R v Khem [2008] VSCA 136; 186 A Crim R 465, [17-[21], [33]-[34]. ]  [36:   Wilson (n 9).]  [37:  DPP v JSP [2020] TASCCA 3.] 


Rather than discussing the myriad aggravating factors,  the three  aggravating factors  given the most weight – emotional injury, victim vulnerability and breach of trust – have been selected for further discussion. 

1 Emotional harm

Emotional harm or injury caused by the offence can be mentioned by the judge in imposing sentence for an ‘instrumental’ and/or ‘expressive’ purpose.[footnoteRef:38]  If mentioned solely for an expressive purpose – in other words, to provide a cathartic or therapeutic benefit to the victim by having their voice heard without influencing the sentence – it is not an aggravating factor.  But if taken into account by the judge to increase the sentence that would have been imposed without considering the emotional impact on the victim, its purpose is instrumental and it is an aggravating factor.  This is in accordance with the common law, which provides that any harm caused by the offence, such as injury, loss or damage, is relevant to an assessment of the seriousness of the offence in determining the sentence and therefore aggravating.[footnoteRef:39] There are two provisos: that the harm is not an ingredient of the offence[footnoteRef:40] and that it is at least reasonably foreseeable.[footnoteRef:41]  [38:  For a discussion of these distinct purposes of VIS, see Julian V Roberts and Edna Erez, ‘Victim Impact Statements at Sentencing: Expressive and Instrumental Purposes’ in Anthony Bottom and Julian V Roberts (eds), Hearing the Victim: Adversarial Justice, Crime Victims and the State (Willan, 2010); Sentencing Council,  New South Wales, Victims’ Involvement in Sentencing, Report (2018), [1.57]- [1.64].  This appears to suggest (at 1.59) that giving effect to the one of the purposes of sentencing, that is, recognising the ‘harm done to the victim of the crime and the community in accordance with s 3A(g) of the Act is an instrumental purpose rather than an expressive one.   ]  [39:  Siganto v The Queen (1998) 194 CLR 656, [29]. ]  [40:  R v De Simoni (1981) 147 CLR 383.]  [41:  R v Boyd [1975] VR 168, 172; R v Agius (2000) 77 SASR 469. In Victoria, the courts have determined that the common law rule has been reversed by the insertion in 2005 into the Sentencing Act 1991 (Vic) of  s 5(2)(daa), which explicitly links the impact of the offence to the definition of ‘victim’ in s 3(1) as a person who has suffered injury as a direct result of the offence whether or not it was reasonably foreseeable: Vanstone v The Queen (2012) 35 VR 526 at [34]; see also Arie Freiberg, Fox & Freiberg’s Sentencing: State and Federal Law in Victoria (Lawbook Co, 3rd ed, 2014) 283. Compare the view of the New South Wales Court of Criminal Appeal in Josefski v The Queen [2010 NSWCCA 41, [38]-[39]; GG v The Queen [2018] NSWCCA 280, [105], which asserts the common law position. ] 


In some jurisdictions, the requirement to take into account the consequences of an offence has been given statutory recognition. In Victoria, for example, the Sentencing Act 1991, provides that the court must have regard to an impact of the offence on any victim (s 5(daa) and any injury, loss or damage resulting directly from the offence (s5(db). In NSW, there seems to be some confusion as to whether or not emotional harm needs to be more than might be expected to qualify as an aggravating factor under the Crimes (Sentencing Procedure) Act 1999, with s 21A(g) listing as an aggravating factor the fact that the ‘injury, emotional harm, loss or damage caused by the offence was substantial’. The concern in NSW seems to be to avoid double-counting for emotional harm when it is not substantially greater than normally expected or presumed.[footnoteRef:42] It appears, however, that the point at which emotional harm becomes aggravating is unclear in NSW.[footnoteRef:43]   [42:  Odgers (n 30) 223-224; see also GG v The Queen [2018] NSWCCA 280, [60]-[63]. ]  [43:  Bagaric, Edney and Alexander (n 4) 287. ] 


Appellate guidance in other jurisdictions does not make a distinction between emotional harm that is normally expected from the particular offence and emotional harm that is greater than normally expected in order to qualify as an aggravating factor.[footnoteRef:44]   [44:  For example, JWM v Tasmania (2017) 27 TasR 365 [81] where despite being within the ambit of what might reasonably be expected as a consequence of maintaining a sexual relationship with a young person, the effect of the crime on the victim was characterised as an aggravating factor. ] 


(a) Analysis of sentencing remarks

Emotional harm was the most commonly arising sentencing factor in our trials. It arose for 150 out of the 167 offenders in the study. The difficulty of determining whether it was being  used for an intrumental or an expressive purpose has been adverted to.  We assumed that when it was mentioned it was being used for an instrumental purpose (ie it was given weight as an aggravating factor) unless the judge indicated otherwise.  On this assumption, it appeared to be given a lot of weight in two-thirds of the cases in which emotional harm was mentioned.  It was given no weight in seven cases, six of which were NSW trials.  The lack of clarity in the appellate guidance in NSW described above is mirrored in the sentencing remarks. In some NSW cases, the judge explicitly stated that emotional harm was ‘not a separate aggravating circumstance’ (B13) or, that while relevant under s 3A(g) (recognising the harm done to the victim), it was ‘not an aggravating circumstance under s 21A(g)’ (B19). Other similar statements included: ‘I have taken that [emotional harm] into account but not to aggravate culpability or the sentence’ (B18) or that the victim impact statements ‘are not being referred to by me as indicating some special aggravation of these offences’.  Such comments were made by five different judges.  However, in two of these cases, the judge had completed the form indicating that emotional harm was an aggravating factor. There were also cases where no weight was given to emotional harm on the form, but the judge said the ‘emotional impact was substantial’(B10), as well as cases where the form matched the comments.  

There was also an ACT case (A6), involving marital rape, where the judge made this comment:

It is clear from the complainant’s statement that she had, in fact suffered a major impact upon her psychological well-being. … I am not prepared to find that the psychological impact of the offences on the complainant was greater than would ordinarily be expected from the nature of the offences and the circumstances of those offences. 

In summary, while emotional harm was the most commonly mentioned factor, in some New South Wales cases in particular, it appeared to be referred to only for an expressive purpose and was not given weight as an aggravating factor. 

2 Victim vulnerability

The case law recognises victim vulnerability as an aggravating factor in a range of situations, including vulnerability by reason of youth, old age, or other obvious incapacity, such as an intellectual or physical handicap.[footnoteRef:45] In some jurisdictions, this is also explicit in the legislation. Section 21A(2)(l) of the Crimes (Sentencing Procedure) Act 1999 (NSW) lists as an aggravating factor the fact the victim was vulnerable, for example, because s/he was very young or very old or had a disability or because of his or her geographic isolation or occupation (such as a hospital worker). Section 11(1)( b) of the Sentencing Act 2017 (SA) refers to ‘the personal circumstances and vulnerability of any victim of the offence whether because of the victim’s age, occupation, relationship to the defendant, disability or otherwise’. The rationale for considering victim vulnerability aggravating is that when this is known to the offender, it increases culpability. In the case of child sex offending, it has also been explained on the basis of a greater likelihood of exploitation and a decreased ability to resist.[footnoteRef:46] [45:  Freiberg (n 41) 330; Bagaric, Edney and Alexander (n 4) 289-291. ]  [46:  MLP v The Queen [2006[ NSWCCA 271 Kirby J, [22]; R v KB [2011] NSWCCA 190, [58].] 


When the vulnerability of the victim is an element of the offence, such as in the offence of sexual intercourse of a person with an intellectual disability,[footnoteRef:47] to count victim vulnerability as an aggravating factor is double counting.[footnoteRef:48] Similarly, when the age of the victim is an element of the offence, care needs to be taken to avoid the possibility of double counting when making victim vulnerability by reason of youth an aggravating factor.  [47:  For example, Crimes Act 1900 (NSW) s 66F(3). ]  [48:  R v Wickham [2004] NSWCCA 193, [32]; and see Odgers (n 30) 168-169. ] 


(a) Analysis of sentencing remarks

Victim vulnerability was a  factor in the sentences for two-thirds of the sentenced offenders (115 of 167). It appeared to be given a ‘lot of weight’ as an aggravating factor in most of these cases.  Most (more than 70%) were child sexual offences where the victim’s youth was the reason for vulnerability. For example, in B24, where the offender had sexual intercourse with his four-year-old son, the judge noted that ‘the younger the victim, the more serious the offence might be, as the younger the child, the more defenceless and vulnerable’.  However, youth was often combined with other reasons for vulnerability, such as emotional or psychological frailty. In B11, the judge said the victim ‘was additionally vulnerable to the attentions of the offender because of a degree of emotional frailty that was evident in the homesickness suffered by [him]’. Residing in state or out of home care provided additional reasons for vulnerability, as did the illness or incapacity of the victim’s mother or the intoxication of the victim. 

The victim’s intoxication was the reason for vulnerability in half of the 16 cases where victim vulnerability was a factor in sexual offences with adult victims. In these cases, it usually appeared to be treated as an aggravating factor.  For example, in a case of rape (F17), where the victim was clearly intoxicated, the judge said ‘the lack of pre-meditation is mitigating, but the complainant’s condition and her vulnerability is an aggravating factor’.

3 Breach of trust

Breach of trust is a well-recognised aggravating sentencing factor.  However, the common law has adopted a restricted meaning of breach of trust that requires a particular relationship equivalent to a ‘position of trust’.[footnoteRef:49] This is a special relationship that transcends the usual duty of care arising between persons in everyday contact or business and social dealings.[footnoteRef:50] The mere fact that the victim has erroneously trusted the offender, such as in a date rape scenario, does not give rise to a trust relationship.[footnoteRef:51] Breach of trust is regarded as increasing the seriousness of an offence because of the basic societal values it flouts and the exploitation of vulnerability involved.[footnoteRef:52]  A person in a relationship of trust with another has a responsibilty not to act to their detriment; doing so adds to their culpability.  [49:  Freiberg (n 41) 325, citing Suleman v The Queen [2009] NSWCCA 70, [22]. ]  [50:  Suleman v The Queen [2009] NSWCCA 70, [22].]  [51:  R v MAK [2005] NSWCCA 368, [102]-[103]. ]  [52:  Bagaric, Edney and Alexander (n 4) 296. ] 


(a) Analysis of sentencing remarks
‘Abuse of trust/power’ was a common aggravating factor in the cases in this study. The cases in which the factor arose were scrutinised to see how strictly the judges applied the concept of a breach of trust. The majority of breach of trust cases were child sexual offences and in almost all, this factor was given ‘a lot of weight’. In most cases, the breach of trust fell within well-recognised examples: the offender was a parent (including step or de facto parents), grandparent, uncle or close family member, such as a much older half-brother of the victim living in the same house (A8) or was a priest, teacher, coach or carer of the victim.  

In the seven child sexual offence cases where ‘a little weight’ appeared to be given to breach of trust, the trust relationship was more tenuous, for example a neighbour who had children visiting for a sleep-over, an 18-year-old cousin of the victim, or a close family friend of the victim’s parents. In the latter case (A9), where the offender was convicted of two counts of acts of indecency with a young person, Penfold J said at [17]:

[the offender] was not in a position of authority over the victim, and nor was he in a position of trust in the sense that, for instance, a babysitter is in a position of trust, or a house-guest who has been allowed to share a bed with a daughter of the household (R v WR [No. 5] [2015] ACTSC 258).  On the other hand, a house-guest who takes advantage of his friends’ hospitality to make sexual advances to their underage daughter has certainly, in my view, abused their hospitality.

There were four cases where a breach of trust arose on the facts, but no weight was given to it.  In one case (G7), the fact the victim was under the offender’s care or authority was an element of the offence. In A7, a case of incest, the judge declined to give breach of trust any weight because the relationship with the victim was an element of the offence, although breach of trust was mentioned as an aggravating factor for all of the other incest offences in the study. In the third case, the victim was the offender’s niece (D28). Breach of trust was not mentioned, which was perhaps an oversight.  The fourth (E10), a family violence case, made no mention of a breach of trust.  In five other family violence cases, breach of trust was mentioned as aggravating.

Of the 14 breach of trust cases with an adult victim, seven cases fell outside a strict interpretation of a breach of trust. For example, the offender and victim were co-employees, acquaintances or friends, and yet breach of trust was clearly considered an aggravating factor. This finding, coupled with the findings in the Victorian Jury Sentencing Study[footnoteRef:53] in relation to breach of trust where the adult victim had trusted the offender in a social setting, suggests that breach of trust is a factor where sentencing practice is not always consistent with appellate guidance.  [53:  XX.] 






C Mitigating factors

Table 2 shows that the listed mitigating factors rarely attracted a lot of weight.  The most commonly arising factors were ‘good character’ (n=75), ‘difficult/deprived background’ (n=58) and ‘mental disorder/disability’ (n=49).  In the list of additional mitigating factors, ‘no relevant priors’ (n=61) and, ‘delay’ (n=56) and ‘intoxication’ stand out. 

Old age, physical illness, good character, absence of relevant prior convictions and delay have been selected for particular discussion as these factors tend to arise more commonly for sex offenders than for other offenders. Hardship to family is a controversial factor with jurisdictional differences, so it has also been selected for discussion. Intoxication has also been included because while it is a factor that is generally neutral rather than mitigating (or aggravating), in some circumstances it can be mitigating and in some aggravating.[footnoteRef:54] [54:  Bagaric, Edney and Alexander (n 4) 414. ] 


1 Old age

Old age is an accepted mitigating factor in sentencing, particularly when it is combined with failing health.[footnoteRef:55] In addition to explaining this on the basis that old age makes prison more arduous than normal, appellate courts have explained it on the basis that each year of a sentence represents a substantial proportion of the life left to an offender of advanced years.[footnoteRef:56]  This latter rationale suggests mercy, rather than an application of a specific sentencing principle. But the counter-argument is that if the offender had been sentenced sooner, he or she would have spent a longer period in prison in the prime of their life.[footnoteRef:57] Moreover, the fact the offender is old does not diminish the seriousness of the offence. [55:  Freiberg (n 41) 357-360; Bagaric, Edney and Alexander (n 4) 435-436; Odgers (n 30) 243,  conflates advanced age with physical condition/health, rather than dealing with it as a separate factor. ]  [56:  R v Hunter (1984) 36 SASR 101, 103 (King CJ) and the many cases citing it; R v Gulyas [2007] WASCA 263, [54]; as to mercy, see [34].]  [57:  Freiberg (n 41) 359, citing R v Ellis [2010] SASC 118, [83]; R v Cave [2012] SASCFC 42, [32]. ] 


(a) Analysis of sentencing remarks

There were 37 offenders in the study for whom ‘old age’ or ‘advanced years’ was an appropriate description. They were aged between 61 and 90.[footnoteRef:58]  Generally, this factor appeared to be given ‘a little’, rather than ‘a lot’ or ‘no’ weight.   Where it was given weight, most cases offered some explanation for why old age should be treated as mitigating. Two main reasons were given. The most common explanation was that it makes imprisonment more burdensome.  The low likelihood of re-offending, demonstrated by a significant period since the offences were committed and the lack of subsequent offences, was also mentioned to justify mitigation. This was sometimes linked with a reduced need to give weight to specific deterrence and/or community protection. In one of these cases (D15), where a lot of weight was given to the offender’s age (89 at the time of offending and 90 at sentence) the need for general deterrence was also said to be not as significant. And the sentencing judge was ‘particularly mindful’ of the medical evidence that ‘if [he] were to be given a custodial sentence [he] would be at risk of physical and mental deterioration. I think that if [he] were incarcerated on [his] release [his] ability to return to independent living would be severely diminished.’ [58:  There was one offender in his ‘mid fifties’ (B12). The judge accepted the submission that as ‘an ageing man’ custody would bear more heavily upon him. ] 


In some instances, old age was linked with poor physical health and with delay. In A5, where the 73-year-old offender was sentenced for historic sex offences to three years and nine months’ imprisonment, three years of which were suspended, the sentencing judge stated that age and ill-health militated against a lengthy term of full-time imprisonment. He quoted Murrell CJ in R v Djenadija,[footnoteRef:59] who said:   [59:  [2015] ACTSC 207.] 


When considered together with the offender’s old age and associated ill-health, the delay is relevant to sentencing because the offender now confronts the possibility of full-time imprisonment as a man in poor health and in his declining years.

There were 12 cases where no weight was given to old age (although the offender was of an age where it might be thought to be relevant). For example, in G80, the judge did not consider that the fact age and health difficulties would make imprisonment more burdensome for the 70-year-old offender was such as to enliven the need to moderate the sentence.  

2 Physical illness

Physical ill-health is a well-recognised mitigating factor. However, it is generally accepted that it will attract mitigation only where imprisonment will be a greater burden on the offender than on a person without such a condition or if there is a serious risk of imprisonment aggravating the condition. This two-limbed statement of King CJ in R v Smith[footnoteRef:60] has been repeated and applied in numerous cases.  At the same time, courts have cautioned that ill-health cannot be allowed to become a licence to commit crime, nor can offenders expect to escape punishment because of their health.[footnoteRef:61]  [60:  (1987) 44 SASR 587, 589. ]  [61:  R v Smith (1987) 44 SASR 587, 589 (King CJ0 ; R v Van Boxtel [2005] VSCA 175, [30]; Smith v The Queen [2018] VSCA 208, [30]. ] 


In relation to the first limb of Smith J’s statement, the approach generally accepted is that the test is not whether the offender will have more difficulty coping with his ill-health or disability inside prison than outside, but whether the offender will suffer more from imprisonment by reason of that condition than a normal person would.[footnoteRef:62] In other words, the test does not demand that imprisonment will make ill-health a greater burden, but that ill-health will make imprisonment a greater burden.[footnoteRef:63]  [62:  R v Van Boxtel [2005] VSCA 175, [32]-[33]; Smith v The Queen [2018] VSCA 208,[33]; cf R v Boyes (2004) 8 VR 230, [21]. ]  [63:  Smith v The Queen [2018] VSCA 208, [32].] 


In addition to the two rationales for allowing ill-health to be mitigating, there are instances such as a terminal illness where there is a role for compassion and mercy.[footnoteRef:64] A reduced need for specific deterrence and community protection because of the effects of illness on the offender’s likelihood of reoffending has also been suggested as grounds for a lesser sentence.[footnoteRef:65] [64:  See R v Rockford [2015] SASFC 51,  [9] (Kourakis CJ and Sulan J), [68] (Stanley J) and cited cases. The appellant had a terminal illness with two years to live; R v Wickham [2004] NSWCCA 193, Howie J at [18]. ]  [65:  See R v Rockford [2015] SASFC 51, [8] (Kourakis CJ and Sulan J). ] 


Courts have sometimes added the qualification to the effect that there is no requirement that ill-health must reduce the severity of the sentence – that is, the weight to be given to mitigation is another matter altogether and it may make no difference at all.[footnoteRef:66] [66:   R v Wickham [2004] NSWCCA 193, [18] (Howie J); R v  Van Boxtel (2005) 11 VR 258, [33] (Callaway JA). ] 


(a) Analysis of sentencing remarks

As Table 2 shows, physical illness was mentioned in 36 cases. However, while it appeared to be given some weight in mitigation in a majority of cases, this was rarely ‘a lot of weight’ (3 cases) and mostly ‘a little weight’ (18 cases).   When the reason for moderating the sentence because of ill-heath was explained, it was on the basis that imprisonment would be more difficult than for someone who does not suffer from the condition afflicting the offender.  Notably, in almost half of the cases where a physical illness was mentioned, there was no indication that it was  given any mitigatory weight at all. In a few cases, it was made quite clear that no weight was given to the offender’s ill-health, by statements such as ‘I do not consider that for you, prison will be more burdensome such as to enliven the need to moderate the sentence’ (G80). And in G5, the judge stated: ‘You have some health problems, diabetes, high cholesterol and arthritis. There is no suggestion they will not be able to be adequately managed in custody’. Similarly, in C3, where the medical reports indicated that the offender suffered from heart disease  and a renal impairment, the judge said: 

There is no suggestion that I can see that these conditions cannot be adequately treated in a prison environment. I have received evidence from the authorities responsible for the prison that you can be adequately cared for and I accept that to be the case.

This clarity is useful. In the interests of  enhancing public understanding of sentencing, it would be helpful if judges clarified whether any mitigatory weight had been given to a physical illness and why it should or should not be given weight in the particular circumstances.  





3 Good character and the absence of prior convictions 

Our list of mitigating factors did not distinguish between an absence of a criminal record and good character.  However, while these two factors are frequently fused by the courts, sentencing legislation and case law deals with them separately.  For example, s 21A(3)(e) of the Crimes (Sentencing Procedure) Act 1999 (NSW)  refers to a lack of a record (or any significant record) or previous convictions, while s 21A(3)(f) refers to good character.[footnoteRef:67]  The distinction is that an absence of prior convictions has a negative connotation, whereas good character can refer to something of a more positive nature, including a history of previous good works and contribution to the community. For this reason, the factors were coded separately in the analysis of the sentencing remarks. This also had the advantage of allowing an assessment of the relationship between the two factors.  [67:  See also Sentencing Act 1991 (Vic) s 6 and Penaties and Sentences Act 1992 (Qld) s 11: definition of ‘character’ refers to previous convictions and any significant contributions made by the offender to the community.  Most of the provisions restricting the weight to these factors in cases of child sexual assault refer to them separately. ] 


(a) Conceptual basis for ascribing weight to (no priors and) good character 

The reasons why good character should be treated as mitigating include that a ‘morally good’ person is less deserving of punishment than a ‘morally neutral or bad’ person. In addition, good character suggests that the offender’s crimes were out of character and thus re-offending unlikely[footnoteRef:68] or may indicate a capacity to appreciate censure, so that repetition is unlikely.[footnoteRef:69] The only way good character has independent relevance, apart from the risk of re-offending and prospects of rehabilitation, is on the basis that as a morally good person they are less deserving of punishment. Despite the conceptually shaky basis for allowing good character or absence of prior convictions as an independent mitigating factor,[footnoteRef:70] it is generally well-established at common law.[footnoteRef:71]   [68:  Ryan v The Queen (2001) 206 CLR 267, [30] (McHugh J) (‘Ryan’). ]  [69:  Ibid [60] (Gummow J).]  [70:  Gabrielle Wolf and Mirko Bagaric, ‘Nice or Nasty? Reasons to Abolish Character as a Consideration in Australian Sentencing Hearings and Professionals’ Disciplinary Proceedings’ (2018) 44 Monash University Law Review 56.]  [71:  Ryan (n 68) [30] – [31] (McHugh J); Kate Warner, ‘Sentencing Review 2008-2009’ (2010) Criminal Law Journal 16, 19. ] 


(b) The exclusion of good character in cases of child sexual offences

The common law position is that, in cases of child sexual abuse, where the offender has used his (or her) good character and position of trust in the community to gain the confidence of the parents of the abused child and/or the child itself, only limited weight should be given to good character.[footnoteRef:72] [72:  Ryan, ibid. The minority considered that no weight should be given to good character in such circumstances. ] 


Five Australian jurisdictions now have a statutory provision which forbids the use of good character and lack of prior convictions as a mitigating factor in the case of child sexual offences if this was of assistance in the commission of the offence.[footnoteRef:73] However, at the time of sentence for the offenders in this study, only NSW and South Australia had enacted such a provision. There is some uncertainty about the ambit of the restriction. In NSW, the Court of Criminal Appeal in NLR v The Queen[footnoteRef:74] has indicated that a sentencing judge should make an express finding specific to the offender that good character or lack of previous convictions helped the offender commit the crime before the provision applies. The Court accepted that such a finding was open where the offender was the victim’s step-grandfather.[footnoteRef:75]  However, it has also been held  that the provision was not applicable where the offender was the de facto partner of the victim’s mother on the grounds that it was the relationship with the victim’s mother that facilitated the offences, rather than the offender’s good character.[footnoteRef:76] In another case where the offender was the victim’s stepfather, one judge said the provision was not applicable and the other that it was.[footnoteRef:77] Less controversially, it has been applied in relation to a teacher[footnoteRef:78] and a child-care worker. In the latter case, the Court explained that good character assisted the offender in obtaining the position and so assisted the offender to commit the offences.[footnoteRef:79] In South Australia, it has been held that the provision only operates to exclude good behaviour and lack of prior convictions as mitigatory factors in their own right and not in relation to prospects of rehabilitation and likelihood of re-offending.[footnoteRef:80] [73:  See Crimes (Sentencing Procedure) Act 1999 (NSW) s 21A(5A), introduced in 2008; Sentencing Act 2017 (SA) s 11(4) (previously Criminal Law (Sentencing) Act 1988 (SA), s 10(3)(ba)), introduced in 2014; Sentencing Act 1991 (Vic) s 5AA(1), introduced in 2018; Crimes (Sentencing) Act 2005 (ACT), s 34A, introduced in 2018; Sentencing Act 1997 (Tas) s 11A(2), introduced in 2016. ]  [74:  [2011] NSWCCA 246, [25]-[32].  ]  [75:  See also O’Brien v The Queen [2013] NSWCCA 197, where the provision was applied when the offender was a friend of the victim’s family. ]  [76:  AH v The Queen [2015] NSWCCA 51, [25]. ]  [77:  GG v The Queen [2018] NSWCCA 289, [10] (Payne JA), [98] (Schmidt J). ]  [78:  Thomas v The Queen [2019] NSWCCA 265, [31]. ]  [79:  R v Stoupe [2015] NSWCCA 175, [86]. Freiberg, Donnelly and Gelb noted the uncertainty surrounding these provisions in their report to the Royal Commission into Institutional Responses to Child Sexual Abuse: Sentencing for Child Sexual Abuse in Institutional Contexts (July 2015), 82-83. ]  [80:  R v Knoote-Parke (2016) 125 SASR 13. ] 


(c) Analysis of sentencing remarks

In coding for good character, good character was interpreted quite broadly and coded as arising in cases where the judge noted the offender had led a productive life and made a positive contribution to the community. This did not require the judge to expressly use the words ‘good character’.  No relevant criminal record was coded when the judge noted this. 

As Tables 2 and 3 show, an absence of relevant prior convictions (n=76) appeared to be given weight more often than good character (n=66). There was considerable overlap between the two factors, with most offenders of otherwise good character having no relevant prior convictions. When good character was given some weight as a mitigating factor, it tended to be ‘a little weight’, with just a fifth of offenders of otherwise good character being granted ‘a lot of weight’ for this. 

It was rare for judges to give an explanation of why good character or a clean record was mitigating. In the handful of cases where reasons were given, it was linked with prospects of rehabilitation, for example, ‘past behaviour is a very good indicator of future behaviour’ (B16) or ‘that counts significantly in your favour in terms of assessing your prospects of rehabilitation’ (G16). It was also linked with specific deterrence, as in ‘I do not think personal deterrence is a major consideration, particularly having regard to your age and your otherwise good history’ (D23).

In two cases, the judge explained that an absence of a criminal record would make imprisonment more difficult. For example, in G6, the judge said, ‘I take into account the fact that imprisonment for the first time is difficult for anyone, difficult for a person who has no previous convictions of any sort, and more so for a person of your mature years’. There is some appellate support for such an approach, but it is contentious.[footnoteRef:81]   [81:  Freiberg (n 41) 351.] 


The NSW and South Australian cases were examined to determine the effect of the statutory provision precluding reliance on good character and an absence of prior convictions when this was of assistance in the commission of the offence. Four sentences from NSW and one from South Australia were identified.  In a NSW case (B9), the judge was referred to the case of NLR, discussed above.  He rejected the application of s 21A(5A), finding that neither the offender’s prior good character nor his lack of prior convictions was of assistance in the commission of the offences.  That finding is understandable, given the offender was a somewhat reluctant carer of his nephew. However, less easy to follow is the case involving a former priest who committed a long list of sexual offences. The judge commented that good character and the lack of prior convictions had not assisted the offender in the commission of the offences, because it was his position as a deacon that was of assistance, rather than his good character (B12 and B20).[footnoteRef:82] There were two other cases of sexual abuse by a priest (B11 and B19) where the statutory injunction excluding consideration of good character was not applied and good character was given a little weight, presumably because the  historic offences were not relevant sex offences for the purposes of the section. This situation is now covered by amendments which  include historic offences in the reach of the provision. [82:  The judge also noted that most of his offences were not listed as ‘child sexual offences’ in the provision in any event. ] 


The offender in the South Australian case was a gym coach who was convicted of sexually assaulting a young female member of his club. He was allowed credit for good character because the judge stated he was ‘not satisfied that your lack of prior convictions and/or good character were of assistance to you in the commission of the offences’ (E4). 

Following the recommendation of the Royal Commission into Institutional Responses to Child Sexual Abuse, statutory provisions excluding good character as a mitigating factor have been adopted in more jurisdictions. The above analysis of appellate guidance and sentencing practice suggests a need for clearer appellate guidance. 
 

4 Hardship to family

The common law position is clear: hardship to the offender’s family or dependants as a result of a sentence is only relevant in exceptional cases.[footnoteRef:83] The exceptional circumstances test is justified on the basis that hardship to dependants is an inevitable consequence of imprisonment and secondly, that the primary function of sentencing is to impose a sentence which is commensurate with the seriousness of the crime.  However, sentencing legislation in two Australian jurisdictions, the Commonwealth and the ACT,[footnoteRef:84] makes the probable effect of any sentence under consideration on the offender’s family or dependants a relevant sentencing factor. At the time of the South Australian trials in the study, there was a similar provision (s 10(1)(n)) in the now repealed Crimes (Sentencing) Act 1988 (SA), but this has not been retained in the current Act, the Sentencing Act 2017 (SA). The interpretation of these provisions has been controversial.  Generally, the Commonwealth and South Australian provisions have not been read as reversing the common law position,[footnoteRef:85] although there is now growing disquiet over this interpretation.[footnoteRef:86] In the ACT, it has been accepted that the statutory provision does require the court to accept family hardship as a mitigating factor.[footnoteRef:87]   [83:  Markovic v The Queen [2010] VSCA 105.]  [84:  Crimes Act 1914 (Cth) s 16A(2)(p); Crimes (Sentencing) Act 2005 (ACT) s 33(1)(o). ]  [85:  Commonwealth: Togias v The Queen (2001) 127 A Crim R 23; Elshani v the Queen (2015) 255 A Crim R 488; South Australia: R v Adami (1989) 51 SASR 229; R v Carpentieri (2001) 81 SASR 164. ]  [86:  DPP (Cth ) v Pratten (No 2) [2017] NSWCCA 42, [162] (Campbell J),  [163] (Adams J), R v Betka [2020] NSWSC 77, [77].]  [87:  Craft v Diebert [2004] ACTCA 15; R v Ashman [2010] ACTSC 45. ] 


According to the Victorian Court of Appeal, the common law exceptional circumstances test does not prevent a court from taking into account the effect on the offender of the hardship caused to others by his or her imprisonment.[footnoteRef:88]  [88:  Markovic v The Queen [2010] VSCA 105 at [5].] 


(a) Analysis of sentencing remarks

Hardship to family was coded as two separate factors: ‘sole/primary carer for dependent relative’ (a listed factor) and as an additional mitigating factor, ‘family hardship (effect on D)’. As Table 2 shows, for 13 offenders, the judge noted that he or she was the sole or primary carer of a dependent or it was submitted that the circumstances justified taking hardship to the family as a result of the offender’s imprisonment into account. This appeared to be accepted as mitigating in three cases, without an express finding that the circumstances were exceptional:  one, a Victorian case (G50), where the judge took ‘into account’ that the offender was his 84-year-old mother’s carer; a Tasmanian case (F10) where a mother with sole custody of two young children was given a sentence of imprisonment for stabbing her partner during an argument, which was suspended due to her ‘personal circumstances’; and a NSW case (B22) where the judge indicated he had given a little weight to this factor on the aggravating and mitigating factors form.  

What was notable, however, was that judges in seven Victorian cases took into account as a mitigating factor the fact that the offender’s knowledge of the hardship experienced by his family would make imprisonment more burdensome for the offender. In two of these cases, consideration of hardship to the family had been expressly rejected on the grounds it was not exceptional.  As noted above, taking into account the added burden to the offender of imprisonment where it causes family hardship is permitted by the Victorian Court of Appeal’s decision in Markovic. In the Victorian jury sentencing study, the additional impact of imprisonment on the offender because of hardship to family was also found to be allowed as a mitigating factor.[footnoteRef:89] By contrast, there was no evidence of this being applied as a source of mitigation in other jurisdictions.   [89:  This applied for 16 of the 140 offenders: XX. ] 


5 Delay

Delay is not referred to in any of the lists of mitigating factors in sentencing legislation, but it is well-accepted at common law that while it is not in itself mitigating, in some circumstances it can be treated as such. First, it is relevant if, during the delay, the offender has demonstrated evidence of rehabilitation, which in turn will greatly reduce, if not extinguish, the need for specific deterrence. Secondly, it is mitigating if the delay is undue or unreasonable, not attributable to the offender and causes significant anxiety and distress, on the grounds that this is punishment itself and fairness dictates that it should for that reason reduce the penalty imposed by the court.[footnoteRef:90] Delay can also be linked with other mitigating factors such as old age[footnoteRef:91] and youth,[footnoteRef:92] while a delay caused by an interstate sentence may also be given favourable consideration on grounds of fairness.[footnoteRef:93]   [90:  Freiberg (n 41) 429-433; Bagaric, Edney and Alexander (n 4) 456-461; R v Merrett (2007) 14 VR 39, [34]-[36]; Tones v The Queen [2017] VSCA 118, [36]-[43].  ]  [91:  R v L, Ex-parte Attorney-General (Qld) (1995) 84 A Crim R 142, 144; [1996] Qd R 63.]  [92:  R v Boland (2007) 17 VR 300, [16]. ]  [93:  Mill v The Queen (1988) 166 CLR 59, 64. ] 


(a) Analysis of sentencing remarks

Delay was not included in the list of mitigating factors in the judge’s form.  However, analysis of the sentencing remarks revealed that it was the third most common mitigating factor and was given weight in sentencing one-quarter (25%) of the offenders in the study. In an additional 14 cases, 25% of cases where ‘delay’ was mentioned, it was given ‘no weight’.  In the Victorian jury sentencing study (about 70% of which were also cases of sex and violent offences), delay was also a common mitigating factor.[footnoteRef:94]   [94:  XX] 


The remarks were analysed to determine the basis on which delay was treated as mitigating. This revealed that the most common justification was anxiety and stress (mentioned in almost half of the cases). Rehabilitation during the delay or the fact the offender had not re-offended in that period were also commonly mentioned.  In one case, (B19), delay was given mitigating weight in ‘a limited way’ because, in the judge’s words,  ‘the offender will serve his sentence when he is in his sixties and seventies which will be more onerous than if he served the sentence at about the time of his offending in his twenties and thirties.’ In other words, delay was not itself mitigating, but was linked to old age as a mitigating factor. And in another, (G24), a delay of 10 months in charging the offender was ‘taken into account’ and ‘of some significance’, because, at the time of the offence, the offender was 18. No further explanation was offered. In a case of sexual assault of an adult victim (D2), a delay of three months between the offence and the complaint and another few weeks until the defendant was interviewed by the police was taken into account because of the ‘impact on [his] capacity to recall detail’, a reason that is not usually given to justify delay being mitigating. 

There were six cases where the reasons why delay was mitigating were not explained, including one where it was said to be ‘a powerful mitigating factor’ (G6).  As has been argued previously,[footnoteRef:95] while appellate guidance does not require judges to spell out why a particular factor is mitigating, delay is a factor which would benefit from a clear explanation of the rationale for making it mitigating in sentencing remarks so that its relevance can be appreciated.  [95:  Ibid, 32. ] 


6 Intoxication

In NSW and Queensland, the sentencing legislation prohibits reliance on intoxication as a mitigating factor.[footnoteRef:96] The common law position is that while it is usually a neutral factor,  it may reduce the penalty where it bears upon another mitigating factor. Examples include where intoxication supports the characterisation of the offence as ‘out of character’[footnoteRef:97] or spontaneous and unplanned,[footnoteRef:98] or where prospects of rehabilitation are assessed as positive because of steps taken by the offender to address substance abuse that led to the offending.[footnoteRef:99] It also has been accepted that some degree of mitigation may be appropriate when an addiction originated in the medical prescription of a drug.[footnoteRef:100]  On the other hand, intoxication has been relied upon as an aggravating factor where it has made the offender more frightening,[footnoteRef:101] and, in cases of alcohol or drug-fuelled street violence, the courts have indicated that there is a greater need for denunciation and specific and general deterrence.[footnoteRef:102] [96:  Crimes (Sentencing Procedure) Act 1999 (NSW) s 21A(5AA); Penalties and Sentences Act 1992 (Qld) s 9(9A).]  [97:  R v Sewell (1981) 29 SASR 12, 15. ]  [98:  R v YS [2014] NSWCCA 226.]  [99:  R v Koumis (2008) 14 VR 434, [53]-[59]; Brown v The Queen [2014] NSWCCA 335, [29]. ]  [100:  Talbot v The Queen (1992) 34 FCR 105, 105-106. ]  [101:  R v Groom [1999] 2 VR 159, [24].]  [102:  See Luke McNamara et al, ‘Evidence of Intoxication in Australian Courts: A Complex Vairiable with Multiple Effects’ (2017) 43 Monash University Law Review 148, 183-184. ] 






(a) Analysis of sentencing remarks

As Table 3 shows, intoxication at the time of the commission of the offence was mentioned  in the sentencing of 34 offenders. In most cases it was coded as a neutral factor.    However, there were four cases where it appeared to be given mitigatory weight. For example, in a case of ‘digital rape’ of a sixteen-year-old girl (B8), the judge said that the offender’s intoxication mitigated the objective seriousness of the offence ‘to some extent’. In another case of rape (G11) the judge said that as the offending was associated with alcohol abuse,  the decision to abstain from alcohol was a good one and a good indicator of prospects of rehabilitation. In a case where the offender was convicted of  sexual penetration of a child, (G71), in discussing the mitigating circumstances the judge said that  ‘the offending had all occurred … when you were very intoxicated and there was no planning’.  And in a case of wounding (F3), the fact the offence was impulsive and arose from the female offender’s excessive consumption of alcohol combined with a prescribed drug appeared to be considered mitigating in combination with her good progress towards rehabilitation.

The cases coded as neutral included a case of rape where the judge noted that intoxication was not mitigating, citing s 21A(5AA) of the Crimes (Sentencing Procedure) Act 1999 (NSW) but added that it helped him ‘in my predictive assessment of his future prospects because it is clear to me that while he may have had a problem with binge drinking, this offence has shocked him out of that particular problem’ (B15). The judge did not add intoxication to the list of mitigating factors on the form he completed so it was coded as neutral. There were five cases where the judge said intoxication ‘explains’ but does not excuse offending. For example, in D8, another case of rape, the judge said,  ‘Drunkenness, of course, is no excuse but it does offer some explanation as to how you came to do this’. And in D1, a case of indecent dealing with a child, the judge in referring to the fact that the offender was intoxicated when he offended, ‘That does not provide an excuse for the offending, but it may serve to explain behaviour which is otherwise quite out of character’. It has been argued that to say intoxication ‘explains’ but does not excuse offending suggests an implied reduction in the offender’s culpability.[footnoteRef:103] However, we coded such statements as neutral. [103:  Ibid, 176. ] 


In the other cases where intoxication was coded as neutral or no weight, the judge clearly said it was not mitigating or gave no indication that any weight had been given to it. A9 is an example where the judge clearly discounted giving any mitigatory weight to intoxication by referring to the pre-sentence report’s description of the offender’s use of intoxication to explain his offending as ‘minimising the offences’. This suggests it counted against the offender, rather than in his favour. 

There were two co-offenders for whom intoxication appeared to be aggravating – the judge said, ‘These types of “home invasion” incidents in which actual violence is done to the occupants are viewed as serious. Drunken violence, whether gratuitous or in order to sort out personal issues, needs to be completely condemned’ (F8). In another case (B6), one of unprovoked street violence, it was argued that intoxication was aggravating. The judge said:

I have taken it into account when I come to consider the general circumstances.  I also … regard it as important when I come to consider matters of specific and general deterrence and obviously as part of my overall synthesis.  To take it into account further would, I believe, to double count this important factor on sentencing.

This was coded as neutral, in accordance with the judge’s form, which had not added intoxication as an aggravating factor. 

The analysis of the sentencing remarks relating to intoxication tends to mirror the appellate guidance in relation to intoxication. It also shows the difficulty of interpreting the comments in relation to intoxication, particularly the statement that intoxication is not an excuse but ‘explains’ the offender’s conduct. Such statements can be read as minimising the seriousness of the offence and as objectionable for that reason. They should be avoided along with statements such as ‘intoxication mitigated the objective seriousness’ of a sexual offence, even if qualified by adding ‘to some extent’ (B8). This is not to say that  the relevance of intoxication to other mitigatory circumstances should be ignored.  This discussion reveals the difficult task faced by a sentencing judge who wishes to avoid a suggestion of minimising the seriousness of the offence but at the same time to do justice to mitigating considerations.

D Asymmetric factors: aggravating, mitigating or neutral?

As explained in the method section above, neither tThe absence of an aggravating factor is not is necessarily mitigating,,[footnoteRef:104] nor is is the absence of a mitigating factor aggravating – it mayg.[footnoteRef:105] The absence of an aggravating or mitigating factor may simply be neutral. RThis is exemplified by remorse and absence of remorse, and force or violence and absence of force or violence and absence of consent and consent are examples. . Absence of consent and consent is another example of a pair of factors where it cannot be assumed that absence of consent is aggravating and consent mitigating. Absence of consent is not an element of child sexual offences and so it can be an aggravating factor provided this does not infringe the rule R v De Simoni,[footnoteRef:106] which forbids taking into account an aggravating factor if that would warrant a conviction for a more serious offence.[footnoteRef:107] As for whether or not consent can be raised as a mitigating factor in cases of child sexual offences, the position is clear. To quote the Victorian Court of Appeal in Clarkson v The Queen, ‘a child’s consent, can never of itself be a mitigating factor’ because the statutory prohibition is founded upon a presumption of harm that arises from premature sexual activity.[footnoteRef:108] We found just two cases where consent was raised as a mitigating factor in cases of child sexual assault and, in each case, the sentencing judge applied theis decision in Clarkson v The Queen[footnoteRef:109]  in rejecting the proposition.   [104: ]  [105: ]  [106: ]  [107: ]  [108: ]  [109:  (2011) 32 VR 361; [2011] VSCA 157.] 


1 Lack of remorse/remorse

Lack of remorse and remorse are of interest because although remorse is a well accepted mitigating factor[footnoteRef:110] and its merits as such have been widely debated,[footnoteRef:111]  there has been much less discussion given to the lack of it as an aggravating factor. It appears that in Scotland, lack of remorse is accepted as aggravating,[footnoteRef:112] as it is in at least some US jurisdictions,[footnoteRef:113]  However, the conventional Anglo-Australian legal approach is that it is a neutral factor rather than an aggravating one.[footnoteRef:114]That said, in Queensland, s 9(3)(i), 6(h) and (7)(e) of the Penalties and Sentences Act 1992 provide that remorse and lack of remorse are relevant in offences causing physical harm, child sex offences and child exploitation material offences.[footnoteRef:115]  In addition, s 5(2C) of the Sentencing Act 1991 (Vic) provides that, in sentencing an offender, the court may have regard to the offender’s conduct at trial as an indication of remorse or lack of it.  Neither of these provisions should be construed to reverse the common law position and make lack of remorse an aggravating factor. Rather, they should be read in the light of the common law principle that ‘whilst remorse is a circumstance of mitigation, its absence is not an aggravating factor’.[footnoteRef:116]  Read in this way, the Victorian provision merely means that the offender’s conduct at trial may be considered to support or rebut a claim of remorse. And the Queensland provision merely indicates that lack of remorse may be taken into account by the sentencing judge to show, for example, that specific deterrence or denunciation remain important considerations, rather than as a factor which allows more weight to be given to these considerations.[footnoteRef:117] However, we identified one appellate decision which indicated that lack of remorse could be aggravating. In Cowan, where the offender was sentenced for the high-profile murder of Daniel Morcombe, lack of remorse was listed by the Crown as relevant to the discretion to delay parole eligibility beyond the minimum term. This was accepted by McMurdo P, who stated:[footnoteRef:118]  [110:  See eg Alvares v  The Queen  (2011) 209 A Crim R 297 at [44]; Crimes Act 1914 (Cth) s16A(2)(f); Crimes (Sentencing) Act 2005 (ACT) s 33(1)(w); Crimes (Sentencing Procedure) Act 1999 (NSW) s 21A(3)(i); Sentencing Act (NT) s 53A(8)(b); Penalties and Sentencing Act 1992 (Qld) s 9(4)(i); Sentencing Act 2017 (SA) s 11(1)(g). ]  [111:  Steven Keith Tudor, ‘Why Should Remorse be a Mitigating Factor in Sentencing?’ (2008) 2 Criminal Law and Philosophy 241; Richard L Lippke, ‘Response to Tudor: Remorse-based Sentence Reductions in Theory and Practice’ (2008) 2 Criminal Law and Philosophy 259; Mirko Bagaric and Kumar Amarasekara, ‘Feeling Sorry? – Tell Someone Who Cares: The Irrelevance of Remorse in Sentencing’ (2001) 40 Howard Journal of Criminal Justice 364;  Hannah Maslen and Julian Roberts, ‘Remorse and Sentencing: An Analysis of Sentencing Guidelines and Sentencing Practice’ in Andrew Ashworth and Julian Roberts (eds), Sentencing Guidelines: Exploring the English Model (Oxford Scholarship Online, 2013) DOI:10.1093/acprof:oso/9780199684571.003.0008.]  [112:  Carolyn Black et al, Public Perceptions of Sentencing, (National Survey Report, submitted to the Scottish Sentencing Council, 2019) 16 where lack of remorse is listed as a common aggravating factor.  ]  [113:  Bryan Ward, ‘A Plea Best Not Taken: Why Criminal Defendants Should Avoid the Alford Plea’ (2003) 68 Missouri Law Review 920, 921, n 44; Jules Epstein, ‘Silence: Insolubly Ambiguous and Deadly: The Constitutional, Evidentiary and Moral Reasons for Excluding ‘Lack of Remorse’ Testimony and Argument in Capital Sentencing Proceedings’ (2004) 14 Temple Political & Civil Rights Law Review 45, 50.  ]  [114:  Freiberg (n 41) 408  states that, ‘[i]t is a mitigating factor when present, but lack of contrition cannot be a ground for increasing a sentence’. Similarly Bagaric, Edney and Alexander (n 4) 258 assert that it is clear that ‘the absence of a mitigating factor such as remorse, cannot increase the sanction’; see also Judicial Commission of NSW, Sentencing Bench Book, [10.420].]  [115:  This provision was introduced by a 2003 amendment to the Act. While there was some concern in the debate about credit being given for good character and remorse in the case of child sex offences, there was no debate in Parliament about whether or not absence of remorse should be aggravating. Lack of remorse in these provisions does not appear to have been discussed at all by the Court of Appeal. ]  [116:  R v Duncan [1998] 3 VR 208, 215 (Callaway J), applied in Smith v The Queen [2018] VSCA 258, [84]; see also Mune v The Queen [2011] VSCA 231,[11]-[13]; DPP v Ristevski [2019] VSCA 287, [9], [74].  ]  [117:  R v Wharley (2007) 175 A Crim R 253; [2007] QCA 295, [17]. ]  [118:  R v Cowan [2015] QCA 87, [131].] 


The respondent’s criminality was aggravated by his chillingly similar past offending, his complete lack of remorse and insight into his actions and his poor prospects of rehabilitation. 
  
(a) Analysis sentencing remarks

It is accepted that genuine remorse can exist, notwithstanding the offender’s decision to contest the charges and plead not guilty.[footnoteRef:119]  In this study, there were 15 offenders who benefited from this mitigating factor. These were either cases of negligent or reckless conduct (in some of these, the offender had been acquitted of the more serious offence, but convicted of the offence for which a guilty plea had been entered but not accepted); cases where there was a late expression of remorse after trial; or cases where remorse was accepted in relation to other associated charges. [119:  R v Gray [1977] VR 225, 231; Geraldine Mackenzie, ‘The Guilty Plea Discount: Does Pragmatism win over Proportionality and Principle?’ (2007) 11 Southern University Law Review 205.] 


As Table 3 shows, lack of remorse was one of the most commonly mentioned factors (89 offenders). However, in the majority of these cases (87% (n=77)), it was treated as a neutral factor, with the judge indicating expressly or by implication that absence of remorse meant that the benefits of remorse were absent. In some cases, it was expressly stated that lack of remorse was not an aggravating factor, for example, (E5), where the judge said:  

You have not shown any remorse for your offending. You are not to be penalised for that, but it does mean you are not eligible for the significant credit that would have been available had you pled guilty and expressed remorse and contrition for your actions.

Similarly, in G8, the judge stated:

There is obviously no remorse.  There are no utilitarian benefits applying to a guilty plea.  These are not matters in aggravation. It is just that the very sizeable mitigatory matters that are sometimes present in some cases, are not present here.

In many other cases, it was also clear that a lack of remorse meant that the mitigatory benefits of remorse were absent. However, in 14% (n=12) of cases where absence of remorse was mentioned by the judge, it was treated as aggravating rather than neutral. This was because lack of remorse showed the need for a greater emphasis on specific deterrence or demonstrated that the offender had poor prospects of rehabilitation.  In G16, it was linked to culpability, as well as specific deterrence and rehabilitation:

Your conduct, in pleading not guilty, and subjecting the complainant to the cross-examination as she was, shows an absence of remorse, and an absence of insight into your own values and conduct which bears on my assessment of your moral culpability, your prospects for rehabilitation, and supports the need to give weight to specific deterrence as well as to general deterrence.

It is difficult to read this statement as only saying that lack of remorse indicates that retribution and deterrence remain important considerations (which would make it a neutral consideration), rather than that extra weight should be given to them (implying it is aggravating). 

In some cases, absence of remorse was listed with other recognised aggravating factors, such as breach of trust. In one case (G57), it was included in a numbered list of ‘aggravating features’. In these cases, absence of remorse was coded as aggravating, but there were also cases where it was ambiguous, which were accordingly coded as neutral.  For example, the judge in G56 stated: ‘You showed no remorse, not a skerrick of remorse and you still have not done so’. And in a case of domestic violence (C1), the judge noted:

The offender has shown no remorse for what he did to the victim. He callously refused to take her to the clinic and he continues to deny that he engaged in this conduct. He gave evidence during the trial and he was disbelieved by the jury. The offending is serious offending. The attack upon the victim was sustained. It occurred because the victim did not do what the offender told her to do. 

The Queensland cases did not appear to take a different approach, despite the existence of the statutory provisions making absence of remorse a relevant factor. In two cases, the judge indicated that any remorse or lack of it was relevant, but in no case was it clear that it was taken into account as an aggravating factor. Notably, Queensland judges were more likely to indicate that it was neutral by a comment such as ‘I cannot afford you any recognition for remorse’ (eg D23). 

The minority of cases where absence of remorse was treated as an aggravating factor raises the question of the conceptual basis for treating it as aggravating, rather than neutral.  As a post-offence fact, which is not part of the circumstances of the crime,  it is difficult to justify as aggravating in terms of culpability. The seriousness of the offence should be judged at the time of the commission of the offence and cannot be increased or diminished by assessments of the offender’s subsequent state of mind or actions. [footnoteRef:120] A stronger argument is that absence of remorse is relevant to prospects of rehabilitation and specific deterrence. However, if the rationale for increasing the sentence because of a lack of remorse is that the remorseless offender is more likely to re-offend, this would need strong evidence and the difficulties of predicting dangerous offending in individual cases are well-known.[footnoteRef:121]   [120:  However, post-offence conduct in cases of homicide, eg hiding the body, can be aggravating if part of the circumstances of the offence: Freiberg (n 41) 412-414; DPP v England [1999] 2 VR 258; DPP v Ristevski [2019] VSCA 287, [7]-[9]; [73]-[74].  In R v Scholes [1999] 1 VR 337, the offender’s conduct in moving his girlfriend’s body into  the driver’s seat was said to ‘illuminate [his] moral culpability’ for the offence of  culpable driving causing death: 349.]  [121:  Andrew Ashworth, Sentencing and Criminal Justice (Cambridge University Press, 6th ed, 2015) 245. ] 


Tudor is one of the few commentators to discuss absence of remorse.[footnoteRef:122] With Proeve, he has argued that lack of remorse should not itself be aggravating, but it could be used by the sentencing judge to rebut a claim of remorse or infer the presence of something else which is accepted as aggravating, such as future dangerousness.[footnoteRef:123] In such a case, it is not the absence of remorse itself which is aggravating, but the risk the offender poses to society.  [122:  Tudor (n 23) 256-257.]  [123:  Michael Proeve and Steven Tudor, Remorse: Psychological and Jurisprudential Perspectives (Routledge, 2016) 139-156. ] 


From the public’s point of view, there may be force in the argument that if remorse is a well-accepted mitigating factor, then its absence should be aggravating.[footnoteRef:124] However, justifications for including a factor as aggravating or mitigating should be ‘strong and specific’[footnoteRef:125] and, given the rationale for including absence of remorse as an aggravating factor is relatively weak, we argue that it should not be an aggravating factor in its own right.   Sentencing practice is generally consistent with this, although in 13% of cases where lack of remorse was mentioned, it appeared to be treated as aggravating.  [124:  There is, it seems, public support for considering absence of remorse as aggravating. In the US lack of remorse is a significant factor in jurors’ decisions to vote for the death penalty: For example Scott Sundby, ‘The Capital Jury and Absolution: The Intersection of Trial Strategy, Remorse and the Death Penalty’ (1998) 83 Cornell Law Review 1557, 1560;  and in a recent study of public perceptions for the Scottish Sentencing Council, 82% of respondents felt that lack of remorse should make the sentence tougher: Carolyn Black et al (n 112) 16.]  [125:  Ashworth (n 121) 164. ] 


2 Force or violence/absence of force or violence

The degree of force or violence used in committing an offence is relevant to its objective gravity[footnoteRef:126] and where more force was used than needed to accomplish the offence, this is an aggravating factor.  This is sometimes referred to as ‘gratuitous’ violence. Sentencing legislation in NSW and the Northern Territory provides that it is an aggravating factor if the offence involved the actual or threatened use of violence, although this is subject to the proviso that this is not an element of the offence.[footnoteRef:127]  Conversely where there is no gratuitous violence or no more force is used than necessary to commit the offence, this can be referred to,[footnoteRef:128] but only as a neutral, rather than mitigating, factor.  [126:  See for example: R v AJP [2004] NSWCCA 434, Simpson J at [25].]  [127:  Crimes (Sentencing Procedure) Act 1999 (NSW), s 21A(2)(b); Sentencing Act 1995 (NT), s 6A(f). It is also now an aggravating factor in Tasmania for sexual offences: Sentencing Act 1997 (Tas), s 11A(1)(e). ]  [128:  For example, R v Boutell [2018] QCA 52, [2], [17]. ] 


(a) Analysis of sentencing remarks

As Table 2 shows, there were 12 cases where force or violence appeared to be given weight as an aggravating factor. There were also  eight sentences where the fact that there was no force or violence was mentioned (see Table 3).  Except in one case, this was coded as ‘no weight’ or neutral.  In the case in which it was coded as a mitigating factor (G68), a case of sexual penetration of a child under the age of 16 years, the judge explicitly stated the fact that ‘there was no evidence of physical force’ was one of the ‘matters of mitigation’. This was quite clearly an error.

While the law’s view that an absence of force or violence is neutral, rather than aggravating, is clear, it may not be clear to members of the public. To avoid sending the wrong message, it would be preferable if judges clarified this position when referring to an absence of force or violence by stating this is not mitigating but merely means that force or violence as an aggravating factor is absent.

IV CONCLUSION

Analysis of the sentencing remarks in the National Jury Sentencing Study was a preliminary step to a comparison of judges’ and jurors’ treatment of aggravating and mitigating factors. Some interesting findings and insights emerged from this analysis, namely, factors which would benefit from clearer explanation from judges at first instance and factors which seem to require clearer appellate guidance. There were also some jurisdictional differences worth highlighting, as well as factors which would benefit from further debate and discussion. Finally, the opportunity to scrutinise sentencing remarks revealed some insights into the way judges treated factors which in the past have been said to display victim-blaming and harm-minimising attitudes. 

Courts are increasingly making sentencing remarks publicly available to improve community understanding of the factual detail of cases and the reasons for sentence.  This means that sentencing remarks need to be clearly explained with the public in mind, as well as the parties and the possibility of scrutiny by an appeal court. Our analysis of sentencing remarks revealed some factors that could benefit from a clearer explanation. Delay is one. This was a commonly relied upon mitigating factor.  There is a well-accepted rationale for why and when delay can be mitigating, but the analysis showed that this is not always explained, even when a lot of weight is given to delay.  The relevance of good character and ill-health as mitigating factors was often not explained. Research showing that public misperceptions about sentencing practice underlie some of the dissatisfaction with sentencing[footnoteRef:129] provides support for the argument that judges should clearly articulate the reasons why factors are considered to mitigate sentence.   [129:  Mike Hough and Julian Roberts, ‘Sentencing Trends in Britain: Public Knowledge and Public Opinion’  (1999) 1 Punishment & Society, 11-26; Carole Wilson, The Public and the Justice System: Attitudes, Drivers and Behaviour – A Literature Review (Scottish Government Social Research, 2012).] 


The argument for clearer explanation of sentencing factors in sentencing remarks is not confined to mitigating factors, although it is mitigation that tends to attract the most criticism.  Lack of remorse is a factor which would benefit from more elaboration, especially for the benefit of non-legal audiences.  It is also a factor which deserves more discussion in Australian sentencing scholarship. As set out above, there is a contrast between the conventional Anglo-Australian legal view that it is a neutral factor and the position in Scotland and some US states, which treats it as aggravating. We have argued that the conventional view is the right one and that the conceptual basis for making it an aggravating factor is weak.   While our analysis indicates it is usually treated as a neutral factor in sentencing practice, the ambiguity of the sentencing legislation (at least to a lay person), McMurdo P’s statement in Cowie and the cases where it appeared to be an aggravating factor suggest that it is a factor that would benefit from more analysis and appellate guidance.  As Roberts has argued, ‘[f]or controversial factors of this nature, it would be useful to clarify the asymmetry of effect whereby remorse mitigates but its absence may not aggravate’.[footnoteRef:130] [130:  Julian Roberts, ‘Punishing, More or Less: Exploring Aggravation and Mitigation at Sentencing’ in Julian Roberts (ed), Mitigation and Aggravation at Sentencing (Cambridge University Press, 2011) 1, 16. ] 


Whether emotional harm or injury needs to be exceptional to be aggravating is uncertain in NSW and this too would benefit from clearer appellate guidance. The inconsistency in the appellate guidance was found to be reflected in sentencing practice, as indicated by our analysis of sentencing remarks from this state. This does not appear to be a difficulty in other jurisdictions. The analysis of sentencing remarks with respect to breach of trust in cases of incest and family violence suggests this is an area which would benefit from clear appellate guidance to achieve greater consistency.  

The analysis of good character and lack of prior convictions showed that these tended to be dealt with as separate, although overlapping considerations. The results also suggest that guidance is needed in relation to the interpretation of the statutory provision which precludes reliance on good character and an absence of prior convictions as a mitigating factor. Can it be circumvented by saying it was the offender’s position that facilitated the offence, rather than his (or her) good character?  And if it applies, is it still permissible to take good character into account in relation to another mitigating factor, such as good prospects of rehabilitation? 

A jurisdictional difference also emerged in the way Victorian courts accept hardship to dependants caused by the offender’s imprisonment as mitigating, on the basis that it makes imprisonment more burdensome on the offender. Whether this is an acceptable application of the principle of equal impact is questionable and would benefit from more discussion. The relevance of family hardship or the effect of a sentence on dependants is controversial and debate about it ongoing. While there were only two cases where the effect on the family was given weight without an express finding of exceptional hardship, the position in relation to this issue should be resolved in the interests of consistency and on the basis of principle, rather than reliance on what Ashworth has termed ‘the blancmange of mercy’.[footnoteRef:131]  [131:  Ashworth (n 121) 197. ] 


The study’s focus on sexual and violent offences provided an opportunity to pick up any comments which could be criticised as victim-blaming, harm-minimising or lacking in sensitivity.  There were very few comments that could be criticised in this way. The comment in a sexual offence case that intoxication mitigated its objective seriousness was unfortunate and we have suggested that statements to the effect that  intoxication ‘explains but does not excuse’ should be avoided. Without further elaboration such a statement could be interpreted as harm minimising. The judge could, for example, as well as saying it is not mitigating, add that for an offender to claim intoxication explains the offending counts against them rather than in their favour as was suggested in one of the cases in this study. In no case was consent of the victim in a child sexual assault case accepted as a mitigating factor and only one case where an absence of force was.  This is of course a neutral factor.  We have also suggested that if the absence of force or violence is mentioned, judges should be careful to explain that this is in no way mitigating. 
   
In no case was there any suggestion that the victim of a sexual offence was to blame for the offence.  And as explained  in the analysis of victim vulnerability, in the cases involving sexual offences with an intoxicated victim, the victim’s intoxication was treated as an aggravating factor. Rather than suggesting the victim was to blame for risk-taking behaviour, judges were more likely to say, such as the judge in D8, ‘[y]oung women are entitled to go out, and they should be free of sexual predators’. 

This study has shown the benefits of analysing first-instance sentencing decisions. It can reveal how the application of appellate guidance in relation to aggravating and mitigating factors works in practice, highlighting factors which would benefit from better explanation by judges to promote public understanding of sentencing, and those which would benefit from clearer appellate guidance. It exposes jurisdictional differences in the treatment of factors and stimulate debate about the rationale for aggravating and mitigating factors, to ensure that sentencing principles are conceptually sound and can be supported by acceptable policy or principle. It also lays the foundation for a comparison between judicial and jurors’ perspectives on the relevant factors in such cases. Finally, our detailed focus on sexual offences adds to the understanding of sentencing practice for a type of offending which arouses considerable community concern. 




APPENDIX A: ADDITIONAL AGGRAVATING AND MITIGATING FACTORS[footnoteRef:132]  [132:  These factors arose in fewer than 10 cases.] 


	Aggravating factors 

	Absence of consent

	Brazen conduct

	Offender had STDs

	In course of burglary or trespass

	Degrading/humiliating conduct

	Emotional manipulation

	Failure to assist victim

	Filmed/photographed victim

	Victim forbidden to move to relatives

	Grooming

	In public 

	Isolated place

	Lengthy period of offending

	Pain caused to victim

	Poor prospects of rehabilitation

	Pregnancy of victim

	Predatory 

	Presence of children

	Retaliation/vigilante

	Use of drugs to facilitate abuse

	Victim compelled to move 

	High risk of re-offending

	Uncharged acts

	Breach of sex offender register

	Conduct of defence



	Mitigating factors

	Consent

	Age disparity not great 

	Desistance

	Forgiveness by victim

	Provocation

	[bookmark: _GoBack]Emotional stress 

	Lowest scale of offending

	Opportunistic

	Isolated act/incident 

	No force 

	Parental consent to relationship

	Short-lived incident

	Short duration of maintaining sexual relationship 

	Married victim

	Language difficulties 

	No family visits

	Offender a police officer

	Isolated act/occasion

	Extra-curial punishment

	Good deeds

	Immigration detention on remand

	Deportation likely

	Victim of sexual abuse 

	Conduct of case

	Co-operation with police

	Good behaviour in prison

	Low risk of offending

	Strong community ties

	Assaulted in custody



