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Searching for United States Tort
Law in the Antipodes

Peter Cane™
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O Why Australion Cowrts Rarely Cite ULS. Tort Decisions
0L ULS aned Australian Toet Scholorship
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[, TNTRODUCTION

T was delighted to be given the upporunity to contribule to the
symposium organized by the Pepperdine Law Review in honor of Allen
Linden on the provocative topic: *Does the World Still Need United States
Tort Law? Or Did It Tver?” 1 was asked to provide an Antipodean
perspective, which iy particularly appropriate for several reasons. Allen
Linden is, of course, one of the most distinguished Canadian tort lawyers.
He has made major contributions to the subjeet as a teacher, wrer, and
judze, Within the common law world there is an important Af informal and
somewhat blurred—distinction between the United States and what we
might loosely call “the Commonwealth.” Canada and the two Antipodean
jurisdictions of Australia’ and New Zcaland belong to this latter grouping, of
which England is the maother jurisdiction.” Canada, Australia, and New

*  Distingpished Professor of Law wnd Director, lohn Fleming Centre for Advancement of

Lepul Resenrch, Australian *utiona] Universicy Caollegs of Law, Thanks to Peter Cashinan, Robert
Rabin, Peta Spender. and Stephen Sugaman loe comments and wssislance,
1. Describing Austalia (or Canada, for that matter) as a single jurisdicrion iz comverient Bt
inaceurate. Auswalia, like Carada and the Uaited Stetes, is a fxdecation. 1t has six slales (Mew
Seuth Wales, Queensland, South Austealia, Tasmania, Victoria. and Western Auslralia) and two
mainland wermitories (the Australien Capital Territory and the Morthern Territory). The federal entity
is the ?nmunwcalth af Australia, There ere. herefare, nine jurisdiclivns within Austrafi. For
cotveniznce, in this paper 1 will use the tern “the states” and (he adjective “state” to refer to the
stutes and territories collectively.

2. Sag infra pp, 27475,
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Zealand thus have 2 shared legal heritage. On the other hand, hecause of
Canada’s geographical proximity 10 ihe United States. we might specalate
that its law has been Muenced by U.S. law more than either Australian o
New Zealand law.

Anather reason why an Antipodean contribution to the SyMpOSiLM Was
especially appropriate is found in the persod and work of the lae Professor
John Fleming. Fleming. Cierman by birth, was senl school in England in

the 1930s and received his legal education at Onford University,”  After 2
short stint on the tucnlty at University Collegs, London, in the late 19403, he
moved o Anstraha and for a decade taught law at Canberra University

Collcog—a predecessar of my owi institution, e Australian National
University.®  Under the inMuence and sponsorship of William Prosser,
Fleming migrated 10 ihe University of California a1 Berkeley {Boalt Hall),
where he spent the rest of his career, becoming the Cecil Shapnmon Turner
Professor of Law and working actively into his retirement.”  Fleming was
imdoubtedly one of the greatest tort scholars in the English-speaking waotld
in the latter half of the twentieth century. For many years he gdited the
American Jowrnal of Comparative Law, but despite T stature as a torl
lawyer, his work was relatively unknowi in his adopted country. This 15
probably because Fleming's maghum Opus, The Law of Torts {of which
cight editions were published in his lifetime and a pinth in 1998, shortly
after his death) _althongh a fine work of comparative scholarship— was
firmly rooted in Australian {aw® and retained a strong Commonwealth
arienlation throughout its nine echitions.” 1t was in Canada that The Law of
Torts probably had the most influence.” Professot Stephen Sugartian guotes
Allen Linden himself as saying that Fleming's book was “3 bible for
Canadian law students and judges for more than forty yaars."” 1 am
confident that Allen will not object o MY honoring him by voking John's
spiril as an inapiration for reflecting comparatively on the torl law of the
United States, Mew Zeuland, and Australia.
The hasic arguments of this essay are thatl 108, tort law has had
surprisingly little influence in the Antipodes and that this can best be
explained by structoeal and systemic diffcrences between the wvatlons
sociefles we are concerned with and their respective legal systerms. [ must

begin by commenting on the meaning of the term “yort law,” which T have

3. Swephen D. Sugarina. Proseniing te Fleming werd to Justice Alien Liidler af Pepperding

{ miversity Sehool af L, 33 PGEE. L, REv. 925,523 2 =2 006).

4. Id

5. Id
G, The fivst edion was weritten in CAnboTT.
4 bor an assessmenl of the work, ¢ Poter ung, Flaming o Torls A Short Intellaciual

Histoey, § PURTS LI Z16(19%4). A mlti-aulhored tenth dition of Fleming’s ext i3 in preparalion,
2. Jd at2IR-AT.

0 Stephen . SUEATIIAT, An App
grapLTies, THE Law oF DELIGATIONS: ES8a¥s 1 CETLLERATION OF

{1098].

ceciarion of Jokn G Fiaming, in PRTER Cane & JanE
Teiia FLEMIHGC il xExiil
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elsewhere i asoa i
Pl GEE;L;;;D;?NM]H&. Imr:s; federation of causes of action.”™'®  Unlike
e 4 E: 'a.hu?h may plausibly be portrayed as being
e Lh,;;{w}.- de;im thﬂr;l:cihmg coneepl, lort law lacks a mnvinciu‘zg;
i, {]T'ﬁvﬂréq E.u;l:d : f :I-.,E-L efforts of tort scholars from Oliver Wendell
that the cement ;;;f bt E:»-%ﬁ?ggv?nﬂf;;f:ﬁg’ IThU?E s S
; S el ; ambitiously, private law) 1
{Zﬁfﬂ Ii:i::&:?wqﬁ: of “cu{nective justice,”"! “rif_.:h,l.‘s’r};i ii:.-.'J:n»:LS”LS ET"
e ['hmk 3 :Eg:afgf;g:ﬁ]ﬂEE;?gchiLy of the legal phelmﬁléna we
most .wciall_}' significant, aspect of m;g}éﬁ; t?o?r,n? T:bl'};?“ Soge
1113u1‘é- resulting from negligence. ‘ Sk
Something s i i
. Aumj;zmlf A:}:,D::i i:s-:_:u jbe said aklsuut the comeept of “11S. torl law.” As
L ;’0 i W 1In1 the United Stales is siate law, not federal law-
e ;:-: 11; o :"lc:{cral tort law, but it is to say that there 1&-
b ay ! hat th:-:ri.: 1 federal eongtitutional law or
of tort law in the United S’t;:::sm?nm;c;trzlti: Iii o S
i _ : . by contrast 15, accordl
ig L]T;“T%l;u(; Eu{:c, 2‘1] :mglu, national Austrajlian {‘-Dn'ﬂnul': ]Tf:rf'?lsh:-ﬂ‘;ﬂﬂ::ﬁ
ji e hond b]:j um;l}f?;,:c TE' the Australian High Court, appcllaie courts
convinged that such a fdecisii:rfnfsDE‘;EEE:!,M?UML? :;‘:'r Al b D
S ey ] ainly wrong. A Unlike the 1.5,
ma;:;mm g Slq:; ]L‘r: ;.u‘:trlailmn High .Cnm‘l iz the final appellate court L?Il
e ; 2 t-: f:‘b mallcr.\.,nf‘:f"ederal law. In Australia, there is
un e oo oL c‘:‘} a ‘ra.,blatcmentl’ o_f the commeon law of tors beea %
I states” Lol law authoritatively for the whole country. e

10. PETERC. ] ]
o JJ::.C..':;TF,,TDR[‘LA‘E\’ ANTY ECOMOMIC INTERESTS, 347 (2d od. 15946)
13. ;'e' e WEIN L, THE IDEA OF PRIVATE Lavw (1995) Rl
u. .H::. je._;l,r., Tmnk':' HTeveNs, TORTS AN RIGHTS ;'zmﬁ :

. See John 2 (ioldhe jianeLl i .-

i ry & Denjomin C, Zipursky, Torte ar Wrengs, 88 Tex. L. Rev. 217
14, See Henjamin £ Fipurs i . .
e y.jim;;n;:.‘.:f:].:-umky, {fo-;fg’.tex-.?;rm;r_ Naw Carpacrive Jussice, 01 G, L. L6935 (2003)

Fem, L. ey, 337, 3'4'11“ ?:‘"rl?[ﬁ;rj Lo T Au.*;:.l'a."af:.l: T Nistere gad {.'um'.r:'m.f:'mfa.:lf ;'J‘é?'ff?-":‘n'_‘i‘ : 3.2

Pus. L. REV, 22| {1995 1; wee aivo LI Priestlay, A4 Faderal Common Low in _f{;.-.s;.:-a.:-'.;r? f
I8, Farak Con : | .

i sirg. Mo Lid v Sae-Dee My :

L ; v S Dheer My il (20077 2 i .13 |
];mh:m Accidents Tnn, Bd. (2009) 239 CLR e éiﬂ(fil'}ili}’ MLt etk

17 More deeply, y sl St 15 e e :

ke diﬁ;u,;;,; inl\:;ﬂ? li-..pt-n.,ul,ﬂeh[hat tha restatement phenomencn macks o subtle *

o o en (e way the common law iy unders i ; o

; o, : ! : Luend h i

thought of ag q“uﬂ_]]}._llﬂl_g:g.ﬁL fhat in the Umited Slales the process of m,]e-:-l];_il!I : }l_f:r.uted S

legislators. Fu:u-'in:lg"‘ ative, anrl_thu: courly (hal make the comumen law argng ; Tann ol

tesolition ol disputes ua:;’:‘m?'dmg o Melvin Eizenberg, coums have m-::n:S-'L- IﬂT Lt

THE MATURE OF THE f—‘or.{r.{buTLhm?m of the mpply of legal rules"” MELvin m{:z;dml'unflmus:

law i reflected in ﬂ;u ;:N'lllc -'--1 L-"-.'Jr :tI{W.‘:IH_‘J. This guasi-slaluiory understonding of thi e

fotenation of phralities wndg;-i C ':a% that the L5, Supreme Court opetates: 'T'hr_:n; |1: i

el o shi _Ithc_- focus [rom the reazons tor decision to the d.]l'.'-l A

BERT 5. SUMMERS, FORM AN BURETANIT T ANGLO :'.r-.*n::umJEl IE:]E
TAMECT % ANGLO-AMERICAN LAW
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United Slaics, statutory tort law saries from one

Australian jurisdiction 1o another, but even in this context there 18 50MS
momentum oweard  uniformity. This 13 ilusteated by the history of
Australian defamation law. Early in the pwetity-first century. delamation
law in Australia was @ highly complex patchwork of state regimes that
differcd from each other o significant respecis, including the extent 1o
which the law had becil embodicd in swatule. This heterogeneity was Seel as
problematic both heating defamation

for the media and for siale cowrts
claims arising out o 1@ borders. The solution, adopted
by all states and tetr

{ publication cT0sS sla
ilories 1o 2006, Wis 10 Pass umi form legislation 0 the
effect that liability for defamation would be regulated by the common law
except to the extent that the weiform legislation provided atherwise,

S, while it makes some Sense 10 talk about «a ystralian” tort 1w, the
idea of “US." tort {aw bas much leys TesSOMALCE. Of course, with the
exception of the la® of Lowmsiana, the varipus state tort 1aws in the United
Srates do share a comimol congeptual heritage in the Fnglish corumon law;
the institutions of the “tort system’ — Aepislatares, courls, juries, Jawyers,
insurers and so on—-are more or less the same and function sirpilar ways
throughont the United Swutes. 10 the extent that the concept of “U.S. tort
Jaw’ has meaningful refarence, it 15 10 what we might call its doctrinal and
institational “comman core.”
By aim D this paper s not 1o jdentify and gxplain <imilarities belween
{he relevant rules and principles of US. tort law and Australian aod MNew
Fealand tort law. No doubt that would be an interesting and valuable
project, and 1 am sure that it would disclose many gimilarities— but also

some significant differences. Howevet, 48 T read the guestion posed by the
gymposium’s title, 1t 1% comcerned not S0 moch with similaritics and
differences but primarily with whether any qimilarities can be explained in
terms of the influctee of U.8. ideas and mstimulions of, indeed, 85

borrowings from the Unjted States, Cur topie is. 0 short, the internationil
Mow of legal 1deas. and the question, snecinctly put, 18 whether United States
persomal mjury tort law has been imported inlo Australia of New Fealand (or
whether it is likely Lo he in the future). The short answer is pa! The maip
aim of this paper s to explain why 1.S. tort Jaw has had so little infloence
on Antipodean tort lave, 1will fivst deal quite briefly with New Zealand and
then say rather mare about Australia.

Before doing that, however, 1t is worthwhile to mention

Of course, as in the

fwo distmetive

13 1=32 (1987 (maore oi plovality docisivos). b this light, the project ol restating the comumon Taw
can be understood as 3 species af (L i-SRAtuloTY codification o7 comsnlidation.  BF panleast, i0
Anstralia (and in fhe Cuprmsnvecalth mors penerally) tho commen is understood mors &8 an
angaing, diseursive, dinlogic process of practical rengoming and peasnm-mving Tainer than a5 a seies
ol rulp-roaking =Venta. ‘Vhiz concepidaon is wncenienidl & pr&m;:nﬁiliunﬂ'n mode of restatement that
laraely supprossss 1oasons und reasuning; s ey parily cxpl uin why the Aamemican Law |nstilne’s
Restalgments have had little impact e the United Stales. The reasun-hased nnderstanding 2150
puis 2 PrETLTL fudicial individuanty, which can geucrals i3 LWL puthalopies: Peter Cane,
Teking Disagrecten? Garioustp: Conrts, Legisiatures and the Reform of Tort [, 25 (INFORD I

LtiaL STUDk 383, A4 (EOUED
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featares of ULS. tort lew that one mi
o ; . l.g:ht expect would readily have
i m?-::rf;n ;:n;:riu;t lmblhtylzm_d_ class actions. }Asl dl"f::‘ {?1:1# r:;n
S i e Ic:ih.pmduct liml:u_hL}-' i firmly rooted in the l'm-'l t
e 1 - Ef: 5 ﬂ:m'.tf.‘s of “strict” product liability in Au;n"di?'
S b el ;:é};;;:i??r;ﬂdeh not the”lt_T.S. model—although th:
1.:1;::;':] ;5 I1m_ doubl that thev are lﬁfii’?:fiimiﬁ;: Iﬁ?ﬁ:{?d‘iﬁng e
By : 2 P mlate ]
mmmmmia:g}upiﬁt;:]|at_c:1r‘11}. in the 12903 as the result of L: "irllgw“ Erz
u-amp]am__iﬂ LR i:;r “;111,; reform. . Although involving :;0 di;l;l'i
S 0 d hrr and Hs!ms, the introduction of class acLim: .
i WECT]EE : :;f : L :che huslmess community, which feared that I:
hu_stm]iu,"‘ and law 1'etbnn:;iyzil_frnn;fzi i-:iméldgmlﬁ'm}"ﬂ ”ﬁgﬂtiﬂ:l ill
pointing Lo fea : e i .
gumgmt il :'Er:ﬁ} [Ei pétl_:,ui_ural law that would likely fble:m‘?rlll(::ﬁ:;; h‘,;
e o p]ﬂintjfi‘:ﬁ' I’T ore, that the Australian system Is, In cart'a?
ave iy IET .ly than that of the United Statﬂs.?‘?~ Howe rlfﬂ
bop o et :Tmzbh“hchveen the class action regimes i th 'E:L'T?
g ch; r: 5 “have been teceptive w™ [LS. class E:ct}"n
s '[‘h;t i ;;Z nunmerous cuamples of cmﬂs—f‘errili.z‘ariuuw::i‘
b bmugl_lt ol ;LE I".-u:% 13 .thz'ft *American-style class actions
i1 e bpn T :?H.Zfluﬂlraimﬂ jurisdictions™—at the federal |¢»-T[
B e e mn_aid fand no 3?tl!strz:lian sfate government 18
L A ﬂwma ering {::!r plunnujsg ey consider) class acrio;l
o EI;I.E: no reliable statistics about the number and
T e tit .Ml,m'ﬁ Lhal have been instituted in Australia in E‘Lrl}r
.oy L-jm;1 . iﬂ:;r.ars that they are much less used m e 1 ;
ses of financial logs, ™ RN

18, For an aceo
unl of the dev :
LIATmITy 37 63 {1994) gvelapment of the buropesn model, ses Jane STAFLETON, I
19, Smant Clark & Chrisi ) R R
i Christig Hacris, 15
o . The P or (71,
Ev;gm.::; or Ravoiption . 32 MELE, 1. 1. BRIy i ﬁ?""?ﬁzjijw Cliss Activn Provedure i Awsiralic:
A ‘q-_f..J'_ at T._'ﬁ I‘h ; TR R 2 __...'J_ TrE T DS} et Pl (F{FH
States’ Federsl Rulas uf{_‘.f-ilﬁrf;l.-s-t.ﬁlfjlﬁn. el el regime wie medeled oo Rule 25 of
B o \.m: ure but differs in significant respects fiom i:sel J"‘: af the Lnimed
eosls rule js thet the - rzgime, there 1% no cerlificali oy ORGP,
] B o i stage and there an g i
I.Llll.-!anou funders play o maj pava”. Lawyers may ool charge sontingeney FC no jury wials, The
aviilanle, or purl. Theve s no commen fund dowtrine; S S e
I e : ; noT ars op-prés meoedics
States, ind g For instance, the threshold eriteri are mu
23 R&fﬁ;;.m:; mjury class agtians arc casier (o mI:u:-Lc much less omerous than in the Unied
] LLHRRE n e '
COMPAR ALY, PERSE ROM, THE CTARS ACTHN 1N L .
24, Vinee M ;] ECTIVE 1617 {2004) MMy Law LEGAL SYSTEMA A
; e : } HGH
e oy, Artealio, 622 ANNALS AM. AU :
25 A Acap. Pob. & 30, 501 320, 320 (200
- 26 As of 2008, only o
Juniadictiog | . omly about 35 of 164 ola -
o s e ] clazs actions thul had b . T
pruduct lishility, and in only eighteen of ﬂa:;-ﬂ '.:::Zﬂ;“wu in fhe federal
) ; prnAges claimed for
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1f. MNEW ZEALAND

aland is concemed, the lack of influence of UBS.
in the last forty years—Ccan be casily
4 Since 1972, the commorn jaw of tort has played only the most
in providing compensation for personal injuries in New
7ealand because of that country s no-fault accident compensation scheme.”
The scheme, which 15 administered by a public corporation, 18 a hybrid of
social insurance and social welfare, being funded partly by levies on risk-
creating activities and partly by general iaxation.”™  Three catepories of
personal injury fall within the scheme: imjury by accident, injury resulting
from “medical (misadventure.” and injury resulting from  work-related
illnesses and diseases.”” |Mpesses apd diseascs urrelated to work are not
covered.” In cases that fall within the soheme., COmmon jaw tort claims arc

for the operation of the

barred. ™ Tn principle, this leaves significant room

tort systom. In practice, however, hecause af the “accident hias™ of tort
luw,” personal mjury tart claims in relation @ illness and discasc are of
relatively minor significance. Victims of personal injuries that do not fall
within the scheme may have access to the general soeial security and social

weltare systems that sit alongside the accident compensation scherne.
One way in which the tort syS ents the accident

tem  supplermn
providing an avenue for claiming punitive
in U.S.

damages. Punitive Jamages play 2 comewhat more prominent role
tort law than in (ommonwealth tort law, probably becausc personal njury
tort law has o moTe regulatory flavor in the Tnited States than in the major
Commonwealth jutisdictions, where its  predominant fupction 1%
compensalory. In New Zealand, the compensation function 15, of course,
primarily pettormed by the acecident compensalion scheme. (e therctote
mmight have expected  tort claimy for puniiive damages Lo acquire @
distinctively and perhaps cverl strangly regulatory flavor, especially since i

Gp far as New Zo
personal injury tort law—at least
cxplaine
marginal role

compensation scherme is by

Representative Artignz: A
spalu: Part 1 16 TRATE
ulg-event

porsonal Miunes Tecelvn Keliam, 5. S Clark, & Chrigting TEamis,
Hevimw af 13 Years af Product Lighiling Class Actiod Lisigution in Aus
prac, 11 166, 172 {2008). iher personal mjury olugs motions have arsen oi af sin
digaslers, Sew penerally g suart Clak & ¢ hristina Tlarris, The Dast. Present amd Fotre af Product
Liakitity cod (zher Masy Tart Clees dofons i Awstratin, 321 w5 Walrs Lol 1022 12005}

27, Tar a detailed aceouni of the geheme, Soe STEPHEN TORLET AL Trik Law oF TORLE W ME®
FralaND LT-T% (4t i, ZOMSY,  Sea evso Sympusiun, Fonking Back ot Accidant Compengation
Pineling Lessomns oy the Futere, 34 vicTowa U WELLIG TN L REY. 18 (F0F) Peter H. Schuck,
Foer Reform, Kol Spple, 27 WALE L. & PoL™v RV 187, 8% (20081 A po-Falt commpensatiun
scheme can helphelly he distinpuished from 3 atrict lianility rogiie guch ay workers' o pensatiu.
Bolh dispenss with proot of fault, ol under the latier the injured claims apainst an individoal
pesponsinke for fhe injury whereas under the former, the chanm s made wEainst 8 fmd. The hemner
uraoay te no-faull is ot strict lability but s digabiiiny component of the social seourity SEIETL

24, Accident Comps eation At 2007, 53 167,213, 227, 228 (N

70, Resemury Tobin & Elsghe Schoetoam, The Wew Zealard Apoidant
T Sigrtory Bar and the Canflict af Liows, s an, ] ConE. L4935, 48596 {2003).

. A
31, 04 ot A9E
43, Spe genepally 1ANT STA
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has often becn argued that the abolition of to
oy 4 ot hay signiReantly
: 1;:3“; :ﬁui?;emgz ]:]zgquuh' 7 However, this has not hap?aen;;m"][%h;ﬂ;f:ti
iraditional, restﬂulix-c“‘lifngi?:h T:;;?mfc]::cfn &g&ir'];r il it
: - . punitive damages '
C:m}rpiiia t:::*pl}ﬂgiledpr;?&a{y F‘:ccause the main fuucligﬁ t:rnlimn(:l]:;;h?;
i majmfr:;r . ﬁ_-,,1_|1-_1;- ?:ct:lem anknd Supreme Court has recently held
Sy dcr‘: A hat pumitive damages should only be available
B endant harmed the plaintiff intentionally or with
Sl Le.rm.:‘?__ ﬂll'ldl not where the harm was mercly negligently
T 5 mr‘I.whl::h the debate about punilive damages ﬁﬂ; been
e aﬁt? n:lfc‘rrhrcasnn why U:S. tort law has had sc; little
e m,;ul-, ium : u::uth ﬂlf.:: Australian and the New Zealand legal
T kg i *h:ﬁrthlsctz:ricu% and culml'al links with the FJIEl?Rh
wjthTP{mjculm- ool Au 5 nr;i?alsystem. T will say more about this later
Lis w 1 1
et ot oropensciio e B et
_ . : nsation s c5 '
ﬁi ;:J:d ﬂ.f;ﬂirjr;;mclta}v i:r.wtt in various ways. Hﬂi::::;h “sxfrstsi:l]};:;?z
s vamﬁ: 5 ];:31 L,;.f .Zealﬂnfl. There are two main reasons, 1 think
Th e L}Iﬁq - both Fempumlly and politically, New Zealand wa-;
e m{;m;;rea J?suﬁ [?::3 r:gnf‘_; util:her mciull developments of thé
i ; - ersonil injury i
ﬁ;ﬁ? ;:lcéu;ldh?: }\:mrld,‘ New _Zealand‘s ispsiill, h}']?;:T}th(;n;]t:g:? ?EE::,E
cmnm?];mﬂuu - n:ﬁ"ﬁ;ﬂi}; mﬂgen:._:r:d L|I1inking about personal imjury
Bt P aces.  Pertinently, its architect, Si :
g :f:;:;u:;;; :tz{::ft::]f to :ﬂmstml_?u in the 19705 to devclu;L ;, p:;n:;rt?:r:
I gl rﬁm e1ns1ve a.cmden_r and illmess commpensation scheme
. 5 events @ denl ‘uuL_,1wa5_ Ikllif:d off by the combination of a
[l oo oo dn[' ack of ].’]Dlltl{::al will.* Nevertheless, to the CK[CT;L
A [E;HHH- mn i3 debuteld in Australia these days, il is the .New
o 0 Gaqkingl- =|::I ovides the pont of departure. By conlrast .ﬂCCDl'd.'lI.l
C o Ameﬁ 5, “[elxcept for fmccasiﬂna.l gxperls who Lrave]fed to N -
i cans never closely inspected the Woodhouse strategy dﬁziri

this period |i.e. the 196
i L] i oy di
L reject i s and 1970s], and they did not know enough about it
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why experienct with no-fault compensalion
levance to New Fealand {(and vice-versa) 15
loped welfare state than the

Another Jess obyious reasot
in the United States is of little re
that New Zealand is a much mors highly deve
Umjted States, The New Zealand schetmns was conceived and designed. and
it now Opcraies, against Very different social and economic packgrounds
fhan are fomd o the Umited Stales. Although it was, in many of its details,
modeled on the Lo system, its cOre principle of community responsibility
represented 8 decisive and radical break from the ideology of individual
responsibility ihat underpins tott law., New #ealand accident compensation

is best understood as 3 form of social security, whercas in the (nited States.
qo-fault schemes are 4 spucies of private ‘nsurance. Outside the United
Siates, probably {he best-known American wark on aliernatives 1o Lol is that
of Jeffrey (yConnell.  Fis varipus no-fault plans git firmly within @

framewuork of coniract jaw and individual nitiative. ™ The mijor shift they
represeit is not from tort 1o public social prm-'isium ot from tort and third-
parky Jihility insurance 0 coptract and private first-party loss insurapee.

girnilarly, Stephen Supgarmar describes his preferred approach as @ pIe-
aceident market In legal rights 1o hodily security.”™ Mo-fault compensation
las a quite different sesgnance W the United States than it dogs in New
Fealand and Aqstralia, MoOES in tupe with market individoalism than with

values of social solidarity and COITIIITY welfare."

94 Sea e, ROBERT E. KRETON & JEFTREY L CONNET L, HASIC Pl B TI0N TOR THE TarFit

WOTIM: A GIUERAIT TOR RrroREING ALTOAOETLE THETRANCT. {] 0657, This i pmuculaﬂy L

wf elactive” veraons ol no-falt. Sew @2 Juffrey o Conmell & Raobert H. Joust, (Fiving Morarists
o Choiee Benvesn Foply aned Wo-Froul Insuraticd T2 A 1L REY &1 {1986]. !

13 See. e Jeflisy orConnell & Tanet Dok, (vercomig Legul Durricrs 3 zhe Tromsfer of

i Fanlt THAErance, o wasd UL

Third-Pariy Tuit ¢ i oy @ Mens of Financing Firs-Pariy N

Q.35 (1480
A0, ETeprEM DL S ia R AN, DONG AN WUTH PTREOHEAL TN
41, Robert Rubin has aroped T private soprespondenes Wit

pompersalion FsLe provides @ counper-sxample 10 {luis stalement.
u and that the rkers' compEnsaton SFEEm diypaenscs Wik

v compensalion s a toil clai

the tue pringiple al full ompensation. A ghort answer thiz argumen i that the satement i ihe
st does nok refer o workers” compensalion, which 1 donat inclnds in the defimition ofd sty fa ™
weheme, Seo aHprE T 27, Bt a longes unad betler eply would be that e AppEarance o wioreTs’

compensalion 5 affecied wiich 1t is viewe
grats guch as wew Fealand (o Augtralia) workers comMpenEaat
hecause & Iobves making a cleim apainst @ respansible party und §
jpsuranee. 1o cELL Le cantrasted with tne United Eingdom’s imstrial
eplaced warkers’ compensation and 15 @ component of he social

is worth noting fhat the process culrmireted in th
cotmpelsation soherpe Dapan as 3n inguiry intn the workes compensslion
COICSE, a.upersedcd hy the oot schermes B contrast, in o Toors markel-
the Lnited Saws ® kors' compengalion mAY louk mare like an analoEns o
Huowover, hels ars (s far s | am aeare) no proposals n the United States 10 replage TR
strigt lianiliy W COPEnsate wrkers with & po-Tault achemns Fanded by levies on cropluyers, ®
would be moTe analogous o & goeial secuIivy disability scheme.
practical pperation of the workers’ compensation EYSET is wery simniiar
SIS Meovertheless, heE semaing an impursast difference of principle hetweely a cotmp
e o mest ihe nesds O

gystem hased o an jdea of comeutity responsibill

on a concept of individual Tegponsibility to repair hafin.

w Law 200 (19890
h me fhat the %, workers’
He points oot bal gniitletnent Lo

264

by e bagkground against 1. In un expansive wlfure

san lowks Lke an pnalogue of Larl
¢ is Oomdad by [iztility
injuries suheme, which
securty systeln. In this respect i
o imrnduetion of the Maw Fealund acuident
syt ol was, O
aricrited Iuaiety queh s
[ mogiul seclmity.

[Vol. 38: 257, 2011
] United States Tort Law in ihe Antipodes
PEPTERDINE LAW REVIEW

III. ALSTRALIA

A, Tori Reform and Alternatives to Tort

As in the United Sta
ales, there are wvarl
law of tort i are various aliernalives
; g dlives o
cormpensatio Dﬁffduhg in_ Australia.™  All iuﬁsdiclic:;q I .
worker d::re n bt |1C11'H:R that difter from tort in two main ‘lﬂﬂ‘li- ml‘E v
5 nol hay - 2 AL WAYS!
(2} the u:asuﬁsnujn?e to prove that the injury was cansed h:y%né j'ﬂm e
v * g ' 2 = FE A
o o ths G_rlyfl conllpu.nsulmn iz less individualized }‘I_ngﬂ_l“’ 'ﬂ}d
B snponsation dofs a;tlﬂgl mn the United States, i.‘:.lll:'tl;l{:mt:lnl Lt'{l}“::\.‘:"‘ “:
B0 ol emplu:uq’aq'a conmman law tort claim against the e.tlﬂ; E_rs
Australian systen o _ iability in tort is an imnn;tant featn I’H_}}-Er.
B civalon 1 mainly because torl compensation may be mao Sdsins
scheme.  Both ﬂffm n’ts under the applicable workers’ mr; s
funded by co RIS’ COMpERsation and cmployers’ tort i S
I all mpulsory third-party liability insurance. RIS
n o all stale jurisdict :
; : E ions  thers 1%
compensation  sche 5 a satutory  crimi R
i dc;;::ime_ Such schemes are funded 'f:.y geiﬁ? AAEICE
bevond reascmable ;D?J%T;ith'ﬁ:mg (on the balance of pmb.;bﬂi:?fa'l'm“'
o ? at the inju ’ 5 x4, TOL
will typically a . HHUEY WS the result of a crimc :
Slluccs:flr"u]]yypr;::gb: r torl); hL}t it is not necessary thit l::‘:h _Ifwhmh
o e _ﬁlilt;( or even identitfied. Once again T\;_cw i ;T"ual he
L T— eld, introducing its scheme in 1963 # Th " . e
gements has been much debated,™ i e rationale tor
B e iheir continmonce 4 (hL ated,™ hut they are now so deepl
AUSE anee 15 Deyon e i ¥
Ld.utT of regular hand-wringing yond question, even if their cost is a
n a [ow states (th '
gtates (the Northern Territory .
a no-fault, trans : ritory, Tasmania, and Victor 3
+ Bl L e : 1wl
Morthern Tvzzrrj.t‘;if:I F'E%;lebm compensation scheme. ’J:',nliﬂcnm;:?: 2:3 :;‘ﬁfﬂ 5
operat alungsidt? Lhib a::w bars a tort claim, but the other two -::]: tht:
with a very significant m'o?;::' i Iit‘l practice, the Victorian scheme dg:ib
s are iom of road accident i *
: allosw i personal Jaadvisas
awards under Thlg‘ﬁefd i*_:rlJlll‘jfr in serious cases. In both Victoria ;E{jurly i
] no-fault scheme ¥ ' asmania
received by the in; e are set off aprainst any 3
y the . 5 gainst any Lor
under the roud Ti;rgd chr.\,}:m, and in Tasimaniy, no claim ISLELI’: g: mag;s
: cnt scheme | T . made
¢Umi‘;115atlm1 Ksirafits. it therc iz a right to claim workers
ot of these vari ;
carly 1980s an;ea‘ a;mus alternatives to tort are products of the 197
; s I noted above, an abortive proposal was ;&d; Ll
' in the

loyers
hich
Thiy is probably Decatse e
to thal of a sockal gecurity
grsaien

f {he injured and ons hased

Ly described - &
J rineEd 1 OSALIE P. BALEIN & I L s W ORTS 303 4
42 Bris B R.Davis, Law orF T [E 4]{'( ﬂ'.ll:d-

43, Th

} e scheme has si .

shove, § sInueE DEED SUpe 1

Ve, See rpra note 27 an persedad by the wocident co e

44 amd peeompanying t repesation schy di

CANE, suprn note 33, at 30409 ¥LOE text, eme discussed
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1970s for a comprehen

scheme. Proposals for a no-fault road
South Wales Law Reform CommiissLon
ran oul af steam

fault movement [inally

defects of the tort system Lhat wer
remained, and (as il the Uinited Stutes, accot
new policy iniliatives aime
Two main strategies

for loss of earnings and
ith alternative dispute resolutio
ng supported by claims of ingreasing

the tort system.
gupecially damages

reform, particulatly gxperiments w
late 1990s, the aliack on Lorl was bet
litiglonsness apd changes

- compensation’} culture.”™
tion of the anti-tort
ast, be cut down 1o size. In fact, Bowcver,

represunted 2 ponlinwd

cannot he abolished it should, at le

sive Australian no-f ault per
accident scheme made by the New

in 1984 proved fruitless, and the no-
i the latz 1980y,  FlOWeVer, the
e addressed by no-faull proposals

w tort law
From one p

it signaled an ideological volle-face.
advocates of no-fault was fo Compens

officiently, the major t

hrust of the new “reform” movement

the tort rights of the injured even if, in
making more people dependent on social
strong was the backlash against the conm

in a highly influcntial “t
Justice of MNew South W
ot the we

law as “the last oulpost

In Australia, matters came Lo & head

first full-blown “insurance crisis.
were vared, but they aré not fu

were the cullapse of a commercial os

percent of the public hability
jnsolvency of the coun
Premmums for these Lwo 1
Relevant stakeholder
authoritics, not-for-profits, and me

Despite the lack of
laid at the door of the tort system, 1l was

temporary
indeanity.
sharply.

political muscle,

responsibility for the crisis was

d at reducing the amou
were pursued: caps o damages,

ort reform” manifesto publis
ales felt able to deseribe personal njury negligence

Ifare state.”"

insurance markel in
try's largest niutual provider of medical

Zroups —especlal
dical practifioners- had considerable

gonal injury compensation

ding to Gaskins)*® gave rise 1o
ol of TESOUrces devoted 10

general damages. andl procedural
n. By the

indicative of a “hlame {or
oint of view, this now rhetoric
batlle by differenl means. if tort

Whereas the main concert ot
ate more injured people more
was to reduce
practics, this would have meant
sccurity and social welfare,” 5o
unitarian ideology of nu-fault that
hed in 2002, the et

in 2007 with the accutrence of i

4 Undoubtedly. the causes of the crisis
W1y understood.  The jmmediate catalysts

arer that held more than {wenty
Austrulis and the

jnes of cover tose suddenly and
ly  local gpvemiment

; - A i
SUpPOrLing evidence,™ significant

45, (askins, supra note 3
45 A central ted wad P.5. AT

A7, Aty Tioweenves, sl
replasement by 2 auei

compracial snlution—albeit yoainst e b
aueinl mrellane syslo. Ko gemarally ATLN
4%, LY. Spigelman, wepligence: The

(20020,
44, Peler Cane, e
gy, B, 653 (2003],

7, at 226.
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argued that increases in t
: ses in the number of pers it
Gk o T 0f personal injury Lorl i
ifiﬁcfirv llﬂdi;:dﬂﬂmgés coupled with a pro-plaintiff bias inc]c;?;n? afld
R ARE g 8 significant, if not the most significant, cont ib oo
: in nsurance promiwms. As in the conte A o
we se can a negalive influence of U8, tort | cipat of o saeions;” Jeto
tort law and, indirectly 5. tort law on Australian debat
i ah-:mtdémngr";c?}f oo tart Law ilscll. Especially by people w;: i:lﬂuf
st 5. tort system, and whose understanding of the Aus djl!m
i Aus:,r" iputed, the former is often held up as a terrible ,‘;.“M-[ e
“adversarial chr;;%l?: E:;l?lcmaﬂ might become if steps are not mkc‘;nilclt.“f Urhf
and blame uulltn: 51110\';: " ﬂtie derehipumiont Bl Dkntow C*““I'-'Gmﬂt?nn
- b wer, the mosl important '
venort about G e MOEITPALi SOV ETTIME NE-COmmiss
11up1;]}hcr a: mﬁﬂcgﬁz du:i DEL link increases in preminms direcjtrllfifl:fd
_ s and the aggregate - ke
Rkt it il s g amount of tort co Cope Gad
plaintif and glgam"d more vaguely that tort doctrine had be 1mpemmun,
I. that the tort system was costing too much o e
n response to the crisis and i 8
; s and its alleged associati .
S Hiins Anshali ts alleged association with the tort syste
ﬂﬂmmuuweutﬂﬁdp _guwmments {six states, two miinland lLTﬁLm'i:: :L:;LE;LF:
the law of neghi ,]:‘nﬂnl]y appointed a “panel ol cminent persons™ lﬁ re - ler
b e 14 E'»lm,e as a systenl of compensation for pﬂﬁﬂnﬂll iniury i
T _I;El;le "gras a judge of the New South Wales Court _I";_f}{ Th;
; id Ipp. by whose name th : : oL A PHER
U Tie Repo . ¢ the panel’s report is popularly e
cuun?rz toE'nn:r‘ jitb -mhw members were the mayor of a I\E:w Siulfll-um\;::ﬂ s
AR , 4 clinieal professor of surgery, und this writer. Th al]i:R
renee were based on two mai - . ¢ panal’s
s maim ideas: that too large a :
the halar;cr; ‘ri;?mlm&ﬂ was devoted fo Lhe Lort system, and ﬂit tgriﬂfu 1itmn
e inj;::;n _trl].]e mterc—:l,sLs ol injurers and the injured too hezt:;} i
. & puncl was instructed it
changes to : s ; ed to make recommendations ¢
FCTSugnal in’fﬁe .1m=. of neghigence that would reduce the uvemllni-j d:mi? ot
e e o ;ldr;:ﬂ ‘Lul.:l system and allocate more of the Tc*ﬂﬂt}nﬁi%h-\]it‘i ‘fhc
e " ;{Lting the costs of Et(:f.:idi.:I!LH to the injured. Thel [\vs:ngr v rDI-‘
L b 15:; c:re the al‘}qege:al link herween negligence law and 11';1‘%
; was, in effeet, 1 ' ST
the i : n ¢ , instructed to assume ot ;
lf_irik ‘;f supporting empirical evidence e S PR
& R 55 g i ;
WEr: suol;]j emﬁﬁgicdmmta]] ne?jlsufn"”nﬁ recommendations, many of which
. egislation m all Australi '
generically ref - ] 1 ustralian jurisdic G
nraly e 0o the Co iy Ac” Some f e chngs
ar to U.S, forl teform experts—notably caps on puuii‘?&ﬂb
CLLTITATY

il T
s Ei‘:‘r.;?:m nole 19 and accompenying lext
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Others, however, have not boen tried m the

United States——such as reformulation of rules about standard of care and
causation designed 1o discourage courts from 100 readily imposing Liability
for m;g,‘ligenm:.f"' At the same tme, the panel recommended against change.
such as has commonly been adopted in the United States, 1o the rule of joint
and several liability.”
There is empirical
resulted from the Ipp Report _especially, perhap
thresholds —have had the intended effect of reducing the ag
of tort claims,” and intuitively, it sectls likely that the caps on damages
have reduced e size ol the relatively small propartion of large awards.
However, the review of neeligence law was not the only, of prohably the
most impuortant, siep paken to deal with the insurance crsis. Particular
mention might be made of the suite of measures adopted 0 deal with the
issue of medical indemnity  becausc (hese illustrate well some of the
differences betweell e n which tort law

and NON-PECUILATY damages.

evidence that the various changes to tort law that
g, those imposing damages
pregals unber

11.5. and Australian landscapes 1
opetates.”

The medical indempity crisis had its major effect only on cerlain high-
sk procedural gpecialtics _notably  obstetrics. gynectlogy, and
neurostrgery. [0 Australia, such procedures aré available both in the public
health system and privately- Many doctors such specialties work within
both systems. [nsurance for wotk undertaken in the yublic system is
provided as part of the remuneration package by the public health anthoribes
for which the doctors work.™ Tt is only 10 respect of thelr private practice
{hat doctors need to buy their own cover.” Nevertheless, Jharp and sudden
premium increuses in 2001 and 2002 gave these groups of procedural
spevialists very considerable political clout hecause of the necd 10 ensure the

continued availability of their sorvices especially oulside big eitics. The
privale component of the work of specialists who practice in remote, Tural
areas tends to be relatively smallet than that of their city counlerparts, and
the increases in premiums ended to represent @ grealer proportion of the
private Incomes of rural practitioners than of their metropolitan Cousins.
The fear was that this would cause specialists 10 leave rural areas, depriving
their inhabitants of convenicnt access 0 specialist medical services. Ta
address this risk, the (ommenwealth govemme enacled varons publicly-
finded measures ineluding a premiium subsic
than 7.5% of the doclor's gross privale Incom

ty of 80% for preminms of more
¢; payment of half of damages

ah, 497150
7. Id 120 26,
38, Wneht, suph? note 50
50 TFar an excelient discussiun ol the Lnit
TIABILITY CENTURY! [EURANCE AND TogT Law FED
(20087
&0, Seze Fiona Tita Whentand, Med
1 L. sdnn s ETHCS 475, 450 (2005}
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awards totalin s than &
an injection ufg L'T‘-;IL:thITT.mﬂﬂ'ﬂ.m and of all claims over $20 nullion; :
R aiu of | 480 million into the insolvent medical 1 {fn’ “?“'
r PR L - H -4 i :
in the wake of the“'[p;] ﬁfpg:i“htha various reforms of neghigence |a'~: J:;Zi
, ; avie exerted signifi s =
riediaal. el . i significant downward
it lfrﬂgz??e claimy  and aﬁiards {(which, anyvway Ir;n:ss.ure i
nediss Tolugin of personal injury liigation in e f&m .
i b mrv::l En ﬂm crisis involved very significant puhlicdqld?" d}hu
e e _naclall}r-unenied healtheare policy being undun.rmndmg
i knﬂwleﬂ e insurance I111url<_::t. As far as T am aware, i i b.y
s %le- of experience in the Tnited States play any p;;rrn none of this
of the main concerns of 2 o :
3 5 of those wh ieeatisfl
system is thal in te 3 : 0 are dissatisfied wi T
EDl‘l‘llJf.?Il&atiOT!i it [Tené:ﬂtm oF T DERE capubon. B Pﬁ““ip}f 1;?;: Irl'l:ii
Gisabled. The 2002 reforms dﬂ_urmpcmm the most seriously injured and
2 2 rel may have exacerbated this eff; : ;
COMPENS & elIect.
cnnsi,nlcmhljf r;g:‘*;ﬂnatmn payable to & seriously injured rtcr::l:ir: y Etﬂmr
partly explains wafﬁfnemus than counterpart social security 'heheﬁt:m%h'hﬁ
“lottery.” The Ielutl;rf Lperb('llltd. imjury litigation is often describ.:aa“ -mh
provide a positive ve generosity of tort compared with social securi e
the Unils clp“hm1 b zﬁgumnt for damages caps. Al least t-;im.,‘ |T-|EH;E1}.|I'] b
cd States, de . Al least since the 1960s i
A ms;f:rreafce hal,s been the prime function attributed tt:v ?c 1TJ
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suspicions of povernment and government provision than Americans, and
that Australia is a less individualistic society than the United States.
A second explanation of why LS, experience does not resonate in
Australia is that Australia has more robust legisladve institutions than the
United States. This is related to the fact that in parliamentary systems of
government, the legislature and the executive are inteprated, whereas in
presidential systems of the U.S. varety they are separated.™ In the former,
members of the political exccubve must be moembers of the legislature,
Australian governments will normally control at least the lower house of the
legislature and an administration will not be able to continue in office i il
loses conteol of that chamber. This arrangement has several significant
features. One is that party discipline is strong und the prime loyalty of the
typical member of Parhiament is 1o their political party, not to their
constituency, Another 15 that the government has considerable control over
the legislative agenda and over the proceedings of Parhament., This enables
sovernments to achieve quitc radical and far-rcaching policy objectives
through legislation, and to do so relatively quickly, and withoul having 1o
make large, unpalatable concessions to opponents.”  Although the
legislative responses in the various states and territories (and at the federal
level) to the 2002 insurance crisis were nol unifonmn, their speed and scale
illustrate the capacity of Australian governments o aet quickly and in
concert in oa way thal would be hard to imagine in the Uniled States,
especially when ome notes that although the governments of all the states and
territories at that time were controlled by the Labor (left-wing) Party, the
tederal government (which, because of its responsibilities for insurance and
s large financial stake in the healthcare system, ook the lead in the tort
reform process) was controlled by the Liberal {conservative) Party,

The dynamies ol the legislative process affect (the perceptiom of) the
role of courts. Tn the United States, courts are (seen as) political actors and
agents of social change to a greater extent than in Australia, One relatively
minor bul pertinent illustration is found i the fact that in all Australian
Jurisdictions, apportionment for contributory neghgence (“comparative
negligence™) was introduced by legislation, whercas in a number of 1.5,
junisdictions, it was the result of judicial action.™ Despite the enactment of
apportionment legislation in the United Kingdom in 1945, the High Court of
Australia continued to elaborate the exceplions to the common law rule of

!s MRH“ A LAGOART OF LEADERT 6571 (20100 (providing some data on incoms radistribution
MATIOUS Counfries).

B4, P:u:-r brief discussion, see NARELLE MIRAGLIOTTA . WAYNE ERREINGTON, & NICHOLAS
BARRY, THE AUSTRALIAN POTITICAL SYSTEM TN ACTION T3-74 (2000,

'_'-"I]. ; By the aame trken, however, it alsa enables an incoming govemmaent with different palicy
objeclives to undn it predecessor’s achicvements with relative easc.
TL See RESTATEMENT [THIR o) OF TORTS & 7 omt, a (2000,
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na recovery © and found, in that development 1B the “mather juriﬂdictinu;'
o inspiration o change the Australian commol faww to allow appovtionment.
wichag! Green argues that the willingness of juries in the United States 0
award negligent plaintifis reduced damages, despite the formal rule of oo
recoviry, may have delayed the introduction of appurﬁnnmmt,"3 This
supgestion has less toree i relation 1o Australia where, Ty e mid-twentieth
century, the role of the civil Jury was areatly diminished. For the ame
reason, the contrary argament that sthe willingness of jurics to reach a
COMPTOmise verdict in cases of cotributory pegligence” was a catalyst for
(he shift o comparative pegligence’ SECIMS jmplausible in relation to
Anstralia, The best explanation for the longevity i Australia of the
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Australian federalism 10 which some reference has already bect made."’
The most importaat difference is found 10 the respective Tales of the 1.5
Supreme Court and the Anstralian High Court. The Australian Tligh Court,
unlike the U8, Supreme Coutt, is the ulthmale court of appeal on MAters of
siate as well as federal law. Asa result, the fact that in Australia (as in the
United States) tort law is primanly a staté legislative responsibility does not
federal statulory regulation amd the

penerate the degree of tension betweth
law of torts as 1t appcars to do in the United Statcs hecause

state CcoTImon

there is a national comman jaw in Australia Australia is a single comimon
Jaw jurisdiction in @ way the United States cerlainty is not. This helps 10
explain why Ausiralian tort law addresses the relationship between the
common law of neghgence and stamtory gtandatds through jis equivalent of
the regulatory compliance dofense, but has not developed 2 doctrine
analogous @ prectuption o address the relationship  helween federal
regulation and state tort claims. 1 other words, i Australia, the relationship
between tort law and regnlation lacks the federal dimension it has in the

Uinited States.

. Why Australian Couris Ravely Cite 115 Tort Decisions
ol U8, tort law In Avustralia 15 reflected in the fact
that citation of U.5. tort decisions by Australian courts is relatively rave
compared with citation of decisions from gther major commodl law
jursdictions. This 14 certainly not hecause Australian courts arc uhinterested
in what goes ol elsewhere. Although the Australian land mass {al
appmxirrmely 7.7 million square Kkilometers), rivals in size that of the
United States {at appmximatciy o6& million sguare Kilometers), Australid isa
<mall nation of only about twenty-one million people. Despite a gigmificant
indigenous population and increasing jmmigration from Agia to Australia,
Australian culture 18 praduminantl}f Anglophone and Cutopean, Thal fact,
coupled with Ausiralia’s location on “the other side of the world,” has
produced a zeftieist that 15 outweard-looking and constantly conscIous of s
links with, and dependence oD, the rest of the world. Put bluntly, the muosl
obvious reason why Australian courts do Dot look to the United Statcs for
ingpiration and guidance is that Australia was once part of the British
Empire but has never been part of the American empire.
This is not Lo 53y that U8, law has had no influcnce in Austraha.
fndeed, the U.5. Constitglion was & majot SOUrct of inspiration for the
founders of the Commonwealth of Austealia in the latier hall of the
mineteenth century. Tn particular, the first three chayters of the Australian
Constifution MIror the first thres Articles of the (7.5, Constitution in
cstablishing 2 separation of powers petween the legislature, the executive.
and the judiciary. Ag a result, L5 constitnfionalism continues to exerl
influence 10 Australia, However, evell in this area the influence s limited-

The lack of influence

w1, Ser swpre TR 25960
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asl of its judges were members of the K.

House of Lords, the final appecllate court for England and the other LK.
jurisdictions {umtil its replacement by the UK. Supreme Courl in 2009).
This coincidence of membership enhanced the influence of the English
common law in Commonwealth jurisdictions: especially 1 maners of
private law, decisions of the Flouse of Lords (and the English Court of
Appeal) were treated with the greatest Iespect by Australian courts Evietl
though they were nat rechnically binding. This was partly because—at least
until the middle of the twentieth centiry Australia needed more law
(especially common law) than it could produce locally. For obvious reasons,
it looked mainly to the United Kingdom to supply that need.
Most rights of appeal from the High Court of Australia to the Privy
Council were abolished by the mid-1970s, but appeals from swalé courts
remained possible. The jurisdiction of the Privy Council in Australia was
not fnally and completely removed until 1986, when two pleces of
legislation called the Australia Acts, enacied in puraliel by the Westminster
and Australian Parliaments, abolished most of the remaining links between
the Australion and UK. logal systems.”  This avent has profoundly
influenced the development of Australian law, including tort law. It cleared
the ground for ihe development of an Apstralian national comimnon law (as
already discussed). Subscquet developments in the United Kmgdom—
particularly the opactment of the Fuman Rights Act 1998 and the
consequent impact of the Furopean Convention on Human Rights on
English privale Jaw e —together with & new sense of legal independence and
nationalism in Australia and growth of local production of statute and
common law (including tort law), have generated increasingly significant

divergences belween English and Australian tort law. Tlowever. (1.5 tort

law has played no discernible part in this process, and therc has been 14
wholesale, or evel retail, importalion of U.5. tort law into Australia since

1956,
the neat-invisibility of LS. turt

A final factor that may help to cxplain
which brief reference has already been made) is the

1 the United States to 2 much greater exlent
than in Australia. Fxcepl in the stalc of Victoria, it has been mafly yiars
since jurics have played a significant role in tort litigation in Aunstralia,”
The abolition of the jury has had subtle but profound effects on tort docirine.

Tt has, for instance, ledd to much grealet judicial claboration of damages-

assessment principles” and the standard of care (.., the “preach” question)

of the Privy Couneil, bul m

law in Anstralia {and to
continned use of civil juries i

25, GrRaRD CARMEY. Thig COHESIITUTIONAT SyRTEME OF THE ALSTRALLAY STATES AND
TERRITORIES H6—74 {2006y, Mol hoerer, that the British Manarch is also the mlanareh of
Australia.
8f. See, e, JANT WRIGHT, TR Law Ao Hubgar RIGHTS {2d ed. 2001}
87, Jane Stapleton, Crnfrnliing the Funwe gf the Comunon Lav y Hegtaterent, {ri EXPLIEING
TomT Law 262, 265 (M, Stuarl Madden ed., Z005).
8. See FLEMING, supro noté 74, ut 123 "By far the widest scope for jury discretion is its poweT
b1 nssess domages .. . [T]BE ammesicen law of |, ot damages for personal injuties is surprisingiy
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in negli T
greatfr E::;ﬁ ; ]S*ngﬂ'd‘ng _dﬂmages, the resuli—in the United Kingdom 1o a
i dm An E:n ﬁaustmha- hus been an approach to the asscssment of
ges based on a semi-authoritative “tariff” of 1 .
B : : tanift i
ﬂwga desi gTu.d to achieve predictability and uniformity,* off Fjuries. and
OmCern st " : G
affceted ;':udiit;ig 1th e standard of care, the demise of the jury has inevitahly
e ﬂlﬂ understandings of the relationship between the d :
tLatl the i,lns 9 breach question in negligence cases. Mark Gergen au-t :11;:
hetwaen thrlz -;}&%15‘71;_1}-;?5 thi dm:’r"'hmaﬂh distinction to sirike a halfr.c;
one hand aﬂpd thﬁ?p;m}ll‘:led (&KEHEISG“ of judicial decision-making on tﬂe
2 pular” and flexible characte LY i
on the P ¢r of jury decision-making
lﬁds&;a?;};cz e ol with regard to “nomative” or “moral” issues such :
il near;: rt:llrei. | .lianc Smp]emn explains how peneral “no-duty™ rulcib
e isueof rez:(;: ahfﬂw t—ml‘m':T'_E‘Immlﬁc expephions, enabls judis io kﬂér;
sonable care from the jury and simult '
T : E: al ; eve w
are u:fﬂns:dered to be fair results in individual cases.” TR e it
n a system without juries, the duty i
o : ty/hreach d s s
al ; S by ISHNCHon can ape
bi?;:fez Flamlmn_makmg power nut as between judge und ju:] PL;?E -
its ﬂndinipsp;rismt:r:i tt;ialf? ik e ey s sl Cﬂf{;'t raﬂa?z
‘. - Ut} e facts of particular cas ; s
trial judges 1 S : ar cases, the less leeway it 1 ;
T'hisjfiﬁ:i 1:111 future cases o deal differently with factually simifar clzai.;e;
between theqe:' i PB scen at work in the deployment of disfim;tians:
e thlstencc—., {:;f a duty of care on the one hand and its “scope”
ent” O o 2 ar oy
i rj11d S; ];JtllgL;, and between the scope or content of duLyUE; 1}::
control trial judnc: :r:a}nlfsm:}f UE] 6 ol [ D G TR
P r e the 'mgu&ga of “scope™ or "o ” 5
4 CENe: : B : g pe” or “conlenl” 10 1
hsz: ?E’;‘Ld“;“ in such a way us L0 restrict the freedom that irial judges :::fﬂﬁ
e rL TE;::'LQ'Gf the case were treated as going o standard of c;r;a ra;]l; :
whﬂrem}&eﬁ;; :g because i:clsmns on issues of duty can create Preuedi.ml,f
i e on standard of care cannot - s
B Siapping e not. Tor example, in Mod
uwncrg :f '%ﬁ:]fpmg Centre Pty Ltd v Anzil,” the question wus wh:.:L:':::E I:;y
e cmﬁr Ullllnmg centre could be held liable to an employee ol a teua_::;,
e I}i ;-kmla ‘ﬂ-:ﬂ:'i u}gggud in the cemtre’s cur park late at night after
e [ge.neml} g E.:.tabllbhﬂd that an occupier of land (such as the owner)
T i uttg ulvi" care to lawfol visilors (such as the employee). One
ssing the issue that arose in Modbury would be to ask wi]uther

unfornlated "),
B9, For the United Ki
i mis ingrdorey, see JUDICTAL STUDES B, G 1&
g;:m:«[ MAMaUEs 1M PE4SOHAL INTURY Cases (9l ed zdb;.r:lT.lmEI.!-'.\L'-‘:‘ e
ul- icrgerl, supra note T4, al 43135, . I
. S Blapleton, supea note 87, at 262,

92, Sop e :
voeg, Cole v 5 Tweed Heods e :
(Glesson, C.1.) (Austl). ced Hemds Rughy Foothall Club Lid (2004) 217 CLR 469, T 1

93, (2000) 205 CLR 254 (Austl,).
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; ask whether, in
criminal acts of third parlies. Another approach would be to

' : kl . y | | |
o : h. hl | h. o b - o e i h B h 1 T

: i strike an appropriate balance between the citizen-oriented values of

; . ccope for taking account of the detailed facts © predictability and fexibility. In Australian law, the duty concept is

gives trial judges less “;l'wip . 4 primarily understood as a technique not for regulating the allocation of rule-

particular cases than the a;::LalS‘:' find appellate courts disfclnutagl_ﬂlg “."_“. making power, but ?Dl' speci Fyinj:: the scope qf‘ legal Iiahilit_y‘. This would

On the other ]I]*m e ypically give Ieasons fr thet demsnirﬂb explain why Avstralian law containg an eclectic collection of bright-line no-

. courts— -wij'nch \ml‘kel J'U?z;} i };l: hig.h' levels of generality Uill 5}-1'3_]1 a way a;i duty rules {(unrclated W concepts such as fbn?seea}:lrility and reasonableness)

- from franning standards o o (he law as swalements of duty.”" This approac and much more fact-sensitive principles. Bright-line principles include the

effectively to embed LhLmL;l converse of that apalyzed 1n the prev 1_‘””::5 rules that advocates do not owe their clients a duly of care for cither in-court

' may bhe u1'11:112',1‘17-'0::1}':;t .:?ths fhul want to control tral judges by ma’kmg Erdrfm or out-of-court conduct reqlftt:i_ng W the case™ and Lhal a child cannot sue a

' Pﬁfﬂgtfa{’%: ;E.'pe“it; ;uw will also likely want to pre‘e'i:rit ;I]?;:'Juigf;' it doctor for wrongful birth,™ glfy contrast, the prmc;ﬂples poverning the scope

fi smegiflc Dndings e Lo into lezal holdings of liability for mental harm™ and economic loss™ are very fact-sensitive.

tranﬁfurlniug fact-speciiic t_mdmg; ‘:E -?:ilai.;hhw% an incentive to take buth Indeed, l?:t: general approach currently approved by the Australian High
ifGe d The Tligh Courl ol Aus stablish itself as the 3 ' e . i B T

specilic duty. G HEH been keen to establis Courl for determining whether a duty of care exists involves laking account

] .apse in recent 3 ;
approaches becau

| i G e .

e ¥ i £ “"H,Sﬁ-e 'L'I.eﬂﬂ}' . | s ot . I
[ | law of lors. Around the tune of the 2002 insurance L;E‘S;ﬂ'__; Hﬂ[ﬂlg it be exiracied from the case law, but such lists are necessarily provisional and

hy : had become too pro- vl open-cnded.  The choice between bright-line rules and fact-sensitive
' said that trial judges as & gm":;li shifl by the High Court starting in the late principles seems to depend not on considerations of institutional design but
' has documented & prn—dﬂfcg aoainst certain aspects of the gtal_‘utﬂl’}'_:tﬂﬂ: rather on the desirability of cstablishing boundaries of tort liability that
I_ 1990s:” one argument us flg oo was that they wert UNDeCessary appropriately take account of the interests of both potential doers and
' reforms introduced t0 address the cnsis Be that as it may, 1l

|

adv “reined in” tort law.
ad already “reincd 1 : d s
: rt sees one of its functions as being 0 rc,gula..d
and the dury/breach distinclion can be ust

potential sulferers of harm. In short. in Auvstralian law, duty is first and
foremost a device for controlling liability, not for allocating the power W
make decisions about liability,

i pecause the High Court
Wil «eems that the High Court s&
i decision-making by trial conrts.
i to that end.

i 1 wead m t|"|ﬁ -['l:l‘:'zh 3 i .!‘.} [_S (erd,ffi".{.\'”'aﬁﬂ'ﬂ Tort Sﬁ:ﬁﬂfﬂ'}‘s};i
| e Ehand laL;Ei;hips botween itself as the ultimate "
| i g 1 the rols g
I i copsiderable aliention o

: ; + noeal, and trial courts. 1t has Finally, we may deepen our understanding of the relationship between

) . - termediate) state courts ot appeal, < hich the basic ; e o st i e
| , appellate court, (et  mificant number of cases 10 WhlL'fl" & Do U5 and Australian tort law by paying some aftention o differences between
L | H given leave 10 E#'E"F‘:ﬂjl s 511.;11‘ \ should have interfered with the rti'ifr}] tort scholarship in the two countries, This is noi becanse such differences
I hether the intermediate cour s Gk of reasonable care. Mus cxplain that relationship, but because they reflect intellectal factors and
malkang on ; i @ Cuncern of the featurcs of legal culure that help to explain the near-invisibility of U.5. tort
itermediate appellate coyftﬂ as 11.ha , lilwv in Australia. At some risk of over-generalization and over-
sensitive standards by tl'lEl-ll COUILS. ] simplification of complex realities, 1 think it is fair (o say that Antpodean
f jurics has tort scholars are, as a group, more furmalist and doctrinal in approach than

Court has also devoted |

] Lssue 18 W i
{1 ' ourt’y fact-specific dectSION-THE A
| : ;ﬂm;}:ctna mai. once apain, be interpreted as Witless!
i Iiih Court to establish iself ![aucl fI‘]?t t
i ime lator of the application ol e i
| pﬂmﬁ;i?:g azid all this, however, 1 think that the abolilion

T h g i their typical U.S. counterparts. The cffects of realism and instrumentalism
Ul [ . .4 attention away rom the prow L : the - - | . 1
s actually diverted a nipalation of e distingtions betacen her typienl U.S. counterprt. The et of relim and istramentalis
i ll | B s aﬁd hetween content of duty and standard of

Nor has the ceconomic and regulatory approach to tort law taken hold

i and content of duties et , ol i oot
| s Teclt the allocation of decision-making powet. ]f dg_, i
il . e i age.  For nstancs, the aim of dis ]
Il clear that this has been 1S purposc.

il 96, TRINDADE, CANE & LUNNEY, supra note 04, at 531-33,
93, Id a1 53638,

U8t al 47984,

99 £l ut 492 513,

LML 1, at 467 65,

Latmsey, THE LAW oF TORLS 1™ AUSIRALLA

| i RE
il 9. FRAMUIS TeinDAUE, PETER OaME & Ma

bl /7 &3 (4th ed. 2007, "
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CrnadorveallH L.J. 93, 9%

279
278




United States. In the Antipodes, the centre
nd thought about private law fies much

closer o notions of corrective Justice. Of course, such idcas have also had
some influence 1 the United States. Afier all, one of fhe leading proponets
of corrective justice accotmts of tort law in particalar and private law morc
generally- _Jules Coleman—-is Amercan.  Moreavet, two of the most

er pEneration— John

inMuential and prolific U.5. tort scholars of a young
—propound a version of cofrective justice

Goldberg and Renjamin Zipursky-

Australia in the way it has in the
of gravity of academic analysis 8

theory."™
(O the other hand, it 18 significant that tooduern comrective justice
approaches were developed (starung 1o the 1970s 1 North America) i
reaction and as ufl alemative o mstrumerialist, economic, and regulatory
aoeouity of ot and other areas of law, which gained no SECUTE purc‘hasc
outside the United Stales. gcholars in the United Kingdom and Australia,
for instance. have cmbraced corrective justice and arong-based of right-
based accounts of private law nat hecause they offer an gitractive allemative
to nstrumentalist accounts but because they sectn 10 £t well with common
pm-thcureticai understandings and interpretations of the law. Whercas .5,
cotrective justice {heorists may seert 1o be swiniming 2gainst the tide of
widespread reguiatory and functionalist thinking about ton faw, their
coumterparts putside the Upited States are mofe likely Lo sec themsclves a8
merely articulating ao imphicit but fundamental feare of legal thought.

An illmminating, it impressinnistiu, contrast with the position in
Ausiralia and other Commonwealth jurisdictions is provided by the sitpatdon
in Jsrael as dapicted by Haim Sandberg In @ recent article in which he
describes U8, influence on legal education and scholarship in fsrasl in terms
of colonization.'™ Increasingly, Israeli legal scholars will have done
graduale legal work i lhe Uniled 5Lates. Hy conirast, with the possible
cxeeption of public law scholars, Australians who acquire graduate
qualifications abroad are still more likely to do so 1o the United Kingdom
than in the Uinited States. No university n the Uniied States can claim 4

reputation in Australia as a cenire for sophisticated private law scholarship
1o rival that of Oxford or Cambridge. My impression is that Australian
private law seholars who Lake siudy leave ghtoad arc more likely to do s0 in
ihe United Kingdom (or Canada] than in the United States. This orientation
toward the United Kingdom 1% reflected in the success of the bienvial
OMaligations conference serics, which was imitiated at the University of
Melbourne in 2002 and has “become & leading forum tor discussions ©

ok, iGaidherg & Aipursky, supia nole 15, at 925,
(2, [Taim Sandoerg Logal Cloniglism= Americanizaiion af
Gropal JURIET agmicle & (20100, h.rrp:."."w-.:.rw.hcprcas.:um.'gj-'

anpraspondcnes, Speplien HUgaTINEn aniil:
[Fieom hete [ ape how U5, scholarship 13 imfluencing nel just Taracl, bus Latin Atnerici.

soe purts of (e, FounEEr sohiolats in lapan, cie. p ihink that gl o Topal
sohnlarsnip will beoams Tnore cotnected w0 aocinl SCiENCEs und e empirically hased

yeryna hoTE imchuding Augalia

gl Foation in Tevacd, 10
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private law in the comm :
: ; on law world 103 o od ot :
predominantly fr world ™' Participants in Obligations
Aunstralia zma rE:mU t!m: Tpor Commonwealth jurisdic.ti:f;;zmm Iw?m
attracted U.S. scl mited -Kingdom, Eight years; lafer Obli e
R ‘r'-"jll';li;l(;j: wlljars whn are increasingly interested ir11 ; dhggu?ns A
: "'?Elndbcrg quﬂa out private law generated outside the Uni?nl“j.“rllhng to
; queas ; ST L .
research in I;malg}fﬂf?. :Eh ?_‘t th g Americanization of legal g&dﬂ:ﬁl’&
that Tsraeli schol 1ad vanpus ¢fTects on the legal quzgm 0 ion Em_d
i olars have become less inclined to 1dd.re. - ttect 1=
i mmmu;r.““lll.ﬂ"*igﬂﬂ and legal practitioners; Htiey are nif oyl
1 o B b ) i )
b i with the U.S. scholarly community Servsihor ﬁmﬁtﬂd
i g ars increasingly “idis o : i5 Lthal 1I.5.-
the aim of * . gly “distance themaelves | - g
getting close : g from Tsraeli law w
particular,”'™ B.,-}:', s Lo global law, in general, and Ameri ik
0 pareat 1d‘ “Lumruail, most Australian {and U.K.) schola lcan law in
relatively litﬂ;I' k-'i‘hl.‘:l:ars of the law of obligations Ifnnrr;:DT ~Ib i
camplexity of itnterc:u_u_ m U.S. law. This is, perhaps, partl t?;mm”y ing
¥ 2 U . . 5 T -
ﬂavigmin; o h]uLg:Ié;i;j ]Fgﬂl svstem and the ditficulty u} p;:ﬁiét ‘I:t the
U8, lepal nateriats E;ﬂmllensely dense forest of primary and se Hm;dand_
for the best 1.5, legal sch ut it may also be that the prime intended L?jn ]
WHisebest Corn gal scholarship consists of scholars. B g
pedagrogic anmnwc‘*“'h scholarship (apart from . m'jtrium‘ e
POETTICH 2 - a F; W . T
S &drEiL:]T?EE}' Is still directed, at least in part, o ﬂ“ﬂ%ulj:, .dl me?dﬂl}f
makers. Cot stration of the law, including judges lawl kg the
hfhuential US., sche calth scholars, (0 a greater extent than ﬂfﬂm'-anfj S
LT ‘1,' 8¢ UFHI_’S, sce themselves as part of what 5 "I;} of the most
qchmar'sr;npuhdl'“”_‘ of jurists.”" By contrast, at least to ;];m 5 b
: : L rd ] 5 3 =l :
e miemﬂ; il::a};f ‘Ijil"rv ;uhuo}s seem Lo identily m:rs u\::l:}ijr—r;;:‘lid;}f
historians ST roader academy, especi e e
., and social und political scientists. Suéjlf :;ﬂ]émr:“tmﬂpllers,
rences are, of

course, only differen
i } cos of
significant. degree, but they are nevertheless real and
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s American Law Instiiute’ |
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