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speaking loudly enough for the officer 1o hear h.cr, and her words were
capable of being heard by someone else. In my view, then. the quality of
this act is that it is one that occurred “otherwise than in private” (ge.
Korczac v Commonwealth of Australia (Department of Defence) (2000
EOC 93-056).

Conclusions

Accordingly, for the reasons outlined 1 find that the act complained of
does not contravene the Act so that Mr McLeod's complaint must fai].

As this was in effect a “test case” brought by the Legal Fund, it is appro.
priate to state my view that, cven if successful, this case would not haye
been an appropriate one for a grant of relicf under s 46P0O(4) of the Higman
Rights and Equal Opportunity Act 1986 (Cth), which makes it discretion.
ary to grant relief for proscribed acts of discrimination and vilification, As
explained above, the Act was enacted (o give effect to Australia’s obliga-
tions under the ICERD, including those obligations related 1o eradicating
acts “based on ideas or theories of superiority of one race or group” over
another. The Act is not intended to shut down a conversation simply because
it refers to race, but instead is clearly directed to protecting those within
Australian society who are affected by harassment and fear as a result of
their race, colour or national or ethnic origin.

I will take submissions on the issue of costs.

| 26

The Indirection of Sex Discrimination:
State of New South Wales v Amery

MARGARET THORNTON

Introduction

\ separation between public and private life is a central tenet of liberal legalism which has
been accepted in the case of anti-discrimination legislation no less than in other instances
i state regulation. This is despite the fact that inequities in the private sphere have long
keen recognised by feminist scholars as the primary cause of discrimination against women
& public life, albeit not by judges, as is apparent from New South Wales v Amery.!

Although the last remnants of coverture, whereby a woman’s persona merged with that
o her husband on marriage, were removed over a century ago, the seeds of invidiousness
wociated with the deference of women to their male partners linger on in the contempo-
fry social seript. The question of where to live, for example, is likely to be influenced by his
areer, not hers, Women are also expected to assume the major responsibility for housework
wd caring for children, as well as for sick and elderly relatives.

The private location of these social practices has placed them largely beyond the limits of
e law, although indirect discrimination on the ground of sex has corroded, if not eviscer-
ted altogether, the private sphere immunity. A complaint of discrimination, however, has
Barise in an area of public or quasi-public life, such as employment, and the complainant
#eds to establish the existence of an unbroken causal thread linking the respondent
mployer and the alleged discriminatory harm. Systemic discrimination buried deep within
ie social psyche does not suffice, as ‘society’ is not a suable entity; the harm must be sheeted
Wme to an identifiable wrongdoer. Even then, it may be averred that a woman’s decision to
#ange from full-time to part-time or casual work, for example, is a matter of individual
thoice’ not connected with the employer’s work practices.

Given the contradictions besetting the conjunction of women, work and family in the
licourse of gender equality, it is perhaps unsurprising that ‘work/life balance’ has become
%¢topic of the 21st century for families, employers and government}? a manifestation of
Wich is thrown into high relief by Amery.

; 12006) 226 ALR 196 (‘Amery").
Sarzh Squire and Jo Tilley, It's About Tinte: Women, Men, Work and Family (Human Rights and Equal
%ﬂnllnily Commission, 2007) .
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The Facts

This case involved a group of 13 female casual high school teachers in New South Wales whg
alleged that they had been subjected to sex discrimination because they were palid less thap
permanent staff, despite performing essentially the same work, All COI:I‘IPIalR&lI’llS were
located at the top of the casual scale and were subject to a 20 per cent dlffcr_cmial in pay
compared with those at the top of the permanent scale. There were five steps |11.thee casual
scale and 13 in the permanent scale, with the top of the casual scale equating with Level §
of the permanent scale. _

The nub of the sex discrimination complaint was that access to the higher rate of pay
required the women to satisfy the permanency requirement, which ]lwul\fred acce?ting a
post anywhere in the State, As intimated, relocation because of family commitments is more
difficult for women than for men because of the well-entrenched norm that women give
priority to the needs of their families over their own careers, This norm 1nduc.ed.lhe women
to opt for casual positions close to their homes rather than relocate. The statistics adduced
by the complainants graphically bear out the intransigence of the ge..ndr:red norms, Although
70 per cent of all teachers in the New South Wales Teaching Surv1_ce were women, only 59
per cent were permanent employees, compared with 79 per cent of men. Of the casual staff,
approximately 83 per cent were female, Lol

However, disproportionality alone does not establish discrimination. The social rationale
for women’s lower representation among the ranks of permanent teachers also needs to be
established. It is this issue that goes to the heart of substantive equality. As fen.ﬂnists have
long recognised, cognisance must be taken of the history of exclusion, past injustices alnd
skewed social norms; formal equality (same treatment or equality before the law), which
conveniently sloughs off the historical and contextual factors, is inadequate.’

The Litigation

The complaint was lodged under the Anti- Discrimination Act 1977 (NSW) (‘ADA (:\'_SW}')
in 1995 but was not decided by the High Court until 11 years later. In accf.:rf?l?nce with the
typical model of anti-discrimination legislation in Australia, lhcrc_wua: an initial attempt (o
effect a settlement through conciliation, but this proved unsuccessful. There were then four
hearings within the relevant hierarchy of tribunals and courts, which alternated between
findings in favour of the complainants and the respondent. B . -

The primary hearing was before the NSW Administrative Decisions Tribunal (I h.
which found in favour of the complainants and awarded them damages of 5259.00& In the
second instance, this decision was overturned by the ADT Appeals Panel in favour of the
respondent.® Thirdly, the NSW Court of Appeal reinstated the decision of the ADT in favout

' Margaret Thornton, The Liberal Promise: Anti-Discrimination Legislation in Australia (Oxford Uni¥

Press, 1990). .
* Amery v New South Wales (2001) EOC 993-130.
* New South Wales v Amery (2003) 129 IR 300.
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of the complainants in a 2:1 decision.® Finally, the High Court in Ameryupheld the respond-
ent’s appeal in a 6:1 decision.

Underscoring the adjudicative volatility are the leeways of choice open to judges in their
interpretative role.” Normally, they would have an array of binding precedents and persua-
sive decisions from which to choose. However, when the legal issues are novel, judges invar-
jably fall back on their own normative universe to create meaning." The element of judicial
ssubjectivity determines whether they will look to the past in order to uphold the status quo,
or look to the future to create a more imaginative and beneficent interpretation of the
legislation. This dichotomy is sharply depicted in the Amery judgments,

The Jurisprudence

In common with most Australian anti-discrimination legislation, the ADA (NSW) distin-
guishes between direct and indirect discrimination. Direct discrimination sets out to deal
with the simplest manifestation of discrimination, such as treating another person differ-
ently by virtue of (inter alia) sex when in the same or similar circumstances, Indirect
discrimination attempts to go further by considering a practice that appears neutral on its
face but disproportionately impacts on a group by virtue of sex. While well intentioned, the
mclusion of indirect discrimination in anti-discrimination legislation resulted in a complex
1t that has become more convoluted with the aid of powerful and well-resourced respond-
ents, such as State governments, as was the case in Amery. In addition, the neoliberal turn,
which was very much in evidence during the period of the Howard Coalition Government
(1996-2007), was reflected in conservative judicial appointments, the revival of employer
prerogative in labour relations” and a preference for a strict equal treatment approach in
discrimination jurisprudence.’ Amery stands in stark contrast to the landmark indirect sex
discrimination decision of Australian Iron & Steel Pty Ltd v Banovicin 1989, a decision of
the Mason Court (1987-95) when social liberalism was in the ascendancy and there was a
greater willingness to endow remedial legislation with a beneficent interpretation.

The four-part test for indirect discrimination under the ADA (NSW) involves addressing:
li) the relevant requirement or condition; (ii) its disproportionate effect on the ground of
&x; (iii) the reasonableness of the requirement or condition; and (iv) the ability of the
wmplainants to comply with the requirement or condition. The probative burden on com-
plainants is onerous under the ADA (NSW), as they have to prove that the requirement or
fondition is not reasonable. This contrasts with other Australian legislation where the bur-
den rests with the respondent to prove the reasonableness of the requirement or condition.

Despite the complex constellation of issues that emerged in the case, the condition of
Bermanency was accepted by the ADT and both appellate bodies as the relevant requirement
ifcondition with which the complainants had to comply, but this was overruled by the High

an'*dvuur)' v Director-General, Department of Education and Training (NSW) |2004] NSWCA 404 (15 November
i

" Julius Stone, Precedent and Law: Dynamics of Commaon Law Growth (Butterwarths, 1985) 4, 109 et passim.

! Robert Cover, ‘Nomos and Narrative' (1983) 97 Harvard Law Review 4.
| As reflected in the body of legislation known as "WorkChoices’ incorporated in the Warkplace Relations Act
55 (Cth) and Workplace Relations Regulations 2006 (Cth),

~ Margaret Thornton, ‘Sex Discrimination, Courts and Corporate Power’ (2008) 36 Federal Law Review 31

" (1989) 168 CLR 165, Cf Waters v Public Transport Corporation (1991) 173 CLR 349,
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Court. The majority (Gummow, Hayne and Crennan i (Cal]ingu | agreeingl))_hcld that the
terms or conditions of employment offered by the em p]n}'{rr referred to the ‘actual employ.
ment in which the complainants were engaged,"” that s, tkls?n- en}ploynwm as fasua] teachers,
not their employment as teachers more generally. 'T.'he bifurcation between ELdA‘I.Slea} and per-
manent employees meant that the terms and condmonf Ull’emp}oymem cou pr]y to 9n|}.
one category of employee at a time, not both. The majority rcgardm.‘l t_hc conflat t:‘:n of the
casual and permanent categories as an error of law horc!epi‘lg on the incongruous.*

The narrow construction of the requirement or condition meant that the High {,nulrt had
no need to progress to the second issue of rea.-;:mab!enas, which is fi rc‘quc‘ntly the s‘uc‘kmg
point in indirect discrimination litigation. It was d‘mcussed only by (ulc:‘:s.on CJ (Callinan
and Heydon J] agreeing), who was of the view that it had not been éstab‘h:»hetl by thfa:onj.
plainants that it was unreasonable to pay casual and ]:{ermancni staff 3:l different rates." The
technocratic approach adopted by the majority, which Ereated the casual and permanent
classifications as discrete, accords with the formal equality model, It meant lhat‘ th.e over-
arching legislative aim of effecting equality between men and women in public life was

cC rt shrift, | ‘
at‘?gge:,;j:(;lly judgment stands in sharp contrast with that of Kirby I'. !‘.l'!t;sult‘ d1s§enfmg
judge. He lambasted the majority judges for their ‘narrow and antagonistic sta‘ncc in light
of the beneficial and purposive approach mandated by the legislation. He \_va:leve‘n more
censorious of the majority’s deference to the historic and gcnde.red( categarns.anona.'::lnch
he asserted had the effect of defining the d]scriminal'llnn complamf out ofexlstence.l

Amery was greeted with dismay by ferninists{ wh'u felt that the High C}Jlllt hani fru.l.tra[.ed
the potential for claims of indirect discrimination in the same way that it had dealt gmajn:i
blow to direct discrimination in Purvis v New South Wales ( Depnrrrm’m of Education an
17 ]t was apparent that indirect discrimination cuuld_ not be relied
r inequities in the workplace associated with pay, casu-
i The neoliberal turn with its favouring of employer
at pose a daunting challenge for

Training)'® shortly before.
upon to address entrenched gende
alisation and family responsibilities.
prerogative, has resulted in technocratic judgments th
heroic complainants in the future.

The Feminist Judgment

Beth Gaze carefully considers the arguments of the State of NSW r§]dl ing to the chara:txo
sation of the requirement or condition, particularly the contention that there wer

o Amery (2006) 226 ALR 196, 213-14.
" 1bid 214.
* Ibid 203.
¥ Ibid 230. —
L 1217 2,
# i(?.Zi.a'\zd];ms.‘Drl-'ming Away Discrimination' (2006) 19 ."-fl}'lhl!lﬁ!r }'aE:rmrI uf\{\.fi!:rr‘u
Smith, 'Rethinking the Sex Discrimination Act: Does Canada’s f:xrpcnem_:c blliggt'fj\wt:.mt,re“l oo10) 25k
Greater Role’ in Margaret Thornton (ed), Sex Discrimination in Uncertain Times (Al d }-‘utu.rc' “n Thornton (edk
It Reth Gaze, “The Sex Discrimsination Act at 25: Reflections on the Past, F'ne_srnl'a?( e 011) 35
ibid 120; Belinda Smith, ‘What Kind of Equality Can We_Ex}'.'ect from tlhc Fair Wor! d"‘cr I[h;j-'."'r s Mjbn-"
University Law Review 545; Fiona MacDonald and Sara lfhuric:,‘wnnl.h, Eqn:al ?.}v m}wwmf pei
(Cth): Mainstreamed or Marginalised?’ (2013) 36 Untversity of New South Wales Law ;

Laiv 263, 276; Belln®
1d Give Qur Judge &
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different jobs — casual teacher on the one hand, and permanent teacher on the other, She
argues that to support the States view would privilege form over substance. Furthermore,
she suggests that the interpretation of the requirement or condition in the ADA (NSW) to
refer to ‘a particular kind of employee, viz, permanent or casual, would involve reading
words into the Act. She rejects the technocratic interpretation of the majority judges of the
High Court in favour of the liberal construction of the Court of Appeal,

Hence, unlike the majority judges of the High Court, Beth Gaze was compelled to con-
sider the second prong of the indirect discrimination test — that of the reasonableness of the
requirement or condition, She accords short shrift to the State’s decidedly specious argu-
ments, which included the contention that casual employment was a matter of individual
‘choice” and that acceding to the women’s claims would create an industrial problem by
disturbing the settled expectations of (male) teachers, She therefore concluded that the
imposition of the requirement or condition was not reasonable, and found for the com-
plainants,

In common with the dissenting judgment of Kirby J, Beth Gaze evinces a willingness to
move beyond the narrow interpretation of the ADA (NSW) adopted by the majority judges
1o pay attention to the context in accordance with the intention of the legislature. However,
whereas Kirby ] was primarily concerned with the deleterious impact of Amery on anti-
discrimination legislation generally, Gaze's judgment is sensitively attuned to the ongoing
workplace disadvantages experienced by women, particularly those with family responsi-
bilities. Both judgments highlight Julius Stone’s thesis that the leeways of choice are always
open to judges; there is never just one right answer.

Postscript

One positive outcome to emerge from Amery is that supply casuals (temporary teachers)
under the NSW Teaching Award are now paid at the same rate as permanent staff, and it is
only relief casuals who are paid according to the casual award."” It is notable that this change
was effected in January 2001 prior to the initial hearing before the ADT, but it was too late
1 alter the course of the litigation.

. Industrial Relations Commission of New South Wales, Crown Employees (Teachers in Schools and Related
vees) Salaries and Conditions Award, IRC 1027 (7 December 2012) ss 22-3,
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THE STATE OF NEW SOUTH WALES. ...........
DEFENDANT,

APPELLANT:

AND
AMERY ANDOTHERS. ............ cvsreveeess  RESPONDENTS.
PLAINTIFFS,

[2006] HCA 14
ON APPEAL FROM THE SUPREME COURT OF NEW SOUTH WALES

Gaze J. This appeal is brought by the State of New South Wales (the
State) against a decision of the New South Wales (NSW) Court of Appeal
in favour of thirteen women who claimed that the NSW Department of
School Education (the Department) had indirectly discriminated aguim
them on the basis of sex. All the women held appointments as permanent
teachers in the Department earlier in their careers but resigned their posi-
tions, most (but not all) for reasons of family responsibilities, when they
had children. All sought to rejoin the Department as teachers, but because
of their family commitments to children and partners they had limitations
on the areas in which they could work. Because they could not move as the
Department directed, they were offered only casual teacher positions.

The salary scale for casual teachers was substantially lower than that for
permanent teachers. Its maximum rate was the equivalent of level 8 of the
13-point permanent teachers’ salary scale. Maximum pay for a permanent
teacher was $50,000 at 1 January 1999 while for a casual teacher it was
$40.576, a difference of almost 20 per cent. A senior casual teacher could
be paid 20 per cent less than a permanent teacher with the same experience
and responsibilities working in the next classroom.

The Department employed casual teachers in two categories: “relicl
casuals™ were short term casual staff employed on a daily or hourly basis
to cover absences by other teachers due to illness or other commitments,
and “supply casuals" were casual stafl employed on a long term basis (for
at least eight weeks) to cover longer absences such as matemnity leave or
long service leave, or even sometimes as part of the regular staffing com-
plement of a school. The women respondents were all supply casuals, who
generally took the same responsibilities in a school as the permanent teachs
ers they were replacing,

The situation facing the women in this case is not unusual for women
who want to retain and pursue their careers while also taking primary
responsibility for care of children. Social convention, and women's gener-
ally lower pay mean that women’s jobs are often regarded as secondary 10
their husband’s job, and that once children arrive. it is the mother who is
likely to work part time or take some years out of the workforce 1o accofi=
modate child care responsibilities, while the man takes over as main bread-
winner and his carcer advances. As his employment is given prioritys the
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family is more likely to move to accommodate his employment than hers.
A man whose wife is not working, working part time or has returned after
a career break has mobility that a woman with a working husband does not
(174). giving him an advantage where an employer requires mobility.
Women combining employment with care responsibilities seek work
compatible with their care obligations. Although the teaching workforce is
predominantly female, the Department’s employment practices make no
allowance for teachers during, or seeking to return after, taking responsibil-
ity for family care. Experienced teachers who seek to return and whose
partner is not able to move are offered employment only as casual teachers,
which is both insecure and lower paid. The Department benefits through
access to a pool of cheaper but experienced employees who have few other
options. These structural constraints on teachers who are mothers reinforce
their workforce marginalisation.
The appeal

The appeal to this Court is an appeal in the strict sense, so to succeed the
appellant must establish that the Court of Appeal made an error of law. This
1s not a merits review that would enable the court to substitute its own view
without identifying an error made by the Court of Appeal. The legislative
context of indirect sex discrimination is defined in s 24 of the Anti-
Discrimination Act 1977 (NSW) (the ADA) as follows:

“(1) A person (the perpetrator) discriminates against another person (the
aggrieved person) on the ground of sex if, on the ground of the aggrieved per-
son’s sex or the sex of a relative or associate of the aggrieved person, the perpe-
trator;

(b) requires the aggrieved person to comply with a requirement or condi-
tion with which a substantially higher proportion of persons of the oppo-
site sex . . . comply or are able to comply, being a requirement which is
not reasonable having regard to the circumstances of the case and with
which the aggrieved person does not or is not able to comply.”

All four elements mentioned in s 24(1)(b) must be established by the plain-

1iff to make out a case of indirect discrimination.

By s 5. the ADA binds the Crown. Section 23 specifies the areas of activ-
ity in which discrimination is unlawful:

*(2) Ttis unlawful for an employer to discriminate against an employee on the
ground of sex:
(a) in the terms or conditions of employment which the employer affords
the employee.”
When the ADA was adopted in 1977, s 54(1)(e) expressly excluded from
its scope:
“anything done by a person if it was necessary for the person to do it in order to
comply with a requirement of . . . an order or award of a court or tribunal having
power to fix minimum wages and other terms and conditions of employment.”

(174) Joan Williams, Unbending Gender (Oxford University Press, 2000); Sandra Berns,

Women Going Backwards (Ashgate, 2002); Barbara Pocock, The Work-Life Collision
{Federation Press, 2003},
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In August 1995 this provision was amended to expressly remove the excly.
sion of such orders or awards. As a result, a claim such as this became
possible, and this claim was lodged in November 1995, The claim wy
upheld by the NSW Administrative Decisions Tribunal (the ADT) (175),
overurned on appeal by the ADT Appeal Panel (the Appeal Panel) (176),
and restored by the NSW Court of Appeal by a 2-1 majority (177). The only
disagreements 1o this point have been on whether the onus of proof of *jy
reasonable” has been correctly applied.

Background: employment practices and salary scales

The Teaching Services Acr 1980 (NSW) (the TSA) authorises the
Department to employ teachers in two categories: permanent teachers,
known as “officers” and casual teachers, who are paid by the hour. The dif.
ferent salary scales for permanent and casual teachers are set by the teacl-
ers' award (178). The pay differential can be traced to a 1983 Industfial
Commission decision (179) that treated all non-permanent staff’ the same,
despite recognising that the value of long term “supply” casual teachers'
work was closer to that of permanent teachers, since they took on after
hours commitments corresponding with their longer term appointments,
such as camps, parent teacher interviews and curriculum development
(180).

The value of the work of long term casuvals was the subject of evidence
in the ADT, which found that it was equivalent to that of a permanent
teacher (181).

The disproportionate impact on female teachers was addressed by evi-
dence from the Department about staffing numbers for the period relevant
to this case:

Classification Male Female Total
Permanent 18,125 32,692 50,817
Casual 4,828 23,182 28010

Total 22953 55,874 78,827

Although 70 per cent of teachers were women, only 59 per cent of Women
teachers held a permanent position, compared with 79 per cent of men,

(175) Amery v New South Wales (2001) EOC 993-130. In Amery v New South Wales (Ne 2)
[2001] NSWADT 187 (13 November 2001), the complainants’ application for costs was
denied, with the opinion of the judicial member on a question of law prevailing over e
two dissenting non-judicial members,

(176) New South Wales v Amery (2003) 129 IR 300, .

(177} Amery v State of New South Wales (2004) EOC $93-352 per Beazley JA and Cripps
AJA, Hodgson JA dissenting.

(178) Crown Employees (Teachers and Related Employees) Sa
made under the fndustrial Relations Act 1996 (NSW) from
pay scales were in the Teachers and Related Employees Enterpris
under the Industrial Relations Act 1991 (NSW).

(179) [1983] AR 672.

(180) Amery v New South Wales (2001) EOC §93-130, 75 283 at [32}-133]

(181) (2001) BOC $93-130, 75,287 at [35].

faries and Conditions Avanid
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leaving 41 per cent of women but only 21 per cent of men employed as
casuals, Of casual teachers, 83 per cent were female and only 17 per cent
male. Men held more permanent positions because they could more readily
agree to move than women. Women were much more likely than men to be
casuals and limited to the lower pay scale. There is a clear and substantial
disproportion in the type of position held and hence pay rates according to
the sex of the teacher.

The State’s arguments

The State put two main arguments to this court. First, it argued there was
no requirement or condition, because two different job categories were
involved rather than one job with a requirement or condition attached to
access the higher pay scale. Secondly it argued that if there was a require-
ment or condition, it was reasonable in all the circumstances. The State
argued that the Court of Appeal had erred in law in finding that there was a
requirement or condition, and that it was not reasonable,

The requirement or condition

Identifying the “requirement or condition” claimed to be discriminatory
is central to an indirect discrimination case, as it determines the formula-
tion of the other elements that must be proved by the complainant, such as
ability to comply, disproportionate impact, and assessment of whether or
not the requirement or condition is reasonable. In the ADT and the Appeal
Panel the requirement or condition was loosely referred to as a requirement
to have permanent status to access the higher pay scales. The Court of
Appeal noted that the requirement to hold a permanent position to access
the higher pay scale was not imposed by any law but resulted from the
Department’s practice of not making over award payments (182). This
practice primarily affected supply casual teachers whose work was of the
same value as permanent teachers.

Neither the TSA nor the teachers” award requires the Department to fol-
low a policy or practice of not making over-award payments. Neither the
TSA nor the award determined the requirement or condition involved,
which was the Department’s decision not to make over-award payments to
provide equal pay for equal work.

In this court the appellant argued that there was no requirement or condi-
tion, even if it was [ormulated as a practice of not making over award pay-
ments to supply casuals. It said there are simply two different jobs,
permanent teacher and casual teacher, not a single job of teacher to which
people are appointed as permanent or casual staff. Since the difference
between the jobs is part of their nature, it could not be separately identified
as 4 requirement or condition,

The Department supported this argument by pointing to several
provisions in the TSA that treat “officers” (permanent teachers) and casual
teachers differently. As noted above, “officers” can be directed 1o work in

(182) (2004) EOC $93-352 at [11]-12].
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a particular location and be dismissed if they refuse; there is power to
ensure the salary of an officer matches the duties performed: s 73(1); an
officer who becomes ill can be retired or transferred: s 76; officers have ap
entitlement to leave: s 79; and may not engage in certain commercial actjy-
ities without consent: s 89. Only officers ean seek promotion to leadership
positions in schools. In reality. however, these differences have little practi-
cal effect. Casual teachers are only offered specific work for a limited time
and accrue no leave, so there is no practical need for the powers like those
in the ADA.

To accept the State’s argument that there are simply two different jobs
would privilege form over substance. The focus of indirect discrimination
law is on the effects of practices, not their form. The fact that supply casual
teachers actually carry out the work of permanent teachers for more than
eight weeks at a time and in some cases longer, strongly suggests that the
jobs are regarded in practice as the same. I

In further support of its argument, the state contended that the reference
in ADA s 25(2)(a) to prohibiting discrimination in the “terms and condi-
tions of employment” must refer to employment as a particular kind of
employee, which had to be either permanent or casual, and therefore under
the ADA there are two different kinds of employment rather than a require-
ment or condition. This argument rests on reading words into the ADA that
are not present, requiring a “particular kind of employment”, and interpret-
ing that employment in a very narrow, formalistic way. If itCCCFlled. it wml.lid
preclude any inquiry into whether the Department’s practice regarding
casual teacher pay is “'not reasonable™.

The ADA’s prohibitions on employment discrimination are not formu-
lated in terms of specific jobs. Instead, the formulation of “employment”™
used throughout s 25 is quite general and refers to the general nature of Ih.e
relationship between the parties. The reference to “terms and conditipns'
suggests that varying terms and conditions of work such as full or part time,
casual or permanent, categories were intended to be covered. Nothing in
the ADA indicates that only a specific and narrowly defined job category
was intended, which would protect differential treatment of employees
engaged in the same work from challenge. To the contrary, the | ‘JQS :{mei:id-
ment of s 54 that opened industrial awards to challenge for discrimination
suggests that Parliament’s intention was to expose all aspects of cmplny"
ment relationships to scrutiny under the ADA, to better serve the ADA's
aim of preventing and remedying discrimination.

The authorities indicate that it is not appropriate to take a narrow
approach to identifying the requirement or condition, and a broad interpre:
tation should be given. In Australian fron and Steel v Banovic (183), “'“ff
court approved the comments of Browne-Wilkinson J in (.f.’arke ¥ Eft'_'l.
(IMI) Kynoch Lid (184) on the correct approach to interpreting the “’:“:‘b
“requirement or condition”, Dawson J said of the NSW ADA that (185):

(183) (1989) 168 CLR 165.
(184) (1983) ICR 165.
(185) Ranopvic {1989) 168 CLR 165 at 185.
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“[Section 24(1)(b}], which defines indirect discrimiation, has a much wider

application [than the provision which defines direct discrimination] and covers
discrimination which is revealed by the different impact upon the sexes of a
requirement or condition. The starting point with [s 24(1)(b)] must be the identi-
fication of the requirement or condition. Upon principle and having regard to the
objects of the Act, it is clear that the words ‘requirement or condition’ should be
construed broadly so as to cover any form of qualification or prereguisite
demanded by an employer of his employees: Clarke v. Eley (IMI) Kynoch Ltd.
(1983) ICR 165, at pp 170-171. Nevertheless, it is necessary in each particular
instance to formulate the actual requirement or condition with some precision”.
231 McHugh J also approved the comments of Browne-Wilkinson J, noting
that in Clarke, an employer retrenching part time workers first in a redun-
dancy situation was held to be applying a requirement or condition (186):
“lin Clarke the] Employment Appeal Tribunal rejected the submission that
‘requirement” meant something which calls for or demands something of the
person to whom it is applied and that ‘condition’, while including a qualification
for holding a position, did not include a qualification for immunity from a disad-
vantage. Browne-Wilkinson 1., giving the judgment of the Tribunal, said (187):
‘In our view it is not right to give these words a narrow construction, The
purpose of the legislature in introducing the concept of indirect discrimina-
tion into the Act of 1975 and the Race Relations Act 1976 was to seek to
eliminate those practices which had a disproportionate impact on women or
ethnic minorities and were not justifiable for other reasons, The concept was
derived from that developed in the law of the United States which held to be
unlawful practices which had a disproportionate impact on black workers as
opposed to white workers: see Griggs v. Duke Power Co, [1971] USSC 46;
(1971) 401 US 424. If the elimination of such practices is the policy lying
behind the Act, although such policy cannot be used to give the words any
wider meaning than they naturally bear it is in our view a powerful argument
against giving the words a narrower meaning thereby excluding cases which
fall within the mischief which the Act was meant to deal with,'™
In Home Office v Holmes (188), a challenge was brought to a require-
ment to work full time, and in defence it was argued that the nature of the
work was full time, not part time work, so there was no requirement or
condition, The defence argued that the employment should be character-
ised as incorporating the requirement, so that it was simply the nature of the
employment rather than a separate requirement, and the indirect discrimi-
nation claim must fail. The United Kingdom Employment Tribunal rejected
this approach, holding that full and part time work were not different work:
the legislative words were
“plain clear words of wide import fully capable of including any obligation of
service whether for full time or for part time. and we see no basis for giving them
a restrictive interpretation in the light of the policy underlying the Act” (189).
23 The style of argument put unsuccessfully by the defence in Holmes was
also rejected by this court in Waters v Public Transport Corporation (190),

(186) Clarke (1983) ICR 16S at 196,
(187) (1983) ICR 165 at 171.

(188) (1994) ICR 678,

(183) (1994) ICR 678 at 682-3.
(190) (1992) 173 CLR 349.
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a challenge to the removal of conductors from the Mcllmumf: tram systclm_
The plaintiffs claimed that the service in question wasa public tram service
on which a requirement for commuters to use it wm?nul the alssmtancc of
conductors was being imposed, which would have a disproportionate Cffi_:Cl
on people with a disability. The Corporation’s argument that the service
provided was simply a tram service without uoudw:mrs'. npd no requ{m.
ment or condition was involved, was rejected by the majonty of the High
Court (5-2). Dawson and Tochey JJ cited with approval Dawson J's com-
ment in Banovic and continued (191): o

“It is true that for something to be a requirement or condition in reIa(J:Cm toa
matter it must be separate from that matter. However, whcthlcr sucha requirement
or condition is in fact separate from the matter to which I'F relates will ci;grly
depend upon how the matter is described and how the 1.'cqum:rnen! or condition
is characterized. Given that the legislation should receive a generous construe-
tion, we do not think that the respondent can evade the implications of s. I‘HS}.
by defining the service which it provides so as to i“‘f“_ﬂ"“’mc as part. o.f that ser
vice what would otherwise be a requirement or condition of the provision of that
service”. ) o
McHugh I reiterated that “the phrase ‘rcqu!remgnt or condition’ [should)

be given a broad interpretation to enable the objectives of the Act 1o be
fulfilled” (192) and continued (193):

“In the context of providing goods or services, a person sljoukl be regarded as
imposing a requirement or condition when that person intimates, expressly or
inferentially, that some stipulation or set of circumstances must be t:bcycd or
endured if those goods or services are to be acquired, used or enjoyed”.

In both Banovic and Waters this Court has held thu! a bljl_)iil.'l approach
should be taken to interpreting “requirement or cond.ilmn" in accordance
with the objectives of the legislation. In Warers where it was n:guc(‘i 'lh.al the
alleged requirement or condition was part of the. naturc of lhc sumg or
employment, this Court specifically warned against dclunmmpgl the scr;
vice so as to exclude cases that fall within the mischief l.hc.Am is intended
to deal with. By analogy, the same should apply to identifying the employ-
ment concerned, as Holmes illustrates.

The State has not convincingly argued that these precedents are nul
applicable or are no longer authoritative. Its fargpmenl‘wo}m:! undcmulz;
the purpose of the ADA and the concept of indirect dl?Cllﬂ‘llﬂdhOl’l‘. ‘.;j.
would prevent consideration of the very issues tha_t lfal'l |.arncnt has‘hpc >
fied as relevant to assessing whether indirect discnmmalpn has .:}m,ur‘rlliI '
This Court should follow the approach adopted in Banovic z?nd Waters; h'i"
error has been shown in the Court of Appeal’s decision identifying the

requirement or condition.

Was the requirement or condition “not reasonable™?

i g T N et s slearly
Two other elements of the indirect discrimination u.lam'! dflc Llfron)l
established, The disproportionate impact of the requirement is ClEar

(191) (1992) 173 CLR 349 a1 394,
(192) (1992) 173 CLR 349 at 406.
(1933 (1992) 173 CLR 349 ar 407.
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the Department’s data. The inability of the complainants to comply with
either the requirement to be available for relocation in order to qualify for
permanent status, or to be paid over-award by the Department, is not con-
tested.

238 The State argued that the requirement or condition had not been shown

239

240

4]

to be “not reasonable”, pointing to a range of factors that were said to make
it reasonable. The assessment of reasonableness is a question of fact,
although determining what factors are relevant to assessing it is a question
of law; Waters (194). The Court of Appeal’s decision cannot be set aside
merely because of disagreement with its assessment and weighting of the
factors considered. It can be overturned only if legal error can be shown.

The State made a number of arguments in support of its claim that the

requirement or condition had not been shown to be not reasonable. To show
error of law by the Court of Appeal, the State would have to establish that
the factors were relevant and were not considered by the ADT in making
its assessment. The Court of Appeal did not undertake its own assessment
of reasonableness. Instead, in setting aside the Appeal Panel’s determina-
tion that the ADT erred in law, and rejecting all other arguments, it restored
the ADT’s decision. First, the State said, it was the respondents’ own choice
to limit the area in which they could work and hence they limited their own
ability to access the higher pay scale. Further, a finding of indirect dis-
crimination would be unreasonable because it would disturb existing
industrial relativities in pay, and finally, it would benefit only the plaintiffs
in this action, not all other women or employees who were supply casuals,

Choice: It was argued that it was the respondents’ own choice to restrict
their geographical availability that was the reason for their casual status
and lower pay. However, as Beazley JA held, the subjective preferences of
the respondents were not a relevant factor in assessing reasonableness
(195). The issue is the reasonableness of the requirement or condition that
the Department not make over-award payments to supply casuals. The
choices made by individuals to impose limitations on their job applications
that prevent them from obtaining a permanent position are not relevant to
this requirement or condition, as they do not influence it in any way. No
error of law has been shown,

In practice the respondents had little choice. If they wanted to return to
professional work using their qualifications and experience, and could not
undertake to move their family as the Department required, their only
option was to accept casual work. The essence of the disadvantage of indi-
rect discrimination in this situation is that the employer’s practices con-
strained long term casual teachers to “choices” that disproportionately
disadvantaged them on the basis of sex. Such a “choice” is not a defence to
a discrimination claim.

(194) (1992) 173 CLR 349 at 378 per Brennan J; at 396 per Dawson and Toohey JJ. The
Victorian Supreme Court had held that excluding the financial situation of the Public
Transport Corporation from sssessment of reasonableness amounted fo error of law:
Public Transport Corporation v Warers [1992] | VR 151,

(195) [2004] NSWCA 404 at [B1]-[86).
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Industrial relativities: The State argued that relativities in the industrig)
relations system would be disturbed if it made over award payments 1o
the respondents. However, this argument could apply to all indirect djs-
crimination cases that alfected payment practices, as any remedy would
disturb existing pay practices and therefore relativities. This argument
would negate the 1995 amendments to the ADA by which Parliament indj-
cated that a discriminatory industrial instrument was no longer to be ap
automatic defence to a discrimination claim. It cannot be accepted.

The State further argued that it would not be reasonable to pay every
potentially affected teacher on the permanent salary scale because it would
be too costly. It was recognised in Waters that the cost to the employer of
compliance is a relevant factor, and in Warers it was decisive (196), But the
context is different when considering pay inequity than the reduction or
variation of government services for budgetary reasons. While both can
seriously affect individuals in protected groups, the ongoing personal injus-
tice of pay inequity makes it more difficult to regard it as reasonable.

The 1995 amendment of the ADA that brought industrial awards and
agreements within the scope of the ADA's prohibitions on discrimination
was a major change. It shows a clear legislative policy 1o remove discrimi-
nation in or arising from awards or agreements. This change exposed to
scrutiny longstanding and widespread practices that had developed in an
environment protected from challenge for discrimination.

Of its nature, indirect discrimination poses a challenge to existing ways
of doing things and is likely to disrupt some settled practices (197). As a
result, decisions on indirect discrimination claims can be controversial and
unfamiliar, With the large scale movement of women into the workforce
since the 1960s, employment practices designed for the paradigm “unen-
cumbered” worker (198) who can readily move at his employer’s direction
can operate unfairly to them. Indirect discrimination law provides a means
for this to be addressed.

The lower pay rate for casual teachers originated in 1983 when awards
were protected from challenge for discrimination, but the State seeks 0
continue this approach despite its discriminatory effect. To allow this
would fail to give due weight to the injustice experienced by the respond-
ents, and to Parliament’s 1995 decision not to continue to protect industrial
practices from challenge for discrimination. 1

Lower pay for work of equal value is a serious, substantial, and ongoing
injustice. Lower pay for a work category dominated by women where the
work is of the same value is both intrinsically unjust, and also mn[ribule_s
to the reinforcing cycle of women's disadvantage at work. In particular it
positions mothers as a cheaper, reserve labour force.

The challenge facing the Department in resolving any industrial rela-
tions issues that might be caused by remedying this injustice is a facml‘_l‘hﬂi
deserves consideration. But if it were to outweigh the injustice identified

(196) (1992) 173 CLR 349,
(197) Hunter, Indirect Diserimination in the Workplace (Federation Press, 1992).

(198} Williams, aboven 1.
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i‘!ci'c, gc_nnlcrcd pay inequity could never be resolved through a discrimina-
tion claim. This cannot have been the intention of Parliament in adopting
the 1995 amendment. ;
.Re’medy would benefir only these claimants: The 13 women who brought
this claim should not be denied a remedy for proven discrimination against
thc':ml because others in a similar position may also have experienced di;;-
crimination. Speculation about possible consequences of this decision can-
not be a reason to refuse a remedy where a breach of the law has been
established. -
. The test of reasonableness provides a mechanism for moderating the
impact of indirect discrimination law and allowing change to occur while
ensuring that other interests are also considered, but not for halting it
allmg.cth.cr. It should not be a means for condoni ng a serious and ongoing
discriminatory injustice. Courts must be careful, in weighing up the cir-
Fun1smm:cs. not to devalue the disadvantage suffered by the complainants
in the existing system merely because it is familjar and longstanding. The
_Slatc has not succeeded in showing that any error was made by the ADT in
its assessment that the requirement was not reasonable, or by the Court of
Appeal in upholding that decision.
I would reject the appeal and u phold the decision of the Court of Appeal,




