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Intellectual property laws have existed for many 
decades in a number of Pacific island countries 
(see Farran 2009). Yet, until recently, they have 
remained rather remote from the realities of both 
commercial and cultural life in the region. This is 
illustrated by the limited number of cases that have 
ever invoked those laws: only 16 copyright cases, 
no patent or design cases, and 14 trademark cases.1 
However, there has been a growing interest in such 
laws in the region recently. This has been spurred 
in part by the requirement for all World Trade 
Organization (WTO) members to ensure a mini-
mum standard of intellectual property protection; 
bilateral and multilateral Free Trade Agreements, 
which often impose intellectual property require-
ments; and repeated awareness raising symposia 
by the World Intellectual Property Organization 
(WIPO). Largely as a result of these stimuli, many 
Pacific island countries are expending or poised to 
expend considerable resources in the next few years 
to establish or update their intellectual property 
regimes. For example, Fiji is currently establishing 
the Fiji Intellectual Property Office, Samoa is under-
going revision of its intellectual property laws and 
developing a national Intellectual Property strategy, 
Vanuatu has just set up a new Intellectual Property 
Office, and Tonga is updating its intellectual prop-
erty regime in line with its WTO commitments.

Justifications for intellectual property laws 
and associated institutions revolve around the 
creation of incentives for innovation and creativity, 
investment in quality, the protection of the natural 
or moral rights of authors and inventors and the 
prevention of free-riding (Forsyth 2003:198–99; 
Ricketson 2004:8–20). Intellectual property 
regimes are also claimed by some economists to 
be a ‘power tool for economic development and 
wealth creation’ (Idris 2003) as they are seen to 

encourage technology transfer, stimulate innovation 
and bring collateral benefits by strengthening the 
investment climate and attracting more foreign 
direct investment (UNCTAD 2007:93). Arguments 
such as these have been used in policy debates 
regionally and nationally in Pacific island countries 
to promote the introduction and strengthening of  
intellectual property rights. For example, in intro-
ducing the Vanuatu Patents (Amendment) Bill 2011  
in Parliament, the prime minister stated ‘Vanuatu is 
developing ... it is important and simple — if an  
indigenous ni-Vanuatu invents or produces some-
thing no one has ever done it has to be protected’ 
(Joshua 2011). Further, at the Forum Economic 
Ministers Meeting in 2000, the ministers ‘agreed 
that an effective system of intellectual property 
rights is one element which contributes to a confi-
dent and secure business environment and can lead to 
increased investment’ (Pacific Islands Forum Secre-
tariat 2000; see also Nathan Associates 2007:40–41).

In general, intellectual property laws seek to 
achieve these goals by awarding limited monopoly 
rights over certain categories of intangible property 
(such as a literary work or design or invention) in 
return for the public being given access to it. How-
ever, to date there is no clear empirical evidence 
about a link between higher levels of intellectual 
property rights and increases in technology trans-
fer or innovation in developing countries (Deere 
2009:103; UNCTAD 2007:93). Consequently, claims 
about the potential advantages of intellectual prop-
erty regimes are necessarily being made at a highly 
abstract and theoretical level. 

The aim of this paper is to seek to bridge the 
gap between these theoretical justifications and the 
local context of the Pacific islands region. In doing 
so, it builds upon the growing body of literature that 
questions the relevance and utility of intellectual 
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property laws in developing and least developed 
countries,2 and indeed the expansionist approach 
to intellectual property worldwide (see The Wash-
ington Declaration on Intellectual Property and the 
Public Interest 2011). In particular, it contributes 
empirical evidence regarding countries with weak 
technical absorptive capabilities, which are often 
not explicitly considered in empirical studies of 
developing countries, suggesting that intellectual 
property rights do not affect all developing and 
least developed countries in the same way (see 
Hassan, Yaqub and Diepeveen 2010). This supports 
Lall’s argument that countries at different stages 
of development face very different economic costs 
and benefits from intellectual property laws (Lall 
2003:1657–80). The analytical device used in this 
paper is the presentation of six case studies that 
investigate the background to the recent invocations 
of trademark patent, design laws and copyright 
by a number of local people in Samoa, Fiji and 
Vanuatu.3 Each case study identifies the particular 
circumstances that led to invoking these laws, the 
motivations and expectations of the parties, and the 
factors that have facilitated or prevented them from 
operating as desired or expected. The case studies 
also identify some of the interest groups behind the 
expansion and use of these laws, and the narrow 
sectoral interests and involvement of external 
players who are often involved. The use of such a 
qualitative approach is an attempt to contextualise 
some of the literature concerning intellectual 
property and development, which to date remains 
heavily biased in favour of quantitative studies (see 
Hassan, Yaqub and Diepeveen 2010). As this paper  
demonstrates, there is a big difference between 
the registration or recognition of an intellectual 
property right, which may be captured in a quanti-
tative study, and the actual derivation of any social 
or economic benefit from it, which is generally not 
captured in such studies.

Overall, these case studies cast doubt on 
whether intellectual property regimes, as currently 
implemented and planned, are likely to result in 
the benefits attributed to them by (neo)liberal 
economic theories in the Pacific islands regional 
context. This insight is important for at least two 

reasons. First, the establishment and maintenance 
of intellectual property regimes is extremely costly 
in both financial and human resources terms, and 
consideration needs to be given as to whether the 
resources could be better deployed elsewhere.4 
Second, there is a developing body of evidence 
demonstrating that intellectual property rights may 
have serious negative consequences for developing 
and least developed countries, particularly in the 
areas of access to medicines, education and genetic 
materials for agriculture (see Correa 2000; Drahos 
and Mayne 2002; Maskus and Reichman 2005). 
There should, therefore, be clear benefits for the 
population as a whole if an intellectual property 
regime is to be justified, and there is a need to 
ensure that the privileges of a few are not obtained 
at the expense of the majority. 

In conclusion, the paper will reflect on a number 
of insights from the case studies and point towards 
the need for regulatory regimes that are specifically 
adapted to the Pacific islands context, rather than 
the wholesale copying of the institutions of its devel-
opment partners — a common development strategy 
in the region (see Hooper 2005).

A Registered Design in Samoa: MENA

This case study investigates the background to 
the first registration of a design in Samoa by a 
Samoan resident under the Industrial Designs Act 
1972. MENA is a very successful Samoan clothing 
label developed by two sisters, one resident in 
New Zealand and one in Samoa. The garments 
are designed and produced in Samoa and use 
fabric designed by one of the sisters. These designs 
generally take their inspiration from Samoa’s flowers 
and plants, and also from traditional Samoan and 
Māori designs. The designs are handpainted onto 
fabric, meaning that each garment can take up to 
four hours to make. When MENA was initially 
established the owners thought they would be mostly 
making for the tourist market, given the high prices 
of their products,5 but, in fact, about 80 per cent of 
the market is local. It has become very fashionable 
in Samoa to wear ‘a MENA’. There are also markets 
in Honiara, Hawai‘i, Cook Islands, Japan, American 
Samoa, and a retail store in Auckland.
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MENA’s owners have been struggling with 
problems of people copying their clothing designs 
since they started to become successful. Their 
designs have a very distinctive look and copies 
of this look come out in local shops within days 
of launching of new designs. As well as being 
discouraging for the sisters, this led to loss of 
customers and also to customer complaints about 
having to pay high prices for the original whilst 
others get around in cheap copies. However, the 
owners have also found that many customers have 
returned to them as the quality of the copies is not 
as good, and there is a cachet to having an original. 
They tried addressing the problem of copying by 
writing letters of complaint and also by introducing 
a distinctive external side label with ‘MENA’ on it. 
However, they had little response to the letters and 
have found that the side pip has been copied as 
well, although without the trademark on it.

Matters finally came to a head for the own-
ers when one of their employees found a Samoan 
department store selling big rolls of imported fabric 
bearing exact copies of their designs. The designer 
said that she can spend up to six weeks perfecting 
a design, and found this to be too much to bear. 
She then started to investigate whether intellectual 
property laws could assist her and attended some 
awareness-raising sessions given by WIPO. She 
also discussed the problems with the head of the 
Samoan Intellectual Property Office, who suggest-
ed that MENA register its designs under Samoa’s 
Registered Designs Act. In 2011, the owners regis-
tered all the designs in their new ‘teuila’ (the ginger 
flower, Samoa’s national icon) collection, the first 
Samoans to ever do so. When asked whether she 
thought this would make a difference, one of the 
owners responded:

If I see someone who has copied it I can do 
something about it. Once I find out who is 
selling it, [the Head of the Intellectual Prop-
erty Office] can write a letter to say it is a 
registered design. If people don’t stop doing 
it then I can take them to court. Because we 
are exporting now we don’t want people to 
interfere with our export market by selling 
the print, and also our local market too. [The 

Head of the Intellectual Property Office] will 
write and ask them to stop selling the print.

As the designs have only recently been regis-
tered, it is too early to tell whether this optimism 
will prove correct. 

We can see from this case study that the 
advocacy of the benefits of intellectual property laws 
by WIPO, and the active support of the Samoan 
Intellectual Property Office, was crucial to MENA’s 
owners’ decision to use intellectual property laws. 
The assistance supplied by the Samoan Intellectual 
Property Office in particular goes far beyond 
what such an office would do in most developed 
countries, extending as it does to helping with 
enforcement by writing letters, and raises the 
question of the extent to which it is sustainable/ an 
appropriate use of public funds. However, it could 
be argued that this is necessary when intellectual 
property laws are in their infancy and not much 
is known about them by private lawyers, and also 
where local businesses cannot afford legal fees. As 
discussed below, the issue of enforcement is one that 
must be addressed if intellectual property laws are 
to be of relevance to citizens in the region. 

Another observation is that the fabric designs 
themselves copied some traditional Samoan tattoo 
designs and distinctive Māori spiral designs without 
permission. This illustrates the limits of state-based 
Western intellectual property laws that protect new 
and original designs, but not traditional ones.6 

A final insight from this case study is that 
MENA’s runaway success may mean that it will 
have to move its manufacturing base away from 
Samoa, as there are not enough sufficiently skilled 
workers to keep up with demand. One of the 
owners commented that although they have alerted 
the government to this problem, and asked them to 
establish technical sewing classes, to date this has 
not been acted upon. This indicates that industrial 
design laws, in themselves, are not sufficient to 
ensure the success of a design and manufacturing 
industry, and that the regulatory emphasis should 
possibly lie elsewhere. Indeed, MENA’s continued 
growth and success despite the copying, and the 
acknowledgment by the owners that customers 
remain loyal despite the availability of cheaper 
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copies, suggest that unauthorised copying is less 
detrimental to the bottom line than may commonly 
be assumed. However, the damage caused by 
copying will, of course, be heavily dependent upon 
both the quality of the product being copied and 
also the kind of economy in which the copying is 
taking place. It is likely that high-quality, originally 
designed and well-marketed products are less 
susceptible to damage caused by copying than 
cheaper and poorer quality items. In addition, the 
economic conditions of the countries in the region 
suggest that the greatest danger of unauthorised 
copying comes from outside, rather than internally. 
These considerations indicate that greater attention 
to designing effective customs regimes to protect 
local industries may be of as much or more 
practical utility as domestic design laws.7

A Trademark in Vanuatu: Tanna Coffee

This case study investigates the circumstances
behind the registration of one of the few local
trademarks in Vanuatu. Tanna Coffee has a long
history in Vanuatu, with coffee having been grown 
on the island of Tanna, in Vanuatu’s south, since 
1852. Although its main market is domestic, it 
is also one of Vanuatu’s few agricultural exports, 
and is sold dry and roasted in distinctive packag-
ing, thus value-adding considerably to the original 
product. According to the owner, the Tanna Coffee 
Company operates by buying dried coffee beans 
from 350 farmers at a set price, having provided 
them with seedlings, tools and access to the planta-
tion (land held by the company under a long-term 
lease from the landowners).8 A trademark over the 
name Tanna Coffee was only registered in 2010, as 
a result of a  dispute between the expatriate owner 
of Tanna Coffee and a new expatriate investment 
partner. The owner of Tanna Coffee decided that 
one way he could secure his market was to register 
Tanna Coffee as a trademark. At the time he did 
this, Vanuatu still had its old trademark law, which 
required a trademark to be registered first in the 
European Union before it could be re-registered 
in Vanuatu. This changed in February 2011 when 
the 2003 Trademarks Act was finally gazetted, and 
now it appears that trademarks can be registered 

directly in Vanuatu. However, as there is currently 
no administrative system set up to facilitate this, it 
remains to be seen how this will work in practice.9

The cost of registering the trademark under the 
old system was extremely high, and the owner com-
mented that this was why it had not been done previ-
ously. Given that Tanna Coffee is one of the country’s 
success stories in terms of product development, this 
indicates the general inaccessibility of trademark reg-
istration for local businesses. Moreover, the owner 
indicated that he has not been able to act as yet to 
enforce his trademark rights because of cost. 

This case study demonstrates the crucial impor-
tance of more streamlined registration and enforce-
ment mechanisms if citizens are to be able to use 
intellectual property laws. A useful comparison with 
the situation in Vanuatu is that of Fiji, where the 
trademark register is administered locally. The reg-
istration fee is very low, and registration does not 
need to be done through a law firm. The problem 
there, however, is that the staff have no expertise 
in intellectual property and are regularly rotated to 
other areas, meaning that, in practice, marks are 
registered without much scrutiny unless there is an 
opposition. However, although there is provision 
in the Act for opposition hearings, no such hear-
ings have been held for over a decade because the 
Administrator General’s office has been vacant for 
about 11 years and this is the office designated by 
statute to hear the applications under the Trademark 
Act. As a consequence, when oppositions are filed 
they are simply put in the filing cabinet and the mat-
ter pends indefinitely. In some ways, this situation is 
therefore just as unsatisfactory as in Vanuatu.

The registration of ‘Tanna Coffee’ as a trade-
mark also raises an issue of whether island names 
should be registerable as trademarks. Arguably this 
could give an unfair monopoly over the first to reg-
ister for that particular class of goods and services, 
and trademarks, unlike patents and copyright, can 
be renewed indefinitely. Countries in the region 
should consider whether there should be a special 
provision disallowing the use of place names on the 
grounds that these are not inherently distinctive as 
required by trademark law generally. Fiji faced this 
issue recently, after the registration of the trademark 
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‘FIJI’ for the internationally successful, and foreign-
owned, Fiji Water brand. In response, the govern-
ment issued a Practice Direction in 2008, disallow-
ing any future registrations including the words 
‘Fiji’, ‘Fijian’, and the names of Fiji’s 14 provinces. If 
countries do use overseas offices to examine trade-
mark applications, it may be best to have a two-tier 
process whereby certain criteria for registrability 
that are of local significance (such as place names 
or chiefly titles or important words in the local 
vernacular) can be assessed in-country first before 
referral to the foreign trademark office. This would 
also allow for the screening of trademarks that may 
be considered offensive by a sector of the popula-
tion, such as is provided for in the New  
Zealand Trade Marks Act 2002.

A Trademark in Samoa: Tagililima Handicrafts

The Tagiilima Handicraft Association is a group 
of about 60 couples, funded by the New Zealand 
Aid Programme, who make handicrafts such 
as necklaces, earrings, weavings, carvings, elai 
printing (traditional block fabric designs) and 
so forth. The association holds workshops for 
its members to encourage the development of 
quality craftsmanship, and their products are 
sold in the local markets and overseas through 
a website. Members also attend overseas trade 
fairs to promote their products. The association 
faces a continuing problem whereby an online 
entrepreneur from New Zealand comes and 
buys their products from the local market and 
then resells them online without referencing the 
association, and undercutting their online market. 
In 2008, they registered the trademark ‘Tagiilima 
Handicraft’. Although it has not allowed them to 
take direct action against the online entrepreneur 
(for a variety of practical difficulties, such as the 
difficulty and expense of bringing legal action 
overseas), they have found the trademark has 
assisted their business. The director of the 
association stated:

... when we registered it in 2008 we had 
advertisements on TV, radio and in the news-
paper to raise awareness of the mark. Since 
then we have had a lot of changes. Our finan-

cial reports show that we have been selling 
more goods locally. Also we have more mar-
kets overseas and greater opportunity to go 
overseas and sell our goods. Also we take our 
goods to sell on the cruise boats and people 
always ask about our association and want to 
take our business cards.10

This case is a good example of trademark laws 
being successfully used to assist a grassroots busi-
ness, although it was the marketing associated with 
the trademark that brought benefits rather than its 
defensive use against other manufacturers. A factor 
that undoubtedly contributed to its successful use 
was the financial support and technical assistance 
supplied by the New Zealand Aid Programme. This 
demonstrates again that active support networks are 
necessary if intellectual property laws are going to 
be meaningfully used by indigenous populations.

A Patent in Fiji: A Coconut Oil Extractor

The patent register in Fiji has been in existence 
since 1883, and 1095 patents had been registered 
by September 2011. Approximately 75 per cent of 
the patents registered are pharmaceutical patents 
from overseas, and the vast majority of others are 
also patents re-registered from overseas.11 However, 
in the past 20 years there have been 19 success-
fully registered local patents, all of which were sent 
to Australia for examination (to determine if they 
met the requirements of patentatibility),12 as there 
is not the technical capacity to do so in Fiji. Out 
of the three countries considered here, Fiji is the 
only one with registered local patents.13 A selection 
of the subject matter of these give an insight into 
the diverse nature of inventiveness in Fiji today: 
‘text lotto’ electronic game, ‘the twin aeroplane’, 
‘O’Connor’s self-contained toothbrush’, ‘solar energy 
transmitter’, ‘pneudraulic pump’, ‘locking device’, 
‘improved catamaran’, and a ‘portable expandable 
container house and office solutions folding into a 
20 foot sea container’. However, it is unclear if any 
of these patents are actually in use.14 To date, there 
have not been any court cases concerning patents 
in the entire region, and a spectrum of legal practi-
tioners in Fiji, Vanuatu and Samoa all reported very 
little or no patent activity in their work.
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The patent this paper focuses on is for a coco-
nut oil extractor, developed by a Mr Lal, an agri-
cultural engineer at the Ministry of Agriculture 
in Fiji. The story of how this invention came into 
being, and its subsequent history, provides a use-
ful insight into the role of patents in Fiji, and into 
broader issues concerning incentives, stimulus and 
opportunity for innovation in the Pacific islands 
region generally. The immediate stimulation for the 
invention was the wearing out of gears on a number 
of coconut oil extractors that had been donated by 
AusAID some years previously. Mr Lal was sent 
to investigate new parts, and found that the cost 
of having the gears replaced was exorbitant in Fiji. 
So he set out to design a new oil extractor that did 
not have costly parts that would wear out, and that 
was ‘something cheaper and easier to use, safe and 
environmentally friendly and of use in rural areas 
where there is no access to electricity’. He came up 
with a new design based on a hydraulic lever, which 
could be manufactured almost entirely in Fiji (apart 
from the imported central stainless steel cylinder 
with perforated holes). He estimates that his extrac-
tor would cost about half the price to manufacture 
of the ones currently in operation, and the only 
part that would wear out would be the hydraulic 
lever, which could be easily and cheaply replaced. 
The invention would allow farmers to extract virgin 
coconut oil, which fetches a good price internation-
ally, rather than just selling off their coconuts at 
very little profit as they do at present.

Mr Lal took out a patent on his invention in 
2005 because, in his words, ‘after I had developed it 
I thought I might as well patent it’. He was primarily 
concerned to stop anyone else making a profit from 
his invention without acknowledging or benefitting 
him. He had learnt about patents when attending a 
seminar on intellectual property held by the Attor-
ney-General’s Office. The process of application was 
a lengthy one — over six months — and not long 
after it was done Mr Lal retired. He tried to interest 
the Ministry of Agriculture in developing his inven-
tion further, and they referred him to the Coconut 
Industries Development Authority, but this was dis-
established before he got any feedback from them. 
He also advertised his extractor in local newspapers 

but there was no interest. Since he left, the Ministry 
of Agriculture has not employed another agricul-
tural engineer, and although his prototype is being 
used by the ministry, it has not been developed 
any further, and nor have any new machines been 
developed by the ministry.15

In reflecting on why his invention has not been 
further developed, and why there have been so few 
similar innovations, Mr Lal cited a general short-
age of skilled and qualified personnel in the public 
sector, and a lack of awareness of the importance 
of innovation and technology generally. This lack 
of skill and knowledge in the public sector is an 
important issue, because in Fiji (and elsewhere in 
the region) research and development is primarily 
the role of state institutions, which are then meant 
to disseminate new technology to small-scale farm-
ers and so on through extension programs. How-
ever, political changes and the structural set-up of 
many public sector departments means that there 
is a high staff turnover and little chance of peo-
ple being able to build up their expertise through 
length of experience or adequate training. There are 
very few local manufacturers with interest in devel-
oping local technology, as the unchallenged modus 
operandi is to import. In such circumstances, Mr 
Lal’s concerns about someone else developing his 
invention seem to have been sadly misplaced.

Although Mr Lal is one of only a few Fijians 
who have got to the stage of registering a patent, 
there is considerable anecdotal evidence of innova-
tion at the local level, for example amongst small-
scale farmers. What is lacking, however, are sys-
tems for taking these ideas and developing them 
further so they can benefit a broad section of the 
population, and, in turn, stimulate more innova-
tion. Although a patent system can be useful as 
part of this process, in terms of guaranteeing an 
inventor the right to stop others exploiting his or 
her invention, it alone is unlikely to serve the pri-
mary purpose of patent law, namely to stimulate 
new and useful inventions. Further, experiences 
in developed countries such as Australia suggest 
that the difficulties of enforcement of patent rights 
mean that ‘a patent right is akin to a “very expen-
sive lottery ticket” that gives rise to uncertainty’ 
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(Sanderson 2007:704). These difficulties are likely 
to be even more pronounced in the Pacific islands 
region where patent law is such a new area. Fiji is 
currently reviewing its Patents Act to modernise it 
and to make it compliant with its obligations under 
the WTO. However, if this is to make a meaningful 
difference, it should not be done in isolation, but in 
the context of a whole-of-systems analysis of how 
innovation can be better promoted in Fiji.

Copyright in Samoa and Fiji: The Cinema 
     Owners

Of the 16 substantive copyright cases that have 
occurred in Pacific island countries, one has con-
cerned the writing of a Samoan alphabet, one the 
artwork on Christmas cake boxes, one re-broad-
casting of Australian television and there have 
been five cases involving musicians. However, the 
majority have concerned the selling of copied for-
eign DVDs. In the past two years, there have been a 
significant number of state prosecutions instigated 
by complaints from the two local cinemas in Fiji 
and Samoa respectively. In both cases, their mar-
ket in new release films was being undermined by 
local stores selling or renting pirated versions of 
the films, for which they had the sole distribution 
licence, before the official release date and, conse-
quently, before the cinemas could show the films 
and profit from them. In both cases, the cinema 
owners used the fact that there are criminal provi-
sions in the Copyright Acts of both countries to 
shift enforcement to the state, rather than bringing 
civil actions for breach of copyright themselves. 

In Samoa, this led to the police raiding shops 
renting unauthorised DVDs in 2010 and two prose-
cutions in the Supreme Court of Samoa. In Police v 
Island Rock Co Ltd [2011] WSSC 3, the defendant 
pleaded guilty to six charges of breaching copyright 
by renting unauthorised copies of foreign movies 
and was fined WST2,500 (AUD$1,044). In Police v 
Ah Chong [2011] WSSC 1 the defendant pleaded 
guilty to 43 similar charges and was given the same 
fine. As part of the prosecution case, a witness had 
to be brought over from New Zealand to establish 
ownership of copyright (by Paramount Pictures NZ 
Ltd and Twentieth Century Fox Corporation) — 
an expense borne by the state. There is no doubt 

that these prosecutions must have been very costly 
exercises for the state, significantly outweighing the 
revenue generated by the fines, and also using con-
siderable personnel resources. 

In Fiji, complaints by the cinema owners led 
to over 12 raids on shops selling allegedly pirated 
DVDs in 2009. The background to these raids is 
that, to date, there has never been a successful pros-
ecution for copyright infringement. In part, this 
has been due to problematic provisions concerning 
proof of copyright ownership in the Copyright Act, 
which essentially required the owner of copyright to 
be present in the Fiji court. In an attempt to rectify 
this problem, the Fiji Audiovisual Industry Asso-
ciation (FAVIA) engaged a consultant to draft an 
amendment. In 2009, the government duly passed 
this as an amendment decree to the Copyright 
Act. The amendment reversed the onus of proof 
in issues of copyright infringement; essentially, the 
seller has to prove that he or she has the right to 
sell the work, rather than the burden being on the 
prosecution. Subsequently, in September 2009, the 
police launched a series of raids, and this led to 
10 cases going to court from June 2010. However, 
each has proceeded slowly and with a degree of dif-
ficulty, owing in part to the overcrowded nature of 
the Fijian court system and the lack of experience 
of police officers in preparing copyright cases for 
prosecution. In the two cases that have reached the 
verdict stage, both defendants were found not guilty, 
despite one of them pleading guilty.16 It will remain 
to be seen whether any of the other cases are any 
more successful. In the meantime, the raids have 
ceased, police are currently prioritising other mat-
ters, and business seems to be returning to usual in 
the pirate DVD market in Fiji: in 2010 there were 22 
million units of blank recording devices imported 
into Fiji. However, the government is apparently 
considering setting up a copyright enforcement unit 
within the newly established Fiji Intellectual Prop-
erty Office to try to guarantee a more successful 
record of copyright prosecution. The government is 
also said to be considering a proposal by FAVIA to 
introduce a levy on blank DVDs to try to increase 
the price of illegal copies and hence break the point 
at which consumers will opt for a pirated product.
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Both of these cases raise the issue of state 
resources being used for the benefit of private 
businesses. The reasons given by state officials for 
state involvement are that the criminal sanctions 
are there in the Act and that they have international 
obligations to enforce those laws. Another reason is 
that the state is needed to take action in copyright 
on behalf of local artists who do not have the means 
to do so themselves, but are deprived of a livelihood 
by piracy. However, all these factors need to be 
weighed up with other demands on state financial 
resources, and also the capacity of the police and 
the prosecution, neither of which are comfortably 
on top of their workloads in either country.

Copyright Enforcement by the Music  
     Industry of Vanuatu

A final case study is the push by Vanuatu’s local 
music industry to secure the gazettal of Vanuatu’s 
Copyright Act and attempts at its enforcement. 
The Musik Federesen Blong Vanuatu (Music Fed-
eration of Vanuatu) was set up and is dynamised 
largely by the actions of one man, Joe Bong, who 
is also the owner of one of Vanuatu’s major record-
ing studios. The federation has been campaigning 
for many years for the government to gazette, and 
hence bring into operation, Vanuatu’s Copyright 
Act 2002. This Act, together with five other intel-
lectual property related laws, was passed by parlia-
ment in 2002 and 2003 in the context of the first 
stages of Vanuatu’s accession to the WTO. This 
process is now in its final stage, although there is 
still considerable public and political opposition to 
the accession and so the final outcome is not cer-
tain. In 2010/ 2011, Mr Bong finally succeeded in 
getting two government ministers to sympathise 
with his arguments that local musicians were losing 
out on major royalty payments because their music 
was being copied and sold cheaply in local stores, 
and also was played on radio and television with-
out any benefits being paid to the artists. Largely as 
a result of these arguments, not only was the Copy-
right Act gazetted in February 2011, so too were all 
of the other pieces of intellectual property legisla-
tion, some of which, such as the Patents Act, have 
a potentially significant affect on crucial develop-

ment issues such as access to medicines. Although 
the government’s current determination to com-
plete the accession process was also undoubtedly 
behind the gazettal, it is hard to say that this was an 
overwhelming factor as Vanuatu’s succession pack-
age does not require full WTO intellectual property 
compliance until December 2012 (World Trade 
Organization 2011).

No research has been done into the extent to 
which the music industry in Vanuatu is actually 
harmed by unauthorised copying.17 Rather, it 
appears to have been assumed that unauthorised 
copying is the reason that musicians find it hard 
to earn a living for their music in Vanuatu. It is 
by no means clear, however, that the loss of sales 
of CDs through unauthorised copying outweighs 
the benefits to musicians of relatively free access 
to foreign music (upon which much of their 
music is based), free publicity and the increased 
opportunities for live performances. Other factors 
stimulating the production of music should also 
be taken into account when performing a cost–
benefit analysis of the effects of copyright laws on 
the music industry. For example, Hayward (2009) 
argues that most artists in Vanuatu produce music 
videos with very low expectations of financial 
returns. Rather, the primary motivations are ‘public 
expression and prestige for the artists and the 
specific families, communities, localities and/or 
language groups concerned’ (Hayward 2009:60). 
Such prestige is enhanced by the widespread 
publicity that comes with unauthorised copying. 

Once the law was gazetted, Mr Bong set out on 
a mission to enforce it, by delivering letters to shops 
threatening legal consequences if they continued 
to sell pirated DVDs. After some confrontations 
with shop owners reluctant to accept delivery of 
the letter, Mr Bong found it necessary to complete 
his rounds with a police escort. However, despite 
his efforts, Mr Bong said that within a number of 
days the pirated CDs were back on the shelves. He 
observed that although the law has been gazetted, 
there is no funding to enforce it, and so the only 
action he can take is to try to educate the public. He 
is reluctant to go to court personally as he said that 
just this year he finally got a judgement in a case he 
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had brought using the laws of passing off where he 
was awarded an amount one tenth less than the cost 
of bringing the case. This problem was highlighted 
recently in parliament by the opposition whip who 
observed that although the Copyright Act had been 
passed string bands could not take up their case 
to a court of law when the Chinese duplicate their 
songs because they do not have the money, stating 
‘[t]here is no competition with the Chinese when 
most of the time our local string band musicians 
barely have the funds to come into town to do their 
recording’ (Joshua 2011).

This example, combined with the previous one, 
demonstrates how much of the intellectual property 
agenda in the region to date has been pushed by  
strong audiovisual and music industry lobby 
groups. As a result, many of the important policy 
implications of intellectual property laws, such as 
their effects on access to educational materials, 
medicines and food security, have not been publicly 
debated or even, for the most part, acknowledged. 
As the South Pacific region, along with the rest of 
the world, moves more and more into a knowledge-
based economy where barriers to access are 
increasingly problematic, this is an issue that needs 
closer attention.

Conclusion

This review of recent uses of intellectual property 
laws by citizens and residents in the Pacific islands 
region demonstrates a number of systemic prob-
lems with their current implementation. First, the 
state is currently playing a very significant role in 
enforcement. Although this may arguably be justi-
fied while the intellectual property system is devel-
oping, it is not appropriate in the long run as these 
are essentially private disputes; the state criminal 
justice systems in the region are already greatly 
overburdened; and state bureaucracies often poorly 
resourced, especially compared to some private 
businesses. A further potential problem with such 
heavy state involvement is the creation of a percep-
tion in the community that intellectual property 
infringement is a problem the state should solve, 
rather than a matter for private business. To an 
extent, this attitude is already evident, as shown in 
the copyright cases discussed above. Civil enforce-

ment should, therefore, be promoted as the primary 
approach, but the issue of cost of litigation will, of 
course, remain a major hurdle for many small busi-
nesses. The costs and difficulties of enforcement of 
intellectual property rights against overseas infring-
ers may also be a considerable curtailment on the 
ability of Pacific islanders to enforce their rights, as 
is demonstrated in the Tagiilima Handicraft exam-
ple. This difficulty must, however, be taken into 
consideration at the policy formation stage, rather 
than compensated for in an ad hoc manner at the 
state’s expense.

Second, the lack of accessibility, knowledge of,  
and expense of systems of registration of trade-
marks, patents and industrial designs are currently 
proving to be significant barriers for local users. 
At present, these registers are all overwhelmingly 
serving the interests of foreigners, with only 
handfuls of local businesses using them (with the 
exception of trademarks in Fiji), and of those locals 
the vast majority are expatriates or locals with 
significant international connections. The region 
as a whole faces significant problems in dealing 
with the high cost of establishing and running such 
registers, and the lack of technical capacity to staff 
them adequately. The de facto solution is to rely 
on overseas registers, but while this may satisfy 
a country’s international obligations, it does not 
facilitate use by locals. An alternative proposal is 
for a regional register, although this is certainly 
not a panacea for all the issues. The best solution, 
if such rights are to be protected, is probably a 
two-level system with some processing done by a 
local register, which can also serve as an interface 
between locals and the registration process, and the 
more technical processing being carried out in a 
third country.

These observations suggest that considerable 
increased state expenditure in terms of adminis-
tration, awareness-raising and enforcement is 
needed if intellectual property regimes are to be  
able to be used in a meaningful fashion by the 
local population. However, detailed consideration 
should be given to determining whether such costs 
are justified given the particular context of the 
region, particularly its relative lack of research and 
development institutions and commercial manu- 
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facturing, small populations, and the fact that all 
the countries are overwhelmingly net intellectual 
property importers. The case studies presented 
above help to inform any such consideration, 
demonstrating both that intellectual property 
laws in themselves are not enough to stimulate 
innovation and creativity — in part because the 
opportunities for exploitation of the monopoly 
rights are limited by a range of other factors, such  
as lack of financial support — and also by the  
problems of enforcement, as shown by the copy-
right examples. They also show that significant 
other stimuli to creation and innovation currently 
exist, such as public recognition, creative inspira-
tion, commercial success and state funding. The 
danger of introducing half-baked intellectual 
property regimes is that the utility of the existing 
stimuli is undermined by the new intellectual 
rights discourse, leading to reduced creativity and 
innovation and increased levels of dissatisfaction 
with the state.

In determining whether an expansion or  
creation of intellectual property laws is helpful for 
the region, there also needs to be a much more 
profound discussion of the policy implications of 
intellectual property laws across a whole range of 
sectors, including education, health and agriculture. 
To date, decisions about intellectual property laws 
have tended to be pushed by small interest groups, 
such as the audiovisual industry, or else agreed to 
in the context of trade negotiations, with very little 
consideration given to, or consultation held with, 
these other sectors. However, as greater intellectual 
property laws have a potentially significant 
impact on factors essential for development — for 
example, access to educational materials, medicines 
and genetic materials — cross-sectoral policy 
development is essential. 

An alternative to the introduction of 
intellectual property regimes that merely replicate 
those in developed, technologically advanced 
countries, is the creation of a new strategy to 
stimulation, creativity and access to knowledge 
that takes account of the particular context of 
Pacific island countries. This strategy could 
include incentives such as national competitions 

and prizes for new products or inventions, 
national and regional trade and agricultural 
shows to showcase developments in agricultural 
technology, training and capacity building in basic 
agricultural technology, increased national and 
regional spending on research and development, 
government programs to encourage the manu-
facturing of agricultural technology, and the 
development of stronger branding schemes, both 
individually and nationally, such as the ‘Made in 
Fiji’ scheme introduced in Fiji in 2011.18 Intellectual 
property rights may also be part of this policy, but 
should not be the sole focus. As Gervais (2007:46) 
argues, ‘intellectual property is but one train in a 
comprehensive knowledge and innovation policy, 
and the trains of surrounding norms and policies 
must also make it to the station if the objective is to 
be attained’.
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Endnotes

This paper was first published in March 2012. Some text 
in the Tanna Coffee case study has been revised.

1	 These numbers are based on records of the Pacific 
Islands Information Institute (PacLII), available at 
<http://www.paclii.org>. However, as PacLII relies on 
courts to send their judgements to it, these records 
may be incomplete. 

2	 See, for example, the numerous publications from the 
UNCTAD-ICTSD Project on Intellectual Property 
Rights and Sustainable Development, available at 
<http://www.iprsonline.org/>; Chon 2006; Drahos 
2005; Gervais 2007; Hassan, Yaqub and Diepeveen 
2010.

http://www.paclii.org
http://www.iprsonline.org/
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3	 The data in this paper is based on two months of 
fieldwork in 2011 in Samoa, Vanuatu and Fiji. One 
hundred and ten loosely structured interviews were 
conducted with a range of stakeholders including 
government ministries in the areas of trade, health, 
education and agriculture, development partners, 
customary leaders, local businesses, educational 
institutions and research stations. This research was 
made possible by a three-year ARC Discovery Grant 
(2011–2014). The findings presented in this paper 
are part of a larger enquiry into intellectual property 
rights and development in Pacific island countries. 
See <http://www.ippacificislands.org> for a full 
description of the project and its outputs. 

4	 The World Bank estimated that a comprehensive up- 
grade of the IPR regime in developing countries could 
require capital expenditure of USD$1.5–2 million 
(Blakeney and Mangistie 2011:68). 

5	 WST325 (AUD$160) for a two-piece, and the 
minimum wage in Samoa is WST2 per hour.

6	 The issue of the protection of traditional knowledge, 
and who benefits from such protection and how it 
can be achieved in the region is a complex one. For a 
discussion of some of the many issues involved and a 
summary of the relevant international literature see: 
Forsyth 2011, 2012a, 2012b and 2012c.

7	 This point is developed in Forsyth 2012c. 

8	 It should be noted that some of these facts are 
disputed.

9	 As many countries in the region face problems of 
lack of capacity to examine trademark applications, 
the Pacific Islands Forum Secretariat is currently 
formulating a proposal to establish a regional 
trademark facility based in Papua New Guinea.

10	 Interview with director, Tagiilima Handicrafts 
Association, 7 April 2011, Apria, Samoa.

11	 Interview with clerk in charge of the patent register, 
Suva, Fiji, September 2011.

12	 When the patent is sent to Australia for examination 
the standards of the Australian Patents Act are used, 
rather than those of the Fiji Patents Act, raising issues 
about the practical relevance of Fiji’s Patent Act.

13	 The patent register is not available for public 
inspection in Vanuatu or Samoa but this was the 
advice given by officials in charge of the register.

14	 No local I questioned had ever heard of O’Connor’s 
self-contained toothbrush, but this is not conclusive.

15	 The same is true of the breeding of new plant 
varieties, all of which stopped in the 1980s as a result 
of lack of qualified plant breeders, and, arguably, the 
ease of accessing new varieties from Australia and 
New Zealand.

16	  The judgement in both cases is still not publicly 
available so the judges’ reasons cannot be further 
analysed.

17	 The lack of empirical evidence about the economic 
effects of copying on the recording and film industries 
is a worldwide phenomenon. See, for example, 
Hargreaves 2011 and Karaganis 2011.

18	  See the Industry Emblem Decree 2011 (Fiji).
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