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THE NOTIONAL LEGISLATOR:
THE AUSTRALIAN SECURITIES AND INVESTMENTS
COMMISSION'S ROLE AS A LAW-MAKER

Stephen Bottomley

I INTRODUCTION

Socio-legal scholars have long recognised the importance of understanding the
difference and the interaction between the 'law in the books' — the formal legal rules
and doctrines made by parliaments and the courts, and the 'law in action’ — the
processes and practices by which those rules and doctrines are put into effect.!
Similarly, public lawyers and regulatory theorists have highlighted the importance of
understanding the role of regulatory discretion in the enforcement of rules.? The
commonly understood message in these overlapping areas of research is that we
cannot properly understand the law if we limit our attention to formal rules. A related
point is that there is nothing necessarily improper about the exercise of regulatory
discretion. Nor is there anything necessarily improper about the fact that the processes
of rule enforcement can produce different outcomes than might be suggested by a
simple reading of the rule itself.3

Corporate lawyers are familiar with all this. The financial and commercial context
in which corporations operate is complex and fast-changing, and it is simply not

Professor of Commercial Law, ANU College of Law, The Australian National University.
My thanks to the anonymous referees, and to Emma Armson, Peter Bailey, Peter Cane,
Michael Coper, Kath Hall, Peta Spender, Leslie Zines and other participants at a work-in-
progress seminar held at the ANU College of Law for helpful comments. Thanks also to
Nick Swan for his diligent research assistance. The arguments developed in this article
were assisted greatly by interviews with representatives from the Australian Securities and
Investments Commission, the Department of Treasury and the Financial Services Council.
Needless to say, the responsibility for any errors is mine.
1 The terminology is credited to Roscoe Pound, Taw in Books and Law in Action' (1910) 44
American Law Review 12. The distinction was revisited in the 1970s; see, eg, David Nelken,
'The "Gap Problem" in the Sociology of Law: A Theoretical Review' (1981) 1 The Windsor
Yearbook of Access to Justice 35.
2 See, eg, Robert Baldwin and Keith Hawkins, 'Discretionary Justice: Davis Reconsidered' -
(1984) Public Law 570; Robert Baldwin, Rules and Government (1995) ch 3; Robert Baldwin
3 and Martin Cave, Understanding Regulation — Theory, Strategy and Practice (1999) ch 8.
See John Griffiths 'Is Law Important?' (1979) 53 New York University Law Review 339 on the
direct, indirect, intended and unintended effects of legal rules.
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possible for laws promulgated at one point in time by Parliament (or the courts) to
capture all the subtleties of current practice or the changes that inevitably occur later
on. Consequently, corporate regulators are given discretionary power to decide how
and when they will enforce the rules, along with the capacity to grant exemptions from
the operation of the law. For example, the Corporations Act 2001 (Cth) ('Corporations
Act’) gives the Australian Securities and Investments Commission (ASIC) the power to
exempt persons or companies from a number of requirements in the Act.4 All this is
necessary so that the law can be applied appropriately in particular cases.

This article is concerned with the exercise of regulatory discretion, but the focus has
more to do with the 'law in the books' than the 'law in action'. Specifically, the article
examines ASIC's discretionary power to write the ‘corporate law in the books',
Alongside its power to grant exemptions from the application of specific provisions in
the Corporations Act, ASIC also has the power, in certain instances, to change the
operation of the Act itself (and the Corporations Regulations 2001 (Cth)) by omitting,
modifying or inserting provisions.

It is important to be clear about the import of the preceding paragraph: along with
its power to exercise 'on the ground' discretion to alter the way in which legislative
rules are applied (for example, by granting exemptions in particular cases), the
executive agency® that is charged with administering the corporations legislation® has

the power to re-write aspects of that legislation. It can, in effect, do the work of
Parliament.

This power is unique amongst Australian Federal regulatory agencies. It is also, as
far as I can determine, unique amongst corporate regulatory agencies elsewhere. In the
United Kingdom, for example, the Financial Services Authority has power to make and
then modify or waive its own rules 'as appear to it to be necessary or expedient for the
purpose of protecting the interests of consumers.”? In the United States, the Securities
Exchange Commission (SEC) has similarly broad authority to make, amend and
rescind 'such rules and regulations as may be necessary'.8 These two examples are akin
to a power to make delegated legislaﬁon whereas, by contrast, ASIC has the power to
modify the primary legislation.” The closest that the SEC comes to ASIC's power of
statutory modification is found in the Securities Exchange Act of 1934 which gives the
SEC power in an emergency to ‘alter, supplement, suspend, or impose requirements or
restrictions with respect to any matter or action subject to regulation by the
Commission'.10 'Emergency' is defined as 'a major market disturbance' characterised,

4 See, eg, the list of sections in Table 1 of this article.

5 ASICis a statutory corporation established by the Australian Securities and Investments
Commission Act 2001 (Cth).

6 Corporations Act 2001 (Cth) s 5B states that 'ASIC has the general administration of this Act',
See also Australian Securities and Investments Commission Act 2001 (Cth) s 11.

7 Financial Services and Markets Act 2000 (UK) c 8, s 138(1).

8 Securities Act 0f 1933, 15 USC §19. See also Securities Exchange Act 0f 1934, 15 USC § 23(a)(1),

g giving the Commission power to make rules and regulations.

ASIC also has power to make rules that regulate market integrity in domestic licensed
financial markets, see Corporations Amendment (Financial Market Supervision) Act 2010 (Cth).
10" Securities Exchange Act of 1934, 15 USC § 12(k)(2).
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for example, by 'sudden and excessive fluctuations of securities prices generally'.

ification i imited in this way.
ASIC's power of modification is not limite _ N o
The IE:_'xistence and operation of ASIC's power has a‘:trac*tledI h;t}g C}I;Itlcal 2§te§cl):1nol1; }[1;
i i ic, judicial, or professional. It did, however,
the legal literature, be it academic, ju e h, 1 denthe of the glebal
t ublic prominence towards thfe end o 1 '
?Ea?gir;ﬂa?;ispis, whepn ASIC modified sections in the Corporations Act that regulate

short-selling.

II THE SHORT SELLING MODIFICATIONS

i i isis since the Great Depression was
8, the worst global financial crisis since the Great De
?vzesaiﬁegn;g?og ?1(*)1 financial maxgkets. One of the signal even{s ﬁghls f}ns’:li ;)rcsc%zedd f(:)r;
i i tment bank Lehman Bro
Monday 15 September, when the giant inves . g s
ion I States, prompting a massive fa
bankruptcy protection in the United St 1‘ JE e o e
te that, late on Friday P .
markets around the world. It was in this clima y 19 September,
i 12 under which Part 7.9 of the Corporations Act,
ASIC issued a Class Order's un : ‘ A i
i hase of financial products, was to apply
regulates the issue, sale and purch: : e
i i d. The new section (s 1020BC) impose '
;iit;gzs‘:r?solﬁfssét; covei’ed short sales.13 The Ci%fs Ordgr “ias t? comsr?etn;::eipt)efjﬁlj(;ﬁ
i 2008.'* The Explanatory State
on the following Monday, 22 September The _ L
i d that it was being issued in response !
accompanied the Class Order noted : . e A
ility' i ts, adding that similar a .
levels of volatility' in global securities markets, i e o e
b latory agencies overseas, including the Uni t
;Z}iljfgrz:lor}r’l reh%[:jor grol?ers were contacted by ASIC over the weekend of 20-21
rto] i ts.
September to inform them of the new requiremen .
PBefore the end of that weekend, ASIC issued another (_jlass Order'® on Sulr}dajr([ﬁl
September which amended the Class Order that had beeg ;ssu;d ]:wo ci{ai%i:ar é?;}ere g
i BD) which prohibi
Order added another new section (.S 1020 . ve
?ﬁxtiﬁlﬁfng of securities traded on licensed financial markets in all lc)iut ?1 tlﬂzeg
number of situations. The Explanatory Statement noted that the amendme

1 iti Act of 1934, 15 USC § 12(k)(7).
12 ffggg:ﬁsaxfgﬁ%fie;anfd Investments Commission, ASIC Class Order — Covered Short Sales,

lly are identified by the label 'CO’,

751, 19 September 2008. ASIC Class Orders usually '

;2 3§£r of issue I()in this case, 2008) and an ]Edgnhfgtf}l;lg number, in square brackets. In the

f this article Class Orders will be identified in this way.

13 tSe}:;tr‘z selliila;is the sale of securities which, at ﬂn}e hmebtl)f tl‘le }ftaig 2%1';?:1;::,;}1:; :111;1?;; cc‘llj);;

not own. The seller may at the time have an e orceable ngd! i e o
t with another party; this is known as a 'covere " shor :

?Illlaligfi?esrl?::‘: s:i:a there is nopotltzr agreement in place at the time of the sale agreerfn;rllt. ;fgz
seller must then purchase or borrow the required shares before settlement of the

& gigxiﬁflrt]ﬂairgc;usly on 19 September the Australian Securities Exchange,h with %SICO?
agreement, announced that it would abolish naked short selling from the opening
trading on22 September: ASX Media Release, 19 September 2008. Vicalirenf Clss

15 Australian Securities and Investments Commission, ASIC Class Order — Variatio

Order CO 08/751, CO 08/752, 21 September 2008.
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response to restrictions on short selling in various overseas markets. This Order was
also to commence operation on Monday 22 September.

On Monday 22 September, a further Class Order!® was issued which amended the
new s 1020BD by adding managed investment products and stapled securities to the
prohibition. The following day, Tuesday 23 September, ASIC issued further extensive
amendments to the new s 1020BD, in yet another Class Order.1” The purpose of these
amendments was to permit certain forms of covered short selling.

So, in a period of just over four days, two new sections of the Corporations Act had
come into operation, regulating a major form of market activity, and those sections had
then been subject to several amendments!8 all without any parliamentary
involvement.1? These were, of course, unusual times. Markets were experiencing some
of the worst aspects of the global financial crisis, and governments and regulators
around the globe were scrambling to respond. Acknowledging the uniqueness of the
context, it is nevertheless important to note that there was nothing new about the
powers being exercised by ASIC to modify the Corporations Act. The legislative
provisions under which these Class Orders were issued predated the financial crisis.

They had been, and have since been, used frequently in much more ordinary market
situations.

The purpose of describing the short selling modifications is to illustrate the extent
and operation of ASIC's legislation making power. This article is not concerned with
the substance of these particular changes — I leave aside debates about whether short
selling, covered or naked, should be regulated and, if s0, how that should be done.20
My interest lies with the modification power itself, and with its implications for ideas

of parliamentary democracy, for the legislative process, and for certainty and clarity in
the administration of corporate law in this country.

16 Australian Securities and Investments Commission, ASIC Class Order - Variation of Class

Order CO 08/751, CO 08/753, 22 September 2008.

Australian Securities and Investments Commission, ASIC Class Order — Variation of Class
Order CO 08/751, CO 08 /763,23 September 2008.

This was not the end of the story. Before the end of 2008 there were subsequent Class
Orders. On 23 October ASIC Class Order [CO 08/801] added a further exemption to the
prohibition in s 1020BD (see Australian Securities and Investments Commission, ASIC Class
Order — Variation of Class Order CO 08/751, CO 08/801, 23 October 2008); with effect on 19
November, ASIC Class Order [CO 08/824] amended s 1020BD to permit covered short
selling of non-financial securities, and amended the reporting regime in s 1020BC (see
Australian Securities and Investments Commission, ASIC Class Order — Variation of Class
Order CO 08/751 and CO 08/764, CO 08/824, 13 November 2008). In January 2009 ASIC
Class Order [CO 09/ 1052] amended both s 1020BC and 1020BD, in anticipation of
parliamentary amendments to the Corporations Act 2001 (see Australian Securities and
Investments Commission, ASIC Class Order — Variation of Class Order CO 08/751, CO
09/1052, 5 January 2009). On 25 May 2009, s 1020BD was omitted entirely by ASIC Class
Order [CO 09/39] (see Australian Securities and Investments Commission, ASIC Class
Order — Variation of Class Order CO 08/751, CO 09/39, 25 May 2009).

The Federal Parliament did not sit until three weeks after these events, The process of
parliamentary scrutiny of delegated legislation is described in Part VI of this article.

20 Fora comparative analysis, see Kym Sheehan, "Principled Regulatory Action? The Case of

Short Selling' (Paper presented at the Corporate Law Teachers Association Conference,
Sydney, 3 February 2009).
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18

19

2011 The Commission's Role as a Law-maker

. : "
Some particular aspects of the short selling story are wgrt%seéx;ﬁ?:is;, ﬁ)o;v;:\;; .
e B o vwvemzliméiate(:ld‘il)y iilec glolfisfi(;?issnso ::eceived considerable
Stat?' Pf 'fmtigcfiiﬂanrcr:liirlkpe;;s, as iﬁgﬁ ag iJeing publicised Vi.a_the' Australian iecynt;z
e at 1?2 As a consequence, it is likely that these mod}flcatIQns to the Ac _v_vons
E>$Ch?mge.t'ced in the financial sector and business community. Thirdly, the grgvgsx e
Wl(tjl'?eycrcl)o lomtions Act that deal with short selling were subsequently .a;rneerz1 ?n ngages
lg omtiorgs Amendment (Short Selling) Act 2008 (Cth), which Cgmme;; d In stages
i n December 2008 and December 2009. One aspect of the Amen prpsier oty
lt)}im:froduction of a section which declarﬁd, forlgj};e a::;iar;giigfyargadgga o iat 1
ing short selling 1ade.
- Ofgershg;iiil?iigﬁlggssr e(%?ggrsgwere something of an exception to thedusg;é
4 f - ts. As the next part of this article notes, ASIC's usual practice is to ectl >
modific tf Venin- response to applications made to it by market actors. Further, m0t§ o
mOdlﬁ?al tive hanpes made by ASIC in the ordinary course of its work go unnc(l) ic d
o leglg a?lresg in ’ifghe corporate and finance sector who are specifically affecte ; atr;1
. {h r changes subsequently result in parliamentary an‘-lendmegtf_ o} : e
o Ofti esfelct Fingaliy it should also be noted that the short selling modi i{ca ti?‘;s
Svoeﬁorin?lr;ial insofar as they created afxf pl;c)(}ilﬂéitictnlr:();): Cclil;t:%réc;;lsdictlna?hé moré
ial liabili ecte - :

ittyllpggsleiag: temnct)lgliﬁlézl’:c)iltl)lntg rz‘[r;cli): ]ﬁ;lgl:ss Order }:;re beneficial, providing relief from

25
requirements in the Act for a class of persons.

I ASIC'S POWER TO MODIFY THE CORPORATIONS ACT

Currently there are fifteen sections in the Corpomtigns Aclt V{I;igh grant ASIC the power
to modify specified provisions in the Act, as listed in Table 1.

i i ics (Supplementary Budget Estimates),
‘ i Standing Committee on Economics ( : =
; ggﬂ?rﬁ:r:to i?niish;?ia, gCanberra, 22 QOctober 2008, 160-4 (Tony D'Aloisio, AS
dition Ord
22 Eh:gditiozwl as required by the Legislative Instruments Act 2003 (ch)ls 24, easll_l*LtSCl‘isssIC g :;
was registe;ed and published on the Federal I;egt1steAt OsftrL:i%l;h;‘;i ringems Imand B i 2
i f its Class Orders on its website Au ] ; ‘
Eﬁﬁssio? Ic:zstlruments and Class Orders (18 February 2011) <http://www.asic.gov.au/
i : Headline/Instruments>. )
23 gzs/c?ﬂogﬁggs/ Z};t se 3484 (éommencing 11 December 2008), declal{'ﬁ'lgt AS;(;WCII%?S Ci:;i;z:s
bis 08?751]’ oo el 752111[1('20;) St/ggir]lc?r?sdtrgig 2%\? th]e (;)rocess lezding to
ts that the passage of this Ac sl g
rsrl;flfi}rl%nﬂ?: gClgsszOrders WaE known to have been deficient: above n 20, 28.

i Sheehan, above n 20, 28. ‘ -
2 ?h};mg;gﬁzgo% A;endment (Short Selling) Act 2008 (Cth) inserted s 1020F(8) whic

amongst other things, states that a modification under s 1020F(1)(c) may prohibit any form

i fi ial products. ) ' "
48 %fhil ?lf;gfellglrﬁioti g;érl;;mtigns Act ss 342A and 1073E(2), which authorise ASIC to make

limited modifications in specified circumstances.
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These sections are, for the most part, drafted in si
declare that all or specified provisions? in
apply to 'all persons, specified persons,
class of persons', as if those provisions

milar terms. They permit ASIC to
a particular Chapter or Part of the Act will
or specified class of persons', or to 'a person or
were 'omitted, modified or varied' as specified
in the declaration. While ASIC can issue a declaration in relation to a single person,?28
the focus here is on declarations that omit, modify or vary provisions in the Act (for
brevity's sake, I describe these changes simply as modifications) in relation to all
persons, or to a large or open ended class of persons. The short-selling modifications
were an example of this. When the discretionary power is exe

rcised in relation to a
large or open-ended class of persons (for example, takeover bidders, buyers and sellers

of securities, or responsible entities of registered schemes), ASIC issues a Class Order
which sets out the details of the changes to be made.

Table 1

Section Grants power to modify

s 283GA(1)(b) Ch 2L Debentures

s 601QA(1)(b) Ch 5C Managed Investment Schemes

s 601YAA(1)(b) Ch 5D Licensed Trustee Companies

s 655A(1)(b) Ch 6 Takeovers

s 669(1)(b) Ch 6A Compulsory Acquisitions and Buyouts
5 673(1)(b) Ch 6C Substantial Shareholder Information

s 741(1)(b) Ch 6D Fundraising

s 798D(1)(b) 5 205G and Chs 6, 6A, 6B, 6C, 6CA, and 7

s 926A(2)(c) Pt 7.6 Licensing of Financial Services Providers
s 951B(1)(c) Pt 7.7 Financial Services Disclosure

s 992B(1)(c) Pt 7.8 Other Provisions re Financial Products &

Financial Services

s 1020F(1)(c) Pt 7.9 Financial Product Disclosure
s 1075A(1)(b) Pt7.11 Title and Transfer of Securities
s 1437(2)(b) Aspects of Ch 10 Transitional
s 1442(2)(b) Aspects of Ch 10 Transitional

ASIC's process for issuing Class Orders is described in its Regulatory Guide 51,

ng Class Orders is only

27

8B ASIC will
29

The term 'provisions' is defined to include a reference to regu
of that Chapter or Part (see, eg, s 601QA(5)).

sometimes make identical modifications for a number of successive individual

lations made for the purposes

applicants.

Australian Securities and Investments Commission, 'Applications for Relief (Regulatory

Guide No 51, December 2009)  <http://www.asic. gov.au/asic/ pdflib.nsf/
LookupByFﬂeName[ rg51.pdf/_$file/ 1g51.pdf> The Commission has also issued regulatory

for example 'Fundraising:
Discretionary Powers' (Regulatory Guide No 151, February 2000); 'Licensing: Discretionary
Powers '(Regulatory Guide No 167, January 2007); and 'Foreign Collective Investment
Schemes' (Regulatory Guide No 178, May 2004).

7
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ect of the Commission's wider discretion to grant rehfaf fljom the Corﬁ;géo?z
Dnes%s};&ccording to the Regulatory Guide, the exercise of this discretion is nade .
& to applications submitted to ASIC. This comprises a significant part o the
e on pVI\Drork' for example, in the 12 months from December 2007 to Novem1
Commjﬁg’llgncinside;red 3 385 applications for relief, and granted individual ofr (1:1 ass
20](1’)8E ?vhetl"ler by exemption, variation or modificagiont) for 2 614 (77 per ;ent)agt t0 fois':;
- iic(ationsﬁll-{owever, as the short selling story mdlcates, ASIC m‘?lfﬁ ast(i)on pohi
igv% accord, and the wording of the sections which grant the modific P
its this.>2 o '
Perr}IXIE-SIC classifies applications for relief as either 'standar.d' ('Wherlij;dlgfelz soECgal}ii 0111:
accordance with published ASIC pf)licyi)lf1 'I:.L-}no;;ncdoizhnr;clzltegesy ! }%e Act)},)por o
: ?Xi?ﬁng IFOIEYAtS(}C‘?l Iggwfjrl';liﬁc;: SI?bsltzn’cive new policy). According to the
ﬁogfli’ato(j; éllugide in responding to applications ASIC seeksi to eg;:rﬁlzieﬁdsecflﬁzeggg
5 by et i ; basis of principles whic :
ConSiSt?mI}; Wl;talal nggn%lggﬁgﬁf.'ggi ?(E;h;rinciple ig that I;’he Commission will %}'ant
- }HI;I ing sought zvhere it is demonstrated that there is a net regulato'ry bene ;t %};
e emig to gdetriment is minimal and is outweighed by commercial bgne it.
i ?ntzrﬂﬂe%;kz tg form of a Class Order where 'it is not necessary to cons1deg a_g)é
}r{eeigsant factual matters on a case-by-case basis.®® Further, the Regulatory Gui
hasises that: . |
emiljn general, we will not use our disclretigr}aléy %oevcxlrzrfs;etcot 2?;{1:2 lcag;rp Eii%i}lgs- ;I{'il:t’.cfs, relief
ill not be given to reverse the usual and inten : .
gn a broag; view, of course, any modification_or change to the Wa3lz in ‘;hllg;ls ttgg
Corporations Act applies to a class of persons constitutes a re.form c;)f ;cll;let iw‘;iu o
farr?:ls it affects that class of persons, but presumal?ly ASIC 1ntezlli s tha }11 Lt
its powers to make rules which implement entirely new policies Wth | have ot
e b dealt with in the Act or Regulations.37 The problem, nevertheless, !
alrealdy lielfél ca?\ be drawn here. As will be seen in Part IV of this grtlcle, Ciazs rder
?r?ocdi??gations are used to achieve a range of goals, from the relatively mundane (eg

30 The Guide also deals with relief from the Superanznf;toagﬁczg tﬁt)dustr(jiy t(g:p;sﬁjzf;) é)f:s igii
[ i ion Act , an
the National Consumer Credit Protection 2
gtgzi Prstec:;on (Transitional and Consequentinl Prow.stons) Act 2{]09 (Cth‘). . vailable at
i D:’ta taken from ASIC quarterly reports on decisions on relllzef a;;phc(%tsoni,d 20
i iti Commission, Reports
Australian Securities and Investments :
<flllttp'/ /www.asic.gov.au/asic/ ASIC.NSEF/ byHeadl‘me /Reports>. ERERT—
32 This is reinforced in Explanatory Memorandum, lfman_mal‘Servmesl e o Amedoent
Bill 2003 (Cth) [3.65] which notes that 'in most situations' exemption an
ised in response to requests. ' o )
i g{:;:;l;ignm g:sf;lii?ei 1§nrd Ewestments Commission, 'Applications for Relief' above n 29,
[51.51]-[51.53].
34 Ibid [51.57].
gg Ibid [51.63].
Ibid [51.62]. .
2 C(lmf[irmed] in an interview with ASIC officers (Sydney, 15 July 2010).
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fixing errors in the Act) to anticipating upcoming legislative reforms. Certainly, the
short selling Class Orders qualified as an example of law reform.38

The Corporations Act adds little to this picture. Only three of the sections listed in
Table 1 specify any considerations to be taken into account by the Commission before
it exercises its powers of modification or other relief. Sections 655A(2) (concerning

Eggleston principles,39 according to which the regulation of takeovers has four aims:
the shareholders and directors of a company that is the subject of a takeover bid should
know the identity of the bidder, have enough information to assess the merits of the
offer, have a reasonable time to consider the offer, and have a reasonable and equal
opportunity to participate in the offer. Additionally, the section states that the
acquisition of control of a company should take place in an 'efficient, competitive and
informed market'.40 The third section — s 1075A(2) (dealing with title to and transfer
of securities) — specifies a different set of preconditions and is expressed in stronger
terms. ASIC may only exercise its power of exemption or modifications regarding pt
7.11 of the Act if it is satisfied that the interests of the holders of the financial products
will have adequate protection, and that the exemption or modification will make the
transfer of those financial products more efficient. It should also be noted that the
exercise of any of the modification powers found in ch 7 of the Act must take account
of s 760A which sets out the main objects of the Chapter, which include the facilitation
of ‘efficiency, flexibility and innovation in the provision of [financial] products and

services', and the promotion of 'fair, orderly and transparent markets for financial
products'.41

The absence of more specific legislative guidance on the boundaries of ASIC's
discretionary power of modification has led the Federal Court to confirm that 'there is
no statutory foundation for stating that the power [of modification] ... should be used
"sparingly"."¥2 This has two potential consequences. First, to the extent that ASIC
chooses to be cautious in the use of its power, this may lead to confusion or
dissatisfaction amongst applicants for Class Order relief 43 Alternatively, to the extent
that ASIC does occasionally exercise the modification power more broadly it reinforces
the appearance of a system in which the regulator can make rules of wide application
that bypass the processes of substantive public scrutiny and accountability that can be
applied to statutory rules. These issues are addressed later in this article.

38 Noted also by Sheehan, above n 20.

39 Named after Sir Richard Eggleston, chair of the Committee whose 1969 report on takeover
law first recommended these principles: Company Law Advisory Committee, Parliament
of Victoria, Second Interim Report to the Standing Committee of Attorneys-General on Disclosure
of Substantial Shareholdings and Takeovers (1969).

40" This Jast point is a more recent addition to the original Eggleston principles.

41 Corporations Act 2001 (Cth) s 760A(a) and (c). Similarly, the modification powers in Chapter

i 10 would take into account the objects for that Chapter set out in s 1370.

P Otter Gold Mines Ltd v Australian Securities Commission & Ors (1997) 15 ACLC 1 732, 1 738.

A point suggested during an interview with Financial Services Council representatives
(Sydney, 31 August 2010).
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v THE WORLD OF CLASS ORDERS
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Table 2
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2002 165
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%g(l)g 3046
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ble shows that the production of Class Or clear
ASIF[('Zl}: &irfe:s;;’vh reading tF\e Table it is important to bear in mind that not all Class
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44 t Pty Ltd (2000) 199 CLR 321, 333 (emp :

i?ifr;g iﬁdhingggli;iaﬁtgn pms;rer found in a forerunner to the current s 655A(1), found in

ies (Acguisition of Shares) Code of 1980. '

45 %‘Egsc{;f ;li;lfg;m;?gezr(aw? from £SIC‘5 website, see above n 22 ﬂj}s w;ile I;enfle;rl;,erﬂ;?
modification powers pre-date the Corporations Act 2001 (Cth), and there

ill i tion.
0 2010 Class Orders were made under the

# fi at 3 December 2010. Six of the . ] |
i%lt?oni:%uésssifner Credit Protection Act 2009 (Cf(l)*g E)Crtg—;e National Consumer Credit Protection

iti d C uential Provisions) Act 20 ; _

47 {E"?i‘:?;;fgf;att:: th: ?::f)eriparaﬁvely large number of Class Orders 11111 2002 res;éltiidzfg&m H:Z;
implementation of the new Corporations Act 2001, ar}d snru'larly, the 1rjlcrea ey
have resulted from the commencement of the Financial Services Reform Amen
(Cth) between December 2003 and July 2004.
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Orders modify the Corporations Act. Many, for example, specify exemptions from the
Act. Indeed, according to officers from ASIC, exemptions are the preferable response
where relief is to be granted because, compared to modifications, they can be drafted
with greater certainty.*8 It is interesting to note, though, that modifications still account
for a significant proportion of these Class Orders, For example, of the 77 Class Orders

issued in 2008-10, approximately 40 per cent dealt with exemptions while another 40
per cent dealt with modifications to the statute or regulations.

Nor does Table 2 indicate how many Class Orders are currently in force because
some of the Class Orders included in this count have either expired or have been
withdrawn or revoked by subsequent Class Orders. Nevertheless, as the Commission
has noted, 'a substantial number of ASIC class orders remain in effect for some time
(many of these will be amended at various times)."* Of the 529 Class Orders listed in
Table 2, 406 remained in force at the beginning of December 2010.

The reference to revocation and amendment of Class Orders points to a significant
feature of this mode of law-making: the world of Class Orders is every bit as variable
and complex as that of the primary and secondary corporations legislation. Class
Orders can cross-refer to other Class Orders; they can amend or repeal other Class
Orders. They can apply to a wide and open-ended class of persons or to a more closely
defined group of corporate actors. They can be made in response to 'problems of the
moment' (as with the short selling Class Orders), to perceived gaps in the legislation
(for example, to accommodate new financial products that were not contemplated
when the legislation was written),50 to unintended or unanticipated consequences of
the operation of the legislation in particular cases,5! or in anticipation of foreshadowed
amendments to the Act or Regulations.52 They can give rise to legislative reform or, as
is more commonly the case, simply co-exist with the Act. The subject matter of Class
Orders is usually technical, detailed, and concerned with matters of procedure, as is
typical of much delegated law-making. The following four examples, chosen

somewhat randomly, provide a non-exhaustive illustration of this variety and of the
uses to which the modification powers can be put.

48 Interview with ASIC officers (Sydney, 15 July 2010).
49 Australian Securities and Investments Commission, Submission to LIA Review Committee:
0 Review of the Legislative Instruments Act 2003, May 2008,) 11.

o Explanatory Memorandum, Financial Services Reform Amendment Bill 2003 (Cth) [3.66].
Ibid [3.65].

52 For example, ASIC Class Order [CO 10/333], (Australian Securities and Investments
Commission, ASIC Class Order — Corporations Act 2001 - Paragraphs 601QA(1)(b),
926A(2)(a), 992B(1)(a) and 1020F(1)(a) — Declaration and Exemptions, CO 10/333, 5 May
2010), exempting funded representative proceedings from provisions in the Corporations
Act 2001 (Cth) that regulate managed investment schemes, was made in response to the
Government's announcement that it intended to make Regulations to the same effect
(Explanatory Statement in Australian Securities and Investments Commission, ASIC Class
Order — Corporations Act 2001 — Paragraphs 601QA(1)(), 926A(2)(a), 992B(1)(a) and
1020F(1)(a) — Declaration and Exemptions, CO 10/333, 5 May 2010). This, in turn, was a
response to the decision in Brookfield Multiplex Lid v International Litigation Funding Partners
Pte Ltd [2009] FCAFC 147, holding that a funded representative action was a managed
investment scheme as defined in Corporations Act 2001 (Cth) s 9.
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Example 3 — expanding the operation of the Act: ASIC Class Order'[.CO 07/429] t;as
issued in June 2007 and as of December 2010 was still in force. It modifies the operation
of ss 636 and 638 of the Corporations Act to permit c{:ertam tgkeov;e_r doc?é?::;c: (g

i ! include a credit rating re 3
bidder's statement or a target's statement) to includ f
stlateiient in a historical geographical report, or a trading data reference, without the

i i iti t Commission, ASIC Class
53 Explanatory Statement in Australian Securities and Investmenl ?
Orger Corprgmtions Act 2001 — Paragraph 992B(1)(c) — Declaration, CO 05/21, 14 January
2005.
2 Corporations Act 2001 (Cth) s 601GA. ' S
55 ieSeICOgizrsus Order [CO 0(9/ 4%5] specifies certain exemph?ns fé‘gm I;FOVISl‘zjmhu\;le;Eieﬁg
i hare and interest purchase plans; see Australian Securities an
?Z?)‘r’g;?l‘l:s%o; EXSI?? Class Order I(jforpomtions Act 2001 — Share and Interest Purchase Plans, CO
09/425, 15 June 2009. ) _ -
56 Exéept for] responsible entities of time-sharing schemes, see Australian Securities agld
Investments Commission, ASIC Class Order — Constitutional Provisions about the
Consideration to Acquire Interests, CO 05/26, 4 May 2005 [4], [5] and [5A].
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consent of the maker of that statement.5” The Class Order applies to any bidder or
takeover target. Originally this modification was made by inserting four new
subsections into each of ss 636 and 638. In each of those sections, one of the new
subsections (sub-s 636(4A) and sub-s 638(6A)) was subsequently deleted, as of January
2010, by ASIC Class Order [CO 09/1084], with the effect that credit ratings can no
longer be cited without the consent of the credit rating agency. ASIC Class Order [CO
07/429] was also amended by [CO 09/422] to correct a typographical error.

Example 4 — streamlining the operation of the Act: ASIC Class Order [CO 09/38] was
made in May 2009. It revokes a Class Order that was made in 2004 — [CO 04/1556].
The revoked Class Order had modified the operation of Part 7.7 of the Corporations Act,
which regulates financial services disclosure. The modification had permitted financial
advisers who provided additional advice to a retail client to issue a Statement of
Additional Advice, rather than having to prepare a fresh Statement of Advice that
repeated information previously given to that client. A Statement of Additional Advice
could simply incorporate the previously provided information by reference. This
earlier Class Order was revoked because in August 2007 the Corporations Regulations
2001 (Cth) were amended to provide for incorporation by reference in Statements of
Advice, thus making the earlier Class Order redundant. The amendments to the
Regulations were preceded by an extensive consultation process conducted by the
Treasury, between 2006 and 2007, Interestingly, none of the consultation papers
released by Treasury, nor the Explanatory Statement to the amending regulations,
made reference to the existence or operation of the pre-existing ASIC Class Order.

To repeat, in the context of ASIC's powers of statutory modification there is nothin
unusual about these examples; indeed, they indicate the 'usual business' of Class Order
modifications. Nor do they describe the entire range of purposes for which
modification Class Orders might be issued. They are highlighted here to provide a
picture of the likely circumstances in which ASIC uses its powers, of the different ways

in which these Class Orders can operate, and of the variety of ways in which Class
Orders can affect the Act and the Regulations,

\% THE HISTORY OF ASIC'S POWER OF MODIFICATION

The history of the sections which give the corporate regulator the power to modify the
corporations legislation goes back to the Companies (Acquisition of Shares) Code of 1980
and the Companies Code of 1981. There was little comment at the time in any of the
parliamentary debates, Explanatory Memoranda, or other associated documents about
the inclusion of these powers. What comment there was seems to have regarded the
need for such powers as self-evident. When introducing the Companies (Acquisition of
Shares) Code to Parliament in 1980, the Minister for Business and Consumer Affairs
simply noted in passing that 'the [Commission] also has power to declare that the

57 Corporations Act 2001 (Cth) ss 636(3) and 638(5) provide, respectively, that bidder's

statements and target's statements must not include a statement made by a person unless
the person has consented to the inclusion of that statement.
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58 Commonwealth, Parliamentary Debates, House of Representatives, 2 April 1980, Vol H of
ictor Garland). . )
59 Eloz}llﬁfr?yq:wof&‘diisory )Committee to the Standing Committee of Attorneys-?ene;ajlﬁ E}iﬁ
Egglé)ston Committee], Parliament of Victoria, First Inferim Report on Accounts an
68) [41]. ' .
60 (Stizft)e[ge{ect Committee on Securities and Exchange [the Rae Corlrérmttee], Parliament of
Australia, Australian Securities Markets and their Reg.ulahon (1974) 16.18.
61 | am grateful to Tony Hartnell for alerting me to this.
62 L()uisg Loss, Securitiez Regulation (Little, Brown and Company, Zﬂfi_e;i, '196-1()fomments from the
63 Touis Loss, Proposals for Australian Companies and Securities Legislation:
American Experience (Cth Attorney-General's Dept, 1973) 22.
64 Ibid 23.
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