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had in mind a command and control approach to corporate regulation in which the
regulator's task is to catch attempts to avoid the rules and to 'lock the barn door' on
non-compliant behaviour. As we have seen, however, this is not the sole or even
primary use to which the modification powers have been put. The use of the

modification powers frequently has a facilitative purpose; I return to this later in the
article.65

The subsequent history of the modification provisions in the legislation shows a
gradual broadening of the scope of these powers, The Companies Code of 1981 originally
contained one such section, s 109(4), which gave the Commission the power to declare
that the Division in the legislation relating to prospectuses would apply to 'a particular

omitted, modified or varied. A similarly worded provision was included in the
Companies (Acquisition of Shares) Code of 1981 (which regulated takeovers), but in this
case the exercise of the power was expressly subject to the Eggleston principles.%¢ In
1983 the Companies Code section was replaced with a revised power which, in addition
to prospectuses, also applied to those sections in the statute that dealt with debentures,
prescribed interests and restrictions on allotment of shares. In addition, the power
could be exercised 'in relation to particular securities or securities included in a
particular class of securities' 67

With the advent of the Corporations Law in 1989, new provisions expanded the
Commission's power of modification by adding sections that regulated the hawking of
securities (and, in 1994, secondary trading in unquoted securities) to the existing list of
provisions that could be modified. But more significantly, the Commission could now
make modifications that applied to 'a particular person or persons, or a particular class
of persons'.%8 This was described in the Explanatory Memorandum to the legislation as

Even so, it attracted no comment during the Bill's passage through Parliament.
g p 124 g

In April 2010, ASIC gained similar powers of modification in relation to the National
Consumer Credit Protection Act 2009 (Cth).”0

VI PARLIAMENTARY SCRUTINY OF CLASS ORDERS
The final part of the background to ASIC's power of statutory modification concerns
the process by which Class Orders are scrutinised and become enforceable.

Class Orders are classified as legislative instruments' under the definition of that
term found in s5 of the Legislative Instruments Act 2003 (Cth) (the 'LIA").71

65 See Part VI A of this Article.

66 See above n 39, The modification power was found in s 38; the Eggleston principles were in
8359,

67 Companies Code 1981 s 215C(6).

68 See Corporations Law ss 1084(6)~(7) and the parallel provision for takeovers in s 730

(emphasis added). The latter section was still subject to the Eggleston principles, set out in
s 731.

69 Explanatory Memorandum, Corporations Bill 1988 (Cth) 559.
70 See ss 109(3)(d), 163(3)(d) of that Act.
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S 4. - - - .

73 The author is presently the legal adviser to the Committee. The views expressed in this
article are those of the author. _

74 Parliament of Australia, Senate, Standing Order 23.
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The SCRO has published guidelines on how it applies these four principles.”> In
considering principle D, which has obvious relevance to a Class Order which modifies
the Corporations Act, the Committee has regard to:

e [llegislation which fundamentally changes the law;

e [legislation which is lengthy and complex;

e [llegislation which is intended to bring about radical changes in relationships or
community attitudes; [and]

e [legislation which is part of a uniform laws scheme.”®

While a member of either House may move a disallowance motion on any matter
raised by the legislative instrument, the SCRO is limited to disallowance motions
based on the principles just described. The Committee does not engage in
consideration of any policy or substantive issues raised by legislative instruments.

One particular aspect of the Senate's scrutiny process should be noted. As noted
earlier, a prominent justification for a mechanism that permits ASIC to modify the Act
or Regulations is that it allows a prompt response to problems that arise in an often
fast-changing financial setting. Most Class Orders are expressed to commence
operation on the date they are registered under the LIA. The Senate Committee's
scrutiny always occurs after the legislative instrument has been made and, in most
cases, after it has commenced operation (as was the case, for example, with the short
selling Class Orders).”7 The gap between commencement and scrutiny of an
instrument can sometimes be several weeks, which can mean that any problems that
might be identified by the Committee (or, indeed, by an individual Member of
Parliament) will have already been in operation for some period of time. In the context
of financial securities markets, this can mean that large amounts of money and
considerable numbers of securities may have been transacted during that period.

Finally, there is an argument that the process of parliamentary scrutiny can operate,
in effect, as a substitute for the possibility of ex post administrative review by the
Administrative Appeals Tribunal (the AAT). According to the Administrative Review
Council, the AAT's jurisdiction should not extend to the review of decisions of a
legislative character, at least where the decisions affect a broad class of persons and are
'subject to the regime of scrutiny and publication that applies to legislative
instruments.'”® This argument would clearly cover decisions to modify the Corporations
Act via Class Order, although the matter has not yet been tested in the AAT.7?

7% See Senate Regulations and Ordinances Committee, Parliament of Ausiralia, Senate

Guidelines on  the Committee's Application of its Principles (14 May 2003)
i <http:/ /www.aph.gov.au/Senate/ committee/ regord_ctte/guidelines.htm>.

Ibid.
77" The SCRO meets only during weeks when the Senate is sitting and not during periods of
parliamentary recess (sometimes up to five weeks in duration) or during estimates
hearings, whereas legislative instruments, including Class Orders, are made and registered
throughout the year. :
Administrative Review Council, "What Decisions Should Be Subject to Merit Review?'
(Administrative Review Council, 1999) [3.3]-[3.7].
Whilst the AAT did hear the initial challenge to the Class Order modification that was
eventually decided by the High Court in ASIC v DB Management Pty Lid (1999) 199 CLR
321, discussed below n 100. That Order related to a specific takeover.

78

79
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i i however, that s 1317B of the
Whatever the merits of the argument, it should be noted, - ‘
Corporations Act states that decisions made by ASIC under that Act are reviewable by
the AAT.89 Certain decisions, listed in s 1317C of the Corpqratzo?zs Act, are excluded
from this conferral of jurisdiction. The list of excluded decisions includes only two of
the sections listed in Table 1 above.81

VII THE REGULATORY AND LEGISLATIVE CONTEXT

How are we to characterise the system of legislative. modifications by Class Orderg?
Where does this system of notional legislation fit in our understanding of public
regulation and of the legislative process? Before offering some answers, T should
acknowledge that for some observers these qugsnong may not be all that meprtanit.
Corporate law, particularly in its statutory dimension, is affected by a noticeable
pragmatism and so, perhaps, some corporate lawyers may Wonder what the fuss is
about. After all, the purpose of granting ASIC this power is to ensure that market
participants can get on with their jobs and are not unnecessarily hampered by thg
unintended effects of the Corporations Act. What more, ’Fhey may ask', needs to be sa_ld.
Public lawyers, on the other hand, may identify other issues including the usurpation
of parliamentary sovereignty, the public accountability of rule-makers and the
different processes of scrutiny and consultation that gpply to statutory law making and
delegated law making. This part of the article identifies some issues that are raised by

'the world of Class Orders'.

A Regulatory Issues .
Class Order modifications are clearly an important part of ASIC's regulatory tool kit
and so the emerging field of regulatory studies might offer guidance on how they can
be characterised and understood. e e
In recent years regulato olicy in the finance sector has been dominated by
discussion ofy 'prmcipglgs-bagdpregulation', an approach endorsed by ASIC.82 As
described by the Financial Services Authority in the. UK, ‘[p]rmaples—_based regulation
means, where possible, moving away from dictating throg.gh c:lgt::llle:tlzfé,3 prescriptive
rules and supervisory actions how firms should operate their business. Instead, the
regulator sets 'desirable regulatory outcomes in principles and outcome-focused

80 By comparison the National Consumer Credit Protection Act 2009 (Cth) s 327(1)(a) and (b)
specifically excludes ASIC's power of legislative modification from AAT review.

81 The two exclusions are s 655A (relating to takeovers) and certain decisions under s 673
which relate to securities of a target company in a takeover bid; see Corporations Act 2001
(Cth) ss 1317C(ga)-(gb). Jurisdiction to review these particular decisions is conferred on the
Takeovers Panel by s 656A.

Sl eg, Jeffrey Lu(?’y (Deputy Chair of ASIC), 'The Impact of FSR on the Regulatory Culture

of ASIC' (Speech delivered at the 7 Annual Conference of the Australian Compliance

Institute, Sydney, 5 September 2003) <http://www.asic.gov.au/asic/pdflib.nsf/

LookupByFileName,/ ACI_speech_5903.pdf/ $file/ A(i[_speech_5993.pdf>.

Financial Services Authority, 'Principles-Based Regulation: Focusing on the Outcomes that

Matter, (Financial Services Authority April 2007) 4.
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rules' 3% At first glance there might appear to be a principles-based element in the
exercise of ASIC's discretion to modify the Corporations Act. As noted earlier, ASIC's
stated policy is to exercise its discretionary power to modify the Act only where this is
consistent with existing policy (assuming here that policy and principles mean the
same thing).85 And as we have also seen, in some instances the Act specifically requires
ASIC to consider particular principles before exercising its powers of exemption or
modification.%¢ But it is nevertheless difficult to categorise Class Order modifications
as an example of principles-based regulation. The notional modifications made by
ASIC are, typically, detailed and prescriptive. They usually address specific process
matters (for example, the process by which an issuer can make a non-traditional ri ghts
issue so as to be able to rely on certain other exemptions in the Act).8” Moreover, these
notional provisions are written to fit into a statutory regime that is itself detailed and
prescriptive. This system of rule-making sits at the opposite end of the regulatory
spectrum from principles-based or outcomes-based regulation which relies on broadly-

drafted principles to specify desired outcomes, leaving matters of process to the
market actors.

How else, then, might we characterise this particular regulatory system? The class
order system is designed to allow the existing rules to be adjusted and amended to
better suit the particular needs of market actors where this is consistent with existing
policy. The desired result, it might be said, is to have specialised rules which cohere
with broader policy objectives, which respond to the circumstances of those being
regulated, and which are, therefore, more likely to be complied with and thus be more
effective. These three criteria — coherence, responsiveness and effectiveness — have
been identified by Christine Parker and colleagues as 'a useful heuristic' for analysing
regulation.®8 In particular, based on the foregoing description of the process by which
Class Orders are made, we might describe this as an example of 'responsive
regulation'. Again, however, this label does not accurately describe what is happening,
The mere process of application and response described by ASIC in Regulatory Guide
51 does not of itself equate with the idea of responsive regulation, at least not as that
idea is described in the literature.9 The literature on responsive regulation focuses on
how rules are enforced, emphasising that regulators should be responsive to the
conduct of those they seek to retgulate in deciding whether a more or less
interventionist response is needed' Responsive regulation seeks to integrate self-
regulatory codes with state-backed sanctions in an ‘enforcement pyramid' that works

84 Ibid. See also Julia Black, 'Forms and Paradoxes of Principles Based Regulation' (2008) 3(4)

Capital Markets Law Journal 425; Julia Black, Martyn Hopper and Christa Band, 'Making a
- Success of Principles-Based Regulation' (2007) 1 Law and Financial Markets Review 191,

Australian Securities and Investments Commission, 'Applications for Relief' above n 29,
[51.39].

86 See above n 39 and accompanying text.
87 See Australian Securities and Investments Commission, ASIC Class Order — Disclosure
- Relief for Rights Issues, CO 08/35, 12 May 2008.

Christine Parker et al, 'Introduction’, in Christine Parker etal (eds), Regulating Law (Oxford
University Press, 2004) 1, 10-11.

89 See also Julia Black, "Talking About Regulation' [1998] Public Law 77, 91-2.

%0 John Braithwaite, Regulatory Capitalism: How It Works, Ideas for Making It Work Better
(Edward Elgar Publishing, 2008) 88.
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i i tionist mechanisms up to the
the bottom-up, moving from less interven isms
fmncl:sition of forma? sanctions.”! By contrast, the process of modification bzf Clasi
g;ger is focused more narrowly on the creation of top-do;rvn, tPub]lCly-—[e; Orcse
ipti i i i that the notional sections can be ma.
riptions. It is responsive only in the sense ‘ ‘ !
Priics E-:j)nse to applications by market actors. What is at stake here is not simply thez
a 1,11-91 which rules are enforced but the text of the rules themselves. The systefmt }?
W?(:lification by Class Order is geared towards facilitating the operation of the
? ancial markets by fine-tuning the rules so that they keep pace with ne};»v
dlfelvelopments. Thus, rather than 'responsive regulation' this could more accurately be
described as 'responsive rule-making'. . . o
i ight then characterise the sys
m a regulatory perspective, we mig : ‘
mog?ication byglclilass g)rder as a command-and-control system in which those who are
subject to control have some opportunity to shape the commands.

B Rule of Law and Separation of Powers

iterature is said to approach the study of rules from a dlffer?nt perspective
E'I{laillfl%: Isi)lz?glogical or re gulatlgll?y literature.9? As Parker et al observe, h[l]awygrs 112113;,"2
sometimes been concerned that the doctrinal c_oherence. or values in eflent in ;
analytic framework can be threatened by the primacy of 111st1'ur.nenta\%1 policy cc;g;:e;r;e
in legislative regulation'.? Legal scholars who study regulation, t_le_:y suggs_st,e :
likely to be concerned with issues such as the openness, accountabi It%l consists tcg
and predictability of rules.?* These, of course, are values that are commo yl assgl(:lfl e
with lawyers' depictions of the rule of law.? The desirability of having rules ta taref:
certain, stable and predictable might be seen as Partlcularly important in ;he con ex‘—mczl
securities and investment transactions which involve large amounts oumc;ney ity
which can affect the financial securit;lglof la1:gei }{uzml?er(s: 122 spgggte;sEgg?C{;a rll'?;r; ailly
perspective it might appear to be. problematic that, via o ’ Ay
Tim. statute as it applies to an open-en ed class of peop

f:ggf%gitt:l;egiod ffytime.% This concern may only be partially ::111«3‘11.51tedllb)(/1 t?e ftellf‘:
that in some instances those affected (or, at least, some of them) have asked for
legislative modification to be made. .

However, these concerns can be at odds with the con'}plex a:nd fast-changm%h na_t:jlre
of modern finance and corporate operations. The risk with strict adheren;e to the lthe;ft
that laws should be stable, predictable and not be subject to frequent c antlg;g is hat
rules which do not respond to changing circumstances — new types of securities, let: =
more complex financing and trading arrangements, and so on — hcan ies:uht (:n
regulatory gaps, unfairness and unnecessary cost. The better approach, as Leig
McDonald and others have argued, is to recognise that there is no necessary

1. Jan Ayres and John Braithwaite, Responsive Regulation: Transcending the Deregulation Debate
: Oxford University Press, 1992). )

12 %nsofar as clear lil‘tl.YeS can be drawn between these different areas of study.

93 Parker et al, above n 88, 11.

o i i i t (Federation

2 5o, eg, the discussion in Stephen Bottomley and Simon Bronitt, Law in Context (Fede
Press, 3t ed, 2006) 63. e e ol A

% Similar concerns apply to Class Orders that do not change the legislation but whic g
the way in which it operates, for example by granting wide-ranging exemptions.
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inconsistency between rule of law concerns and contemporary legislative methods
which grant government agencies wide regulatory discretion.”” As McDonald
observes, 'we might, for example, insist that collaboratively generated industry-wide
or firm-specific rules/principles can comply as fully with rule of law requirements as
legislatively generated norms.8 The point is that in this context we should be cautious
about being too formulaic when addressing rule of law concerns.?

This appears to be the approach taken by the High Court on the rare opportunity
that it has had to examine ASIC's modification power. In ASIC v DB Management Pty
Ltd'% the Court considered a challenge to a declaration by ASIC, under s 730 of the
now repealed Corporations Law,101 that the compulsory acquisition provisions of the
statute should apply to a particular takeover as if they were modified or varied by
adding, deleting and substituting certain words. In a joint judgment, the Court upheld
the exercise of ASIC's power. Reviewing the history of the modification power, the
Court observed that the grant of the power 'involved a compromise between the
technique of general legislative prescription applying inflexibly to all cases, and that of
administrative discretion addressing issues on a case by case basis."192 Whilst this case
concerned a legislative modification that was specific to a particular takeover
transaction, the Court was aware of the capacity of modifications to affect other
persons generally, commenting that:

The new rights and liabilities created by such a declaration cannot be confined in their

operation so as to affect no person other than the applicant for the declaration. It is

difficult to understand how, in practice, the power could be limited so that its exercise

did not affect, directly or indirectly, the rights of third parties.103

The Court held that full scope should be given to the wide discretionary powers
granted by s 730 according to their literal meaning.1% The Court noted, and did not
disagree with, earlier judicial commentary on the terms of the modification power

which had emphasised 'the difficulty of pointing to any basis upon which their
operation could be confined.'105

%7 Leighton McDonald, 'The Rule of Law in the "New Regulatory State" (2004) 33 Common
Law World Review 197; see also Martin Krygier, 'The Rule of Law: Legality, Teleology and
Sociology' in G Palombella and N Walker (eds), Relocating the Rule of Law (Hart Publishing,
2009) 45.

gg McDonald, above n 97, 215-16.

See generally Krygier, above n 97, describing the 'anatomical approach' to the rule of law.
100 (1999) 199 CLR 321. This was an appeal from a decision of the Full Court of the Federal
Court, upholding an appeal from a decision at first instance which, in turn, had affirmed an
AAT decision affirming ASIC's declaration. See above n 79 and accompanying text,

101 This was the Corporations Law as it stood prior to major amendments made in 1999. See
now Corporations Act 2001 (Cth) ss 655A, 669. Interestingly, and unlike current sections, s
730 required an application to be made by a person to the Commission before the
modification power could be exercised.

102 ASIC o DB Management Pty Ltd (1999) 199 CLR 321, 333.

103 Ibid 341,

104 Ihid 341-2,

105

Ibid 338, referring to decisions of the Federal Court in Otter Gold Mines Ltd v Australian

Securities Commission (1997) 15 ACLC 1732 and TNT Ltd v National Companies and Securities
Commission (1986) 4 ACLC 624.
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law concerns, questions about the separation _of powers are also

i Rzlitgirtloa:lmei:jutive agency isqgranted legislative power. While we might agree
ra'lfhe the idea that, for good practical reasons, agencies should have power to make
WIl the modification powers granted to ASIC might also appear to challenge the
- expressed by the Administrative Review Council, that '[tThe amerl'tdmer_lt of an
1deta of [I’Jarliament should only be made by another Act of Parliament’, parncutilarly
Q;ere those amendments alter the obligations of people affected by those

106
amendments. -
While the High Court made no specific comment in DB Managf:’ment abnl)ut :hg
eparation of powers, it has dealt with this question prev1qusly in relation to de éga e ;
? : lation, albeit outside the corporate law context. In Victorian Stevedoring & engmf
g rljmctiné Co Pty Ltd & Meakes v Dignan'%7 the High Court heard a challenge to s 3 o
tl'fe Transport Workers Act 1928-1929 (Cth) which gave hthe Gozeznor—?sir;leﬁggg:\gear;g
i i i t with that Act, with respect to cer
make regulations, not inconsistent % ; e
i i t, would have the force of law
ich, notwithstanding anything in any other Act, :
gl;lglllllding that the sec%ion was valid, the Court made a number of observatmn;aflmgt
the grant of legislative power to the executive. In their joint judgment, GaV«Ian DF dy ]1
andgétarke J approved of Higgins J's statement in Baxter v Ah Way, thf:'lt the Federa
Parliament has, within its ambit, full power to frame its 1;1\11,\1:1 mﬁe;ngr faf}}luon, usm(;gr 31;37
’ i in i i it thinks fit, for the peace, )
agency, any machinery that in its wisdom it fo :
:rgtznté:élg g%ver)r(‘tmerjlzt' of the Commonwealth.1% On the specific question of the
constitutional validity of such a section, Dixon | held that: -
i i tter containe
nferri on the Executive a power to legislate upon some matter
1?&?1?3:5: ofetr}ﬁen s‘%lgjlt)acts of the legislative power of the Pa.rhamen‘f is a law with re'sptf;lct
to that subject, and ... the distribution of legislative, executive and judicial powkers mh e
Constitution does not operate to restrain the power of the Parliament to make such a
law.109 o
His Honour added that falling within the boundaries of Federal leg.lsllatlve power
was necessary but not sufficient for the validity of such a law. As he put it, '[t]here m;y
be such a width or such an uncertainty of the subject matter to ‘pe handed over theg t e%
enactment attempting it is not a law with respect to any partu_:ular head or ‘hea s oh
legislative power.'11§ Evatt ] pointed to the practical necessity of conferring suc

regulation-making power:

106 Administrative Review Council, 'Rule Making by Commonwealth Agencies’, (Report No
35, Administrative Review Council, 26 March 1992) 16 [2.33].

107" (1931) 46 CLR 73.

198 Tbid 84, quoting (1909) 8 CLR 626, 646,

109 Ihid 101.

40 ifhid.
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Itis very difficult to maintain the view that the Commonwealth Parliament has no power,
in the exercise of its legislative power, to vest executive or other authorities with some
power to pass regulations, statutory rules, and by-laws which, when passed, shall have
full force and effect. Unless the legislative power of the Parliament extends this far,
effective government would be impossible.11

A similar argument has been made by Edward Rubin in his well-known article on
the place of legislation in the modern administrative state.112 Rubin notes that rule-
making by agencies is 'an intrinsic and unavoidable part' of the modern administrative
state, but he adds that rule-making and legislation are different things.113 As he puts it:

[the] effort to equate rulemaking with legislative power springs from a premodern,
judicially oriented attitude toward legislation. It assumes that all legislation must be
external and transitive [that is, be stated precisely and be capable of being applied
directly], since only such legislation can dispense with rule-making discretion by the
implementation mechanism. ... [A]gency rulemaking is necessary to translate the
legislature's directives into rules governing the ultimate subject of the statute 114

On the face of it, the combined effect of the decisions in Dignan and DB Management
seems to confirm the legal validity of ASIC's powers of modification.115 Nevertheless,
some questions remain. Dignan was concerned with the now common case of a power
given to the executive to make delegated legislation in the form of regulations that are
not inconsistent with the parent statute — not with the power of an executive agency
to make rules which effect changes to the operation and application of the parent
statute. DB Management was concerned with a power of the latter type but the Court,
without addressing the matter expressly, appears to have treated it analogously to the

more usual delegated rule-making power that is exercised by, for example, the SEC in
the United States.

One question is whether this is an accurate categorisation of ASIC's modification

powers. Should the 'notional sections' promulgated by ASIC be classified simply as
another instance of rule-making? The confounding factor, I suggest, is the form taken
by these rules and their intent. They are drafted as modifications to the Act, not as

rules regarding the operation of the Act, and, crucially, they are intended to alter the
way in which the Act is read.

This distinction can be illustrated by comparing three Ipart-icular ways in which
primary legislation can be affected by delegated legislation.116

11 Ihid 117.
12 Edward Rubin, Law and Legislation in the Administrative State' (1989) 89 Columbia Law
Review 369.

113 1bid 391.

14 Ybid.

15 For a review of the High Court's approach to the power to make delegated legislation in
general, see Gerald Ng, 'Slaying the Ghost of Henry VIII: A Reconsideration of the Limits
Upon the Delegation of Commonwealth Legislative Power' (2010) 38 Federal Law Review
205.

There are other possibilities. For example, Trade Marks Act 1995 (Cth) s 189A(3) permits
regulations to be made to enable performance of Australia's obligations under the Madrid

Protocol. Such regulations may be inconsistent with the Act and will prevail over the Act to
the extent of any inconsistency.

116
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The first is the commonly encountered arrangement in which the primary
legislation provides for the making of re lation_s which Iprescrll:ve matters that' are r;ot
inconsistent with' the parent statute!” or w}uﬂ}; are 'necessary or convenient' for
carrying out or giving effect to the parent statute. These regulations will supplemenl:c
or amplify provisions in the primary legislation, usually dealing with matters 1o
technical detail or everyday administration. Although not addressed in this al‘tICE::i
there are important questions about the appropriate balance between statute an
regulations, and the extent to which regulations are usefi to dp the job of primary
legislation. 11 The important point is that while the regulations will affect the operatz_oﬂ
of the primary statute they do not amgnd the statute aqd they must be consistent wit
it.120 In this scenario a full understanding of thg legislative rul'es governing a particular
area will require a reading of the statute alongside the regulations.

The second approach occurs where the pljir.nary'legislatiqn provides for thcizrlnakl‘ng
of regulations which amend or repeal provisions in !:he primary legislation, us;gg
what is known as a Henry VIII clause (because 'tha’g King "is regarded popularly as the
impersonation of executive autocracy'”)lzz. There is a con51derable. b_odyiczng literature
that is critical of or, at least, cautious about the use of.such provisions, alfhough
there is some variation in the exact focus of concern. At its narrowest the term 'Henry
VIII clause' refers to a statutory provision which authonsgs delegated legislation that
makes an actual amendment to the parent statute. At its widest, t.he tferm has been used
to refer to statutory provisions which authorise delegated legislation that alters tlgi
effect of the parent statute, even though the text of the statutg remains gnaltere(.:l. .
The latter approach thus covers regulations made under the first scenario describe
above and this, I suggest, is unhelpful.1?® For present purposes I adopt the narrower
usage. ‘

The third possibility — the focus of this article — occurs 'where the primary
legislation permits a statutory agency to expressly modify the primary statute, either

17 gee, eg, Competition and Consumer Act :23,210 ()%?) 5172

Hs rations Act 2001 (Cth) s 1364(1)(b). ‘ '

H gg’gg;vca‘;g% Page, Go’()ernin(g by)Numbe:Es: Delegated Legislation and Everyday Policy-Making
(Hart Publishing, 2001) ch 3; note also principle D of‘ the Senate Stangmg Committee on
Regulations and Ordinance terms of reference, requiring the Committee to ensure that
delegated legislation does not contain matter more appropriate for parliamentary
enactment: see above n 74 and accompanying text.

120°90n inconsistency of delegated legislation, see Dennis Pearce and Stephen Argument,

159 Delegated Legislation in Australia (Lexisg?éislli’zjgtt)t&rworths, 3rded, 2005) ch 19.

See, eg, Corporations Act 2001 (Cth) ss 7 : .
¥osic DEvid %ﬂliams, ‘Subordi£1ate) Legislation and Judicial Control' (1997) 8(2) Public Law
Review 77, 78 (quoting the UK Donoughmore Committee of 1932). ) '
= See, eg, Pearce and Argument, above n 120, 14-15; N W B'arb.er and Alison L'Your}g, The
Rise of Prospective Henry VIII Clauses and Their Implications for Sovereignty' [2003]

Public Law 112.

See Scrutiny of Legislation Committee, Legéiségt;)vigAfgsembly of Queensland, The Use of

‘Henry VIII Clauses' in Queensland Legislation (1 -19.

125 1, c:)yn.fuse this pictur%, however, %mporations Act 2001 (Cth) ss 742, 8§4B, 893A, 9253B,
951C, 992C, 1020G;, 1045A authorise the making of regulations which provide that specified
Provisions of the Act will apply 'as if' they were 'omitted, modified or varied', thus using
the same language as the sections listed in Table 1 of this article.
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generally or for specific classes of actors, on the basis that this does not actually amend
the text of the legislation but creates a set of 'shadow' or 'notional’ provisions having
force of law but which may or may not subsequently be translated into formal

amendments of the statute.

At first glance it may appear that changes made using the third approach are not all
that different to amendments brought about pursuant to a Henry VIII clause and so
should be considered in the same way. Both involve legislative instruments made

under delegated authority which modify or change the operation of the parent statute,
Both are subject to the process of parliamentary scrutiny and disallowance that was
described earlier, although even at this procedural level, there are some differences:
regulations are drafted by the Office of Legislative Drafting and Publishing and must
then be executed by the Governor-General acting with the advice of the Federal
Executive Council, prior to being registered.126 This is not the case for Class Orders
which are determined and drafted in-house by ASIC before being registered.

There are, however, more significant differences. Henry VIII amendments, strictly
defined, result in an explicit change to the parent legislation for all users of the statute,
Indeed, such amendments will, over time, be integrated into the text of the Act through
the usual processes of statutory compilation and reprinting.127 Again, this is not the
case for changes made by Class Order. They are promulgated as 'motional'
modifications, not as formal amendments to the Act, even though they are applied and
enforced on the basis that they are legislative provisions. As the High Court confirmed
in the DB Management Case, the notional sections create new rights and liabilities.128
That is, while their legal effect is the same, their form is different. In form they appear
to be another example of agency rule-making, and yet unlike agency-made rules they
do not operate merely as supplements to or amplifications of the parent statute,

In short, modifications made by Class Order appear to be a hybrid. They are not
primary legislation, although they are expressed to operate as if they were, but unlike
‘'ordinary' agency rules they do more than simply affect the operation of the Act ~—
they modify the Act itself as it applies to a specified class of persons. For those in the
defined class, the Corporations Act says what ASIC declares it to say.

C Legislative Process

In Part VI of this article I outlined the process of parliamentary scrutiny that applies to
Class Orders, noting briefly the consultation requirement. Under this present heading I
consider in more detail the extent and nature of consultation that is conducted prior to
making a notional amendment to the Corporations Act.

The Administrative Review Council has stated that 'consultation prior to law
making is consistent with the principles of procedural fairness as it enables individuals
and groups with a particular interest to put their views.'12? Similarly, the Australian
Law Reform Commission (ALRC) has noted that if 'the regulated community's

126 The regulation making power in the parent Act is given to the Governor-General who, for
this purpose, acts with the advice of the Executive Council: Acts Interpretation Act 1901
(Cth) s 16A.

127" See Acts Publication Act 1905 (Cth) s 2.

128 ASIC v DB Management Pty Ltd (1999) 199 CLR 321, 341.

129 Administrative Review Council, above n 106, 30 [5.2].
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ions of fairness are important for compliance ... there is considerable value in
r:;fl?fttcl):;l f:onsulting with regﬁlated ccnmmur}ities'fiso To the extent that it precedes the
formulation of a proposed rule, consultation can operate as a form of ex ante
accountability. That is, the rule-maker can l::e asked to explain why the _proposed rule
is needed, why it should be drafted in a particular way and so on. There is the prospect
that the rule-maker can be persuaded to change the text of the proposed rule or,
indeed, to abandon the proposed rule change altogether.

i i i i t that consultation
Notwithstanding these arguments, there is no legal requirement :
must be undertaken prior to the making of a Class Order that modifies the Corporations
Act. This is despite the fact that the legal and political structqres within which
Australian corporate law operates do place considerable emphasis on processes of

consultation. N

The current system for making and enforcing corporate law in Australia is based on
a constitutional arrangement between the States, Territories and the Commonwealth.
Relying on s 51(xxxvii) of the Constitution, the Staftes have referred powers to the
Commonwealth to permit the operation of a national scheme of legislation and
regulatory administration. The details of this arrangement are set out in an inter-
governmental agreement between the Commonwealth, the Statgs and the Territories —
the Corporations Agreement 2002.1%1 The Agreement includes arrangements
governing the public exposure of proposals to amend the legislation and the need in
some instances to consult with and obtain the approval of the Sti'—.i?"czes and Territories for
those amendments (via the Ministerial Council for Corporations™><).

Under the Corporations Agreement, Bills which propose amendments to the
national corporations law must be exposed for public comment for a period of three
months.}33 There is an exception to this requirement. Public exposure may be
shortened or dispensed with entirely when a Bill relates to any of the matters listed in
¢l 507(1) of the Agreement.!3* Without going into the details of that list it is sigéﬁaent
here to note that it includes the majority of matters listed in Table 1 abf)ve. Dr%fg
Regulations do not have to be exposed for public comment before being made.
However, where an amendment to the Corporations Regulations relates to one of the
matters listed in cl 507(1), the Commonwealth may expose the amendment to quhc
comment for as long as it determines. The Ministerial Council must be advised
whether or not there will be exposure of draft Regulations, and be told the reasons for
this.137 The Ministerial Council must be consulted about all changes to the national

130 Australian Law Reform Commission, Principled Regulation: Federal Civil and Administrative
Penalties in Australia, Report No 95 (2002) 256 [6.178].

Corporations ~ Agreement 2002  <http://www treasury.gov.au/documents/495/ pdf/
corporations_agreement 2002_as_amended.pdf>. )

i Consisting of one Minister from each party to the Corporations Agreement.

i Corporations Agreement 2002 cl 509(1).

133 1bid o1 509(2). _ 3

135 The list in cl 507(1) of the Corporations Agreement 2002 does not include s 205G (notifiable
interests of director of listed company), ch 5D (licensed trustee companies) or ch10
(transitional matters).

Corporations Agreement 2002 cl 511(1).

Ibid 1 511(2).
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corporation laws that are made by Bill or Regulation.!38 However, Ministerial Council

approval is not needed for Bills or Regulations which deal with any of the matters listed
in c1 507(1) of the Agreement.

The Corporations Agreement does not refer to ASIC's powers of statutory
modification nor to the possibility of notional modifications to the Corporations Act
made by ASIC Class Orders. Consequently none of the provisions in the Agreement

about public exposure or consultation with the Ministerial Council apply to those
notional amendments,

The only legislative impetus (such as it is) for consultation on proposed Class
Orders comes from the Legislative Instruments Act 2003. As described earlier, s 17 of the
LIA merely requires the rule-maker to 'be satisfied that any consultation that is
considered by the rule-maker to be appropriate and that is reasonably practicable to
undertake, has been undertaken', particularly where the proposed legislative
instrument is likely to 'have a direct, or a substantial indirect, effect on business'.139 In
making this decision, the LIA adds that the rule-maker ‘may have regard to any
relevant matter', including whether the consultation has drawn upon the knowledge of
experts in the field, and the extent to which persons affected by the proposed
instrument have had adequate opportunity to comment.140

There are two things to note about these sections. First, the LIA does not assist in

determining what 'consultation' actually means. In practice, consultation may vary
according to:

¢ the scope and type of audience that is consulted — ranging from a select group
of specialists or stakeholders with a particular interest in the proposed change

(inclu;:lilng other government departments and agencies), to the public at
large; 14

e the time at which the consultation takes place — moving from the initial

consideration of ideas through to the publication of a final draft of the '

instrument; and

¢ the way in which the consultation is structured — including the duration of
the consultation process, whether responses can be general or are confined to
pre-determined questions, whether responses are to be made in writing
(electronically or in hard copy) or in person or both, and whether responses
are to be made public or may be given in-confidence.

Secondly, consultation is not mandatory.142 It is left to the rule-maker to decide
what, if any, consultation is appropriate. A rule-maker may decide that the nature of
the instrument makes consultation unnecessary or inappropriate because, for example,
it is minor or machinery in nature and does not substantially alter existing.

138 1bid ol 506(1).

139 Legislative Instruments Act 2003 (Cth) s 17(1).

140 1bid 5 17(2).

141 And as Edward Page notes, much so-called 'public consultation' usually equates to input
from 'a specialist audience; mainly public interest groups" Page, above n 119, 129,

The heading to s 17 misleadingly states 'Rule-makers should consult before making
legislative instruments',

142
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nts, or because it is required as a matter of urgency.#3 The LIA a!s.o states

:i;a;;g:;;}ethat a failure to consu?t does not affect the validity or enforceability of a

- A b lied by the regulatory impact analysis
ird impetus for consultation may be supplied by _

Agu;'gal’cmll; administered by the %"ederal Government's Office pf Best Practice
;ee lation (the OBPR).14> These requirements are imposed by executive policy rather
the?r-lu legislative mandate. The OBPR advises government departments and aitlagctes
(including ASIC) as to whether a Regulation Impact Statement (RIS) shio i he

repared for a given regulatory proposal. This requirement will not apply 146’: Ie
fegulatory impact is judged by the OBPR to be minor or machinery in natu(zi‘ei) thn
exceptional circumstances an exemption from the les process may be granted by the
Prime Minister. The short selling Class Orders described in Part II of this paper wﬂelre

anted such an exemption.1¥” If a RIS is required it must include, amongst other
grﬁngs information about consultation that conforms to the government's best practice
princifales on consultation.*¥ The OBPR then assesses the adequacy of the RIS ﬁfteIr{I 1St
has been prepared. In relation to consultation, the OBPR will assess whether the i
describes how the consultation was conducted, whether the views of thos..e consulte
have been described, and how those views have been taken into conmderatxlclm ird\
finalising the regulatory proposal. If there was not full consultation, the RIS shou d
explain this.*? The OBPR publishes an annual report on the extent of compliance wit
these requirements.150 _

Only a small number of Class Orders have been required to have an RIS
prepared_lsl Given this, and the latitude grantf-:*d by the LIA, the conduct Ccljf
consultation on Class Order statutory muodifications depends largely on ASIC's
discretionary judgment. The Commission's policy on consultation is set ou’é1 in
Regulatory Guide 51 which states that '[iln general, we will only execute clggg mf: :}I;S
on policy that is well settled or after undertaking public _coPsultE}ﬁon. If the
application for relief raises new policy questions, the Commission's policy stateai thath1t
'may seek public comment through hearings or submissions, either 'pefore or after the
application is finalised."'53 In practice, 154 the amount of consultation conducted by

Ei Legislative Instruments Act 2003 (Cth) s 18.
- Ibid s 19. . )
145 The OBPR is an independent division within the Department of Finance and Deregulation.
146 Australian Government, Best Practice Regulation ~Handbook (June 2010) 11
<http:/ /www.finance.gov.au/ obpr/ proposal/handbook/ docs/ Best-Practice-Regulation-
Handbook.pdf>. . ) )
147 Australian %overnment, Department of Finance and Deregulation, Ofﬁce of Best Pract!ce
Regulation, 'Best Practice Regulation Report 2008-09" (Report, Office of Best Practice
Regulation) (2009) 15.
iig Australian Government, above n 146, 51.
S lbid«1 8, )
0 See, eg, Australian Government, Department of Finance and Deregulation above n 147.
151 gy example, only three of the 25 Class Orders issued in 2009 were accompapxer:d by a RIS.
152 Australian Securities and Investments Commission, 'Applications for Relief’ above n 29,
15 [51.64].
3 Ibid [51.45).
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ASIC ranges from none at all, where the modification is judged by ASIC to be minor or
technical in nature, to general public consultation via the publication on ASIC's
website of a Consultation Paper with a call for responses. In between these two
extremes, ASIC engages in more limited informal consultation with specific groups
including the Treasury, the Australian Securities Exchange, and industry and
professional bodies. This informal, targeted consultation has certain advantages. It
permits expert opinion to be brought to bear on the proposed changes, and it can be
done promptly and without great cost. Equally, however, there is a risk that
consultation of this type might be depicted as ad hoc.1%3 It also risks the appearance of
being a forum for special pleading from the select group of specialists who are
consulted. It is left to ASIC to guard against this. Indeed this is the critical point about
the consultation process for instruments such as Class Orders. Edward Page points out

that processes such as this are dominated by the executive agency and by interest
groups. As Page describes it:

the opportunities offered by consultation processes give groups a chance to make their
points ... Influence is not guaranteed, but if their case can be made in a form that fits the
conception of what government officials want to achieve with their proposed Sls
[instruments], there is a chance that their views will be taken on board. ... [T]he
opportunity to have an influence, limited though it may be, offers significant cause for
satisfaction among those groups who do participate in this way.1%6

VIII SOME REFORM PROPOSITIONS

Judging by the number of Class Order modifications that ASIC has issued, and the
scarcity of critical commentary about the validity or operation of the modification
powers, this appears to be a topic to which the aphorism 'if it ain't broke, don't fix it'157
might apply. The scarcity of critical comment from the financial sector may be due to
general satisfaction with the way in which the process operates, as Class Orders
usually grant some form of relief from regulatory requirements. Equaléy, though, it
may be due to uncertainty about the legal status of these modifications!5 or, perha{Js,
to a belief that it is better to maintain good relations with the regulator.159
Notwithstanding this absence of critique, there are some ways in which the system of

154 This description is based on statements about consultation found in the Explanatory
Statements that accompany those Class Orders that are registered as legislative

instruments.

See, eg, Investment and Financial Services Association, 'IFSA — Towards Better

Regulation: Policy on Future Regulation of Financial Services in Australia’ (Headland

Statement, Investment and Financial Services  Association, February  2006)

<http:/ /www.ifsa.com.au/downloads /file/PublicationsFile/ 2006_Publications_Regulatio
n.pdf>,

Page, above n 119, 154.

According to my limited research, this saying is attributed to Thomas Bertram Lance,
Director of the US Office of Management and Budget in 1977, as quoted in the newsletter of
the US Chamber of Commerce, Nation's Business, May 1977.

See Ng, above n 115, 225, noting that the validity of the modification provisions is 'a finely
balanced matter.'

This latter possibility was suggested in an interview with Financial Services Council
representatives (Sydney, 31 August 2010).
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i i in order to address some of
ification by Class Order could be improved in or : '
flt'lztui;gi);sml‘cﬁ;elgaixl1or:hjz article. These ideas are presented here as a series of five
ositions. . '
PIOII; osition 1 — wherever possible, changes to the Corporations Act which would
;Og large or open-ended class of people, and would do so for a lengthy or T;n
fAifilecf' ite period, 10 should be made by direct formal amendment of the Act. t.e
1I:Lm\ﬁii?i::lr 'wherever possible' acknowledges that the process tof stiiahtltory amae;dn;;mt ﬁz
cially given the consultation requirements are p
1engt1;¥aﬁ(§§§ eAgre);mint), and it is often necessary for changes to be malgie (1301;
Cf{i%p’dy. In that situation it is appropriate for modification to be made by Cla
(%rder, but subject to Proposition 2. . 1
Proposition 2 — where a Class Order modifies the Act (or Regulations) for a eggcte h?;
enﬁded class of people, and does so for a lengthy or an indefinite plgrlo &
gﬁould subsequently be confirmed through t}}e oriir(;arir proli?sst ?ﬁe};::; é&:ft::é:::l gxz;}sr
islati form at the earliest opportunity. This would also subjec
Egtﬁ:agg;sﬁtgtion and approval processes found in the Corporations Agreement 2002.

i ificati de via Class Order have
are many instances where modifications ma
subzil;;izntly foundytheir way into formal amendrfnentlij m&clie Ato tha;:l iﬁg;.ﬁ’lo’ze;ﬁa c}lroltzz
i this. mo:
r, appear to be a systematic process for
S:Egﬁfvz;wi:n a%iparate process of statutory review ;nd re)fcin; :gf)%r7e()éir}r11)p1$\:h§2§
i islati t (Simpler Regulatory System) Ac 2
Corporations Legislation Amendmen ory em) Act 2007 (it wrich
in the revocation of a number of Class Orders), :
g:::lltletrefmljrclﬁﬁcations trigger the legislative reform are less common (the short selling
amendments are one recent example). - .
These first two propositions are directed at modifications Wth.h. aff_ect a larége I())1'
open-ended class of people. In practice, as described earlier, modlﬁcatmns} metlofs 1371
‘ latively narrow range of ac
Class Order can range from those that affect a re e ange of actors in
; w circumstances through to changes that are wide-ranging.
iguﬂgurﬁr;? that the Act should not be cluttered w1t_h amendments of narrow scope,
this should not apply to modifications with wide application.

iti i it i king a number of Class Order
Proposition 3 — where ASIC finds that it is making :
modifi}:ations for a particular part of the }I’:;t, eﬁrenléf (t)n_ly fcr)r ;‘»I?f.’:)arlllnzlilci S\zfel?\redo fclgi;;g:
of people or for short-term operation, this should trigge
:tat%tolr)yeprovisions, with the prospect of parl;amgnt.ary 'a?]lte‘gdi)nerli oi tsh;: ;:]l_-ltucf?.ﬂt{jz
ism: if it has to be repeatedly fixed, it might be broke.

zgilfvy ;1;251‘3};1;102581;[& 1;L:an, under s 17?(2)(b) of the Australian Securities and Investments
Commission Act 2001 (Cth), advise the Minister about changes to the corporations

160 1t should be noted that the Legislative Instruments Act 2003 (thh) slpeci‘ﬁes mechanisms f(tJ;
the 'sunsetting' of legislative instruments. In broad terms, f}Le'glslatwe ut'nsst;::gginlt)se F:Ifethe
have effect 10 years after being made (or in the case of instrumen _
cormnencementyof that Act, 10 %ears after the deadline for registration). Parliament _I;rilgz;
resolve to continue the operation of legislative instruments before the sunset provi
takes effect (s 53).

Confirmed 1(11 inzerviews with staff at ASIC (Sydney, 15 July 2010) and the Commonwealth
Treasury (Canberra, 5 August 2010).
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legislation that are needed to overcome problems that the Commission has
encountered in the exercise of its powers and functions.

Proposition 4 — the process by which ASIC receives and considers applications for
relief that result in Class Order modifications to the Act can work as a useful 'testing
ground' for fine-tuning the regulation of the corporate and financial markets. It allows
those who have detailed and expert knowledge of often esoteric areas of practice to
bring to light any problems that are being created by 'the law in the books'. The
important qualifier to this idea, however, is that after the testing has been done
consideration must be given to formal amendments to the Act or to the Regulations.

The default principle that underlies these first four propositions is that legislative
change should be done by and through Parliament. This is not because Parliament is
necessarily gifted with unique insights and skills, especially in the area of corporate
and financial markets law reform. It is because the parliamentary processes are open to
wide public input — they are visible and publicly accountable. It is true that those
processes can sometimes be flawed, but the flaws are also visible. As with all default
positions, there must be exceptions, but they should be treated as such, not as an
alternative or parallel system of rule-making.

Proposition 5 — consolidated versions of the legislation showing both 'actual' and
notional' sections (where they apply to a large or open-ended class) should be
published by ASIC at regular intervals, to give all users and readers of the Act a clear
idea of the full scope of its regulatory operations, and to give legislators and corporate
law reformers a more accurate sense of where ASIC and industry perceive the gaps or
problems to be.

In its review of different modes of regulation, the ALRC noted that '[a]ccessibility is
fundamental to fairness.1®2 Accessibility is only part of the story, however;
comprehensiveness is also important. Notwithstanding the fact that both the
Corporations Act and the various Class Orders which affect its text and application are
all publicly available in electronic format (eg through the ComLaw website163), there is.
no readily available version of the Act which integrates, rather than simply cross-
references, this material.1®* The reader is left to bear the cost of piecing together:
complex legislative material, with the attendant risk of error or omission. The nature of
the subject matter that is typically covered by Class Orders, which includes the
regulation of managed investment schemes, takeovers, fundraising and financial
services, is inherently complex. We should not add to that complexity by leaving it to
those who are being regulated to piece the rules together. Nor should this task be left
to commercial publishers; those who make the rules should have an obligation (and
should be provided with the necessary resources) to ensure that comprehensive,
comprehensible and contemporary compilations are available for the rule-users.

162 Australian Law Reform Commission, above n 130, 218 [6.37]. Despite its wide coverage, the

Report does not deal with legislative modifications of the type discussed in this article.
See <www.comlaw.gov.au>. _
Some commercially published editions of the Corporations Act note the existence of relevant
Class Orders but do not include the text of the notional sections.
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X CONCLUSION

icle is prompted by a concern that the system of statutory modification via Class
'(1;1:3 :;hﬁfﬁlepbenegcial tg the flexible regulation of the corPorqte and fmanc_:e sl;ec{%r,
has developed into a substantial and complex body of 'notional legislation'. 5 E
example of the short selling modifications, although not tyglcal_ of the way in w t;
this system usually operates, nevertheless suggests that it is timely to gxakr?mf:d be
scope and exercise of ASIC's modification power, and to assess how it shou . e
understood within wider regulatory and legislative processes. It is necessary to St‘;l']‘e a
balance between the advantages of flexibility ar}d the need for Publu_: accountabi c;ty.
The admittedly modest reform propositions put in Part VIII of this article are aimed at

achieving that balance.
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