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analvses the impediments 10 new instilutions, whilse questoning che justifications
[ thern, The collection provides a range of perspectives on the issues and many
of the chapters hring interdisciplinany msighes (o bear, As such, the collection will
b of meerese o scholarly, pracotioner and student andiences in law, as well as o
readers in intermational relations, political scienee, Asian studies and human righes.
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Introduction

Regional integration and human
rights monitoring mstitution

Hitoshi Noasu

Background

Om 4 June 2008, the then Australian Prime Minister, Kevin Budd, announced his
vision for an Asiu-Tacific community o span the entire Asia-Pacific regicn
finchucling the Uniled Stawes, Japan, Ching, India, Indoncsia and athers) and engasr
in the full speetrim af dialogue, cooperation amd aclion on ceonomie. political and
security matters. On 27 August 2008, a different vision (or i remional communing
wis expressed by the then Japanese Prme Minister, Yukio latovama, who
emphasized economic ntegraton among the Fast Asian countries {meluding
ASEAN, Japan, China, South Korea and Tatwan).® Both of those visions were
subscouenty discussed and noted in the $th Ease Asda Summit on 23 Oclober
200491

Whar motivales regional integradon remains controversial,* Some argue that
shared regional values and norms, and a collective regional identity, are essential
precondidons of any successful and sustainable regional msttuton-building,” Ry
the zame loken, Frost argues that the construction of Asian regionalism requires
the same mental and emotonal constructon of an imagined community’ as

I ke Bochd, Tr's Time to Butld an Asia Paritic Communiny, acdieess (o the Asia Sociess Anseal Asia
Centre, Svdzey, Tune 2000, svailable at <hitpd Swwwpregoea fnode /97655 (zooessed 1Y
Blarrh 2000,

2 Y. Nanyarr, A New Path for Japan', Sae Fed T 36 Acges 008, availuble az <hopes/
sy T oo 20008 27 Aopmion 2 dheechatovana. homl = (arcissed 3 Seplember 2010,

0 I, "Clhaivman’s $Bterreent of the tth East Asia Swmmit, Thailane, Oetoles M009, wvailsble
Al ShepS S, | b sses it e TDES 2508 EAS W08 aremenn =115 (mocmeed 12
Mk 20000

4 Regions’ i snationd elisions s wlen oo peosraphically defined, bur are mther regardad

as sovially-construnied enlities, See P, Froa, ‘Auwsicalia’s Troposal for 2n “Asia Pacilc

Cranmuzity™: Baes 2o Praspouts, Bofiurment of Austcalin, Pacliamentary Library Kescarch

Paper Mo, L2 20000, £ 20 swailable s =higed A s aph, gow s library S pubs s rpsd WOng-

104 1 1 3 pdf= (accessed 18 Mareh ST0L Phigeolun® At v die delinioon of the *Asiz-

Pacific reaion’ will be discussed laoe:.

Bew, ey, M. Slocum-Bracley, Rrgional Integraricon, Fleatite and Culiare, i A, Késler and

M. Eimmek feds), Flaments of Remonal Jntemetion: A Milmdimensone! Qppeess, Badin: Mormes, 2000,

B 241

(3]



2 Flumar vighis i the Asia-FPodiie wglon

required by nationalism in soversign states.® Others, however, emphasice the
imporlance of discourse and the rale that instimtonal framewarks can play in the
development of dscourse within the social envivonmenr.”

In the Asin-Pacific region, it is gererally belicved that culoual diversity and the
lack of shared regional identine make it ditfieult w achieve regional integraton. On
the ather hand, Asia-Pacific states tnay have a strong incentive to ereats regional
instilutions in arder to enhance their political legitimacy and o assist their own
state-building processes™ The former Australian Prime Minister Rudd’s proposal
wits repurtedly aimerd at overcoming the comparmmentalization of casting regional
instinations such as APLC focusing mainky on erade Bberalization) and the ASEAN
Regonal Forum PARF {dealing with regional security and confidence-buildmg).”
The [rmer Japanese Prirme Minister Haloyama alen points to other major Gaciors
in accelerating regicnal inteararon in Bast Asia, such as the concerns shared by
neighbouring countries about regionul stability, ensuring the arderly expansion of
the Chinese soonomy., and restraining 115 political and coonomic cxcesses in the
apen 0

Wharewer the driving forces might be, any moves lowards regional integration
should e subject w close scruting sothat they rake place in harmony with the
principles and rles of gencral mcernational law, particularly basic human rights
norme. The primary lactors deiving regional inteoration may well be politeal,
cronomic ar other srategio interests, which could be pursued Ty stares wicth Hele
interest in erhancing human righes, Regional inlegragion diven by these pragmatc
satinnal interests could easily hecome a way o circunvent the need woaddress
humean rights a3 a priory over other reglonal tssues! One of the hypotheses
underlying this book s thal regional inlegration in the Asia-Pacific s necossarily
influencerd by, and interacts with, cthe existing and cmerging human rights moni-
torinyr instituoons at the mternational, regional and national levels,

Huswever, resistance lo a strong lorm of huoman rights monioring remains
prevalent in many countries across the Asia-Pacthe region. Most illusirative is the
assertion of “Astan values’, with ity ateack on the discourse of the universalicy of
Buarman rights, that has presented challenges 1o building regional human mights
mrnitnring capacity. The gist of this claim iz that buman rghts as propeunded in

& E. Frost, das's Moo Bgenafm, Boulder: Lynmes Biaeroer Publicndoos, 2008, (@ 100
7 Rwe s M Timemermmao, Totroducen: Inzlioionadizing Mo, Asa: Ohallenges and
Chpmorionstties”, ino % Timmereremnaned 1, Usucbivarm Jeedsl, oot me Savase Asia: Regsiad
Mty demeweels Gl v, Uoopor LN Ulsteresity Press, 2I0H, 5 =
BoHee S Marioe, Stawe Soveerignty, Polioeal Leginimeary ancd Regional Inssnitionalisn o de Asia-
Farific”, 1ir Feofe Raisw 17, W0, oo 42
A L Thayer, "hesan Badd'= Multi-Lavered Asia Pacific Community Tmoatve’, Feir dow S,
June 20, avaalable at: <httped S pasasiafornmeoeg S E00% 06 22 hevizrudds-mulL-
lavered-asia-pacific-communins-imtiativved > Jaccessed |3 March 20007
10 Hatovama, op. cit, fnwe 2]
11 L Waods, ‘Ecenarnic Cooperatiun sod Hurean Bgtus in the Asin-Factlic Regien: Uhe Raole of
Teesgrioaruad Tostitucivans®, in | Vi ol Huomane Ridis soad dnfermimend Relntiie fe e s Pavitds S,
Lonlor & Newe Yok Finter, THSS, [0 154
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the West” are founded on individualisrm and are (herefore mappropriate to Asia,
where primacy s given o the community and communal action. The idea was
articulated in the 1993 Bangkok Declaration, which qualificd human rights by
staling ehiat

[¥ |hile human rights are universal in nature, they must be eonsidereed inthe
context of a dyvnamic and evalving process of international norm-setting,
Learing in mind the significance of nagonal and regional particularities and
varicus historical, cultural and religious backgrouneds.

The “Astan values” debate ran hoe throvghout the micd-1990s, Loe afier the Asizn
financial erisis inomid-1997 the debate Targely Taded.' It may be, hewever, (hal
there has been a shitt in rherorie from “Asian values” 1o the Swar on eeenr’ zsince
2000 i hie justification of authoritarianism and occasional repression.’
Mevertheless, developments since 1993 have laid the foundadon for instioion-
huilding for the promotion and protection o human rights in the reginn, Fie,
despite de crigcisms of an homogeneous conceprion of “Asian values®, on wecount
of the diversily in relirtons, culiures and policcal and ecconomic systems inthe Asia-
Pacific region.'™ the debate has brought greater awareness of culoursl dimensions
in Implementing human rights obligations," Exploring the nterplay between
cultural diversity and universal human righes iz erocial in understanding the role
thiat cultural relativism plays in pramoding iman rights and ditferent ways in which
universal human rights are o be embedded and realized I oppressive states.

14 Final Declaration of the Regional Alecting for Asiz of the Yarld Conlerence on Human
Faghts, TN Doc. ASCONF ST AARSAAG-ASCONEISTAPCAED (1995 “Bangkok
Declaration™, = b,

13 A Thompeon, “Whatever Happened to “Azian Values"", fawosad of Damoevas 12, 2001, o0 134,

te o Bee Lo Avoning and D Kingsbury, Introdoction’, in L Avoniog aed Do Kings o feds), S
Hophis sp Avine A Reessesvaend of S Asian Faluey Debare, Hampshive: Palgrave Maomillan, #1008,
e AT

L3 Frrawaricry ol views s oo los the SAsian Vilues® debiae was consideced in diferene Asa-Pacific
countrics, sec the coflechion m M, Jeccimsen aod O Broon feds), Swoes Riphis and drian Faiser
Compertting Notiivad S amd Ol e @ A, Sureey: Coreon Press, 2000, Sec alsa,
Y. Ghay Tluman Bights and Geowernaeee: Uhe Asia Deliae’, Ase-Pregisc Fomad on Human Raghis
e fhe Lo |, BONEL, o B e a eritical analysis nl b alleged culiersl illerences benveen Asia
ancl the West, see, rg, L Tatsun, Likeral Dentnesacs &ocl Asian Ovicrialian®, in ], Baoer and Id,
el ieads), The Bair Assan Chadenge fon Mo Riges, Cambridge: Cambeidgre Llniversity Fress, 1993,
n- 27 ] Donnelly, Tluman Rights and Asian Valoes: A Defense of “Western™ Lineerslisos”, n

T Bawer wnd DL Bell feds), The Faw drian Ohallege for Fluman Sighes, Cambriedze: Carlaidae
Uniwersity Pregs, 1999, po 60; 3L Treeman, Tlomear Righs: Asia and the West, i Pang (il
op. cit. (node 115, p. 13,

L See, eg, M. Freeman, “Human Righes and Real Coltures: Tovards o Dialopue on Asian Values,

Metlerfands Clasoderfy o Hamgn Riglte 10, 1998, p20; ML Perry, *Are Humnan Rights Unoveersaly The

Relativise CGhallemge o Belated Manew’, Humanr Sibi Gearlas 19, 1997, b, 461

B, pn, T Clien, "Asia Valoe? Wehy Mo, Hor Hoee?, o Avunins sl Kingsthory (eds), op. cir.

more 145, pod 1 B Varennes, "l Faleels inobe "Lz vees Cullues] Relativisse

Debere in Human Rights Law®, Adise-Fedie Jaaies se v Rights aned te Lo 1, 2006, @ §7.




+ Human viofhitc in the Asda-Facific region

Liepually important is an understanding of the dynamics of colural changes thar
arc mformed by umiversul human rghts normes and their inpact e undersranding
hurnan righes in the regional contexz ™ Cultural diversity i in Fael the reason why
many belivve that regional integration nthe Asia-Pacilic wiould be ditfienlt o
achieve ™ Had there truly been ‘Asian values” shared by all af the Asia-Pacific
countries, there may have been a sweonger foundation for boilding reglonal
istitnciona. Yer, values and identities are not starie, but are alwavs susceptible w
external influences and internal socio-political changes. As the Asia-Pacific becomes
inextricahly comeshed noglnbal markets, its himan rights performance las alse
come uncler mercasing Internacional soruting. Such external pressure, taether with
rising transnutions] prohlems sach as migradon, covirommnental haso aond human
traMicking, may facilicute processes of reglonal 1denticy formnation, Already, the
ASEAN countries have developed and insatutonalized their own normative and
procedural approach to human richts at a sub-regional level

Secondly, even afler the Astan values' debate Gaded, the authorirarianism and
communitarianism al the centre of that debale conlinue 10 e nrrished by strong
assertions of stale sovereiguly and non-intervention. In the Asia-Pacific, humnan
rights issues have ieaditionally heen inextricalily tinked with economic and seeurity
isaues. For example, the Tnaioie of Pacilic Relatinns, csrablished in 1025 as a
gathering of academics, business people, labour leaders, juurnalisis and govern-
mental allicials, engaged in homen rebis-related actvities in the inter-Yarld War
period, The Tostituie worked on the premise that dealing with human security
issues, such as immigration and race, would lessen conllict and increase cooperation
amaongst states and paoples.?!

More recently, ASEAN adopted the ASEAN Charter and rcstablished the
ASLEAN Intergovernmental Commission on Homan Righes FAICLHIRT m 2007,
vt those developments are explicitly subjeer to che principle of non-ntervention
in the internal affairs of the momber states.” The principle of non-mtervention is
nothing special in nternatgonal lave. However, the strong sengment inking hurnan
vighis issues with securicy arendas chat are shaved by many conntries of the region
radses questions about the institutional design of homan rights mechanisms o
the Asia-Pacilic, Tn particular, influences whether theee s, o shoold be, an Asian
way of promoling and protecting human vights, distinet from the judicial

18 This poine &= fccaer elaborared i Chapoer 15 of chis hond.

19 Tor discussion, see Frost, op ol (note 5, pp. 217 31

21 Bee generallv, Y. Ginbar, Humean Bighes in ASEAN - Setong 2ail or Treading Water?”, Suman
Sl Lons Remee 10, 2000, @ 504 ML Manes, "How and Why Interaction Maters: ASEAN
Repicnal Identivy and Horman Baghns®, Casbersizon and oW 44, 2009, 27

AT Wk, apn il Joote 113, ppo 130-8.

2 ARKAN Charer fomerad indo G 15 Decernbier 20081 ar, T4 The e of the Chanes s
avaiiable at <hops fwmoaascanzes g/ 2THEL > fgeeeed 17 March 20005

24 Asconfirmed noarr el atthe ASLAN Chaswer and o 81 0ol e ANCHE L erms of Befereane,
which 15 availehle ar <htrp S S aseanace.orgd publicainns DO R-pl=ATC TR pef> (aecessed
1 Marcl 2000

futinductim B

mechaniams that Furopean, American and Aftican conntries have developed in
thewr regional human rights syslems,

Thirdly, blueprints tor human righrs mechaniuns in the Asiu-Pacific already
emerged in the 1990s In May 1995 the Astan Homan Rights Clommissicn, with
the support of several non-governmental crganizations, published the Asian
Human Rights Charter.* Although it remains a non-binding statement of peoples
aspirations, it ervisages difficulty In cstablishing a single human rights monitoring
msttution in the region, where a nurber of cultures co-exist, and instead recognizes
the need for sub-regionad institntions.”* One such sub-regional haely has been the
ASEAN-Dased human rishts mechaniam. Uhe idea received official endorsement
in 1983 when ASEAN Foreign Mindsters issucd a Joine Communicgué in supporl
of the 1993 Vienna Declararion, which emphasized “the need 1o consider the
possibilivy alestablishing regonal and sub-regional arrangements for the proznotion
and protection ol hiuman righes where they do not already exise® Despile apparent
reluctance of some of the nfluential counuies such as Indonesia, Malavsia and
Singapure, d mumber of ditferent apperaches and proposals were discussed over
subseruent vears,” keuding to the adoption of the ASLAN Charter in 2007 % and
ulimarcly to the estalilishment of ATCHR in 2009 and the ASEAN Commissinn
on the Promodion and Protection of the Rights of Women and Childeen ACWOT
i April Q010

Fourthly, in response w the 1995 Viemna Declaratinn, national human rights
inatiturions started w emerge e reglon,™ A nadonal human rights instilution
is "a body, which is established by a government under the Constitution, ar by law
or deeree, the functinns of which are specially defined in terms of e promation,

24 The texe o avallable s hip S sl ehrelikone Scbareed™ Gceessed 12 March 2010 For
an znalysis of the Chasior, sen, e, 5 Hardds, “Asian Human Rights: Forming a Regional
Clovenant’, Arign- Fasje Lot & Py Fowiesd 1001, 20 10 B Wilde, “NOO Proposals far an Asia-
Pacifiz Human Rights Sysreo®, Bl S Fighte & Deedvtmane! Lo Fogread 1, 1998, o0 137

23 Asia Human Fighss Charter, ape o dnne 245, soction T2 See also W, Muntarbhorn, ©Asiz,
Human Bighes and the Mow Millenniom: Time e 2 Begional Homan Righes Charser™,
Tresmianal Lo & Camtenpovzy Prabdoss H, VUK, pre 415316,

26 UM Word Conference en ITuman Righs, ¥ienna Declaration and Froarereme ol Avtion, T
Dz, ASCONF 157725 (1993) The ASEAN Mamseerial Jain Cnmmunigud declared tha
ASEAN should also consider the establishmens of an appeapriace regional ek fun an i
rights". Bee Juint Communiqué of the Twenoy-Sixth ASLAIN Ministerial Meeting, Singipoers,
2324 July 1993, para, 18, avadlable at: <hp:d S ageanzac.org SHHIE et fannnecd 12
March 210

27 For details, s, H, P, “The Eveluion wwards an ASEAN Humen Righe Bacy', Aria-Hacge:
Fovmad oo S B e Y face 1, 2008, po 15 Manea, op, cil note 200 pp. 140 5.

26 Are L1 of the ASEAN Charter sties: Togonlrily wit the purposes and principles of the

ABEAN Charrer relating o the promalion and protection o humae sights and fundasencal

frevdorns, ASEAN slall caranlizh an ASHAN Tman vights bl

Do e cnnple, dn Tndia £ L0EE, Daramesia (L9, Now Vealane {1993 Pl lan Dersiories (1955,

Sri Lanka {1996, TH 090, Thailand {19030, Mealaysia 20000 Mangalia 2000, Wepal 2000,

Souch Kooes (20010, Adghanistan (2002, Terdan (200D), Qatar (2002, Timor Leste S0, ol

e Beputli: of the Mleldives (2008). Avsralia and the Thlippines had alveady csralilished o
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andd protection o human rights”. ™ The establishinent and development of thnse
national instititons have stimuolated an intra-regional dialongee on human rights
and have been regarded as a stop owards a reglonal human tghits monitoring
mechanism.®! The key to this dialosae has been the Asia Pacilic Forum of Narional
[mman Rights Institudon: APFS, which has facilitated mumal support, co-
operalion, inlormation excliange and joint acoviges such as training and seminars,
amang ditferent natinnal instilulions sinee its esablishmen in 109 3

A picture that emerzes from this brief cverdew of the recent developmenes for
the promoten and protection of human rights in the Asia-Pacific is that there are
already institutional loundutions, and matmring, structured nstitiional mechan-
isros, that facilitate regional integration and dialogue on human righes, The
traditional view has been that the creadon of msiitutional mechanisms, especially
i thee form of judicial remedies, i the preveqguisite for ennwing effective protecton
of human righis. Yel, the manarenial approach w solving problems or reaching
ouleone 35 not the ealy way of conceprualizing international institioons, Rather,
soine instiniions may be chavacterized as dialowic [ora where staies meer, pachange
ideas and discuss their commen fianre ¥ The commminicacive aspect of nstiations
15 arguahly mnre significant, at least in the short 1o mediom term, in lonking ar
institutiona] developments in the Asia-Pacific reglon.

There are undoubledly sgmificant challenges to fully addressing human righis
pollcerns in the region, including the level of commitment of regional superposers
auch as China, the degree of purticipation by oppressive regimes such as Burema,
and the traditonal reloctance of states to raise human rights concerns with
neighhouring countries, The establisbinent and actvities of nutioonal human eights
institutions could well become part of a sovermment’s adminiseradsve machinery w
cetlect mrernational attention 1o and crilicism of righls violations, = However, those
hurnan rights monitorng institndons at different lewvels may take onoa hfe of ther
owa, distancing themselves from governments. Grovernments oflen have mixedd
mativations for their nvolvement o instimtional development ™ Insdtadon-
building must be scen in the lighe of the dynamies of internal politics, diplomaric
negoriations. econommnc inlerests and other factors that mrhe affecr due way Gt
sach state pereetves and approaches human rights monitoring instinitions.

A TIN Center for Huoman Rights, ™atira] Homarn Righis Dosliotons: A Heocbeoh oo ce
Eztabhshment and Srrengthening of Mational Inalinaions S che Proomeaien and Froteetios el
Human Rights, U Dor, ITRAPAFTS TS para, L

21 Bew, e, HURIGHTS 08ATA, TN Warkshops nn Begional Aevangemenr for Tluman Righrs
e Ao Pacilic’, FOCLS dsr Pagfe Veer 7, 19597, svailable an <htop S S huorightsor s
Asdi-pacilics no_ 07 AU anworkshope bims accessed 12 harch S010.

A2 Far eowene ddetail, se s welsite al <l Sevavssivpacifiolomim ne: > accsssed |2 March 20000

A5 ] Klabiurs, © | weor Cinecgpls af International Crrgpmization”, Semetions! Onamsaionr Lo Rava
220005, p 27T,
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To this end, this book examines international, regional and national human
rights menitoring institutinns relevant to the Asia-Pacific region to provoke further
discussion abowt the role of such institutions, the processes of building them. and
their implications for regional ntegration. What impaces do the various institutions
have in facilitting regional inlegralion or in directing how it should take place? Ts
there a particular recipe or nerm 1o ingrain human rights in regional ineegration?
Cr i3 it dynamics of interuction and dialogue that facilitare insitutional norms for
regional integration? What vole can mternational mstimtions play in accom-
madating the diversity of views and conservanzm among (he Asia-Pacific couneeis:
in the promorion and protection of human rights? To what extent does ASEAN
play an important role in promaoting human rights agendas, as part of the on-going
move iowards regional integration in a wider area of the Asia-Pacilic? Wil
it suceeed in elfecting policy changes in the face of the string assertion of sate
sovereigney, designed o avoid the degradarion of domestic polideal legitimacy? Is
there scope for utilizing national human fghts mstitutions in the processes of
regional human rights dialogue, and il so, what needs to be impeoved to harness
their potential?

The success of the Furopean Union suggests that regional integration misht be
posaible ifit grows in parallel to, and is hacked by, close consultation and dialogue
onhuman rights in practice. (Given the (lowishing activities ol various buman rights
inscitutions in the Asia-T'acitic in the last decade, the gme i3 ripe 1w consider the
cxtent to which existing or emerging insticutional arrargements might advance
hurnan vights agendas and help w develop 1 regional community or communities
in the Asia-Pacific,

Objective and approach

Much of the existing legul lireraniee an human rights in the region has fooused an
country-specific hurman rights sittations,™ particular hurman rights themes in the
region,” or whether there are ‘Asian values' which atfece the reception of rights,
There has been far less arcention 1o the ereaton and development of human
rightls smsfitudions or mechamsms (proventve, remedial, educative, formal | informal,
binding, non-binding, and su ond, whether ac the mterational, regional, sul-
rewional or nalional lovel, ar through lransnanonal non-governimental notworks,
The focus of the literature has resulted in ‘planting the sceds, fo reetting ploughing
the field” fur the prometion of human rghts in the region, This baok conribiutes
o ‘plonghing the field” by examining the instinrional aspects of regonal human

S Bee, o, B Peerentiom, O, Petersen znd AL Chen [relsl, Hinem Rigis o Aaa A Cwgheiotie Lol

Sy of ooelie dsese Faedafitions, Framee and the 1754, Lonclon: Reutledges, 2006; T. Lasrenee [ed?,
Human Righe in Asia aned e Pacific, Wew Yark: Neve Sricoc: Pulfishers, 2004,

Ay, et . Clistellnn and B Redunde, Minerizy Rights in Aras: A Comgiarenizor Lopad Anabpszs, Ohdied:
G"r'ﬂ'dvl'lhr'""all'!r Press, J04; A, Hilzdien, M. MacInore, V. Mackic amd M, Sivers Tedzl, M
Flights amdd Genader Fodttiva: Avie-Foeiter Prspertion, London: Routladge, S,
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rights protection in the context of an unstructured yer on-going process of regional
Itegration.

The focus of this book is the broadly defined Asia-Pacific region, without
precisely defining the geographical area,™ "Region” is understood here as a social
comstruct based an spatialized social relations and discourses, which can be
nurtured and developed throueh disoursive practices, rather than viewed as a stalic,
pre-determined geographical space. ™ The purposc of txamining the instititional
aspects of reginnal human vightls protection les m s conscienions rejeetion of e
assumption that regonal integration cannol be achieved withour & pre-esisting
denity and shared values, While amaongst the weakest agendas in the current
palitical settings of the region, human rights protection and instinntion-taalding
provide a crigeal perspective in ascertaming the troe character and fature directions
of regional mrepradon — one that goes bevond mere Bp-service based on sirategic
national interests,

This hook rakes a normarve and lioyered sppreoach by examining the existing
aud emerging human rightls monioring institatinns ac the nternatonal, regional
and national levels. Although it s oot strictly confined Lo legal analysis of human
rights protecoion, legal and normatsve approaches are adopred througlout the book
to address Tormal instilution-Twilding and its role o furthering and divecting
repional meegraton, o this sense, a sociological nr anthropolegical analysis of
regional integration iz not the forus of the book, including the role thar non-
grvernmental organizatons play nralsing human nghts coneerns and advocating
fior stronger nstiutional mechanisms. T s warth emphasizing, however, thal non-
sivernmenial arganizations have proven their distinet role n promaoting specific
palicy agendas, as revealed inosome chapters of this ook,

This book is nol intended to provide a complete and comprehensive piciure of
human rights situations and monitoring activities In each countey of the region.
The goal 1= to asscss the msotutonal aspects ol human rights monitoring i the
context of rewional inlegration, To achieve this gnal, a limited number of key
hurnan rights monitoring bodies are selected on the basts that the emergence ancd
activitics of those badies lhuiminare the potental and challenges tor human righes
prowoton within the overall process of regional integragon.

39 Tl region i delined widely tu inelude: Alghanitan, Astalia, Dengladesk, Baoan, Bruonei
Diarussalomm, Curmbdisg, Clina, the #aecial Administeative Fegions of China, the Demovratic
Peeyale™ Repainlic el Kores, Fif, ndia, Incenesta, Janan, Barihati, the Lao Prople’s Demoveatiz
Fepubilic, Malavsia, Maives, hMarshall Isiancs, Blierenesa, Mongolia, MMyanemar (Buemaj,
“anren, Mrpal, Mew Sralanc, Pakistan, Falan, Tapua New Cuines, the Philippines, e Repnbiln
of Kewea, Samea, Swgapore, Solomen Idands, S Lanka, Thailand, Tinee-Leste, T enga, Tuval,
Wanuatn anc Wismam.
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Internaticnal incfitutions

The existing milernalional human rghls monitoring instinations, such as the 17X
Human Righes Commitiee and the 12N Human Bights Council, have all plaved a
sigmilicant pare already and have shown great porential in enhancing and Gacilitating
human rights proteciicn aotivities in the Asia-Pacitic. 'l'n starn with the mnst general
human rights instrument, the Tniernational Cloverane on Civil sand Political Rights
FICCTPRY," two former members of the UN Human Rights Commitles assess the
Ciommitlee’s work in reladon w Asia-Pacific stares. In Chapter 1, Tvan Shearer
with Naomi Hart examine the level of scceptance of ICCPR obligations by Asia-
Pacific states, revealing that there has been a slow but steady inercase in the
willingness of stutes o become partics to the LOCGPR and thus 1o submil woan
external seruting by an miermutional body, I this wend continues, Shearer and
Hare argue, the treaty-based body may saislactartly complement sy cmerging
regivna] bodies that do not have compulsory monitering systeme. Shearer and Hart
alan review the Concluding Observatons of the Commmictee in reladon 1o 1he
common concerns identilied in Azia-Pacilic staies, Recognicing that the offee-
tiveness of the Gommilles's work depends no enly on the number of state paries
bt also their willingness to submit timely repors. they sugeest that the Commanittee
could make more use of its power o cxamine ‘country simarions” in the alsence
of @ repoet due wostale delay.

Dhespite the improvements noted by Shearer and Hary, the Asia-Pacific region
still rematns the most challenging part of the world in relarion 1o the pem:lr;q.t'[m'l
and eflectveness of various mermational hioman dghts menitoring instinnions, The
next four chapers examing these diflicullies, In Chaprer 2, Nisuke Ando discusses
the tension botween universal human righes values and multiculturalism, also
drawing un bis expericnos as a member of the LN Human Rights Committee,
Alrthough the Corunites monitors states’ nplementation of universal standards
of human rights’, lensions inevitably arise when the Commitlee has to ke e
accouit various Incal customs and domestic legal norms, Ando reviews specific
cases where the Commitees dealt seith issues of multiculmiralism, drawing lessons
to puide how human tighils monitoring mstitutions should be approached and
develuped in the Asia-Pacilic region.

Challenges that have confronted the newly established UN Human Righis
Council and its Universal Tenodic Review (UTRY are presented by Shigeld
Sakamoto in Chapter 3, The Council’s review process is still deferential to stare
soversignty i promorng constrzctive dialogue henween the siate under review and
other states, A thorough review of the statements and the voting behaviour of Asia-
Pacific states in relation w thres regional counties with serious human rights
cuncerns, namely, China, the Democranc Penple’s Republic of Karea FTIPRE?",

=L B0E UNTS 17 feneed G faree 23 March 1978,
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and 5ri Lunka, demonstates thar Asia-Pacitic countries prefer such a conservarive
methord. Their cautions atiitude towards any more intrusive cxamination of lnmnan
righs situaticns by an ndependent body conteasts sharply with the views expressed
I liberal wesiern siates. As a state-driven process, the UPR cannot be imomme
trom politics. Hoswvever, Sakamot identfics the challenges posed o this system as
Ler Frowe, annd to whiat extent, this polilical process can achieve the abjective originally
envisaged of the T7PR. Tn pardenlas, Sakamoto raises quesdons about the UPR in
ensuring umiversality and oljectivity in considering human rights issues, and how
the solidarity ol peoples in the region can he fostered and serengrhenad oo help the
regienal states i improve compliance with human dghes oblipations,

More practical and much deeper challenges ol sirengthening human rights
institution-building m the region are explored in Chapter 4 by reterenee to advanced
monitaring mechanisms developed in two recent loman righs meates: due Optional
Trotocol o the Convention against Torre POPCAT™ and the Cormvention an
the Rights of Persons with Disabilities CCPRIDTH Sarah MeCosker's carefisl and
detailed analveis of the uptake and approaches w those instrumenes by the Asia-
Pacific stutes reveals than resh apporiunities e mproved Buman tghs engagement
may pose particular challenges for the eegion. In the absence of strongly-embedded
human rights institutions in the reglon, processes of mstitudon-butlding, normn-
consensis and stale/non-state collaboration have waditionally proved complex,
difficule and unesen in speed. MeCosker concludes that there 35 a need for ncreased
vapacity-bullding and education regarding these treaties by (the relevant TN bodies,
worlang collaboratively with states, regional homan righes bodies, national human
righits insdstions and nenworks, and civil socielies,

Further challenges are posed by the reginnal giant. China, which [orms the
subject of inquiry in Chapter 5. Wim Muller examines China’s experience with
international human rights monitoeing nan altempt to gauge its atdtuce towards
esternal monitoring and its normative impacis on China’s bebaviour, Muller
commpellingly demonsieates the significant shift in China’s approach m human righes
rnonitoring by various international bodies, which has recently led tooa high degree
ol procedural complisnee, adherence 1o the guidelines set oul by the wreaty bodies
and the provision of more stadstcz] data to those mechanisms. Although China
ity ot be prepared maccepl mors intrusive formes of monitoring, Muller arsues
that its conlinuing engagement in dialngue through the reporting proceduores

indicates that it will nol necessarily show a negative ardnide towards regional
istutic-trailding,

Regional sustitutions

Lt is widely believed that the Asia-Pacific region is the most dilficull part of the
world to achieve regional integration, becavse of the lack of ethnie, religious or

1 30 UNTS 247 enceend into loree 22 JTune 20067,
12 Adopted |3 Dlecenber J006, TeA Res 614108 2006 fenseredd inga Treree 3 May 2008
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culmiral harmogeneity and commeon values, The consrruction of regional humen
rights nstituticns may be dilficull even ithere s sufficien: politeal will. However,
the reality is that there are already signs of movement wwards a regional human
rights mechanisin and greater reglonal integracion in the Asia-Pacilic, =

Accordingly, in Chapter 6, Ben Saul, Jacqueline Moswhray and Irene Baghoomians
eritically review commeon explanations for the reluctunce to nsatutionalize regional
human rights protection in the Asia-Pacific by drawing upon the expericnos of
establishing mechanisms in the Amnericas, Purape and Afiica. The chapler argues
that many claims about the uniqueness of the Asia-Pacfic are oftun cxaggerated or
inaccurale and do net precluds prospeces for Turther regional institutionalizagon of
hman rights proweciici, The chapeer sugeeses, heswever, that sub-regional vather
than whole-of-region cooperalion on human fehts meay be more feasible and fraiful
in the shori term. Sub-regional mechanisems in the ASEAN couniries, due Pacific and
South Asia are visble opdons which may build regional confidence and evalve o
stronger forms o human rights prolecdon ever doe.

Chaprer 7 turns to the evalving regional institution tasked with human righrs
wnanitoring within ASEAN, the Inrergovernmental Commission on Human Righs
which was formed al the |50 ASEAN Sumimnit on 23 Ceroher 2009 Unlike wiher
literamre which reviess the esablishmen ol the ATCHR against the backgrouned
of the ASLAN Charter, Tan Heien-Li discusses ASEAN's complex relarianship
with Luman rights and the coneeibutions that non-governmental orgamzations have
miade throughout te process of nsdtutdonalizing human rights monitoriog within
the ASEAN sphere, Tan emphasizes the elforts made by the Working Group fur
an ASLAN Hhman Rights Mechanism and how its persistent efforts to engage
ASEAN as an institution and ASEAN member states individually influenced
ASEAN o keep its 1993 promise to set up o reglonal mechaniam,

Chapters # and 9 rake a closer look al regional instituton-bullding relaring 1o
teo specific human rights issues of particular relevance 1o the Asia-Pacific regon
= the rights of migrant workers and of women. Susan Kneehone locuses on twe
regional approach to the rights of tigrant workers from an mstirational perspective,
Eneehone ilhiminaces the differances in approach and scope between international
efforts such ws che UN Conventon on Migrant Workers) and regional efforts,
particnlarly through the ASEAN Forum on Labour Migratinn established by the
11O andd the 'Task Foree-ASFAN Migran Workers hoown as “TT-AMW™, which
inchicles road civil sociery representation.

Another ASEAN mstiontion, ACWC, maugurated on 7 April 2000, 5 the Tocus
ol Trene Fietrapacli’s chapter, Pletropaoli revisits mberent dithealties with regional
human rights iniriarives in the Asia-Pacilic and identifies the problemn of marehing
normative slundards of substantive gender enualice and the practical recognicon,
promuocion and (ullilment of women’s riehes, Tocusing on the siation in the Lag

# Bec, generallv, A, Ducback, ) Renshaw sand A, Byroes, A Tongue but Mo Tecche™: 'he
Emergence afa Begional Hurman Righls Mechaise i the Asia Pacific Remon’, Sy Lo Haian
AL, 2009, p. 211,
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PR as a case study — where the stanns of women has oot sieoificanty improved
dleapite the ratificaton of imernational and regional reraries — the chapter highlights
challengres to the ACWC by an anthorirarian, corrupt govermnent, Pietrapacti
oliserves that in arder w (ulfll its mandate the ACWO needs to worle with civil
socicty parmicrs, anc yot the Lac PR lacks experts, independent womnen’s groups,
and most importandy, public awareness of wormen's rights due wo limited human
rights education, esperially in rural areas,

Transnational and national institulions

The difficulty in generating sutficient political will in the Asia-Tacific reglon to
establish a sirong regional unan rights instlagon s well known, especially i it
wore to imvelve judicial inlervention as in Furope, the Americas and Adrica. Yet,
this book embraces the view thar wee must lnok outside the square, beyond & narrow
conceplion of ‘instimtions” revalving around judicial remedies. Allernative per-
spectives are necessary Lo re-evaluale the roles and impaces of existing human rights
institons in the wider sense in the Azia-Pacific reglon.

Such re-evaluuton 15 uncertaken in Chapter 10, where Catherine Renshaw
considers the roles ol transnatonal petworks in the implemeniation of human rights
i the Asia-Pacilic, Human righes 5 an area i which transnational governance
through networks is considered unlikely to emerge herause states disagree on hew
lor ddefine rights, except in Hagrant cases such as senocide.™ Challenging this view,
Renshaw argues thal networks such as the APF have signilicantly advanced the
reception of International human righes norms in a reginn which lacks its own
supra-naliona! monitoring instiontions. This chapeer considers the power of the
netwark as an acrtor in aiding domestic implementation o inlernational human
righes baw throush processes of socialization. It also consicers the role of the neowork
in “building bureancratic capacity’ thut embraces a state’s ahilice io comply with
its treary abligations, and the powental e the network o promols, negatiale or
resist contested ideas inoa fum not always dominated by hegrmonia inoerests,

The role of Wational Human Bahies nsotutions CNHERTSY 15 subject to further
serutiny in Chapeers 11 and 12 in respect ol vwo challenging prolilems confronting
them, In Chupter 11, Andres Dharbach examines the emergenee and concimed
existence of a NHRT during periods of severe politeal instabilivy and sustained
hurnan rights violations in Mepal. The Nepal Human Rights Commission ok
or an expanded mandate wnder the 2006 peace accord between the Nepalese
Grovernment and the Communise Party of Nepal™ The challenges faced Ty the
MNepal Human Rights Commission are not only due 1o the Government’s conzistent
[ailure to mmplement its recommendation anc wo provide inwith suthcient resoarees

45 Bee, eg, Vo Bigoaon, “Dransgovernomecto] Neovorks vs. Demeeracy: The Case of the Evropean
Ietneonation Privacy Metwork’, Adicfogen Tl of felemeamonel Doz 26, 3000, po 807 atp, 857,
46 A similar inonivy has been macde i rcladon we Fijl, For deails, see G Rensiane, & Byrnes and
AL Dhurbach, 'Trplesenring Huoman Bl in the Paeile Giroosh Maenal Homan Riahis
Instimusion:: The Leperienore of FUT, Eriri Uity of Febmdm o Seoaw 1, 2005, 10 231,
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and appropriote wirastructure, Durbach also observes the lension arising between
the regulatary funciion of a NHEL {in promaoting the implementation of justice
through lman rights complianee) and its more palitcal arcemps to facilitate peace
m & countey marted by violence and instabalive.

In Chapter 12, Burya 1keva presents a eritical poinl of view on the second chal-
lergging problem, which is thae NHRIs are not generally geared wo respond to linnan
righis violatens by non-stace actors such as muldnadenal corporations. With special
reference o the experience al the Walional Human Rights Commission ol Tadia,
Deva argues that NHRI: could play an impoerant role In redressing human rights
vinlatons by such actors. The chapter demonstates thar there are ne serious legal
or praclical obslacles in requiring NHRTs to deal with corporate human rvighls
abuses, There are indeed peceliar factnes that may have contributed o the Indian
NHEC S willingness to deal with selected cases of corporale human rishe abuscs,
and therslore the developmment of athier NHRTs inthis direction may not be s
straighttorward. However, Deva ideatifics advantages in cstablishing a dialogue
berween corporations, vicrims, non-goverinnental crganisations and govermments,
and i ralsing awarcness about corporale human rights violations through such
PIUCEsses.

T'he final chapter addresses the sitwadon where no WITR s established, as is the
case in the People’s Repullic ol China, Mimi Zou and Vo Zwart pur forward an
alternative approach that meses beyond che problumae umiversalist/ relatvise
framework dominant in human rdghits discourse, They seek o dentily suiable
receplors” within a given society and lacilitate their interaction wich specilic human
rights, sn as o trigges a positive response within that local culmre. Widh the faous
on the case of China, Zon and Zwart cxamine whether mprovements in human
vighty policy and praclice way be promaoted more elfectively throogh idenlilving
loal receptors within Chinese snciery. By ddentifying a range of recepooes in
counmics across the region, this approach is more likely to stremmhen local com-
mitment to mtemeationd] buman ghes even withoul establishing o NHRI The
receplor approach mayv thus complement existing international human righ s
mizchanisms and the emerging regional mechanisms in the Asia-Pacitic region such

as the ATCTIR.



