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This book is about judicial reasoning in human rights cas
question: how is it that notionally universal norms are reasoned by courts in such signifi-
cantly different ways? What is the shape of this reasoning; which techniques are com-
mon across the transnational jurisprudence of human rights; and which are characreristic
of particular jurisdictions?

The book, comprising contributions by a team of world-leading human rights schol-
ars, moves beyond simply addressing the institutional questions concerning courts and
human rights, which often dominare discussions of this kind, secking instead a deeper
examination of the similarities and divergence of reasoning by different courts when
addressing comparable human rights questions. These differences, while partly influ-
enced by institutional factors, cannot be attribured to them alone. Through a set of case
studies across selected jurisdictions, this book explores the diverse and rich underlying
spectrum of human rights reasoning, as a distinctive and particular form of legal

reasoning.
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Preface

This book adopts an explicitly comparative method to the analysis of human rights ad-
judication. Fach contributor to the book was asked ro reflect on his or her own jurisdic-
tion, by looking at it through the lenses of other jurisdictions. The aim of the book 1s,
however, to examine judicial reasoning in human rights cases not only by way of a com-
parative approach bur also through the use of what might be called a problem-centred
comparative approach, through the selection of pracrical human rights problems and
how they are addressed in the jurisprudence of these different jurisdicrions, problems
that we considered were likely to illustrate the fault lines of differing judicial approaches
to human rights.

To achieve these aims, the book draws together human rights and constitutional law
theorists and practitioners, selected from a number of jurisdictions, to examine compet-
ing judicial approaches regarding four broad themes: the approach to the balancing of
rights and public goals (eg through doctrines of proportionality); the relationship be-
rween rights and national security; the jurisprudence around religious freedom; and the
development of socio-economic rights. We are grateful to all the contriburors for throw-
ing themselves into the project with enthusiasm, and for the tolerance they showed at our
incessant requests for revisions,

The immediate idea for the book arose from a colloquium on US Constitutionalism in
Decline?: An International Perspective held at the Rothermere American Institute of Ox-
ford University, in April 2010, The point of the conference was chiefly to draw American
constitutional theorists and practitionets into a broader comparative debate with equiva-
lent thearists and practitioners in the United Kingdom, Germany, South Africa, Canada
and India. We believed such an engagement was most fruitfully conducted outside of the
Unired States, and that the Rothermere American Instirute was a suitable forum in which
to hold such an engagement. While the colloguium focused on the question of American
‘exceptionalism’, it quickly became clear that the book should explore more broadly the
diverse approaches to rights interpretarion that arose in the discussions. Inclusion of
US constitutional approaches remains a connecting thread within and between each of
the sections, but the book does not limit itself to the question of American judicial ap-
proaches to rights interpretation.

The book was also significantly influenced in its conception and in the methods adopt-
ed by the seminar on Comparative Human Rights Law which has long been a mainstay
of, and one of the most popular subjects in, the taught graduate law (BCL) programme
of the Oxford University Law Faculty. Originally conceived by Polyvios Polyviou and
Eric Barendt in the late 1970s, it was convened or co-convened by Christopher McCrud-
den, the Professor of Human Rights at Oxford, from 1980 until 2011 when he took up a
professorship at Queen’s University Belfast. Since that time, Liora Lazarus has worked
alongside Sandra Fredman and other law faculty colleagues in the delivery of the course.
Several of the contributors to the book either took part in the seminars as students (Ryan
Goss, Murray Wesson, Edwin Cameron), or were involved in teaching on the course as
stants or co-conveners (Jeff King) or, in the case of Kai Maoller, all three,
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Students and co-convenors who took part in that course will see many of their ideas
reflected in these pages. We are grateful to them for their unknowing contribution to this
book.

The three substantive topics {religion, security, socio-economic) were chosen for three
main reasons. The first was topicality: all three topics are the subject of current judi-
cial consideration and illustrate current judicial approaches to rights interpretation. A
second reason was the extenr 1o which these topics have occasioned judicial decisions
across a wide range of different jurisdictions, thus enabling a comparative approach to
be adopred. A third reason was thar, since each has already been the subject of exten-
sive comparative scholarship, contributors were able to build their examination on solid
foundations. We also devote significant attention to a more ‘procedural’ topic, the use of
proportionality analysis by courts, that cuts across these specific substantive areas, and is

central ro current comparative discussions of rights adjudication.

After an Introduction by Christopher McCrudden that draws out common themes,
and sers out the conceptual, institutional and normative issues that arise from the conf-
parative study of human rights adjudication, the book is divided into four Parts, to reflect
these four ropics. Each Part was managed by one or more sub-editors who are specialists
in the given field. They are: Ryan Goss and Liora Lazarus (Rights and National Secu-
rity); Murray Wesson (Socio-Economic Righrs); Brett Scharffs and Christopher McCrud-
den (Rights and Religion), and Kai Maller (Proportionality). Part of the plan for this
book was to invite 2 number of scholars from various countries and legal backgrounds,
to reflect upon a common set of cases, which should magnify the usefulness of the com-
parative perspectives that cach will bring to the topic. Thus, it was important that the
set of cases that we use as our common canon should have been chosen with care. The
sub-editors of each Part liaised with the contriburors to the section to finalise a list of
leading cases for consideration in each section, Whilst we remain commirted to the utiliry
of this method, we are not blind to the problem of case-selection in doing comparative
human rights analysis: concentrating on just one set of cases may give a highly skewed
impression of the way in which a jurisdicrion behaves generally. The result is a series of
studies in different areas that are illustrative of similarities and differences rather than
being comprehensive.

Each sub-editor was then responsible for overseeing the management and production
of the comparative contributions on the theme within each Part. It was the responsibil-
ity of the sub-editor to stimulate contributors to engage with each other to ensure thar
a reflexive and comparative process was conducted, Contributors were encouraged to
engage not only with the leading cases identified bur also with the chapters of other
contributors in their Parr. Draft chapters were circulated around the group prior to final
completion. Finally, the sub-editor was responsible for producing a subject introduction
for their Part, providing an overview of the leading cases in issue and situating them in
the deeper themes of the book, considering how the chapters fit into the current scholar-
ship on comparative human rights, and what they add to that scholarship, We are deeply
grateful ro them for the effores and skills they brought to bear to ensure that these objec-
tives were met.

As General Editors, we must record our deepest graditude to Laura Hilly, who acred as
Co-ordinating Editor throughout. That title does nor caprure fully or adequately Laura’s
involvement ar almost every stage of the process, nor the extent to which the fact that
you, the reader, is holding the book in your hands now is due to her determination, good
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humour and dedicarion. We are also most grateful ro Hart Publishing, in particular Tom
Adams and Mel Hamill, who guided the book though its production stages with toler-
ance and expertise, Thank you.

Liora Lazarus worked on this book alongside her primary research during he.]_- year
as a British Academy Mid-Career Fellow. She is ds:cp[?' grateful to rhlc .Au;idﬁrny T;_Ir_ [lhc
support for her academic work in gur_u-ruL ‘»hcrwr:uld Ilk.c to thank A\"II]C‘»‘ Jac m.“ o.l us
early work on the Rothermere Conference, .\e'.lhr.'lﬁh.a Simonsen fmf t::.uh.mg -.-155I|T.An|“;
alongside this project, and Christopher I’;r.ulllc for his supportive friendship. I']l'l.'.l ¥ s u.
would like to thank her fiance, Kim Stern, for her love and creative support of all her
[ OLI'Z]:ristoplu-r MecCrudden was awarded a Major Research Fellowship by the Leverhulme
Trust, to work on comparative human rights between 2011 and 2014, when the bpok was
Jargely conceived and executed. It is difficult to overestimate the extent to \_vhlch such
awards contribute to scholarly activity in the United Kingdom, and ‘hc is dlcl.:ply grate-
ful to the Trust for their generosity and cooperation throughout the Fellowship. He also
wishes to thank Queen’s University, Belfast and the University of .\-licl}lgan Law School
for granting him a leave of absence to take up the Fellowship, Much of his Introduction
was written during a most enjoyable period at New York University Law .‘:t_:hool during
‘mile Noél Fellow, and a Visiting Fellow at the

2013-14, when he was a Joint Straus/ : it
1 ) e - s de -
Center for Constitutional Transitions. He is grateful to Joseph Weiler, Grainne de Burca

and Sujit Choudhry for their hospitality and collegiality during his stay in New York.
As always, he is particularly grateful to Caroline, Joseph and Kathleen for their love and
Ort. .
‘;UE‘LE‘ich Bowles wishes to thank Liora Lazarus and Christopher IMcCruddcn for their
intellectual fellowship and leadership — both in the stimulating conference t.hf'tr gave form
to the idea for the book and in the book’s development, writing and ediring th:irl has
followed. He wishes also to thank his colleagues at the Rothermere :\mcnc;\.n Insrltl_m.-
not just for making the Institute the seat of Oxford’s conversation with America, but for
making it the best place beyond America’s shores in which to tc:lch_, think, l'css-:;u‘ch, and
reflect upon how and why the United States has come to be the polity and society rl’lmr it
is. The RAI's perspectives are external, scholarly, and comparative — as this book itself

suggests,
Liora Lazarus

Christopher McCrudden

Nigel Bowles

Easter 2014
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Introduction




The Pluralism of
Human Rights Adjudication

CHRISTOPHER MCCRUDDEN

HIS BOOK IS primarily about judicial reasoning in ‘human rights’ cases.

‘Human rights’, we should note from the outset, includes both the application of

international human rights at the domestic level, and what some jurisdictions
include under an idea of domestic ‘constitutional rights’. Are there techniques that
courts share, or are different techniques adopred, to decide how human rights, in this
broader sense, are protected? The book aims to adopt a comparative approach to the
examination of this reasoning, through a derailed examination of similar human rights
issues in a range of jurisdictions. The aim of the book, then, is to examine the similarities
and divergences in the reasoning developed by courts when addressing comparable
human rights questions. The book shows that human rights reasoning involves distine-
tive and parricular forms of legal reasoning, but thar its form and content differ signific-
antly from jurisdiction to jurisdiction, and over time within jurisdictions. Building upon
these findings, we explore what these similarities and differences tell us about the nature,
and the direction of travel, of human rights law which comprises notionally wniversal
norms, The editors of the book debated whether to call it, Adjudicating Human Rights
Diversely, which is a good indication of the major theme.

I. METHOD AND SCOPE
A. Differing Scholarly Approaches

Broadly, in examining these issues the contriburors have adopted at leasr one, and usu-
ally more than one, of four methods.’ All are concerned, at least to some extent, with
exploring the understanding and internal coherence of legal concepts and legal reason-
ing: how legal concepts fit together, the consistency of the use of concepts in different
areas of law, and the extent to which general principles can be extracted from legal rea-
soning that can be used to predict or guide future legal decision-making. Second, some
{particularly those contributors in the section dealing with proportionality) are explic-
itly concerned with the meaning of human nights law: examining what, if anything,

' Christopher McCrudden, 'Legal Research and the Social Sciences' (2006) 122 LOR 632-50
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makes human rights law different from, or similar to, other normative systems, such as
politics, morality and ethics. Third, several of the contributors {pethaps particularly
those in the Parts of the book dealing with religion and national security) explicitly seek
to examine the ethical and political acceptability of human rights delivered though legal
instruments: the consideration of issues such as whether specific legal interventions are
acceptable when assessed against external moral, ethical or political principles, or what
should be the appropriate legal response where none exists ar the moment. Policy pre-
scription is thus often encountered, sometimes addressed to the courts, sometimes to
policy-makers in government. Fourrh, several contributors {particularly in the chaprers
by Jeff King and by Shiri Krebs?) are concerned with the effect of human rights law:
what effect, if any, does human rights law have on human behaviour, atrirudes, and
actions? How does it have these effects? Are some institutional mechanisms for deliver-
ing legal ourcomes more effective than others? Each of these four approaches is signific-
antly situated in one or more domestic or regional legal contexts, but all adopt an
additional explicitly comparative perspective.

B. Why Compare?

The contributors concentrate on taking a comparative approach to human righrs rather
than emphasising international human rights protections as such, although there is sig-
nificant discussion of approaches to human rights under the European Convention on
Human Rights because that approach now underpins the jurisprudence of several of the
European jurisdictions considered. The countries considered from rime ro time include
(in no particular order): the United Kingdom, Germany, Israel, the United States,
Canada, South Africa, Australia, and India. Often underlying the comparison is *a
United States versus “the others™ contrast, hinting at the origins of the book in a confer-
ence that was more explicitly a comparison with the United Stares.

We shall consider in a moment the implications of undertaking a comparative
approach, but one difficulty must be acknowledged at the beginning of this discussion.
We are sensitive to the criticism that our comparison is limited to the same few favoured
jurisdictions that are often drawn upon in the study of comparative human rights law,
and that to attempt explanations of the general human rights phenomenon based on the
experience of these few states is therefore problematic.’ Although in general this criti-
cism raises a valid concern, in the context of this book it appears to us not to be so chal-
lenging. The jurisdictions concerned, importantly, share a set of relatively similar public
values, such as a basically liberal perspective, a commitment to such values as the rule of
law, separation of powers, and considerable experience of borrowing from each other.
To the extent that these jurisdictions in particular differ significantly in their under-
standing of human rights, therefore, the more significant those differences become and
the more they need to be explained.

! Chapters cighteen and nine respectively. Unless otherwise indicared by a footnote reference, the authors
referred to in this chaprer have vontributed chapters to this book, and it is these chaprers to which reference is
being made,

' See Ran Hirschl, 'From comparativ
Tnternational Journal of Constitutional Law 1=12 on problems with case selection,

constitutional law to comparative constitutional studies’ (2013) 11
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The issue of jurisdictional selection aside, why is a comparative approach justified,
and why in the context of human rights in particular? The contributors advance several
different justifications for adopting a comparative approach, One common rationale for
comparative law is that it is a useful rool in liberal legal reform. The aim of comparative
law is to identify better legal solutions to legal problems in foreign legal systems and
then to recommend their incorporation into domestic law through a process of harmon-
ising upwards. We will return to this rationale later, but we can note that this rationale
is particularly popular in the context of human righes. Carolyn Evans (in chapter eleven)
describes how the use of comparative law reasoning plays an important role in the poli-
tics of human rights, where changes in one country are used to leverage change in a simi-
lar direction in another country. Comparative experience is often heavily drawn on as a
source of inspiration for law reform initiatives by the legislature, particularly in Europe
and the Commonwealth.

We see, too, that there is a highly significant variation on this approach, where judges,
particularly those in constitutional courts or their equivalents, increasingly draw on
interprerations by judges in other jurisdictions for guidance and for support, Here, com-
parative analysis is used not just to generate policy arguments, but as a basis for legal
argument. For example, David Cole and Stephen Vladeck (in chapter eight) argue, in the
context of national security cases, that where comparison demonstrates that each coun-
try can do more ro secure open justice, human rights law requires them to in order to
improve fairness without undermining national security. We shall return to this issue
subsequently in this Introduction.

We should also note, however, that borrowing is a controversial method of law
reform, for reasons that several contributors identify. In the first place, a transplant may
prove inappropriate because of the different social and economic structures of the two
societies in question; this is perhaps of most significance in the discussion in this book of
contrasting approaches to the delivery of socio-economic rights. A second objection is
that legal coneepts in particular jurisdictions are often closely connected with other con-
cepts and institutional practices; transplanting a concept from one jurisdiction to
another without the other conceprs and institutions with which it is connected in the
*sending’ jurisdiction risks causing unintended consequences, Krebs, for example, points
to the dangers of comparative law borrowing, in which recommendations are made to

borrow from another system without fully realising the way in which the recommended

system operates in practice — where borrowing the rhetoric without understanding the
practice can lead to unintended consequences. Nor is the assumption that is sometimes
made by human rights activists that comparative approaches will lead to liberal reforms,
necessarily borne out in practice. Tom Hickman and Adam Tomkins (in chapter seven)
provide a dramatic reconstruction of how a clash of approaches between the United
Kingdom and the United Stares on how to deal with secret evidence led to a political and
legal conflict, and how the United Kingdom approach was eventually abandoned under
political pressure from the United States. In this case, comparison led to levelling down
rather than levelling up.

A second rationale for comparative law is also apparent in the contributions that fol-
low. This rationale sces the benefit of comparative law as the paradoxical objective of
understanding one’s own domestic legal system better.* The comparative lawyer seeks,

* L Lavarus, Contrasting Prisoners’ Rights {Oxford, OUP, 2004) 19-20.
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through a close analysis of the doctrines of foreign law governing a particular topic, to
improve his or her appreciation of the logic of the concepts and rules of the domestic
legal system in connection with that chosen topic. Evans, for example, suggests that the
potential utility of scholarly comparative analysis lies in assisting in the development of
a more comprehensive explanatory framework of the various options available than an
examination of just one jurisdiction would provide. One example of this is provided by
Jeff King, whose comparative analysis provides significant insights into empirical claims
that sometimes accompany arguments about the consequences of taking certain posi-
tions on socio-economic rights. Another example is provided by Krebs, who explores
empirically the different methods used to handle secret evidence in the national security
context. She throws light particularly on how different jurisdictions approach the appro-
priate role for judicial decision-making with remarkably different presuppositions. In
other words, contributors seek ‘through juxtaposition, to uncover the “strangeness in
the familiar” and thereby to gain insights into the domestic legal” environment they are

asked ro describe and evaluate

Comparative legal analysis often takes place on the assumption that the jurisdictions
being compared are operating in separate spheres. In the human rights conrexr, how-
ever, courts in different jurisdictions are much more frequently operating in very similar,
often overlapping, legal spheres, which brings us to a third important rationale. Sharing
overlapping legal space (‘espace juridigue’) means that the courts are, to some extent, in
competition with each other: human rights lawyers, of course, now make strategic
choices as to which legal system to take their case in; the saga of how to deal with torture
allegations involving United States personnel, as described by Hickman and Tomkins (in
chapter seven), is a classic instance of this, They discuss the transnational human rights
litigation, in which the domestic courts of the United States and the United Kingdom
were brought into a dispute over access to secret information in the context of the
American extraordinary rendition programme, Operating in the same legal space, lead-
ing to a degree of judicial dialogue across different jurisdictions, illustrates the clash of
legal cultures over disclosure of informarion relating to the operation of the intelligence
services.

Competition goes beyond forum shopping. If, as we shall see, there are ideological
differences between the courts on human rights issues, then the competition berween the
courts is essentially about the use of soft power between the states in which the courts
are situated. We have for some time observed a developing global ‘marker’ in liberal
ideologies, where states compete with each other to try to influence how far their own
particular liberalism defeats competing liberalisms. The locus of where the competition
takes place has shifted somewhar from politics and economics, to encompass judicial
institutions as well, in particular through emerging judicial approaches to constirutional
or human rights. The way that national and regional courts decide what lawyers think
of as constitutional or human rights claims has now become part of the global market in
liberalisms. A comparative approach makes clear what is ar stake in this comperition.

Comparative legal analysis is important, also somewhat paradoxically, for a fourth
reason: to understand better the dvvc]nping content and lmp]lr_‘anons of international
human rights law. This is the case because of two particular features of international
human rights law, and its relationship with domestic law. First, there is a proliferation

* ibud, 20,
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of international standards on human rights, but a comparatively weak ser of enforce-
ment mechanisms available to put these norms into operation at the international level.
[t is clearly envisaged that the first port of call, s it were, for effective implementation of
these international norms is to be at the domestic level. Several human rights treaties
require the state that has ratified the treaty to implement it effectively in the country’s
domestic law. And even where human rights trearies provide for independent super-
visory mechanisms and procedures for ruling on complaints, as a general rule those
complaining must have exhausted domestic remedies before being able to complain
successfully.

Courts in the jurisdictions discussed in this book do, occasionally, have recourse to
international law in that sense in human rights cases. Hickman and Tomkins point to
US courts considering international law in issues to do with the clash between national
security and due process, and Colm O’Cinneide considers international human rights
standards to be central to the discussion of social nghts. There is extensive use of the
ECHR at the domestic level and, of course, before the European Court of Human Rights
itself. But the use of international human rights law, other than the ECHR is exceptional
an rights work is being done primarily before

rather than commonplace, The hur
domestic and European regional courts, using primarily domestic legal sources, In shorr,
much of the work of interpreting and applying human rights norms takes place at the
domestic level, in significant measure in domestic courts. There 1s a notable absence in
most of the contributions of any significant reference to litigation before international
tribunals.

The second feature of international human rights law that emphasises the importance
of comparative human rights is the role that domestic jurisprudence plays in the evolu-
tion of international norms, This is the case in particular in the development of custom-
ary international law, where the domestic courts may contribute to the ‘state pracrice’
that plays such a significant part in the definition of customary international law. It is
also the case in the context of the interpretation of international human rights treaty law
by international tribunals, given the increasing importance attached to domestic juris-
prudence in assisting international tribunals to arrive at an interpretation of the inter-
national standards. In this context, international tribunals are acting in much the same
way as some domestic constitutional courts interpreting domestic constitutions, where
the jurisprudence of other courts is regarded as informing the approach adopred.

States interested in the development of international law will, therefore, want to be
aware of the decisions of influential domestic courts because they may well end up being
incorporated into customary international law, or become accepted interpretations of
the international treaty law that applies to them. The United Stares 1s, for example,
bound by international law. Seen from this perspective, the relevance of any differences
between courts becomes somewhat more significant. The European Court of Human
Rights is clearly influential beyond Europe in the development of the interpretation of
international human rights law. It plays a role in establishing the international law by
which the US Supreme Court is itself judged. Potentially, therefore, where the judgments
of the European Court of Human Rights, based in part on the jurisprudence of domestic
courts of contracting states, differ from those of the US Supreme Court, the issue
becomes one of the extent to which differences between these courts may indicate that
the US Supreme Court’s decisions fails to live up to international human rights law
obligations.
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Understanding human rights law ata theorerical level may also be informed by a com-
parative understanding, This concern forms the fifth justification for the adoption of a
In his contribution (in chapter two), Kai Maller distinguishes

comparative approach,
arship that may inform this

between two different approaches to comparative law schol
theoretical understanding. Comparison may involve engaging in the comparative analy-
rtain concepts and doctrines in different jurisdic-
tions, which he characterises as involving an examination of the history of ideas, In
contrast, compatison may be based on a view that there is a global conversation about
rights, and rthe purpose of comparison is how best to understand and adjudicate them;
at learning the normatively best way to take rghts
ay that a society makes sense of things’, we may

sis of the bistory and application of ce

here, comparative study is directed
seriously. To the extent that law is a ‘w
be able to use the way in which different countries treat particular issue, as a way of
peering into the cultural u nderpinnings of both our own, and other countries’ approaches
to human rights.

An important problem arises in how to do comparative legal analysis of human rights
cases in order to inform a deeper theoretical understanding of the nature of human
rights: how far does one abstract from the detail of each particular jurisdiction in order
to identify commonaliries and differences? A characteristic of scholarship attempting to
this way is the prevalence

use comparative analysis to inform theoretical approaches in
ays of doing things. Krebs

of attempts to develop ‘models’ which capture alternative W
develops models of contrasting ways to address the problem of clashes between secrecy
of intelligence material and due process rights. Christopher McCrudden and Brett
Scharffs (in chapter ten) develop models of how to deal with the relationship between
{reedom of religion and liberal government. Murray Wesson (in chapter fourteen)
adopts the model developed by Mark Tushnet distinguishing between courts that take a
more prescriptive approach to rights (strong rights) and courts that take a more deferen-
tial approach (weak rights).* There is frequent reference to Méller’s model of rights as
an important part of global constitutionalism.” But all these models are contestable
when the sheer complexity of the practice in any particular area of human rights adjudi-
cation is understood, and the danget of essentialising and overly simplifying to the
degree that the models are misleading is ever present. A good example is provided by
O'Cinneide’s challenge (in chapter fifteen) to the utility of Tushner’s weak righrs/strong
rights distinction as failing to capture the complexity of existing practice in the adjudica-

tion of socio-economic rights.

C. What do We Mean by ‘Human Rights Adjudication’?

We have chosen to examine the phenomenon of ‘human rights adjudication’ in this book,
but what exactly does this mean? One of the main difficulries in approaching the guestion

we identified as our central question, and doing so comparatively, is that what we mean

by ‘human rights adjudication” is problematic because it might comprise a range of

related but distinct phenomena in different jurisdictions. We need to have an understand-

ing of what we mean by human rights adjudication if we are to compare like with like.

¢ Mark Tushnet, Weak Courts, Strong Rights: Judicial Review and Social Welfare Rights in Comparatiie
Constitutional Law (Princeron NJ, Princeton University Press, 2009).
Kai Méller, The Global Model of Constitutional Rights (Oxford, OUR 2012).

—v—-—

The Pluralism of Human Rights A dindication 9

First, focusing on courts’ adjudication of human rights issues gives rise to a series of
questions. What, exactly, is a ‘court” and how do we go about comparing their activities
in the human rights context? Typically, four areas of comparison and contrast can be
distinguished: the Court’s structure and composition; its location within the political
systems 1ts procedural characteristics, and its deliberative performance.

The first art::l_ul' comparison is well illustrated by Anashri Pillay who argues (in chap-
ter seventeen), for example, that we need to be conscious of the structure of the Indian
Supreme Courtin understanding the results of litigation, In particular, she suggests how
relaxed standing requirements, the high volume of litigation, the common use of two-
judge divisions rather than the court sitting en banc, all contribute to the inconsistency
of approach which she finds in her analysis of the Indian Supreme Court’s dealings with
socio-economic rights.

As regards the second complexity, although several of the contributors contrast deci-
sions of the European Court of Human Rights and the United States Supreme Courr, we
need to be conscious that although they are both clearly courts, they are also signific-
antly different. The European Court of Human Rights is, and considers itself to Bc, an
international human rights court, whose main function is to resolve individual disputes
berween individuals and stares over the treatment of individuals; the primary focus is on
the relationship between the citizen and the state. The Court of Human Rii-,h(s isnota
constitutional court, in the sense of addressing also issues of federalism or the separation
of powers, except in this restricted area. In contrast, the US Supreme Court 1s not an
international court. The Supreme Court 1s, and considers itself to be, a constiturional
court. This means that it considers its principal function to be not the protection of
human rights as such, but rather the construction and organisation of a system of demo-
cratic government. Human rights are part of thar system, but are not the whole of that
system. We should not exaggerate these differences; nor should we minimise them.

The third area of comparison is also worth mentioning at this point. The procedural
characteristics of litigation are often crucial in practice. It is particularly in the context
of discussions of socio-economic rights that attention is increasingly given to the institu-
tional considerations in play: issues of accessibility of the court, m-’id.cm‘e, remedies, all
affect the likelihood that human rights issues will get to court in the first place, and
therefore the opportunity of courts to deal with a human rights question in the first
p.l:lcc. King and Edwin Cameron (in chapters eighteen and sixteen respectively) empha-
sise the importance in both South Africa and the United States of activity by non-govern-
mcnral organisations in appreciating differences between the two countries in how
II:ti.gariun is initiated. So too, differing approaches to what evidence is allowed and how
it is presented may be crucial in explaining different outcomes. As King argues, these
differences affect significantly the extent to which substantive legal ﬂp[':;'tlﬂd'lth devel-
oped in one jurisdiction are applicable to orher jurisdictions, and thus the potential for
appropriate comparison (let alone borrowing between these systems).

The emphasis in this book is on the fourth area of comparison, and we shall have
lf:tl;i:ri:;)h::g[:l:1‘.;11:3 l;‘\-.l.(‘.w.‘ ltmﬁm initial difﬁfult‘v in comparing courts in t.hIS
. ;]cci.:-,:s this sta_gt._ There are very rdlffcret?r styles of judicial opinion

} sions of human rights courts. We can distinguish a more personal,
grand style of reason-giving by courts from a more impersonal formal style.” The United

K Ly - ey
Karl Llewellyn, The Commuon Late Tradition: Deciding Appeals (Buffala NY, Hein Publishing, 1996 [1960]).
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States Supreme Court is essentially a common law court, in the sense that it regards the
interpretative and developmental role of judges as central, whereas the European Court
of Human Rights is poised between being a common law court and a court in the tradi-
tion of the civil law, which downplays the centrality of judicial ‘interpretation’. There is
much to ponder on here, but we can point to the highly personal tone of the Supreme
Court’s opinions versus the rather more austere, even formalistic approach of the Court
of Human Rights’ opinions as one likely result of the different origins and composition
\ate the differences but their different ori-

of the courts. Again, we should not overesti
gins go some way to explaining some of the differences in judicial style and behaviour
that we identify subsequently. In order to explore these issues, we have adopted a broad
understanding of the different institutions involved in ‘adjudicating’ human rights.

We also consider it important to capture a fuller range of legal methods giving rise to
litigation concerning human rights. We have, therefore, also taken a broad, rather than
a narrow understanding of ‘human rights’. As we pointed out in the introduction to this
chapter, by *human rights’ we mean to include issues thar include but also go beyond

international human rights law.

We therefore include, for example, what would traditionally be considered to arise in
rights litigation under domestic constitutional law, but in this too we adopt a broad under-
standing, in two respects. First, there are significant variations between jurisdictions that
share a constitutional tradition of judicial protection of human rights, and even those
jurisdictions that adopt a heavily constitutional and judicial approach to rights protections
draw the line differently; there is a significant theoretical difference between the German
Basic Law’s adoption of unamendable constitutional provisions, and the United States’
adoption of (at least theoretically) amendable constit utional protections.

Nor do we restrict ourselves to litigation challenging legislation - judicial review in its
strongest sense. We include within the scope of human rights litigation several different
ways of giving effect to human rights values. Paul Babic and James Krumrey-Quinn
identify different ways of giving effect to Bills of Rights provisions (in chapter thirteen):
{a) reading down statutory provisions so as to render them compatible with the Bill of
Rights — Babie and Krumrey-Quinn draw attention to the indirecr effecr of Bills of Rights
on ordinary statutory interpretarion; Krebs discusses in the Israeli context the technique
of interpreting the legislation, even against the plain meaning of the legislation, to con-
form to the required standard, instead of striking down the contested provision; (b) dec-
larations of inconsistency of legislation without rendering a provision invalid, as well as
(c) adjudicating actions brought directly against public authorities — an independent
cause of action. Pillay (in chapter seventeen) points to the importance of the Indian
Directive Principles in providing a resource for the expansive interpretation of the more
narrowly framed justiciable fundamental rights. Jochen von Bernstorff (in chaprer four)
distinguishes adjudication of individual complaints regarding the application of legisla-
tion by the Executive Branch, from reviewing legislation for conformity with human
rights standards (note the similar distinction in the UK Human Righes Act).

We do not restrict our conception of human rights litigation at the domestic level only
to constitutional litigation involving claims under Bills of Rights in written constitutions
because the extent to which human rights are recognised and guaranteed through consti-
tutional law in one jurisdiction might (and does) differ significantly from other jurisdic-
tions. Most recently, comparative human rights analysis has been carried out primarily
as a branch of comparative constitutional law. We consider it important to get beyond
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this now traditional focus on simply describing constitutional methods of protection,
Jurisdicrions differ in the way they divide human rights issues between different types of
domestic legal regimes, with some jurisdictions tackling human rights issues through
administrative law, private common law, or ordinary legislation specifically addressing
a particular human rights problem, rather than through constitutional provisions. Of
the jurisdictions discussed, Australia is now the best example of a jurisdiction which has
no (federal) Bill of Rights and deals with human rights though a patchwork of legislative
and common law methods, combined with the use of a limited range of long-standing
constitutional principles like separation of powers. Merely because a particular jurisdic-
tion does not possess American- or German-style constitutional judicial review does not
mean that there are no legal remedies available. These differences do matter in terms of
the approach to judicial reasoning that is adopted. It is clearly the case that the interpre-
tative approaches to constitutional texts sometimes differ significantly from the inter-
pretation of ordinary legislation, for example. I

We adopt a broadly functional rather than a conceptual analysis of human rights liti-
gation. The importance of this more expansive approach to what we consider human
rights litigation is most apparent in the discussion of socio-economic rights. We include
jurisdictions that explicitly provide for socio-economic rights as such in their constitu-
tion (South Africa), jurisdictions that protect socio-economic rights through expanded
interpretation of civil and political rights (O’Cinneide provides examples, such as the
right to equality, or the right to life), jurisdictions that protect socio-economic rights by
way of ordinary legislation, and jurisdictions that protect important elements ol',sncm‘-
economic rights through the use of administrative law controls. King, in particular,
shows the different ways in which the Unirted Srates has advanced socio-economic righr.ﬁ.
not through constitutionalising socio-economic rights in a text bur by the use of other
methods, such as through the interpretation of equality, through the application of
administrative due process rights in welfare benefir decision-making, in providing rights
to prisoners for state-funded medical assistance, and in forms of statutory interpretation
that are generous towards those claiming public resources. We do this because we con-
sider that one of the important questions to be considered is what difference it makes to
adjudication which way rights are protected.

1. THE ADJUDICATORY PLURALISM OF HUMAN RIGHTS

By examining human rights law compararively, we suggest that we can see better whar
human rights law involves at a deeper level. From this perspective, building from the
contributions of those in this book, we can say that human rights law :|pp<:ars\ro be radi-
cally pluralistic, in the substantive understanding of how particular rights apply, in what
‘*human rights® means as a conceptual category, and in the structure of ruasr_;mng that
courts adopt in addressing these issues, -

A. Substantive Diversity in Human Rights Adjudication
The diversity of human rights law relates, first, to the substance of the human rights

decisions reached. Here are some of the ways this diversity can be identified in the
contributions that follow,
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1 right? This question turns out to be more pmblemaz:lc than
If we were to focus on gross and crude violations of
, and so on, then the

First, what is a humar
might first appear to be the case.
human rights, such as torture, genocide, ethnic cleansing, mass rapes
definition of what constitutes a human right (and human rights law) is fairly unproblem-
atic. Like the approach to the definition of obscenity thatsays ‘I can’t de.ﬁnu it, l_am I know
it when I see it’, we can agree that genocide is a violation of human rights without any
very sophisticated reasoning or justification being necessary. What we should do about it,
when international intervention is justified, for example, or whether there shou‘!d be an
international criminal court are real issues. Burt that genocide is a violation of human
rights norms is now an uncontroversial proposition. In other contexts, however, not hav-
hat human rights are can lead to real differences. In certain

nga commaon COI]{'U])[[G“ Df w ‘
will be a theoretically related dispute about

contexts, not all, but cerrainly some, there _
what we mean by the concept of a human right, particularly given the emotional force
which an allegation of a violation of human rights now has in many countries.

Secondly, who or what can be a right-holder? Must it be an individual or can a group
or a corpr.nrarion be a rights claimant? We can see contrasting concer\rim_as of hum:l.ﬂ
rights, individual rights versus institutional group n:ghl-a_. in thr\:‘ contribution by Babie
and Krumrey-Quinn, which considers the rights of religious institutions to excrcise
internal powers without interference. We commanly come across similar Cf!ntru\'(‘ﬂll’.‘&
in several other sitnations. In abortion, the issue is raised in the context of \\'11:1(‘5:1.111(:
have claimed as a ‘right ro life’. Can a foetus be a right-holder? Where someone is in a
permanent vegetative state, do they remain ‘*human’, and are they l'|g|1r—hu|dl:rls? .,-\n:
human rights necessarily individualistic? Do human rights :lFtsiL:h to everyone within a
particular territory, or are they restricted to those who qualify aumrdu_m to some thcr
status, such as citizens, or men? In other contexts, such as the issue of minority rights,
we have to consider whether groups can have rights as such. Or does the idea of group
rights, or collective rights — rights that are held by the group or the collective — run coun-
ter to a basic element in an acceptable concept of human rights, namely that human
rights must necessarily be individualistic, and reducible to mdi».'idu;ll I:ighrs? This dis-
. an has noted: ‘raises theoretical questions of who can have
questions of which relevant entities

pute, as Michael Freem
human rights. Such an analysis in turn raises . .. A
exist, what properties they have, and which properries are necessary and sufficient con-
dirions for having human rights.” .
Thirdly, who are the addressees of human rights? Human rights organisations like
:\mr1cst}'-Imcrn;\timml have been faced with the question of to what extent groups other
porations) should be regarded

than governments (such as terrorist organisations, or cor

as capable of being in violation of human rights. Do human rights norms address srates
ST vAare ac o) » -

and governments only, or do they address everyone, including private actors? Are human

rights held against the state, or held against all? There is a fundamental tension between

regarding the state as the main problem (the state as oppressor), and regarding the state
as part of the solution (the state as protector).!” The United States Bill of Rights has a
relatively restricted view of constiturionally protected human rights; they are rights

" Michae! Freeman, “The Philosophical Foundations of Human Rights' (1994) 16 Heman Rights Quarterly
491, 454, :

* 1, Lazarus, ‘Positive Ohligations and Criminal Justice: Duties to Protect or Coerce’ in Julian Roberts and
. Principled Approaches to Criminal Law and Criminal Justice: Essays in Honour of
Ashworth (Oxford, OUP, 2012).

Lucia Zedner (
Professor Andret
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against the state,' not against all, bur in orher jurisdicrions, such as South Africa, the
position is often less clear-cut, as Babie and Krumrey-Quinn consider in the context of a
discussion of the consriturional right ro be free from discrimination.

This question of which approach is the appropriate *human rights® approach becomes
even more contested when we include the vexed issue of the role that positive obliga-
tions play in current understandings of human rights, As we shall see, for example in the
contribution by Babie and Krumrey-Quinn, the distinction 1s sometimes made between
negative rights (such as the typical civil liberty of freedom of expression) and positive
rights (such as the typical socio-economic right to basic health care}, although Cameron
regards the distinction as ‘misleading’ and too crude to capture the legal practice. This is
a particularly pressing issue in the socio-economic rights context, where the distinction
often features, with positive rights often being adopted because of concerns to ensure
greater access to distributive justice. Yet, as King shows, the United States Supreme
Court opted for an interpretation of the US Bill of Rights that for the most part famously
comprises negative but not positive rights.

Fourthly, are ‘human rights’ greater than simply the sum of its parts, or are ‘human
rights’ just a ragbag collection of separate unconnected rights? Is ‘human rights’ a ban
ner signifying a common moral urgency based on some shared normative principle, or
just a flag of convenience? And, to bring the issue back to the narrower concerns of this
book, is the adjudication of each right in issue essentially suf generis in terms of the
approach taken? Can we accurately speak abour ‘the’ approach to human rights adjudi-
carion? There is an important emerging human rights scholarship that seeks to find the
underlying unity of human rights adjudication in the widespread use of proportionality.
Maller and Yowell, among others, argue that the jurisdictions discussed appear to share
a strong common approach in subjecting prima facic breaches of human rights to a pro-
portionality analysis. On the other hand, we have clear examples where the courts do
not subject some important rights to proportionality, such as the right to be free from
torture, Carolyn Evans notes how legislatures and courts may adopt a ‘portfolio’
approach, adopting different straregies in different contexts, even where these different
approaches seem inconsistent with each other. She argues that legal systems will proba-
bly continue to shift somewhat uneasily between approaches. And Pillay’s analysis of
the Indian case law discloses, as Wesson says, a ‘radical inconsistency’ not only in terms
of the differing approaches taken to different rights, but how these approach differ over
time concerning the same right.

Fifthly, are human rights to be understood in universal or context-specific terms? The
strong ideology of human rights is that they are universal in their significance; they are
not rooted in any particular region of the globe, but appeal across cultures. Yet, at the
same rime, as O'Cinneide argues, and as is clearly on display in the subsequenr chaprers,
different jurisdictions have very different *boundary conditions’ that limirt the extent to
which rights can be legally enforced in any given jurisdiction. (He shows how these
boundary conditions will structure how social rights are adjudicated, interpreted and
enforced, but his argument is of significance across the range of rights). Different con-
tributors give examples of how differing boundary conditions contribute to divergence
in rights interpretation and enforcement, such as the different institutional contexts in

! The question of whether they are rights against State governments as well as against the federal govern-
ment was for |(mg_ a contentious question.
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s giving rise to different types of litigation. We have already
portant the institutional context of Indian litiga-
t or social action litigation being dependent on
1s. O'Cinneide himself identifies differences in
"y, differences in the sources of judicial

which litigation emerge
observed that Pillay describes how im
tion is, with the role of public interes
organised non-governmental organisatior
textual and doctrinal starting points (‘text matiers :
authority, and differences in the nature of the constitutional culture as important fac-
tors, the latter being well illustrated by the contrasting approuchcsl taken w0 human
rights adjudication in jurisdictions with lrnns{'r_arr.n;1l.we :m_Ll conservative Bills of Rights,
15 Wesson discusses, King and Cameron identify how thfcr;:n; courts construct thc.lr
approach to social rights adjudication {and in particular how interventionist to be) in
part based on the responsiveness of the other hmncht_js of government. —
Perhaps the most important ‘boundary condition® relates to the differing l‘l!slﬂ_rl(.:l
conditions of different jurisdictions, All of the courts discussed are engaged in a llit.'.]llt';l.[t
balance of relying on and, at the same time, constructing a l's::ilrtcgl identity in their juris-
dictions through their interpretation of human rights standards. Bur whilst con,clfrxrcm:g
these identities, each court requires a degree of already existing ;:umm(lap_consmuu.nnnl
identity from which to build, in order to provide the basis for its most difficult dec sions.
This tension between identifying what is an already existing identity and tlu.? creation of
1 new identity for different times has been something that courts have conlm_mcd over
i As we read the chapters in this book, we sec how !rt:qLu.‘}‘l(ly
different countries help to explain why there are differ-
¢ why institutions behave differently on some human
rights issues. One obvious example is the United States, thi.':: [hc. history ot crm:stm:-)
tional judicial review between the 1900s and the 1930s, beginning with Lm'l'm:{r \_1.JF}SJ.
and ending with the Court’s acceptance of the New Deal’s radical expansion of the inter-
state commerce clause,” has continuing significance, as Yowell discusses (in chapter

ra
h‘;:;n we are left with a dilemma. While we need to have an understanding El.l-lhl.‘-l'.()l‘)"_t()
appreciate what is going on, to what extent is !1§sror)' considered to be a ,m,.rr ific ation .tur
adopted? The answer to that question I1mes us back o the issue of univer-
salism versus cultural relativism. If courts accepr the former, then hlsmrylhh;w a much less
certain role as a justification, as opposed ta simply beingan u.n-:|'.|.1m1.'mon. (The .much more
restrictive approach adopted in Germany to the expression of r_a!cml harr.m.l in public is
explained in large part by reaction against {icrmﬂn.:.".\ history of anti-semitism, lult. .dm.‘.ﬁ
that history justfy these greater restrictions?) But if courts aceept r_hc latter, tiu;.n history
may be both an explanation and a kind of justification. The use of the meta-principle E}f
: le of this. Cameron identifies the close relationship
{an apparently highly

the course of their history.
differences in history between
ences in human rights policy, o

the approach

human dignity may provide an examp
between socio-economic rights and the concept of human dignity
universalistic concept) but at the same time -:xp].linls._how dignity is a flexible, co.n\t.ext-
specific concept: ‘what is required to live in dignity differs w.uicly in different contexts’.
Finally, what are the circumstances in which a human right can be succulssfull.v over-
1? Are human rights in general properly to be considered to be rules with a deontic

ridder 4 i
hts as trumps’ analysis'), or should human rights

character (as in Dworkin’s original ‘rig i
be thought of, in a particularly influential alternative way of thinking abour them, as

1 Lachner v New York; 198 US 45 (1905) {United States)
o Culminating in Wickard v Filburn, 317 US 111 (1942) (United States). : =
1 Ronald Dworkin, Taking Rights Seriously (Cambridge MA, | Jarvard University Press, 1978)
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‘optimization requirements’ (Alexy’s analysis of constitutional rights'). Here too, the
contributors identify radically diverging approaches being adopted by courts. The issue
comes to the fore particularly in those contexts where conflicts arise berween one right
and another right, for example between the right to freedom of religion and the right to
freedom from discrimination, or where there is a conflict berween the right ro life and
the right to due process. Where there is an apparent conflict of rights, should we accept
some hierarchy of rights, with some rights being more importanrt than others? Some
have suggested, for example, that some rights are intrinsically valuable — that is they are
valuable as ends in themselves — while others are merely instrumentally valuable — thar is
they are valuable as a means to an end — and that intrinsically valuable rights have
greater weight than instrumentally valuable rights. Bur there are considerable problems
that arise in the application of this approach. In the context of the right to a fair trial, or
freedom of expression, is this intrinsically valuable, or merely instrumentally valuable,
or both? More importantly, is it correct to argue that something being intrinsically valu-
able means that it should rank above instrumentally valuable goods? We shall see that
different courts reach different conclusions,

B. Why is Human Rights Adjudication Problematic?

We can say, therefore, that courts diverge significantly in their substantive understand-
lll'lg ()f [‘mm:ul rli_’.l'.lt.‘i I ways l'hﬂr rL'S'I.lll n ‘ngniﬁtantl)‘ dl\'t:rp,mg outcomes In }Il]“'lﬂ”
rights litigation, Before we attempt to tackle the other respects in which the courts sig-
njﬁ(ﬂﬂl'l}' dn‘crgl‘. mn Pﬂrflk:iliar L [J'IL‘H' GPF‘TUJCh o ll'lrt.'l'lﬂl't‘l"ﬂt]{}”‘ we I'.IUCL{ o i]]l([t'l"
stand the concerns that have contributed significantly to pressures o develop a
distinctively legal methodology of rights adjudication.'

A distincrive feature of many human righrs norms is thar they are couched ar a very
high level of abstraction, and that they engage deeply moral or ethical questions; this is
not true universally with regard ro all that are considered to involve human rights claims,
but these features are sufficiently widespread that human rights practice in general is
often considered to be characterised by these features. Given these features, what do nsti-
tutions do when they try to work out what these abstract moral or ethical propositions

mean when they need to be applied in particular circumstances of claimed violation? In
particular, how do conrts react when faced with this task? And the answer, at an equally
high level of abstractior

15 the same for all courts. They are required to develop a certain
practice of justification for the extensively interpretative function thar they are undertak-
ing when they adjud

te human rights claims. The courts are much less able, or likely, to
rely on justification from authority that is more central to other areas of judicial adjudica-

tion.'” In developing an appropriate justification of their interpretative function, courts
need to be aware that there are two main criticisms that have been made of judicial adju-
dication of human rights issues, other than simply criticism of the substantive differences
at which human rights courts arrive. As Cameron suggests, the issues of judicial compe-
tence and judicial legitimacy predominate in discussion, Each has several dimensions.

Y Robert Alexy, A Theary of Constitutional Rights (trans) Julian Rivers (Oxford, OUP, 2002),
" won Bernstorff, chaprer four of this volume.
Cp Joseph Raz, Between Authority and Interpretation: On the Theory of Law and Practical Reason
(Oxford, OUR 2009,
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competence in the human rights area question whether

Those concerned with judicial ; t "
human rights issues have particular dimensions that mean that judges are ill equipped to

handle them, and (usually) that other institutions of government are bcrtn‘-r equipped. So,
d the courts are in deciding questions of

for example, we could question how well equippe :
they receive, or

fact in national security cases: are judges prevented by the Lr;nning.thar Bive, Gf
because of the institutional context in which they operate, from making accurate hndmg;:
of fact that there is, or is not, an existential threatto a |‘a-.11'tnc5||nrlcm.:nrr)' tr.mp t:’:lrrurt:i[:w
Krebs (in chapter nine) questions whether, under current institutional Iu_mratlons? the
judges are competent to do so. Her argument is organisational and not |>cr:‘0nal;.1r is ml'.-{
thar the judges are not professional enough, but rather thatthe processes, the institutiona
limitations, and the dynamics that develop around national security cases, prevent them
review of secret evidence in counter-terrorism cascs.
adjudicating socio-economic rights issues, which
issues unsuited to judicial methods.'® By

from being able to conducr effective
A similar issue arises in the context of
have often been thought to involve ‘polycentric’ : dicia
contrast, those concerned with judicial legitimacy in human rights litigation include ij‘
cerns that, irrespective of whether judicial institutions are competent 10 handle \u'.h
issues, it is illegitimate for other reasons that (th should do so, such as for dcmuu.:l-:u
reasons, or reasons based on the separation of powers. The issue of the relationship
and the democratic process is one thar refuses to go away, particularly

berween the courts 15€5 | :
as explicitly anti-majoritarian. Why should judges

so when the rights in issue are seen :
rather than elected politicians get to decide these issues?
For reasons of institutional survival, if for no other Icasqr_l..thc courts nllcq15c1\-csi!113flc
a compelling interest in heading off any significant crisis of faith in human rights rul ju 1|—
cation, based cither on competence or legitimacy. The courts are rhcmgclws deeply
interested in negotiating both the issue of judicial incompetence and that of ;udw‘@] |H|_.--
All the courts share a central problem of how to secure and retain legitimacy
hly indeterminate texts, The only way, ultimately, to secure
this legitimacy is by persuading their audiences ll.m[ w'h:.t they are doing |is c"(m“?lj]ﬁ
legal judgement, as Justice Breyer argues in van Orden.,” ThL‘IUI':ImalU. aut 10r1:.\_fl U a
these courts lies in the power of the written word and the \.\«'I.SdUII'l of r.hc.lr dcuﬂ.nns.
st to justify to its audiences how it is exercising

Each court has wrestled with how be . Aariaies
legal judgement in the contentious areas of human rights, and each has developed a

range of techniques for doing so, but the problem of Ic.gitinmc}.’ rc.m.ains. L’.)Im- approach
thar the courts have developed, seeking to address the issue of ]udlup\] ]egitlmacy. is ic
of interpretative principles that attempt to d_1st:|nce their ultimate decision
litical or simply moral. The other approach, secking to
e, is that the courts have adapted the institutional

gitimacy.
when interpreting often hig

adoption
from being seen as simply po
address the issue of judicial competenc
characteristics of the courts themselves, We turn now to consider both these approaches.

C. Judicial Distancing Strategies: Diverging Interpretative Moves

al techniques that courts adopt in attempting to construct a work-

We can identify sever . .
man rights adjudication that s distinctively legal

able and convincing approach to hu

1 As Wesson, chapter fourteen of this valume, Suggests. . . .
¥ Van Orden v Perry, 545 LS 677, 698 (2005) (Brever |, concurringl (Urited States).
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and does not fall into the traps just described. Courts attempr ro distnguish whar they
are doing in adjudicating human rights claims from simply acting as political or moral
actors by using ‘distancing devices ‘ach, though in different ways, responds to the
need to give reasons that the judges will hope to be discerned as genuinely legal reasons,
relying on legal sources to base justificarions for decision-making, not (just) political or
moral arguments, and adopting criteria for legitimarte judicial human rights methodol-
ogy thart seek ro provide, as von Bernstorff suggests they must, a degree of coherence and
predicrability.

(i) Textual and Originalist Interpretations:

Different methodologies have been proposed for trying to answer the question of what
human rights involve as a legal issue. One approach to the question is descriptive. One
variant of the descriptive approach attemprs to answer the question by developing a
simple narrative about how the term has come to be used, and how its usage has devel-
oped and changed. Another type of descriptive approach is thar of categorical designa-
tion, which lawyers often adopt. We say that human rights are those rights designated as
such by law, whether domestic law, or international law. So, to the quesrion, ‘whart are
human rights?’, one response is to say: look at the Universal Declaration of Human
Rights, or look at the International Covenant on Civil and Political Rights, or look at
the German Basic Law.

This ‘descriptive’ approach has given rise to two different methods of interpreration.
One is the textual method in which the court regards the acrual words of the written rext
as determining the application of the text to the problem before the court. This approach
is often combined with an approach that emphasises the meaning of the words as
intended by the legislator. Usually this bistorical method is concerned less with the dic-
tionary meaning and more with broader understanding of whar the textual provision
was intended to achieve as revealed by an analysis of the legislative history or the travaux
préparataires. In the case of a constitution, this could involve the understanding of the
ratifying convention or of the drafters,

Textual and historical approaches are considered by some judges in human rights
courts to be important bedrocks to justify their conclusions, because they are the closest
that courts can come to the classic authority-based justifications for judicial reasoning,
Courts rely on originalist approaches, and on the historical authority of the founding
fathers, to justify the preferred conclusion, or courts rely on the plain meaning of the
text to determine the issue. Babie and Krumrey-Quinn point to the importance attached
to the inclusion of sexual orientation as one of the grounds of non-discrimination in the
South African Constitution as an important source of justification for the expansive
approach taken by the Constitutional Court in gay rights.?! Different texts give rise to
different legal resules. Sometimes texts really matter and the court considers that it sim-
ply has no alternative other than to follow the plain words. We should nort ignore, there-
fore, the extent to which differences in results between courts in different jurisdictions
arise directly from different textual provisions being present. Despite there being signifi-
cant overlapping consensus between human rights texts, particularly those enacted afrer

] Raz, *On the Authority and Interpretation of Constitations: Some

Cu_nsrrm.'l'ou.#.fsm. Philosophical Foundations (Cambridge, CUP, 1998).
* See also van der Vyver, chapter twelve of this volume.

Preliminaries’ in L Alexander {(ed),
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Some relevant constitutional texts, patticu-
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such a level of generality, thar the really hard questions of interpretation are not ar all
clearly addressed, and we must (either explicitly or implicitly) adopt a theoretical
approach to the meaning of human rights in order to interpret them. Not surprisingly,
then, there are important examples where text and history seem much less evident and
much less important. There is a strikingly useful example that Pillay provides of consti-
tutional borrowing by India of the Irish constitutional mechanism of directive princi-
ples, in which the close similarity of the drafting of the two sets of provisions has not
resulted in a similar approach being adopted by the Irish and Indian Supreme Courts,
Instead, we find the opposite, apparently showing the relative unimportance of text and
history in this particular context.

(ii) Normative Reasoning

The alternative to the adoption of a ‘descriptive’ approach is that of an explicitly *nor-
mative’ approach to the idea of human rights. In the seventeenth and eighteenth centu-
ries, advocates of rights derived them from God, or from what was ‘natural’. In our own
day, there has been no shortage of explanations of the normative underpinnings of
human rights. Some have argued thar they derive from the concepr of equal concern and
respect, some from notions of distributive justice, some from ideas of what is necessary
1o satisfy basic social needs. And the idea that the defininion and interpretarion of human
rights involves a normative element is one to which some of the judges we will be
encountering in this book are strongly attached. This contributes to the significant ideo-
logical differences between the courts in their understanding of human rights in general
and their understanding of specific rights in parricular. As we have seen, ideological dif-
ferences between the courts are clear. Judicial review, perhaps particularly in the context
of human rights cases, often involves highly contested issues of morality, ethics and val-
ues, and courts are mostly highly conscious of the need to develop methods of dealing
with ir.

Yet, for the courts to adopt a straightforwardly normative approach is problematic.
In particular, there is a persistent concern that adjudicaring human rights issues involves
judges relying on their own subjective/political weighting of interests to a greater degree
than they would in other areas of legal decision-making. These concerns are often
expressed as giving rise to conflicts with the ‘rule of law’, in so far as judicial adjudica-
tion fails to erect stable and predictable standards of human rights protection,” and with
the principle of the “separation of pawers’, in so far as it leads to an allocation of respon-
sibilities to courts that are properly the domain of other branches of government because
they should properly be made by way of democratic decision-making.® One type of
normative reasoning in particular is heavily crinased: that type of reasoning which
involves judges ‘balancing’ different interests and deciding where the balance of advan-
tage lies, taking everything into account. Where courts are engaged in ‘balancing’ of
tights, or rights and other interests, the question of the legitimacy of judicial decision-
making is often raised — isn't balancing a ‘political’ function? In particular, von
Bernstorff’s functional account of judicial decision-making strongly criticises ad hoc
balancing,.

* von Bernstorff, chapter four of this volume,
= Especially in national sceurity and (Wesson, chapter fourteen of this volume) socio-cconomic rights areas,
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. 3 IC Y 1
(iii) Developing Alternatives to Pure Normative Reasoning and Pure Description

The bulk of the reasoning discussed by the contributors to this book involves neither
purely descriptive, nor purely normative analysis of the type just dcsgnbm.'l.. Instead,
what we see is the evolution of alternative approaches to justifying judicial adjudicarion
of human rights ¢laims. Four methods of interpretation not so far discussed may be
identified: a functional or structural method that emphasises neither the text nor the
historical meaning, but the way in which the provision to be u'.rcrprf_'tcd fits within t!w
legal (often the constitutional) system as a whole, encouraging an interpretation of a
right that ensures that the system functions in a coh-ercm., h.-lr.rm_:.mluus way; a docrm.::rf
method, in which the decision is based partly on an analysis of judicial precedents, which
are regarded as imposing an obligation (or at least a strong pressure) on the ]Iudp,c to fol-
low or at least distinguish them in subsequent analogous cases; a prudential nleﬁbt._:rf,
involving the judge assessing the consequences of cach possible interpretation, mclucllmg
such considerations as convenience, efficiency, and political support; and a teleological
method. which identifies the end or purpose thar the provision ta be interpreted is
intended to achieve, and interprets that provision in the way that optimiscs the prospects
of its realisation.

The contributions that follow this Introduction show how different courts give greater
or lesser weight to these different methods, resulting in four pmﬁnculur clm.mcrensncs of
judicial interpretation in human rights cases: the use of cntcgnrl.m] reasoning; the adop-
tion of proportionality analysis; the use of judicial borrowing from 9{1]-:[' jurisdictions;
and the development of meta-principles as a method of resolving conflicts. We shall have
more to say about how these differing approaches interrelate, and how none has proven
nnc.nnrmv;:rsi.al but, for the moment, we need to identify the essential elements of each.

tiv) Categorical or Definitional App roaches

Maéller argues that ‘[clontemporary rights jurisprudence’ splits the ':111;1|}'.">‘Ifi of a human
right, which has alleged to have been breached and is the subject of litigation, into two
stlagcs: first, whether the contested measure interferes with the right, -.1Tu| suc.ond.utf it
does, whether the justification offered for the interference is ‘pl‘oporrmu:uu. Mul[lcr
argues that the first stage ‘has become less and less important in pracw..'c’,j(}rhcrs disa-
gree, in particular Babie and Krumrey-Quinn, who stress that 'cafegnr:cni :tppro;l;]n:x
to rights interpretation, in which primary emphasis is given m_thc first stage are of prime
importance in some jurisdictions, with respect to some particular rlghf_-*- This dispute
involves rwo distinct questions, First, is the second stage proportionality analysis the
dominant judicial approach to human rights adjudication across jurisdictions? Secondly,
even if it is. are some rights generally excluded from this approach; does proportionality
apply across the board to all human rights or only some? . '

We shall return to consider the second issue in a moment; it 15 the former issue, Imw-.
ever, that generates the most debate between the contributors, with the United States’
approach to rights adjudicarion being identified by several Lfll\i‘l‘lbl]tf}t’ﬁlﬂn a central case
in which caregorical reasoning predominates, rather than proportionality .-u.:.-ﬂysm. 'Ilhc
classic example is in the jurisprudence of the United States Supreme Cnnr'f interpreting
the First Amendment, in which adjudication frequently focuses on the definition of the

right, rather than any justification for infringing it. Babic and Krumrey-Quinn argue
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that the United States has adopted a caregorical approach on the issue of the rights of
religious institutions to exercise internal powers withour interference. King also con-
trasts a United States categorical approach to rights, involving fewer tradeoffs, with a
balancing approach to rights, requiring more frequent tradeoffs with other interests. He
suggests thar the American rights culture has a greater reluctance to engage in balancing
and that the more dominant American view is of ‘rights as trumps’, with the effect that
the circle of protected rights is more narrowly drawn, but the protection accorded ro
those rights within the circle may be greater.

Adopring a categorical approach, under which proportionality is not predominant,
means that the courts may appear less flexible. But courts that generally adopt a more
‘categorical approach’ have sometimes developed other practices to cope with these
types of situation, where they think it may not be appropriate for the Court to intervene
for the moment, but where they may not want to wash their hands of the relevant issue
in the furure. The legal scholar Alexander Bickel termed the use of such techniques by
the United States Supreme Court ‘the passive virtues’.* He emphasised how the Supreme
Court ‘wields a threefold power’. It may strike down legislation as inconsistent with
principle. It may, by contrast, legitimate legislation as principled. *Or it may do neither
... and therein lies the secrer of its ability to mainrain itself in the tension between prin-
ciple and expediency”” A court has many ways of ‘not doing’. It may deny that it has
jurisdiction to hear a case, or argue that the plaintiff lacks standing to bring it; it may
dismiss a case for lack of ripeness or refuse to hear it on the ground that it rases a *paliti-
cal question’ best decided by the legislature; or, it may decide a case on a narrower basis
than that proposed by the parties and carefully avoid key constitutional issues. Hickman
and Tomkins show clearly how the absence of a proportionality-type approach in the
United States courts on national security issues, and the adoption of a categorical
approach, led to the courts deciding that no judicial intervention was jusufied, in con-
trast to the approach initally adopted in the United Kingdom courts. For other con-
tributors, however, the sharp dichotomising of some jurisdictions as adopting a
categorical approach whilst others adopt a proportionality approach is much too crude,
as a general proposition.

(v) Proportionality

The perceived attraction of the proportionality test, as Maller points out, is to avoid the
accusation that balancing is merely the exercise of a straight-forward political judgment
by the courts, whilst also giving the courts sufficient flexibility to take all relevant con-
siderations into account. The concepr of proportionality plays a dual role in the contri-
butions that follow. On the one hand, it provides the topic of one of the sections; on the
other hand, it is also discussed extensively in the other sections discussing the three sub-
stantive arcas of religion, security, and socio-economic rights. There are four particular
issues that it is useful to identify in this Introduction regarding proportionality.

#* Alexander M Bickel, “The Supreme Court, 1960 Term-Foreword: The Passive Virtues' (1961) 75 Harvard
Law Review 40; and Alexander M Bickel, The Least Dangerows Branch: The Supreme Court at the Bar of
Folitics {Indianapolis IN, Bobbs-Merrill, 1962).

4 ibid, 69,
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courts are evident in the contributions in this book, not least in the chaprers dealing with
judicial review of national security issues. The doctrine of the ‘margin of appreciation’
by the European Court of Human Rights is a classic example, and perhaps the most
obvious. But there are other less dramaric methods on display. Some courts have adopted
standards of review, less interventionist as regards review of legislation, that appear
to involve the re-importation of categorical reasoning into proportionality analysis.
When the Court of Human Rights decides thar it accord a wide margin of appreciation
to states in areas of sexual morality, it reintigrates categorical reasoning into
proportionality.

(vi) Persuasive Precedent and Comparative Law Reasoning

The doctrine of precedent in the human rights context plays a controversial role. On the
one hand, relying on precedent is a classic method of attempting to secure support for a
judicial decision, with the judge showing how previous judges have decided a similar
issue is the way that the judge now proposes. To rely on precedent is not only to follow
the principle that like cases should be decided alike, but in doing so also to seek to defuse
criticism that the decision is simply an expression of the judge’s own preferences; the
judge is just following what his or her predecessors have done. On the other hand,
human rights has an important disruptive role, sometimes secking to challenge orthodox
ways of viewing established relations, and judges must be conscious of the need to adapt
the law to ensure that it conforms to human rights standards; it is noteworthy that prec-
edent is more often thought in human rights cases than in other areas of law 1o be per-
suasive rather than binding, even in those jurisdictions in which the common law
doctrine of precedent is generally followed.

Legal precedents usually come from courts in the same legal system as the judge rely-
ing on them, but the contributions to this book identify a variant on this approach. In
the discussions of the case law, there are also examples where the courts in one jurisdic-
tion have examined and cited the approaches adopred in a different jurisdiction, with a
view to considering how the foreign approach might help in deciding the case before i,
and in helping to justify it, demonstrating how the court’s decision is driven by law
rather than by politics, as Evans suggests, Johan Van der Vyver identifies (in chapter
twelve) how the South African courts use American jurisprudence in religion cases. Goss
identifies the influential use of comparative experience by the European Court of Human
Rights in the Chahal case, based on experience in Canada, leading to the adoption of the
special advocate scheme in national security cases in several other jurisdictions. Cole
and Vladeck show how comparative analysis was used by the Supreme Courr of Canada
to arrive at a conclusion as to what was required under the Canadian Charter in the
context of national security cases by helping the court make an empirical judgment as to
the consequences in practice of various interpretative options. In these cases, the courts
appear to consider that a comparative approach is particularly compatible with a view
that human rights are of universal (or at least transnational) significance, and thar this
will be an appropriate distancing device.

We also know, however, that this practice of judicial borrowing across borders is far
from being a sertled practice and, indeed, remains highly controversial in particular
jurisdictions, notably the United States, where the acrimonious debate between the just-
I¢es on the appropriateness of the practice in adjudicating rights is well-known, and
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where those opposed to the use of such comparisons often view these rights as culturally
relative and contextually contingent. But the United States is far from unique in its skep-
ticism about the usc of such borrowing. In their contribution, Babie and Krumrey-Quinn
at Australian courts are not drawing on United States jurisprudence on reli-
the Australian constitutional provisions being modeled to
arent textual differences between

point out th
gious freedom issues, despite
these provisions, because of the app
ffering historical contexts, a neat example of

More importantly, however, the use of
dichotomies we have discussed;

some extent Oon
the provisions as well as the countries’ di
how different distancing techniques may clash.
techniques of judicial borrowing does not escape the
rather they are imbedded within this technique. As Lazarus observes: ‘[t]he comparativ-
ist must walk a tightrope between respect for local variation and the assertion of gener-

alisable truths™

tvii) Role of Meta-Principles

as arising throughout the book, so too,

ral meta-principles are particularly
equality, and democracy arc each

terpretation of specific texrual

s berween specific rights often

Just as the issue of proportionality can be seen
reta-principles crops up continually. Seve

the role of n
autonomy, liberty,

prevalent in rights interpretation:
identified by one or more contributor as influencing on in
provisions, so that in some cases, the conflicts and tension
appears to be translared into a conflict berween meta-principles. Perhaps the most (cur-
rencly) controversial of these meta-principles is the principle of *human dignity’, which
arises in the context of discussions of proportionality (von Bernstorff), and the right to
open justice, but is particularly discussed in the context of socio-economic rights.
O'Cinneide identifies the use of dignity in socio economic rights adjudication in the
German context. Pillay’s contribution points to the importance of dignity in the context
of socio-economic adjudicarion in the Indian context, Cameron identifies the use of
human dignity as an important consideration in the social rights jurisprudence of the
South African Constitutional Court. King shows how a recent United States Supreme
Court case used the concept of dignity as a basis for justifying requirements to provide
adequare medical care for prisoners. [owever. if the courts using the concept of human
dignity thoughe that they were adopring a device that would lessen the controversy sur-
rounding their human rights decisions, the opposite appears to have been the case, and

the use of human dignity has generated yet further controversy.

(viii) Adapting thel wstitutional Capacity of Courts in Diwvergent Ways

are in the process of developing new approaches
to adjudicating rights 1ssucs, what O'Cinneide describes as the changing ‘technology” of
judicial review. These changes appear 10 be driven, at least in part, by judges’ concern to
address issues of judicial competence. Thus, as King argues, drawing on American schol-
arly literature originating in the 1970s, courts have developed a ‘public law’ lirigation
model comprising several features: facilitating greater amounts of empirical information
being made available to the court (Paul Yowell notes the strong connection between pro-
portionality-type review and use of empirical evidence), permitting judges to become

Finally, we can identify how some courts

® | azarus, Contrasting Prisoners’ Rights (above n4) 10L
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D. Looming Legitimation Crisis?

The very creativity of the courts in addressing the challenges of legitimacy and ¢ :
tence has C!c‘.alrly not worked, if by ‘working’ we mean that it has s‘n}i%ﬁcd ‘LllL)]' s m'm'pt-
th:u human r|g]1r§ judging is legitimate and competently hanrl]cd: anccd [r‘hc |::r(-)P:I]iL-m
tive tHexibility Ir_:i‘ the courts, and their openness o pr-(}cr.:duml chung«.‘s.h'w* :—r[{rclzi‘-
increased suspicion that the courts are making it up as they go along, SR
; If taken ro an extreme, atrempts (o CoNSIruCt an np}.‘r()nu};tn judicial decision-makin
in the hur?:m rights context to distance the courts from being seen 1o |3:;‘\U]'il'l'i_".l| : :
bound to fail; courts are only relanively autonomous from the p‘t:]l[lt‘lll ‘.phcjc in lhl- I:"r‘E
pi:lc‘?. Evans points to the shifting positions of courts in human rights .mi("\ con Lr “bt
religion, in which they react to social changes, especially the incrc:l..-u:rl.rc[i. i::-us iLL “‘I'nIT
of p'.'trtift'uia‘r communities. Pillay shows how the Ind[‘an Supreme ('.uurf‘in .l'}:r:\ac'rl‘\'m
economic rights context is moving towards a more market-driven economic 1r:,“:
Ir:la(:\(rflil int{”;ﬂ\\']:j.' from direct gu?'t:"mmunr-mlrlar(‘.cl redistribution. Her c.w.\'plzllmlinllﬁl L:.‘ll:‘n:
qlmq]__auplr‘mOLm::r:El_;g::‘:kL political climate; this illustrates again how courts are only
Cu:\'r_mi hﬂ‘\-"t‘ the m.‘itituli_gnal changes introduced by courts necessarily provided a suc-
m,:,:: ,I::{L],:.:,Il‘,1|ir:1::z;r:+i:mt {dcc]s]on-makmg Pillay distinguishes between interpre-
i r— 1[;”1;:ITL .Jrgm:‘:- that the one 5|wu.|d not bf‘ confused with the
i mflm.n.m r.mii} requires deep appreciation of the social context
e oo dwch;) ml';,' ing a?gucs for. the value of empirical legal studies in
B o [.ba &fILT und t.‘rst:mdlng of the dynamics of rights litigation.
e I;Ct‘l:}r:h . :}I: :ult' m]rur\flcws to generate empirical information abour
e . ! d ed by the courts to reconcile national security with due

I::L:L;sf.ss:::j::::::;::;z_:;.r:i'!.zll:::g;ﬂ_:;q:dfcr; the impact of ]I:tig;lt'inl‘l. on the delivery in prac-
| o rhc,,. e these am.hure. points to significant gaps berween
; courts, and the delivery of their decisions in practice, thus
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bringing back into contention the competence of the judges in these areas, even when the
courts have adapred their processes in the ways discussed above.

As a resulr, some of the contributors go so far as to identify elements of a possible
credibility crisis in human rights adjudication.” Babie and Krumrey-Quinn identify
examples of political backlash against activist human rights courts in the state of
Victoria. Australia. King points to a backlash in the Unirted States arising from the nega
tive consequences of litigation in socio-economic rights area. O’Cinneide identifies a
political backlash against the Constitutional Court in Hungary reacting against per-
ceived judicial activism on human rights. Hickman and Tomkins give a detailed account
of backlash against judicial activism in a human rights context, one that did not primar-
ily involve the jurisdiction directly concerned (UK) but another affected jurisdiction (the

us).

11, CONCLUSION

Within any particular legal system, human rights law or judicial reasoning in human
rights cases possess those characreristics that we consider such phenomena to possess
siust in virtue of its being legal’, as Joseph Raz put it.® Human rights law across the dif-
ferent jurisdictions, being law, also shares the fearures of what is considered to be com-
mon to legal provisions, such as the use of concepts such as rights and duties, obligations,
rules, and principles.”” To that minimum extent, therefore, there is a clear universal
quality to human rights adjudication, examined comparatively, because we are dealing

with law, not necessarily because we are dealing with buman rights law.

The coutrts considered in this book do, however, also share a common dilemma: how
to convince their audience that their adjudication is legal. But the methods the courts
have adopted to address the central problems of competence and legitimacy seem to play
off against each other. The combination of issues of judicial comperence and judicial
legitimacy appear to amount to a classic double bind, in which contradictory demands
are made, and those secking to justify continued judicial involvement in human rights
issues are pointed in potentially conflicting directions. On the one hand, the more the
courts behave as distinctively legal institutions, the more they look like courts, not
adapting their processes and procedures, the more likely they are to be considered inca-
pable of dealing with human rights competently because they are out of touch, pre-
occupied with technical distinctions and engaging in overly refined argumentation. On
the other hand, the more the courts change their procedures and institutional practices
to become ‘competent’ in this sense (the more they begin to look like a cross between a
parliamentary committee and a Cabiet commitee, and the less they look like ‘courts” in
the traditional sense), the more the public may wonder why they have any greater legiti-
macy to make highly contested human rights decisions than any of the other branches of
government whose processes they now ape (and whether, compared with legislatures,
they have a great deal less since they are generally not elected).

7 yon Bernstorff, chapter four of this volume.

¥ | Raz, "On the Nature of Law’ (1996) 82 Archives for Philosaphy of Law and Social Philosophy 1, quoted
by Lazarus, Contrasting Prisoners’ Rights {n 4 above], 10.

® Lazarus, Contrasting Prisoners’ Rights (n 4 above), 10.
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. Apart from sharing the minimum fearures that go to make human rights law law, and
facing similar pressures to account for their decisions, we have seen that the way in
which apparently similar concepts are instantiated in any particular legal system 1‘11'.1\'
vary extensively. As Lazarus has argued, legal concepts (including the lc;;',ﬂl idea of
human rights) *can have both universal and parochial qualities’.” Human rights law
appears to lack an uncontested structure, content, merhod or consistent rheorerical
underpinning across jurisdictions. This legal pluralism appears to be the result of claims
involving competing and, sometimes, incompatible substantive values, each supporred
by cn’.d:hlc_luumn rights sources and interpretations. Human rights, as interpreted by
the courts, function in apparently contradictory ways: they look forward but also back-
ward; they appeal to both communitarian and individualistic values; they juggle both
the particular and the universal; they struggle between continuity and -changc; they
empower the state, and they challenge its power. Courts seem to be constantly caughr in
these opposing forces. Thus far, the courts, considered comparatively, h,l\:e failed to
provide much more than a ser of opposite and conflicting pmpusttmns,ruscr'ul in provid-
ing a language in which to articulate each decision, but not amounting to a principled
and coherent system. .
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