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Yeb the period in which many of these controversies began was also
one in which government enjoyed exceptional latitude because of the long
economic boom. While it is a commonplace that governments sacrifice the
environment when the economy is in decline - that recessions lead not just
to financial collapse but environmental races to the bottom - what happens
when the economy is strong has received much less attention. One possibility
s that government takes advantage of this ecomomic wellbeing for environ-
mental ends and refuses to grant approval for major projects with serious
environmental consequences. The other possibility, suggested by this bools,
is that government remains as neglectful of the environment as ever as part
of always wanting maore short term cconomic growth,

This bools - the first in over 25 years to focus on the law of environmental
impacl assessment across Auslralia® - describes and critiques the legal frame-
work for impact assessment and scrutinises some of the projects which have
been mostcontroversial. The book's subject is one of striking complexity on a
general level because there are so many statutory asscssment regimes, all VOry
different. So Queensland has three re gimes spread across three differenl Acts
of Parliament, while New South Wales has three within the same Act. And
even for States which have only one, such as Victoria and Western Australia,
many projects require Commonwealth approval. But the operation of the
law in relation Lo particular projects can be at least as hard to elucidate both
because of the complexity of the approval processes and because govermment
frequently goes to such lengths to mask and distort its actions.

A fundamental question concerns the efficacy of environmental impact
assessment as a means of environmental protection. While environmenlal
impacl assessment became ‘the most widely emulated environmental
policy innovation of the twentieth contury” following its incorporation in
the United Slates National Environmental Policy Act 1969, the prevention of
environmentally damaging projects or substantial mitigation of their adverse
clfects was not a signilicant motivation in this embrace of environmental
impact assessmenl. As Lex Brown and GT McDonald recognised in 1995 in
an essay marking more than 20 years of environmental impact assessment
n Auslralia, envirommenlal assessment had *proved to be popular because it
is casily understood, casy to pass legislatures, is in most instances extremely
discretionary in its triggers and contents, tends not o be very threatening to

muost power structures and vel gives the impression that something is being
done about the environment”

Cosfeealing the Water OUrisls in Australbin's Cilies, ANU T-Press, Canborra, ZO08,
pp 183 Viclorian Auditor-General, Planning for Water Infrastruciure fn Vicloria,
Melbowrne, 2008 “Waler projects “not needed ™, The Age, 29 March 20619,

6] RI Fowler, Envivonmental Lipact Assessment, Planning and Pollution Measures in
Auatradi, Anstralian Greernment Publishing Servics, Canberra, 1982,

4 Dradley  Korkkainen, ‘NEFA and the Curious Evalution of Brviroromena [mpact

Ausessment in the United States” in Holder and MeGilliveay, 0, p 43,
5 AL Brown and GI Mclonald, ‘From Environmental Tmpact Assessment to
Environmental Design and Panning’, Avstralasian fowrnal of Envivosmental
Mungermment, Vol 2, 1995, p 65,

INTROOUCTION

Wilhin this context, it is siriking how impacl asscssment has become
central to environmental decision making in Australia despile an acknowl-
edged, enduring dearth of information regarding ity environmental benefits.
When the federal Department of Environment testilied before the House of
Representatives Standing Committes om Environment and Conservalion
in 1978, the department’s only evidence of the efficacy of the system was
vague. Although the department stated that ‘on a number of occasions’ it
had ‘received oral advice that proposals or alternatives were not considered
because of the environmental impact statement (EIS) requirements’ - in other
words, the department claimed to have heard that the EIS requirements had
stopped environmentally damaging projects proceeding - the department
gave no examples. While the department provided a list of 19 cases "where
it considered that the Act and an awareness of the need for environmental
assessment had an important influence in the development of parlicular
proposals’, the department did not elaborate how it had dome so.®

{therwise the department acknowledged that it was "dilficult lo provide
tangible evidence” that the Commonwealth’s impact assessment legisla-
liom was ‘assisling in the protection of the envirorment’. The department
stated that it was ‘not possible to measure the extent to which impact stale-
ment requirements’ caused ‘departments or organizations not to proceed
with planning of environmentally harmful proposals which would hav:-?‘
proceeded in the absence of the Act’. The department recognised that ‘maodi-
fications to a particular proposal, because of the legislation” were equally
difficult to attribute to EIS, especially where the proponenl was ‘reluctant to
admil that the need to prepare the impact staternent was responsible for the
maodification’’”

This situation continued into the 19805 when Rob Towler wrole the
first major sludy of environmental impact assessment laws and practice in
Australia. As part of highlighting the dearth of information aboul the cost-
effectivencss of impact assessment, Fowler called for cost-benefit studies "in
the hupe of producing more reliable evidence of their effect and allowing
conclusions to be drawn as to whether the procedures are justified”. Yet he
also warned thal il was possible ‘to place too much confidence in such studies”
because there ‘are considerable difficulties in identifying and measuring the
bencfils which mayv be derived from impact assessmenl.” Like the federal
department, he recognised Lhal “where proposals have not proceeded or have
been modified, it is difficult to attribute direct responsibility to assessment
procedures’?

& Homse of Representatives Standing Commilles on Enviromment and Conscervation,
The Commimwenilh Coverament and e Urban Drodrorosest: Forsadalion end
Ci-ordingfen of Policizs, Australian Gosornment Publishing Serviee, Canlberra, 1978,
pp 56, 127,

7 Ibid, p 56,

B EJ Fowler, 'The Australian experience’ in Sandlord U Clark {ed), Enviroamental
Aszegsment in Australin ond Canads, Ministry for Conservation, Melbourne, 1982,
pp 247-248.
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A decade later, this evidentiary blank was being filled in some other
countries with results suggesting thal impact assessmenlt was of very limiled
benetit, A Brilish study of the use of environmental impact assessment in
relation lo 40 United Kingdom planning decisions found that environmental
Impact assessment was almost never determinative of the outcome. Instead
environmental impact assessment simply ‘enhanced provision of information
about the environmental consequences of actions o decision-makers and, to a
lesser extent, assistance in the selting of condilions and in modifving proposals’
and that even these very modest benefits of environmental impact assessment
were not occurring in all cases’.” But while Ralf Buckley had undertaken a
pioneering study of the accuracy of the environmental predictions contained
in Australian environmenlal impact statements - and concluded that the
overall mean accuracy of the critical predictions was just 4 per cenl™ - no
une in Auslralia had attempted a comparable empirical examination of the
extenl Lo which the envitonmental impact assessmenl process either stopped
or significantly modified major projects, “Measuring the effectiveness and effi-
clency of environmental assessment are critical to assessing its achievement’,
Lex Brown and GT MeDonald observed in 1995, ‘but even aller two decades of
experience, thisis difficult bocause the necessary rescarch has not been done’ 0

Brown and McDonald still argued that environmental assessment was

‘a very important tool of environmental management’ because it both gave
parties traditionally involved in the decision making process a new under-
standing of environmental impacts and brought a wide array of new parties
including ecologists, anthropologists, non-governmental organisations and
ordinary members of the public into this process. Brown and McDonald
maintained that this educative 1ole ‘more than justifies the lime and effort ..,
placed in environmental assessment to date’. They concluded:

It appears that individuals, arganizations and States, need to go thraugh
a process af sacial learning provided by envirenmental assessment, and
this cannat be short-out. The educative and stmulalive role that has been
played by environmental assessment in enviranmental management and
planning is nof yet complee, and there is every reason to persist with EA
in the immediate future 2

Over a decade later, more should be expected of such a costly, time-
consuming process, Yet environmenlal impact assessment is not aci'tim-ing
it according Lo the ane Australian empirical study by Andrew Macintosh. In
his survey of proponents under the Commonwealth’s Enviromnent Prolection
and Biodiversity Conseroation Act 1999 (EPBC Act) just 11 per cont of propo-
nents responded that the regulalory process was resulting in significant

el CM Wood and O Jones, ‘The Elfect of Fovironmental Asscssment on UK Laocal
Planning Authority Decisions’, Lirban Stuidies, Vol 34, 1997, espp 1254,

10 Malf Buckley, Precision (n Envinemments] Impast Prediction: First National Envireronental
Awdlit, Ansfraiin, Centre for Resource and Environmental Studies, Avstralian Mabonal
Uhiversily, Canberra, 1989, esp p 53,

11 Brown and MoDonald, ok, at &7

12 Ibid, at 84, 68-62, See also at 76,

INTROOUCTION

cnvironmental benefits, while 62 per cont responded thal the impact assess-
ment regime did not improve the environmental outcomes." The most recent
major study of environmental assessment in Europe and North America
- Jane Holder's and Donald MeGillivray's Taking Stock of Environmental
Assessinent - is similarly bleak in its conclusions. While slill asserting the
‘workability’ of environmental assessment, McGillivray and Holder identified
such scant evidence of the benefits of envirenmental assessment in what they
considered to be the domain of rational decision making that, like Brown and
McDenald, they were prompted to look for other justifications for it. They
wondered whether it was lime lo consider also:
the significance of the ‘irrational’, the "subjective’, or ‘unmeasurable’ in
envirommental assessment - how itacts as an avenue for prolest {or at Teast
for delay as a vartant of this), a power of cxpression and communication,
and as a critical meeting point between {legal) text, culture and nature!

Sharon Turner of Queen’s Lniversity in Bellast was very much alive
to this issue when reviewing Holder's and MeGillivray's book, Writing in
the Journal of Eneiroarmtal Law, Tumer dwelt on ‘the lack of evidence that
environmenlal asscssment produces better environmenltal decision making'.
She found it ‘chastening to read its beneficial impact being discussed in
such vague lerms as increasing confidence amongst officials making envi-
ronmental decisions and potentially exerting a subtle, long-term influence
by increasing environmental awareness and leaming amongst participants
in these processes’, She concluded that environmental assessment *in Europe
has simply become an industry divorced from any sense of actual purpose’
and that, the more environmental assessment had been institutionalize:d, the
more the cnvironment had ‘been marginalized in the process”. '

This book suggests that the situalion in Australia is much the same, The
ook does so partly by analysing the frameworks for decision making across
the coumtry and by providing detailed scrutiny of the overall performance of the
Commonweallh assessment regime, Bul the book also does so through a series
of case studies of controversial projects drawn from every State and Territory.
Whether these case studies are representative is open to argument. So it may be
argued that the projects ingquestion only become conlenlious because their ervi-
ronmental assessment was exceplionally weak. But it may equally be argued
that, because these projects were inherently controversial, their propoments had
particular reason to do theit envirommental assessmenl wilh exceplional care,

Whalever the case, the projects discussed in detail in this book provide
a vilal means of revealing the law in action, illuminating how the statutory

12 A Macintosh, “The EFRC Survey Project; Final Data Reporl’, Australian Centre for
Prvironmental Lave, Australian National University, Canberra, 2008, <http:f S,
anu.echyag acel /index.aspe=.

14 Temald MeGillivray and Jane Tlolder,  Taking Stock” in Tolder and MeGilliveay (eds),
nl, pp 14-15.

13 Sharon Tumer, Review of Jane Holder and Thonald MoGifliveay (eds), Taking Stock

af Evrrongmionba! Assessaents Lo, Fulicy aited Practice in Jocrmal of Environmental T,

Vil 20, 2008, pp 323.328.
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regrimes for environmental impact assessment are put into practice. These
case studies also provide an important record of major controversies which,
all too often in Australia, ate the subject of extensive media reportage and
commentary without the larger narrative of those conflicts ever being pieced
together. Tor all that this book is concerned with environmental law and
policy, itis also a piece of conlemporary history.

The {ailure of environmental assessment at a State and Territory level
takes many forms. It is a story of manifestly inadequate laws remaining
in place despite political promises to reform this legislation. It is a story of
relatively strong laws being repealed or marginalised because of the commil-
ment of government to short lerm growth. It is a story of laws subject to
cxlraordinary exemplions. It is a story of assessment regimes that operate
with impressive rigour only to be ignored or overridden by government,
olten by cnacling special legislation. It is a story of processes that all too often
look a farce because government appears utterly commitled to the project in
question regardless of the environmental consequences.

The Commuonwealth story is ome of a government with vast, almost
plenary power in relation to the environment, choosing to exercise very
little of it. While the Faviranment Profection and Biodiversity Conservation Act
introduced by Lthe Howard Goverrument in 1999 was generally heralded as an
advance on earlier federal legislation, it has scen the Commonwealth repeat-
edly examining projects through a very narrow lens which excludes many
of the most significant environmental impacts. The federal government’s
general practice for almost a decade has been one of making assessments
al a very low level, impaosing conditions which add Titte or nothing to Stale
permits, largely failing to monitor compliance with these conditions and,
even incases of clear, serious breaches, being slow to take enforcement action
50 that the abundant criminal and civil penalty provisions in the Act have
been almost dead-letters.

Within this context, the federal government’s own accounts of ils envi-
ronrrnental achievements warranl closer scrutiny. A kev example is the Tuka
sand mine in the Cataby area about 150 kilometres north of Perth which the
Commonwealth's Department of Environment included in its annual report
tor 2005 as an example of ‘using the particular manner decision to deliver
better environmental outcomes with a streamlined process’. The following
year, when the 2006 Auslralian State of the Cnvironment Committee commis-
sioned the Queensland barrister Chris McoGrath to wrile a brief review of the
operation of the EFBC Act, the lluka sand mine was one of six cases provided
by the depariment 1o MeGrath because of their ‘positive environmental
outcomes’. The State of the Environmenl Report duly mentioned it as an
example of a good oulcomne achieved by the EPBC Act, as did McGrath ina
later paper.™

16 Department of the Diolvonment and Heritage Amveal Repord 200405, section 1.4;

Chris MeGrath, Paper prepared for the 2006 Australian State of the Enviromment
Committee, ‘Review of the EPBC Act’, p 5 KIS Becton, Kristal T Buckley, Gray |
Jonwes, Denise Mosgan, Russell E Reichelt and Dennd Trewin, Siale of e Ervivonieni

&

IMNTRODUCTICN

The federal department’s account of what occurred is worth quoting at
length. It stated:

The Department was concerned aboul the patential loss of known habital
for the Carnaby’s cockatoo, a listed endangered species under the EPBC
Act. As part of its referral documentation the company provided a report
un the cockator usage of the area, including the area’s likely significance

for breeding and feeding and the potential for increased habitat fragmen-
tation as a result of the company’s proposal. On the basis of this report, and

through extensive consultation with relevant stakeholders {including the

i_arna h}r’s Cockaton Recovery Team, Birds Australia, the Thandragan Shire

Couneil, and state agencies such as the WA Department of Conservation

and Tand Management and the WA Department of Environment), the

company then developed a detailed management plan that identified the

likely impacts of its activity on the listed species, and outlined a range of
avoidance, mitigation and management measures {o minimize possible

impacts.”

This staterment suggests that the conservation plan for Carnaby’s cocka-
loo was developed after uka lodged its referral for Uhe mine with the federal
Department of Environment. In fact, this referral reveals that the comrpany
had developed ils conservalion slralegy al a Slale level as parl of seeking,
State approval long before the mine went to Canberra for approval. There
alsn was no Hme between when luka referred the mine in February 2005 and
whon the federal department approved the mine in March 2005 to develop
any significan! conservation measures, A repeort from Weslern Australia’s
Envirommental Protection Authority confirms that the company’s plan was
developed through negotiations with the Authority and Western Australia’s
Department of Conservation and Land Management, leading the Authority
to claim credit publicly for the good cutcome ™

This example of the federal department appropriating an outcome
achieved at a State level is all the more disturbing because, as Andrew
Macinlosh discusses in this book, at least two olher projects which the
Commuonwealth has used as case studies of its environmental achigve-
menls appear o be projects where Lhe federal department has contributed
little or nothing. Fven if the Commuomwealth regime has been generally
weak, one might expect that, when picking out just one or two projects a
vear as demomstrations of its achievements, the federal department could
have found ones where it has significantly improved the environmental
oulcomes, The department’s failure to do so raises disturbing questions
about ils work.

200 Independevet Report b tee Avstratiaon Covernment Mingster for the Drstronmeit
and Heritage, section 116; Chris MeGrath, ‘Swirls in the Stream of Auwstralian
Ervironmental Law’, Eroironen tal and Plonaing Lo Jowrnal, Vol 23, 2006, p 174

17 Depavtment af Lhe Evipdvosrmient and Hevifoge Avivwal Repork 2004-05, section 1.4,

18 Cutsby Mineral Sands Project Huke Resciress Limited: Repert and Recomusendations of
e Environmonta Protection Authority, Environmental Protecton Authority, Perth,
Decembier 2005, esp p 10; Proposed Mine may Help Endangered Binds', ABC News,
12 Decemmber 2005,
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The persistence of fundamental weaknesses in Australia’s environmental
impact assessment regimes is equally steiking - as illustrated by the Iwasaki
resorl on Crucensland’s Capricorn Coast, which was the subject of perhaps
the greatest dispute over envirommenlal impact assessment in the 1970s, as
well as one of the very few ervironmental cases to be heard by Australia’s
High Court. One might expect - or at least hope - that the way in which this
resort was assessed would have no resonances with the present, occurring
as it did in the Bjelke-Pelersen era of almost unchecked development and
appalling environmental neglect. In tact, there are repeated combinnitics
between what occurred then and what happens now, net so much because
ol the persistence of old regimes but because of the design of new ones.

A mix of nationalism and racism lay behind much of the opposilion to
the resort which the Japanese businessman Yohachiro Iwasaki wanted to be
on an exceptional scale - bigeer than any other tourist complex in Australia,
perhaps even the world's largest lourist resort, accommodating as many as
22,000 wisitors and serviced by its own airstrip, golf course, stud ranch and
deep sea fishing facilities, Yet environmenlal consideralions also loomed
large after [wasaki began promoting his proposal in 1971, While he described
the resort’s site as “a combination of scrub, swampland and low quality
grazing land ... considered a severe tick area’, comservationists argued thal
the tidal wetlands were of “oulstanding scientific interest’ and “exceptional
value’. They claimed that there was no other area in Australia where there
was ‘so much variation in structure and species composition in mangrove
forests in so small an area’. They argued that the paralle]l dune system was a
rare landform also warranting protection while Lhe littoral rainforest was the
largest remaining in central Queensland. They identified the site as ‘an ideal
laboratory for understanding the mechanisms that control the distribulion
and growth of mangrove species and associated flora and fauna’ ™

Iwasaki finally commissioned a Queensland firm of consultants, UDPA,
to prepare an KIS late in 1977, The company initially did so to satisfy draft
puidelines prepared by Queensland’s Coordinator-General which did not

19 Fumborough Resort Tinesabi Sangyee Co (Ausiralia) iy LI, 1978, pp1-2: Bdward Hegerl,

“he Berasa ki Tourist Project - A Case Stady’, 20 Angust 1978, pp 1-2, 4; John MeCabe,

“The Twasaki Resorl Proposal - Sonue Background on a Resource Confliot, abifat,
Vol 701), Tebruary 1979, p 18; Tor Hundloe, "Sales and Sell-out at Yeppoon, as
Governments parody U1% Procedure’, Rogal Avwstralio Plaming Dnstitufe Jowraal, Wlav
1579, pp 146-147; Adrian Jellveys, “Uhe Prouble with Todrism®, andated mes, pol See
generally, Naney Viviani and Jim Selby, The Foasald Towris! Development af Yeppoon,
Cenlre [or (he Study of Australian-Asian Relations Research Paper Mo 3, Grillith
Umiversity, 1980, pp &, 11, 23, 25; Jobn | Pigeam, ‘BEnvironmental linplivations of
Touristm Doevelopment”, Awnels of Towrsm Research, Vol 7, 1980, pp SEL583; Ross
Fitzgerald, From 1915 o fhe eavely 1980 A History of Cueensland, Universiby of
Chagensland Press, Brishane, 1983, pp 493-502; Jenniler Craik, Seseefing fe Touriom:
Crilivral Palicies fov Tineist Development fn Awstradic, Allen & Unwin, Sydney, 1991,
P 199-205; David Mercer, “I'surism and Coastal Zone Management: The Uneasy
Partnesship” in K] Walker and K Crowley (eds), Awstealion Envirormental Pelicy 2
Shidhes in Decling gud Devoliction, University of New Sooth Wales Press, Sydney, 1999,
P43

INTRODULCTION

have the force of law. YWhen the Queensland Government enacted special
legizlalion to approve the resort in 1978, Iwasaki also used the impact state-
ment to satisiv a requirernent in the legislation thal it report on the resort’s
environmental effects ‘in such manner as may be approved by the Minister”. ™
Twasaki also had UDPA expand its report inan attempt to satisiy Australia’s
first environmenl impact assessment legislation - the Commonwealth's
Enwvirorment Protection (Tmpact of Proposals) Act introduced by the Whitlam
Government in 1974 - which contained a limited number of statulory
requirements but largely left the detailed provision for impact assessment
ta administrative procedures of uncertain legal status. While possibly a form
of legislation, these procedures were also possibly just a form of executive
direction, no different to guidelines
UDPA concluded that there would be ‘no major conflicts’ between the
resort and environmenlal protection and that Iwasaki’s development of “an
environmenlally sensitive integraled plan for the landscape’ could even
result in ‘many important positive benefits for conservation”. But UDPA
emphasised that its capacity lo evaluate the resort was very limited because
Iwasaki still had only a concept plan for the resort, UDPA also found that the
praposed site of the internalional village was a seasonal swampland subject
{o fidal inundation where the building conditions progressively deteriorated
tiy the west and the compressible soils required special foundation systems,
the acid soils were aggressive to asbestos cement and concrete pipes and
underground structures and there was a potentially severe biling insect
problem. As a resull, UDPA identified a ‘need for several modifications” in
the concepl plan - above all, that relocation of the resort ‘to the south should
be seriously considered”®
The Queensland Government not only failed to releasc this document
but inserted a provision in the resorl’s special legislation specifving thal the
company’s environmental reports were to "be held by the Minister as confi-
dential documents unless advised in writing to the contrary by the Company”.
Because of this provision, which the State’s Counlry Party Premnier Joh Bjelke-
Petersen justified on the basis that Iwasaki had paid over $100,000 for this
study and it was private property,” the UDPA report was not available to
H Famborongh Resort lwesnki Sangye Op (Awstrlia) Py Led, 1978, p 1 Qluesnslond
inteenational Tewris! Centre Agraement Act TI78 () 5 617,
21 RJ Fowler, “The Frospects of Judicial Review in Relation to Federal Lnvironmental
Impact Statement Legislation’, Methowrne Diversity Las feview, Vol 11, 197775,
P 131, esp pp 46, In Awstralios Comsertation Fondation v Commomedti (1980 146
CLR 493 the TTgh Conrtassumed bul did net decide that the Actand its procedures
were justiciable. ln Tassarian Conseroebion Trust ¢ Midster for Besouircss (1995) 55
BT 516 Sackwille | treated the procedurcs as enforceable, See Murray Kall, “Ten
Principles of Quality in Bnviconmental Assessment’, Drebesmental and Dlaniiing Lo
Jocirmed, Vol 14, 1967, p 208
22 Fariboraugh Resort Foasekd Saogyn Co fAvslvalin) Ply Lid, 1978, po 'l -208, 22, 24; Hegerl,
TR A
I3 {hueenstund Tnterrations Tourist Cenbre Ageeemisnl Acl 1978 (Qld) 5 6013 Quesnstiond
Fitliomeninry Dehetes, Vol 274, 19781979, pp 866, 872, 908-909.
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members of the public or the Slate’s Labor parliamentary opposition when
the special legislation was inlroduced. Instead it was scen by only a handful
ol ministers and senior public servants who were seemingly satisfied by it
when they rushed the legislation through parliament, confining debate to
one session, starting just after midnight om 17 May 1978 and concluding at
6:32 in the morning,®
The Commonwealth was barely more impressive when it considered
lwasald's proposal over the next two months because the resort was likely to
have a significant effect on the environmenl and Iwasaki needed the approval
of a federal agency, the Commonwealth’s Toreign [nvestment Review Board.
While UDPA’s report became a public document open for public commenl as
a draft EIS in accordance wilh the federal procedures for impact assessment,
the Fraser Governmenl then ignoted the public submissions on Iwasaki's drafl
LIS and disregarded its statutory obligation to ensure that the final EIS was
taken inlo account in its decision.™ The Acting Minister for the Environment,
lan Viner, announced his ‘environmental clearance’ for the project just three
working days after the closing date for the public submissions which meant
his department had no titme to evaluate them. The ‘I'teasurer, Tohn Howard,
approved the proposal four days later without walting for the final EIS.*
This process was all the more egregious because of how the Fnvironment
Deparlment went about advising its minister abiut LDPA's repart. The
department began by paying regard to the criteria for impact assessment laid
down in its published procedures - finding that Iwasaki’s draft BIS failed to
salisfy these procedures because the TIS did not contain sufficient informa-
tion to permil assessment of the environmental impacts of the proposal or
the cifectiveness of any safeguards, Bul then the department overlooked Lhis
fundamental flaw when it recommended that lwasaki should be regarded as
having satisfied the procedures so long as the Queensland Government under-
loak that there would be proper enivironmental monitoring of the proposal.
I'he High Court proved just as disappointing when the Australian

Conservation Foundation, which had lodged a submission on the draft

LI5, sought lo have the federal government's decision struck down on the

basis that it had flouled the statutory requirements, The case turned on the

threshold question of “standing’ - whether the Australian Conservation

Foundation had a sufficient interest in Lhe decision to be entitled to bring

an action challenging it. A majority of the courl held that the Australian

Conservation Toundation did not satisfy this requirement. As Justice Gibbs

struggeled with the question of when and why the court should creale new

2 Tlegerl, n 1Y, p 10

23 Ewvdenent Profection (impact of Proposais) Act 1974 (Cihy s Bib.

26 TTouse of Representatives Standing Commiltee on Fnviromment and Conservation,
Luwiromental Profection: Adequacy of legislotive Arvangsments — Dirst Report,
Cankerra, 1979, pp 43-44; [ohn Formby, The Australion Govorammet's Cxperizvics wilh
Tneiromemenial fmpact Assesswient, Centre for Resourer and Frvironmental Studies
Waorking Paper 1957/, Australian Mational University, Canberra, 1987, p 19,

27 Formby, n 26, pl&
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law, he arliculated a new test of standing (which the Auslralian Conservation
Foundation still did nol satisty) while bizarrely maintaining that il was the
courl’s “duty to apply the law, not to abrogate it Justice Mason was no micme
comvincing when he suggested that a member of the public could ‘perhaps
have standing when there was damage “to his social or political interesls’
but then [ailed te explain both why damage to environmental interests was
different and why the Australian Conservation Foundation’s environmental
concerns should not, in any event, be considered political. The one cogent
judgment came from Justice Murphy, dissenting, who declared: ‘It is not
sensible fo deny standing to members of the public to enforce rules under the
Act by which Parliament has provided they shall be consulted”.®

In between, Twasaki responded to the public’s comments on its drall EIS
by producing an addendum to this document rather than by producing a
revised, final EIS as stipulated in the federal procedures.” This addendum
undetlined more of the defliciencics of the process as it acknowled gfed that,
far from engaging in new tesearch, ‘evaluation of the area was ... confined to
examination of existing limiled documentation, site surveys and discussion
wilh relevanl authorities and local residents’. This addendum also revealad
that, when UDPA prepared the original report, they did not have access (o
the main scientific sludy of the site of the resort because the consullants who
prepared this study would only release it for a fee which lwasaki was not
prepared to pay. The addendum reiterated that Iwasaki ‘"had not progressed
heyond the conceptual stage when the draft EIS was written. Advance _p%an—
niﬁg of the project had not been undertaken, and consequently, il'l.fUTTI'I.:‘II‘L'I{)]"l
upon which detailed environmental assessment could be made and enviren-
mental safeguards and standards set down was not available’ ™

As this process atiracled a welter of criticism, it was widely asswumed that
both the lelter of the law and its implementalion were bound to improve. The
seneral expectation was that, as environmental concern grew and society
came lo understand environmental issues better, flaws in existing environ-
mental laws and processes would be overcome. So it proved in relation to
the law of standing as a resull of an artay of legislation and a plethera of
decisions of lower courts, both State and federal. These changes mean that,
while the decision of the High Court in the Iwasaki case has never been
overruled, it has been tendered more or less irrelevant ™ But otherwise there

2B Awusiralian Conservation Fovadeton o Contnorseeativ (1980 146 CLE 453, 528-519, 548,
557, T the best contemporary critiques of Lhis case, see Gerry Bates, “Standing
in Bnvironmental Litigation', Uaiversity of Queensfand Lo Josenal, Vol 12 1981,
P 18-42; MDD Eirby, Stondiny el the Feiore, Cendee for Mesource and Environmental
Stuclics Waorking Paper 1984/16, Australian National University, Canberra, 1984,
pll.

23 Procedores Crder, para &

3 Dwasaki Sangvo Co (Aust) Ply Lid, Farrhorangh Resort: Addencum to roironinental
Triipiact Assezsment, pp 1, 34

31 MNote that standing may «till be an issue because of particular statutory provisions - or
atleast the way in which they are judicially construed. See, most recently, Thivlsegih
Bewrh Coast Wkch © Erpiromment Protection Awliorily [2009] VSC 53
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remalin slrong continuities between the Twasaki story and the way in which
major projects are now being assessed and approved 3 vears Tater,

Victoria remains most clearly in the Iwasaki era because it has persisted
with ils Enzsironmental Fffects Act 1978 in which, tvpically of the day, all the
key provisions for envirommental impact assessment were placed in unen-
torceable guidelines as part of a deliberate policy to stop legal challenges
and give governmen! complete discrelion as to how it carried out the impact
asscssiment process,™ While the guidelines have been strengthened over time,
their lack of legal status means that they can - and are - breached repeatedly
with impunity.® Although the State Labor government promised in 2000
lo introduce a new regime which would ensure that projects were subject
to ‘comprehensive and accountable assessment’, its only legislative changes
have been insignificant,™

The situation in South Australia is similar though its key legislation, the

State's Development Act 1993, would seem (o date from a different era. Tf the
prime purpase of enshrining an environmental impacl assessment regrime in
legislation rather than guidelines is to make Lhe regime legally cnforceable,
the South Auvstralian Act stymies this goal because it conlains a ‘privalive
clause’ prevenling any proceedings to enforce the impact assessmenl regime.
The same has also been true of the assessment of critical infrastructure projects
in both New South Wales since 2005 and Queensland since 2006, The result
is regimes which, just like almost all those of the 1970s, can be breached with
impunity,®

Other continuitics are also clear, While environmental impact statements
are now roulinely public documents, available for public comment, secrecy
often arising from claims for commercial-in-confidence continues to blight
other aspects of Lhe assessment and approval process. So the key to Western

Australia’s approval of the use of Barrow Island for the Corgon gas project
was a report by the Allens Consulting Group which, relying on information
pravided by Chevron and never made public, concluded that Barrow Island
was the only commercial option for exploiting the Gorgon Group. The mining
plan for the McArthur River, which is the key Northern Terri tory document
designed {o protect the local mine, has also never been revealed. There is
similarly ne stalutory obligation for environmental management plans,
which form an increasingly significant part of the federal approval process,

to be public documents.

The failure of environmental impact assessment to address cnvironmental
impacls adequately also remains commonplace, with many impact slate-
ments or govermment reports on these documenls explicitly acknowledging
the dearlh of basic scienlific research about the species al risk, even though

32 Fowler, n2l, pb&,

33 Heo, however, Ball, n 21, 281, nole 14

H - John Thevaites, Greater Dravesporency and Asconnlatility for Enuirommental Assessnienis,
Media Release, 1 Movernber 2000

33

See Ewdromental Planning anid Assessiioni Act 1979 (NSW) s 75T State Dezelopinen!
areid Public Wk Crganisaiion Act 1971 (01d) s 76W, Dheplommen! Acl 1983 (54) 5 43E,
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the provision of such information is central to the idea of an EIS. As with the
federal response to the lwasaki resort, the focus remains on posl-approval
measures rather than pre-approval research. Just as the federal Department
of Enviromment ignored the deficiencics of Iwasaki’s EIS and put its trust in
maonitoring of the project - almost certainly knowing that this monitoring
would be at best patchy, if it ocowred at all - so the [ederal government and
Stalbe agencies have done repeatedly sinee ™

The courts also remain largely inaccessible to environmental groups
such as the Australian Conservation Foundation and members of the public
nolwithstanding the changes lo Lhe law of slanding. Twenty years ago Justice
Toohey - then of the Federal Court - observed:

Belaxing the traditional requircments for standing may be of little signifi-
cance unless other procedural reforms are made. Parlicularly is this sa in
the area of funding of environmental litigation and the awarding of cosls,
There is little point in opening the doars 1o the courts if litigants cannot
afford o come in ¥
Despile the occasional judicial embrace of this argument - notably by Justice
Stein of the MNew South Wales Land and Environment Court - this financial
barrier to litigativn remains because of the substantial failure of both the
courts and Parliament to facilitate public interes! cases,

The use of special Acts to approve favoured projects regardless of the
flaws in their environunental assessment similarly remains commonplace.
While such legislation is sometimes introduced early in the lite of a project,
it is often introduced late in the day when a project is struggling to get
through the normal approval process as with the McArthur River Mine in
lhe orthern Territory and the Gunns pulp mill in Tasmania. In almost all
cases this legislation nol only gives the proponent exactly whal il wanls but
is introduced at great speed and sulject to minimal parliamentary debate -
perhaps most dramatically when one of Gunns” own lawyers helped to draft
Tasmania’s Pulp Mill Aszessment Actin 2007 and debate on the legislation in
the Legislative Assembly was guillotined after just 68 minutes.™

In some respects the system has got worse, For all the limilations of the
report commissionead by Twasaki into its resort, UDPA's substantial criti-
cisms of the project are now startling, revealing a degree of independence
almost never displaved by consultants today when preparing impact state-
ments, Begardless of the deficiencies of a project, it is almost unimaginable
thal consultants now would emulate UDPA and find such fault with their
emplaver's plans, let alone recommend the project’s relocation. The general
cxpectation of consullanls engaged in this work is thal they will serve as

3 Lhe development and statutory enshrinement of the precautionary principle had
done little or nathing 1o change this practice.

3 John Tachey, Trvironmentz] Tave - Tts Place in the Systemn’, in Proceedings of the first
WELAT AW ASIA Idernatiomal Cowgjorence on Enpironmsrta! Lo, T9R9, p 79,

3 Pulp Ml Assessment Acl 2007 (Tas) s 7(2); 'Pulp Frictior: A Polilical Tale of Lawyers,
Cranins aned Blawmey”, The Awe, 31 August 2007
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advocales of the propesal - justifving them with the least possible environ-
mental modifications ®

The institulionalisation of development approvals on the basis of concept
plans is another example. The approval of new projects on the basis of these
plans is objectionable because these plans are so vague that no one - whether
members of the public exercising their right of comment or government
deciding whether or not to allow these projects - can assess their environ-
mental impacts. Yetin 2005 the New South Wales Labor Governmenl created
a special approval process based on these plans which, despite triggering
unprecedented controversy, is being used by the State govemment ever more
often. As parl of simply requiring the proponent Lo ‘outline the scope of the
project and any development oplions’, the legislation explicitly provides: *A
detailed description of the project is not required”,*

The capacity of the federal government to scrutinise many major projects
has also markedly diminished. Tor all the failings of the lwasaki process, the
Commonwealth under the environmental assessment legislation introduced
by the Whitlam Governmenl was able to consider all the environmenlal
dimensions of the proposals that came before it. Now il rarely does as,
under the Howard Govermment’s legislation, federal serutiny is usually
limiled to seven designated areas of nalional environmental significance’,
The result, for example in relation to the Gunns pulp mill, is thal the federal
governmenl has been prevented from considering the air pollution, odours,
greenhouse emissions, water and forest impacts of the mill. Far from being
able to redress a State process where, as The Australizn has observed, the
Tasmanian Government's “fast-lrack of the mill was closer to a fatce-track’,
the federal government has focussed almost exclusively on the mill's impact
on Comunonwealth waters.®

As part of refleching on Lhis situation in 2007, the Melbourne Age observed:

“In an ideal world, projects with major environmental impacts would be

subject to a stringent process of independent, public assessment, In this world,

we have the ad hoc, murky process driven by top-level political and business
links".* The one solace to this bleak picture lies in the counterfactual, What
would happen if there was ne environmental impact assessment? It is sasy to
imagine thal, because projects would be lhe subject of less public serutiny and

3 See for example, Susan Owens, Making a Dilference? Some Perspectives on
Crwirommental Research and Policy”, Trwesactons of the Insirtule of Britiah Geagraphors,
Val 30, 2005, pp 247-292.

4l Prvironmental Flanning avd Assessoent Act 1979 (NSW) 5 758 ‘New Mindster
Hastens Developer Appravals’, Sydney Moredvg Hevold, 24 February 2009, p 3. See,
more generally, Leslic A Stein, Principles of Manning Law, Oxtord University Press,
Welbonrne, 2008, pp 1458-149.

41 “Rattled Minister’s Actions Timed 1o Election’, The Awatrolion, 31 Aupust 2007
Wilderness Sociely, Subwdssion fo the Senate Enmirowimen!, Comemunications and the
Arts Comawstter Inquiry il the Cperation of the Eevironment Proleciion and Bindiversily
Coviscroalion Act 1939, Septenber 2008, p 8.

42 "Pulp Friction: A Political Tale of Tawyers, Gunns and Money', The Age, 71 August

2007,
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government oversight, proponents would be under less pressure to address
environmental issucs and envirommental outcomes would be even worse.
But that is no excuse for the failure of Australian governments to introduce
regimes which genuinely ameliorate signilicant environmental impacts i nat
stop them as part of a larger conunitment to maintaining if not enhancing
our enviromment quality,




