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Labelling Illogic? Food Animal Welfare
& the Australian Consumer Law [1]

By Ven. Alex Bruce®
Introduction

This article is intended as the first of two exploring whether, and to
what extent an existing regulatory regime in the form of the new
Australion Consumer Law (‘the ACL’)’ and the economic forces of
mmformed consumer demand that it protects, can be employed to advance
food animal welfare initiatives and to address practices associated with
the religious slaughter of animals. By “food animals’ 1 mean the
millions of chickens, cows and pigs processed and staughtered in
Australia cach day for human consumption.

At first glance, the ACL appears to have little to do with animal welfare
generally and food animal welfare specifically. Located within the
Competition and Consumer Act 2010 (Cth) (‘the CCA’), the ACL is not
intended to benefit animals, but to facilitate the larger objective of the
CCA in enhancing the welfare of Ausiralians through the promotion of
competition, fair trading and consumer protection.®

Recently, however, the Commonwealth government conclided a
comprehensive review into food product labelling in Australia. In
January 2011, the gracelessly titled ‘Legislative and Government Forum
on Food Regulation (Convening as the Australia and New Zealand Food
Regulation Ministerial Council)’ released its Labelling Logic Report
making certain recommendations about future regulatory initiatives
concerning product labelling.”

#Assaciate Professor, Buddhist Monk, AN Coliege of Law.

5 0n 1 January 2011, the relatively fragmented landscape of consumer protection and product lability law in Australia
fundamenially changed. The Trade Practices Amendment (Australian Consumer Law) Act (No 2) 2010 (ACL Act)
completed a process of reform that had been gaining momentim since the early 2000s, which culminated in the creation
of 2 single, nationwide consomer protection and produst liability regime knowr as the ACL. Thie ACL replaced 17 generic
consumer praiection Jaws that existed across States and Territories with a single nationa) consumer Jaw. 1t 1s the Targest
reform of Australian consumer protection Jaws ever undertaken.

6 Competition and Consumer Ace 2010 (Cth) s Z.

7 Food Labelling Law and Palicy Review Panel, Labelling Logic: Review of Food Labelling Law and Policy, 27 January
2011, Commonwealth of Australia.

LANINN T A ADT T &



Importantly, the Labelling Logic Report recommended what it called
‘consumer values issues’: consumer concerms associated with food
animal welfare and religious practices associated with food animal
products, to be regulated through the mechanisms in the CCA generally
but particularly the new ACL.} In its December 2011 Response, the
Commonwealth government agreed.”

So, instead of simply legislating to prohibit certain animal farming
practices, or to regulate the religious slaughter of animals, the
Commonwealth Government is intending market forces, in the formn of
consumer demand exerting up-stream market pressure on primary
industry producers, to implement food animal welfare initiatives.

In an increasingly competitive market, it is anticipated that demand for
ethically-produced food anumal products will signal producers of
consumers’ preferences for food animal welfare practices such as free-
range farms.'” In safeguarding this consumer demand, the
Commonwealth govemment intends the ACL will be enforced to
prevent misleading or deceptive animal welfare claims made by
suppliers, underscoring the importance of accurately evaluating the
potential for the ACL to fulfil these policy objectives and, in so doing,
advance food animal welfare initiatives."”

But how realistic is this intention? This first article explores the
theoretical economic and consumer protection policy foundations for
using the ACL in this way. It does so in the fallowing seven parts.

Part I explains why the imperative to regulate for food animal welfare
and the religious slaughter of animals has recently become an important
issue for Australian governments. Part Il places that imperative in the
context of the Labelling Logic Report as it explains why the ACL has
now assumed an important role in the regulation of foed animal welfare.
Part 111 explains the regulatory inconsistencies and conflicts inherent in
government attempts to facilitate profitable primary industries and
freedom of religious practice on the one hand, while simultaneously

£

Rirptiwww. foodiabellingreview. gov.aulinternetfoodiabelling/publishng.
26123,

§ 1bid 47, {3.20).

9 Response to the Recommendations of Labelling Logic. Review of Foad Labeling Law and Policy (2011),

tlabeling-logie (Accessed 26 June

Commonwealth Gavernment, December 202, 40

10 Aboven3,
soon tAd,

attempting to improve animal welfare on the other. Part IV shows how
consumers are responding to this regulatory conflict in their purchasing
patterns. Part V explains the economic assumptions that underpin the
Labelling Logic Report and that empower consumers to show their
sensitivity to food animal welfare issnes. Those economic assumptions
are intended to facilitate market conditions whereby the consumer is
sovereign, a concept discussed in Part VI. But even if consumer
sovereignty rheoretically empowers consumers to indirectly benefit
food animal welfare, does the evidence indicate they are in facr willing
to pay a price-premium for welfare-friendly food animal products? Part
VII analyses Australian and European literature which suggests that
they are willing,

This article concludes that the Commonwealth government’s intention,
expressed in its Labelling Logic Report, to use the ACL to regulate
consumer values issues associated with food animal welfare and
religious slanghter of animals, is theoretically capable of being
achieved. However, as this article also notes, translating economic and
consumner theory into practice in the legal application of the ACL is a
quite different matter.

The second article, to be published in (2012) 8 AAPLJ, will explore
whether and, if so, to what extent the case law permits an interpretation
of the ACL to prohibit misleading or deceptive animal welfare ¢laims,
and to consider whether fatlure to advise consumers that animals have
been slaughtered according to religious practice can amount to
misleading or deceptive conduct,

Part I: The Imperative for Australian Governments

Adequately regulating food animal welfare practices and the religious
ritual slaughter of animals has recently assumed a certain level of
urgency in Australia. In May 2011, the Australian Broadcasting
Company current affairs program ‘Four Corners’ revealed a pervasive
culture of abusive and cruel handling practices associated with
Australian beef caitle exports to Indonesian abattoirs.” There were
images of cattle being abused while being slaughtered, supposedly
according to Islamic religious ritual.

12 A Bloody Business, ABC Four Corners Program, 30 May 2011
“htp:/fwvew. sbe.net aw/dcorners/content201 /53228880 hirn> (Accessed 20.5.12).
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The disturbing footage and the national condemnation it generated,
convulsed the Commonwealth government into suspending the live
export trade on 7 June 2011, while it developed and implemented an
Expart Supply Chain Assurance System intended to prevent future
animal welfare abuses."”

Although live cattle exports were resumed, systematic beaches of the
new scheme, by Australian export companies North Australian Cattle
Company and International Livestock Export, were revealed by yet
another review into the export industry, released in May 2012, by the

Commonwealth Department of Agriculture, Forest and Fisheries
(:D AFF:)‘M

The heightened awareness of food animal welfare issues also resulted in
evidence emerging in 2011 of gross animal welfare abuses at Australian
abattoirs LE Giles in Vietoria and in 2012, in the Hawkesbury Valley in
New South Wales."

These international and domestic animal welfare scandals have
prompted fierce criticism from animal welfare groups such as Animals
Australia and the Royal Society for the Prevention of Cruelty fo
Animals (RSPCA). However, arguments between animal welfare
advocates and the food animal industry or religious representatives tend
to degenerate into intractable conflicts between human rights claims
versus uncertain animal rights or interest claims resulting in significant
legal and regulatory confasion and inaction.'®

The debate concerning amimal ‘rights’ is all the more confusing
because, despite growing awareness of the legal and ethical
complexities assoctated with human exploitation of animals, most
people in Western societies do not accept that animals possess rights
that should be legally protected and enforced over apd above human
rights claims, interests, preferences or freedom of religious practice.'”

13 <htip:/www. daff gov.awanimal-plant-health/welfare/export-trade/gov-response-to-catife-mistreatment-in-indonesia>
(Accessed 20 May 2012),

14 <http:/hwwiv.daff gov.awlagislexportlive-animals/livestockinvestigation-repori/combined> (Accessed 20 May 2012,
15 <http:/'wwiv.abe.netan/am/content/2011/53379638 him™ (Accessed 20 May 2012).

16 Alex Bruce, ‘Do Sacred Cows Make the Best Hamburgers? The Legal Regulation of the Religious Slaughter of
Animals’ (2011) 34(1) University of New South Wales Law Journal 351

17 Gary Steiner, Anthropocentrisma and its Discontents. The Moral Status of Anitnals in the Histary of Western
Philosaphy, (The University of Pittsburgh Press, United States, 2005), 6-7.

In Australia, this view is reinforced by a legal system that characterises
animals as Fmperty able to be exploited by their owners with few
limitations.”® The ways society exploits animals for enterfainment,
pleasure and consumption raise profound moral, ethical and legal issues.
Accordingly, ‘ethical animal welfare, the protection of animals for their
own sake as sentient beings with a capacity for suffering, is ne doubt
one of the basic values of modern Western states™."”

It is very difficult for Western states generally and Australian
governments, in particular, to develop these vatlues when those same
states and governments pursue primary industry policies permitting the
industrial exploitation of animals-as-property while simuitaneously
professing a commitment to improving the welfare of animals.®® This is
particularly so of the millions of animals processed and slaughtered
daily to feed humans.”

This difficulty is an inevitable result of an apparent inherent regulatory
conflict between the Commonwealth government facilitating primary
industry exploitation of food animals as an economic resource and
preserving religious slaughter practices on the one hand, while
encouraging the protection of animal welfare on the other.”

Satisfactorily navigating these inconsistent regulatory objectives is
fraught with difficulty because doing so calls into relief deep cuitural
norms, religious beliefs and vested economic interests.

The Australian government apparently does not intend to directly
regufate for food animal welfare or mandate certain slaughter practices
for the religious slaughter of animals. The lack of an express power in
the Constitution means animal regulation is not principally the
responsibility of the Commonwealth government.” Instead, regulatory
responsibility for animals throughout Australia is shared across

18 Antomey General (SA) v Bray (1964) 111 CLR 4062

19 Bolliger, Gieri, Constitutional and Legislative Aspects of Animal Welfare in Europe, Conference, February 2007, L
20 Alex Bruce, Animals and Cruelry, Chapter 8 in Animal Law in Australia: An Integrated Approach, {LexisNexis
Butterworths, Sydney. Australia, 2012) 197,

21 Alex Bruce, Animals as Food, Chapter 9 in Animal Law in Australia: An Integrated Approach (LexisNexis
Butterwaorths, Sydney, Avstralia, 2012) 221.

22 Steven White, 'Regulation of Animal Welfare in Austratia and the Emergent Commonwealth: Entrenching the
Traditional Approach of the States and Territories or Laying the Ground for Reform? (2007) 35(3) Federal Law Review
347, 359,

23 Andrew Banlett, Animal Welfare in a Commonwealth Systerm: A Commonweaith Politician’s Approach, in Animal
Law in Australasia: A New Diajogue, Peter SankafT and Steven White {eds), (The Federation Press, Sydney 2000) 387,
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Commonwealth, state, territory and local pgovernments through a
complex, often confusing, co-operative regime,”*

Heowever, the Commonwealth Government indirectly influences food
animal repulation by assuming lead policy responsibility through the
former Primary Industries Ministerial Council (‘PIMC’), replaced in
September 2011 by the Standing Council on Primary Industries.
(*SCoPI").” Under the PIMC/SCoPI framework, the Commonwealth
Government issued vatious Model Codes of Practice (‘{MCOPs”) and
Australian Standards, velating to the welfare of animals, that are
implemented to varying degrees of effectiveness through state and
territory legislation.

The Commonwealth Government develops these initiatives by
conducting various Reviews into animal-related issues, creating Reports
that make certain recommendations intended to be implemented through
Policy Proposals. One such Report and Proposal frames the theoretical
and legal analysis throughout these two articles.

Part I1: Why the ACL Has Assumed a Greater Profile

The Commonwealth Government is proposing to facilitate consumer
preferences for welfare-friendly food animal products by prohibiting
misleading or deceptive animal welfare representations made by
suppliers of those products.

In its 2011 Labelling Logic Report, the Commonwealth has adopted a
regulatory approach to food product labelling that involves an issues
hierarchy. These hierarchical issues are intended to guide regulatory
initiatives associated with product labelling. In descending order of
importance, the Commonwealth intends focussing on: (i) food safety,
(it) preventative health, (iii) new technologies and (iv) consumer values
issues.® Animal welfare claims made by suppliers of food animal

products fall into the category of “consumer values issues’.”’

24 Steven White, ‘Regulation of Animal Welfare in Austratia and the Emergent Commonwealth. Entrenching the
Traditional Approach of the States and Termitories or Laying the Ground for Reform?' (2007) 35(3) Federal Law Rev, 347.
2% - httpiwrww.mincos. gov.au/aboul_sepi> (Accessed 26 June 2012)

26 Food Labelling Law and Policy Review Pane), Labelling Logic: Review of Faod Lebelling Law and Policy, 27 January
2011, Commonweakth of Australia, 40-41, (3.3}

27 i 97, 16,11, '

Consistent with this hierarchical regulatory approach, in addressing
concemns associated with ‘consumer values issues’, the Commonwealth
government view is that ‘food labelling for such generalised issues is
best left to market responses’.”® In its December 2011 Response to the
Labelling Logic Report, the Commonwealth affirmed that consumer
values issues (such as animal welfare and religious issues) associated
with food animal products were best regulated through the mechanisms
in the Competition and Consumer Act 2010 cth).?

The decision to use the ACL in this way is consistent with earlier
Commonwealth regulatory initiatives, such as the Food Standards
Australia New Zealand Act 1991 (Cth), intended to prevent misleading
and deceptive conduct by ensuring that consumers have adequate
information to make informed food choices.”

1t is also consistent with State government initiatives such ag the NSW
Food Amendment (Beef Labelling) Act 2009 and associated Regulations
that prescribe the AUS-MEAT Domestic Retfail Beef Register for the
purposes of beef labelling requirements prohibiting misleading or
deceptive statements made on meat product labels.

However, the unstated assumption behind this policy of preventing
deception associated with food labels involves the effective operation of
market forces of supply and demand. It assumes market dynamics will
facilitate consumers’ desires for accurate information about welfare-
friendly food animal products. In an increasingly competitive market
for food products, it is anticipated that consumer demand for ethically
produced animal products will signal producers to implement food
animal welfare practices such as free-range farms.”

In attempting to satisfy this consumer demand, food animal products
accentuating animal welfare will be subject to careful scrutiny under the
misleading or deceptive conduct provisions of the ACL. Product

28 Ihid 97, [6.3).

2% Response to the Recommendations of Labeliing Logic: Review of Food Labelling Law and Policy (2011),
Commonwealth Government, December 2012, 40.

30 Food Standards Australiz New Zealand Act 1991 (Cth), s 3(c).

3] Food Labeliing Law and Palicy Review Panel, Labelling Logic: Review of Food Labelling Law and Policy, 27 January
2011, Cuﬁmonwealth of Australia, paragraph 3.20 at p 47,
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differentiation based on food apimal welfare claims requires careful
substantiation,

It might have been thought prior to 2011 that the lack of a national
consumer protection regime required separate jurisdiction-specific
legislation preventing misleading or deceptive conduct. However, the
coming into effect of the ACL on 1.1.11, as part of the Competition and
Consumer Act 2010 (Cth), changed the regulatory landscape.”

This is why the Commonwealth government’s response to the Labelling
Logic Report does not emphasise State legislation, such as the NSW
Food Amendment (Beef Labelling) Act 2009 or State or Territory Fair
Trading Acts. Instead, the focus is on the ACL*

Section 18 of the ACL, generally prohibiting misleading or deceptive
conduct in trade or commerce applies to corporations as a law of the
Commonwealth and equally to unincorporated entities through
reciprocal State and Territory application iegislation.35

Two Important Threshold Questions

However the efficacy of the ACL in preventing misleading or deceptive
conduct in relation to food animal product labelling and whether, in
doing so, it will encourage suppliers to improve food animal welfare,
rests upon satisfactory answers to two sets of important but related
questions. Both sets of questions concern the ability of consumers to
influence the animal welfare practices of suppliers of food animal
products.

The first set of questions relate to the theoretical relationship between
consumers and their role in the market, the role of consumer protection
legislation such as the ACL and food animal welfare. Jeff Leslie and
Cass Sunstein confidently suggest that ‘many consumers would be

37 I its Faod Labelling Guide, the ACCC warns that it has *become increasingly concerned sbout representation on the
Tabels, packaging and advertisements of food and beverage produts.’ ACCC Food Labeliing Guide, 2009, Canberra,
Australia, 3.

33 Alex Bruce, Australia’s National Consumer Protection Regime, Chapter 1 in Consumer Protection Law in Australia,
{LexisNexis Butterworths, Australia, 2011) 4.

34 Response lo the Recommendations of Labetling Logic: Review of Food Labelting Law and Policy (2011),
Commanwealth Governmeant, Decerber 2012, 13

15 Alex Bruce, Application of the Competition and Consumer Act 2010, Chapter 2 in Consumer Protection Law in

“~ —-iNevis Butterworths, Australia, 2011),

willing to pay something to reduce the suffering of animals used as
food’.*® Does the literature actually support this suggestion? What
exactly is the relationship between consumer protection legislation such
as the ACL, consumer buying power and food animal welfare?

And even if there is a relationship how do consumer spending patterns
actually influence food animal welfare practices?

In answering these questions, this article explores two key aspects of
consumer protection theory. First, it explores the way in which
consumer protection law and policy is intended to benefit consumers by
empowering them to make informed purchasing decisions. It therefore
discusses the concept of ‘consumer sovereignty’.

This discussion takes place in the context of the policy approach
expressed by the Commonwealth government in its Labelling Logic
Report’’ that assumes, at least in theory, that if consumers are provided
with sufficient information about food animal products their spending
patterns will signal suppliers about associated food animal weifare
issues. These are the ‘consumer values issues’ referred to in the
Labelling Logic Report™®

This article then explores whether consumers, once informed by
suppliers about animal welfare issues associated with the food products
they are buying, are actually willing, as Leslie and Sunstein suggest, to
pay a price premium to reduce the suffering of animals used as food. If
there is no evidence of this willingness, then even if the ACL is
effectively enforced, its capacity to influence suppliers to introduce
food animal welfare initiatives will likely be mimmal.

However, if the theorefical relationship between consumners, consutner
protection legislation and food animal welfare can be established, the
second set of questions relate to the lega/ implementation of that
relationship.

Given the significant consumer protection role expected of the ACL, it
is necessary to address several practical legal questions. Does the case
law permit an interpretation of ACL 518 in ways that would prevent

36 Jeff Leslie and Cass Sunstein, 'Animal Rights Without Controversy' (2007) 70 Law and Comtemporary Problems 117
17 Food Labeiling Law and Policy Review Panel, Labeliing Logic: Review of Food Labelling Law and Policy, 27 January
2011, Commonwealth of Australia, 47, {3.20).

38 Tbid 41-42, (371, '
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producers making misleading statements about the conditions in which
meat and egg products were produced? Does the case law permit an
interpretation of ACL 518 in ways that would require meat produced
through the religious slaughter of animals to be clearly identified so that
consumers can choose whether to buy those products?

The apswers to this second set of questions are explored in the
subsequent article (to be published in (2012) 9 AAPL] - Ed.) and involve
an analysis of case law relating to two circumstances of alleged
misleading or deceptive conduct: ‘positive’ conduct relating to actual
statements made on existing food animal praduct labels and ‘negative’
conduct relating to the failure to provide specific information on food
animal product labels.

Part I11: Regulatory Inconsistency and Conflict

Western socicties largely accept that meat products form a natural part
of human dietary requirements: ‘children have traditionally been
brought up to regard consuming the flesh of other animals for food as
both notmal and desirable>.”’ Indeed, sociologist Pierre Bourdieu
asserts that meat-eating is part of Westemn society’s ‘habitus’, an
unquestioned principle of everyday life.*

Human preferences for meat products have grown dramatically since
World War 2 and will continue to grow at a dramatic rate as the world’s
population soars. By 2050, the United Nations Population Division
predicts the world's population will reach from eight to 11 billjion.*
Much of this population growth will occur in developing countries
where a growing middle class, with more disposable income is expected
to generate substantial demand for meat products as part of their diet,®
This is particularly so in China and India where demand for meat
products is growing rapidiy,*

39 Nick Fiddes, Meat: A Natural Symbol, (Routledge Press, United Siates, 1991} 5.

40 Pierre Bowrdieu, Qutline of a Theory of Practice, (Cambridge University Press, United Kingdom, 1977},

41 United Nations Department of Economic and Social Affairs; Warld Paopulation Prospects - The 2010 Revision
<http:fiwww.up.org/popints (accessed 29 March 201 2).

42 Philip Thormton, "Livestock Production: Recent Trends, Future Prospects' (20103 Phifosophicat Transactions of the
Royal Sacietv 2854 - 2835,

43 Jean-Francois Hocquette and Vineen: Chatellier, 'Prospects for the European Beef Sector Over the Next 30 Years'
{2011} Animal Frontiers 20.

In satisfying these growing preferences for meaf products, animal
farming enterprises have gone from small family-owned operations to
large-scale concentrated animal farming operations (‘CAFOs’). Large
scale CFAOs, managed by vertically integrated corporations, aim to
maximise the efficient production of animal products to satisfy domestic
and foreign demand for food animal products.™

The step from characterising animals as property to the efficient
exploitation of animals as property is effortlessly facilitated through
contemporary market dynamics. The idea of evaluating the
effectiveness of CFAOs through the lens of efficiency is very much a
product of the neo-classical school of economic theory; the prevailing
hermeneutical lens through which contemporary markets and the legal
regulation of those markets are understood.*

Neo-classical economic principles define carporate success in terms of
profit and refurn on investments where wealth is maximised through
productive, allocative and technical efficiencies accomplished through
techniques of mass-production of food animal products.*®

Therefore, in the 21st century, successful CAFOs are those managed by
corporations able to maximise their profits through the efficient
management of feed/weight ratios. Success is measured in terms of
profits per unit as corporations pursue efficiency as a means to wealth-
maximisation, the key feature of neo-classical economics.”

The Australian legal and regulatory framework facilitates the efficient
exploitation of animals in the chicken, pork and beef industries to
satisfy human needs, wants and preferences for meat, echoing Wendy
Adams's observation that human beings do not treat animals harshly
because they are classified as property; animals are classified as

property so that human beings can legally treat them harshly'*

44 This is particularly so with the Australian chicken meat industry where wo vertically integrated companies supply
approximately 80% of the Austratian market. Australian Chicken Meat Federation ine, The Australian Chicken Meat
Tndustry: An Industry i Profile, 2012 at [3. <hup:/fswww.chicken.org.anfindustryprofile/>

45 fustice John Spigelman; ‘Economic Rationalism and the Law’ (2001) 24(1) University pf NSW Law Joumnal 200.

46 Darian Tbrahim, ‘A Returm to Descartes: Propesty, Profit and the Corporate Ownership of Animals’ (2007) 70 Law and
Contemporary Prablems 86.

47 Geoffrey Evans, 'To What Extent Does Wealth Maximisation Benefit Farmed Animals? (2006} 13 Animal Law 167.
48 Wendy Adams, Human Subjects and Animal Objects: Animals as ‘Other” in Law’ {2009} 3 Journal of Animal Law and
Ethics 29,
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The reality is that most of the animals in Australia that are slaughtered
for their meat or farmed for their eggs do not see the sun or feel the
earth. They do not socialise with other animals. They are not able to
express theit natural instincts but are confined in mass-factories before
being slanghtered or their eggs harvested.

This gulag-inspired process of factory farming is described as:

a system of raising animals using intensive production line methods
that maximise the amount of meat produced while minimising costs.
Industrial animal agriculture is characterised by high stocking
densities andior close confinement, forced growth rates, high
mechanisation and low labour requirements.”

Producing animal meat or harvesting eggs using these intensive
production line methods is perfectly legal in Australia. MCOPs relating
to beef cattle, poultry and pigs permit the industrial processing of
animals for human consumption. These MCOPs were issued by the
PIMC/SCaoPl, whose stated objective is ‘to develop and promote
sustaipable, innovative and profitable agriculture, fisheries/aquaculture
and food and forestry industries’. >

Accordingly, MCOPs permit the use of profit and efficiency-enhancing
animal husbandry practices that would otherwise be characterised as
acts of cruelty under State and Territory Arimal Welfare Acts. These
same Animal Welfare Acts also exempt certain methods of slaughter of
animals for religious purposes from established cruelty offences.”’

While food animals generally experience conditions that cause
suffering, the experience of animals that are slaughtered according to
religions ritnal is potentially even worse.

In Australia animals whose meat is intended for general consumption
are required by Commonwealth Codes and Standards to be stunned
before they are slaughtered.”

49 From Nest to Nugget: An Expose of Austratia’s Chicker Factories; Vojceless, November 2008, 9.
50 hitp:/fwww.mincos.gov.au/about_pime,

51 For example, s 24(1)(b) of the Prevention of Cruelry to Animals Act 1979(NSW) creates a defence against alfegations
of cruelty in relation te animals slaughtered for food consumption.

52 CSIRO’s Austrafian Standard for the Hygienic Production & Transportation of Meat and Meat Products for Human
Consumption (AS 4696:2007); National Animal Welfare Standards for Livestock Processing Establishments Preparing

Chicken, pigs and cattle are required to be unconscious or insensible
when they are killed in order to minimise the suffering associated with
the slaughter process.

However, not all animals slaughtered for consumption in Australia are
in fact stunned before being killed because of religious requirements
relating to the preparation and consumption of cerfain animal-based
food. In particular, the Jewish and Istamic religious traditions contain
very specific requirements concerning the slaughter and consumption of
animals. The praduction of kosher and halal meat according to Jewish
and Tslamic religious rituals, respectively, involves cutting an animal’s
throat while it is fully conscious and then permitting the animal to
exsanguinate.

A regulatory conflict or inconsistency thus exists between the
requirements for the slaughter of amimals generally, mandated by
Commonwealth Codes and Standards, and the specific requirements of
the Jewish and Islamic religious traditions for their religious slaughter.”

And although governments in the European Union, the United Kingdom
and New Zealand recognise the welfare difficulties associated with the
religious slaughter of animals, legislative atterupts to regulate these
practices in favour of consumer choice have singularly failed.
Legislative initiatives such as the Food Labelling (Halal and Kosher
Meat) Bill (UK) introduced in May 2012 and Amendment 205, proposed
in 2010 by the Eurcpean Parliament, that would have achieved similar
aims, have been defeated by well-co-ordinated campaigns criticising
governments for contravening rights of freedom of religion and
religious practice guaranteed by treaty or statute.™

At Jeast these governments attempted some form of regulation to
address the issue of suffering experienced by animals during religious
slaughter. Although the Australian government is aware of these
difficulties, and despite consumer demand expressed over five years to

Meat for Human Consumption 2009-2010 (2nd EQ); Standing Cororittee on Agricuiture and Resoprce Management
(*SCARM) 2002 Model Code of Practice for the Welfare of Animals: Livestock at Slaughtering Establishments.

53 Alex Bruce, 'Do Sacred Cows Make the Best Hamburgers? The Legal Regulation of the Refigious Slavghter of
Animals’ (2011} 34(1) University of New South Wales Law Journal 351; Jos! Silver, "Understanding Freedom of Religion
in a Religious Industry: Kosher Slaughter (Shechita) and Animal Welfare' (2011) 42 Victoria University of Wellington
Law Review 671,

54 Alex Brace, Do Sacred Cows Make the Best Hamburgers? The Legal Regulation of the Religious Slaughter of
Antmal's (2011) 34(1) University of New South Wales Law Journal 351.
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address them, at its October 201! meeting, the final in its current
incamation before transitioning to the SCoPl, the PIMC eventually
decided not to regulate the religions slanghter of animals.

In a masterful display of bureaucratic procrastination, the PIMC simply
stated that officials have been asked to continue discussions with
religions groups in order to settle an ‘applicable risk management
framework’, whatever that might mean!™

Part IV: Consumer Sensitivity

Confined in concentrated animal feedlot operations, packed tightly into
layer upon layer of cages to produce eggs and sometimes slaughtered
without prior stunning, the welfare of chickens, cattle and pigs is
subordinated to the economic profit of the few dominant corporations in
Australia supplying food animal products to consumers.*®

These corporations are assisted by the former Primary Industries
Ministertal Council (‘PIMC’) now Sianding Council on Primary
Industries, whose stated goal 15 ‘to develop and promote sustainable,
innavative and profitable industries in these commodities.” Issued
under the auspices of SCoPI/PIMC, MCOPs, Australian Welfare
Standards and other Policies relating to chicken, cattle and pigs permit
animal husbandry practices that are intended to facilitate the profitable
production of food animal products.

While some of these animal husbandry practices are clearly cruel, they
are largely beyond the reach of State and Territory dunimal Welfare Acis.
Exceptions have been created permitting practices that would otherwise
fall within the definition of crueity or aggravated cruelty, potentially
exposing CAFO or battery hen farmers to criminal prosecution.”

Legislative attempts in the Earopean Union, the United Kingdom and
New Zealand to either displace or regulate the religious slaughter of
animals have foundered against human rights claims of freedom of

55 Primary Industries Ministerial Council, Communiqus, FIMC 21, 28 October 2011,

< Hetp:itwww. mincos. gov anl__data/assets/pdf le/0017/203443 1/pime-21 pdf (Accessed 1 April 20(2)

56 Alex Bruge, Anfrnals as Food, Chapter 9 in Animal Law in Austealia: An Integrated Approach, {LexisMexis
Rutterworths, Australia, 2012) 221.

57 Animal Health Australia; Animat Health in Australia 2008, (2009) Canberra, Australia, §.

58 Alex Bruce, Anirals and Cruelty, Chapter 8 in Animal Law in Avstralia. An Integrated Approach, (Lexichxis
T st wths. Augtralia, 2012) 197

religious practice recognised by domestic Constitutions or International
Human Rights Instruments.”

However, despite this regulatory regime, there is also evidence that
consumers are becoming increasingly sensitive to the ways in which
food animals are treated. This sensitivity is expressed morally and
practically. From a moral perspective, ‘one emerges biinking from the
shadows... to discover that there is a moral consensus in the Western
world that animals should be treated better than they are”.® From a
practical perspective, this sensitivity is reflected in a willingness by
some constmers to pay a price-premium for food animal products from
suppliers who have implemented welfare-friendly anmimal husbandry
practices.®’ :

In response to this consumet demand, suppliers of food animal products
are secking to differentiate their products on the basis of animal
welfare~friendly practices. Product labels promoting ‘free-range’, ‘free-
to-roam’, ‘organic’ or cruelty-free animal husbandry practices are used
by suppliers to influence consumers who, for example, 'seek out free
range eggs as a matter of principle, hoping to advance the cause of
animal welfare by so doing' ™

It is in these circumstances that instead of directly legislating to prohibit
certain animal husbandry practices and slaughter without prior stunning,
Australian governments are intending to indirectly regulate food animal
products through consumer legislation prohibiting misieading or
deceptive conduct. The ACL has suddenly been invested with a
significant responsibility. And at the centre of this regulatory agenda is
the power exercised by the consumer in the market.

55 For 2 more detailed discussion of the Interpational Law implications associared with the religious slaughter of animals,
se¢ Joel Silver, *Understanding Freedom of Religion in a Religious Industry: Kosher Staughter {Shechita) and Animal
Weifare’ (2011) 42 Victoria University of Wellington Law Review 671,

60 Ellen Goodman, Book Review, ‘Anima) Bthics and the Law: A Review of Animel Rights: Curient Debates and New
Directions’ (2006) 79 Temple Law Review 1291,

&1 Luiza Toma et al, 'Consumer and Animal Welfare: A Companson between European Umon Countries' {2012) 58
Appetite 597; Lavra Andersen, 'Animal Welfare and Eggs - Cheap Talk or Money on the Counter? (2011 62(3) Journal
of Agricultural Economics $65; Brian Naald and Trudy Cameran, "Willingness to Pay for Other Species’ Well-Being'
(2011) 70 Ecolopicat Economics 1325; Morven McEarchen and Monkia Schroder, “The Role of Livestock Production
Ethics in Consumer Values Towards Meat” (2002) 15 Joumal of Apricultural and Environmental Ethies 221.

£2 Ansiralian Competition and Consumer Commission v C.1 & Co Pty Ltd [2010] FCA 1511, [31].
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The Role of the Consumer

In 2006, then Commissioner John Martin of the Australian Competition
and Consumer Commission ACCC’) launched the ﬁrst edition of the
ACCC's Food and Beverage Labelling Guidelines.”® The Guidelines
are intended fo assist food and beverage providers in understanding the
implications of the law relating to misleading or deceptive conduct.

During his presentation, Commissioner Martin made two important
points that are relevant to the discussion in Part 3 of this article. First,
that ‘consumers are becoming increasingly sophisticated and discerning.
They are demanding products that offer health benefits, are fresher or
are Austratian produced’.**

Second, he noted that ‘products that can highlight such benefits have a
better chance of standing out from the pack and grabbing the attention
of shoppers on crowded shelves. But this creates temptation for
producers and their marketers to ‘push the envelope' and in some cases
break the law in an effort to gain an edge over the competmon

In the last five years, Australian consumers have become more
discerning about the way in which food animals are treated. This
concern is reflected in both informal and industry-sponsored consumer
surveys,” as well as the purchasing decisions made by governments and
private corporations suppling food animal products to consumers.

For example, in September 2008, the InterContinental Hotels Group,
which owns the Crowne Plaza Canberra, the National Convention
Cenire and Parliament House Catering Services, announced it would
alter its purchasing decisions to buy eggs pursuant to the Choose Wisely
Campaign”.”

The same month, the Australian Capital Territory Government
announced that by May 2009, ‘all ACT Government agencies including
our hospitals, correctional facilities, CIT campuses and schootls, will use

63 John Martin, Misleading Claims and the Trade Practices Act, Presentation to the §th Annual Feod Regulation and
Labelling Standards Conference, 23 November 2004, Sydney, Ausiralia.

o4 {tid 3.

65 Thid,

66 These informal and industry-sponsored surveys are discussed below.

=~ &ntinn Against Battery Eggs http:d/wivw. chiefminister.acy.gov au/media.php?v=7457

barn laid Gr free-range eggs’ pursuant to the RSPCA’s Choose Wisely
Campalgn

And in its 2012-13 Budget, the Tasmanian Government introduced the
Intensive Animal Farming Development Program under which $2.5
million will be spent over two years in phasing out battery-hen farms
and the use of sow stalls.” In mtroducing these food animal welfare
initiatives, the Tasmanian Treasurer specifically noted that ‘changes in
market and consumer demand’ motivated the Budget initiatives’.

Producers and suppliers are also beginning to recognise consumers’
concerns and are attempting to differentiate their food animal products
on the basis of animal welfare.

Unfortunately, the decisions of the Federal Court in Australion
Competition and Consumer Commission v CI & Co Pty Ltd,”" and
Australian Competition and Consumer Commission v Turi Foods Pry
Ltd (No 2)” confirm Commissioner Martin's fears that in doing so,
some producers will attempt to take advantage of these concerns by
labelling food animal products in ways that deceive consumers about
welfare issues.

However, even if food animal products are accurately labelled, what
exdctly is the relationship between consumer protection legislation such
as the ACL, consumer buying power and food animal welfare? And if
this relationship is established then how might consumer spending
patterns actually influence food animal welfare?

These questions can be considered threshold levels of inquiry. If
consumer protection laws such as the ACL do not empower consumers
to make informed purchasing decisions then the demand created by
consumers’ buying power will not exert sufficient influence on the
producers of food animal products to improve foed animal welfare,
And even if consumers' buying power does influence producers, if they
are simply choosing not to buy products from suppliers cognisant of

68 Ihid.

69 Treasurer Lara Giddings MP, 2012 — 2013 Budget Speech ‘Strong Décisions. Better Future’, 17 May 2012, delivered
on the Second Reading of the Consolidated Fund Appropriation Bill (No 1) 2812

< http/iwww treasury.tas.gov.au/demino/dtf/dif nsth-budget-budget-papers/0> {Accessed 21 May 2012).

70 Ibid 12.

T Australian Competition and Consumer Commission v €1 & Co Pty L1d [2010) FCA 1511 (23 December 2010).

T2 dustralian Competition gind Consumer Commission v Turi Fouds Péy Ltd (No 2) [1012) FCA 19 (2 Decerber 2011).



animal welfare concerns, then legislation such as the ACL that prohibits
misleading or deceptive conduct legislation will have litile effect in
advancing food animal welfare mnitiatives.

A negative response to either of these threshold questions significantly
reduces the ability of the ACL to function in a way that influences food
anima] producers to improve animal welfare and compromises the
Commonwealth government’s belief, expressed in its Labelling Logic
Report, that the ACL can effectively regulate consumer values issues
associated with food animal products. After all, what is the incentive to
do so if consumers either cannot or will not signal their demand for
those improvements through their buying patterns?

Part V: Efficient Markets & Consumer Demand

Accordingly, the effectiveness of this regulatory approach 1s contingent
upon several unstated assumptions. One assumption is that demand for
animal welfare friendly food products will signal consumer preferences
for animal welfare practices to be adopted by producers suppling food
products into the market. Another assumption is that in attempting to
satisfy this consumer demand, producers will increasingly seek o
differentiate their products on the basis of animal welfare features
thereby generating more sales.

At feast in theory, the more consumers demand welfare friendly
products, the more producers will seek to implement animal welfare
initiatives.” If the ACL is to be effective in addressing consumer
values issues associated with food animal welfare issues and, in turn,
stimulate supplier-initiated food animal welfare practices, these
assumptions need to be tested.

The ACL is located within the Competition and Consumer Act 2010
(Cth), but what is the relationship between the ACL, consumer
protection and competition policy? Exactly how is it intended that
consumer buying power will influence the animal husbandry practices
of suppliers of food animal products? What is the relevance of this
relationship fo consumers’ preferences for welfare friendly foed animal
products? How does a competitive market operate s that suppliers will
be made aware of these preferences?

73 tndustey surveys sopport this market wend, For example, in its 2010 Anhual Report the Australian Egg Corpuratien
Lad indicated thar the markes for free-range eggs increased from 5 5% in 2000 to around 26.6% i 2009, 3.
fmbemiatiachments/347/original Annual_Report_201 G.pdf?1289462015> {Aceessed T May 2013)

The principal goal of Australian competition policy is not the protection
of individual traders or individual consumers. The High Court in Boral
Besser Masonry Lid (now Boral Masonry Lid) v ACCC stressed that
‘tﬁe purpose of the Act is to promote competition, not to protect the
private interests of particular persons or corporations’.™

1 have written elsewhere about how the CCA 1s even less concerned
with the welfare of animals generally or food animals particularly.” In
protecting and facilitating economic efficiency, consumers are said to
benefit from the efficient allocation of society’s resources.”®

If competition policy and consumer protection policy do not work
together to ensure that consumers’ preferences for animal welfare are
communicated to suppliers or, even if those preferences are
communicated, if consumers are simply not willing to pay for animal
welfare, then the Labelling Logic proposals rest on flawed assumptions
and the ACL may be a relatively ineffective regulatory tool.

Labelling Logic & Market Driven Consnmer Welfare

Animal welfare issues featured prominently in public responses to the
Labelling Logic review; ‘generalised consumer values issues such as
human rights, animal welfare, environmental sustainability and country-
of-origin labelling were raised in a large number of submissions”,”’

The intended approach of the Commonwealth government to these
consumer values issues is to leave market forces as the impetus for
suppliers to address these values.® How is this to oceur? It is
?mﬁcipated that market forces will respond to increasing consumer
interest in values issues such as animal welfare by encouraging
guppliers to differentiate their products on the basis of those values
issues; ‘if the label claim provides a supplier with a positive point of
differentiation in the market, there is a strong incentive for the suppiier

74 Borol Besser Masonry Lid (now Baral Masamy Lid) v 4CCC (2003) ATPR 41915, {87].

75 Alex Bruce, 'Animals and the Trade Practices Act 1974 (Cih) {2009) 2 Australian Animal Protection Law Journal 49, '
52,

76 Stephen Corones, Comipetition Policy and Econemic Theory, Chapter 1 in Competition Law in Australia, (5thed),
{Thompson Reuters, Australia, 2010) 43.

77 Food Labelling Law and Policy Review Panel, Labelling Logic: Review of Food Labelling Law and Policy, 27 January
2011, Commonwealth of Austealia, 97, (6.3].

78 Tbid 98, [6.51.
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to adopt such & claim and for consumers to respond.””  Perhaps it is
hoped that Adam Smith’s ‘invisible hand’ may gently push suppliers
into creating food animal welfare initiatives?™

This regulatory approach will only work effectively if competitive and
mformed markets place the consumer at the centre of supply and
demand forces. This is the intention of the Competition and Consumer
Aet 2010 (Cth) where consumer protection law and theory sits alongside
competition law and theory with both functioning to create fair,
competitive and informed markets for the benefit of Australian
consumers.*

How does this work? To begin with, it must be acknowledged that
there is no overarching theory of consumer protection that explaing
these dynamics. In fact, one commentator lamented that:

It 15 almast impossible to cover the ever-growing mound of literature
on consumer protection problems in different countries: It is quite
impossible 1o survey developments in legisiation and case law, be it
only for one country. Consumer profection aspects have now been
introduced in s0 many arveas of law thai it is hard to find out where
specific consumer concerns begin...*”

The fundamental difficulty involves conceptualising ‘consumer
protection’ as a discrete discipline and not as simply a sub-set of
competition policy or as a body of law derivative from commercial or
mercantile law or a body of law that is simply interdisciplinary in
nature. Lynden Griggs has therefore astutely observed that consumer
protection ‘is a subject looking for the privilege of independent
existence, let alone responsibility”.®

Complicating the search for clarity in coneeptualising consumer
protection policy is the sometimes bewildering vocabulary and
terminology employed by commentators in discussing consumer

79 Iped.

£0 Adam Smith noted that even thongh individual traders do nat intend to promote the public interest, nevertheless the
offect of traders’ commerciai activities seems 1o, in fact, promote the public interest. Smith called this tendency of the
economy o guide self-interest into cultivating economic well-being the *invisible band’;, Alex Bruce, Market Definition,
Chapter 3 in Restrictive Trade Practices Law, (LexisNexis Butterworths, Sydney, Austratia 2010) 19, 21.

8] Competition and Canstimer Act 2010 (C1h), 5 2.

§2 Norbert Reich, 'Diverse Approaches w Consumer Protection Philosophy' (1992} 14 Jourmna! of Consumer Policy 257,
83 Lynden Griggs, ‘Intervention or Empowerment — Choosing the Consumer Law Weapon U (2007) 15 Compeiition and

= e Yaveaal 116

profection theories, The literature imports terms from fields as diverse
as law, sociclogy, economics and behavioural studies.

Concepts such as “soft regulation’, ‘bounded rationality’, “neoclassical
attributiorn’, “information asymmetries’, ‘biased contracting' and
‘shrouded attributes’ have been adapted from other disciplines and then
applied to consumer protection issues in an attempt to explore these
difficult policy issnes.™

It is beyond the scope of this article to explain and then unify these
different theories into a new normative consurner protection framework.,
Nor do 1 think it helpful to attempt the task. The availability of these
different theories permits explorations of aspects of consumer behaviour
that would not fit neatly into one or other theory. The sheer complexity
and subtlety of consumer issues lamented above surely requires an
interdisciplinary hermeneutic [method of interpretation - Ed.].

For present purposes, the starting point is to consider the relationship
between competition policy and consumer protection theory, especially
since the stated purpose of the CCA is to enhance the welfare of
Australians though the promotion of berh competition as well as the
provision of consumer protection.” Understanding this relationship
clarifies the process by which consumers’ preferences for welfare
friendly food animal products are signalled to the suppliers.

Competition, Efficient Markets and Consumer Welfare
Section 2 of the CCA provides:

The object of this Act is to enhance the welfare of Australians through
the promotion of competition and fair trading and provision for
consumer proteciion.

Implicit in s2 is the belief that Australian consumers are in some way
better off if markets are competitive; that is, 1f fair trading is encouraged
and consumers are protected from misleading, deceptive and
unconseionable conduct. The other side of this is the view that anti-
competifive markets, or markets in which consumers are nof protected

34 Alex Bruce, Australia‘s National Consumer Protection Regime, Chapter 1 in Consumer Pratection Law in Australia,
(LewisNexis Butterworths, Australia, 2011) {, 6.

85 Louise Syfvan, "Activating Competition: The Consumer - Competition Interface’ (2004) 12 Competition and Consutner
Law Journal 191, 192,
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from misleading or deceptive practices, will result in diminishing
consumer welfare.

Both the consumer protection and competition provisions of the CCA
are intended to enhance the welfare of Ausiralians. Speaking about s2
of the then Trade Fractices Act (now CCA) then Justice French of the
Federal Court (now Chief Justice of the High Court) explained:*

If the whole Act is about consumer welfare in a general economic
sense, no! limited lo specific transactions, then the competition
provisions arnd the consumey protection provisions can stand together
comfortably under one rubric. Although Part V operates divectly to
protect consumers against varieties of misleading or deceptive
conduct and other unfair trade practices, it can also be seem as
supporting the competitive process in a wider sense by ensuring that
markets have access to accurate information. The bewefits of
competitive outcomes reflected in the delivery of better goods and
services for lower prices may be defeared if their advantages are
obscured by a fog of misinformation.

This vital relationship between competition policy and consumer
protection in delivering market-based benefits to consumers is
increasingly being recognised at an institutional level.

For example, in 2007, Commisstoner Kovacic of the United States
Federal Trade Commission said that ‘consumer protection laws are
important complements to competition policy.” And in 2009, the
United Kingdom Office of Fair Trading issued an entire policy outlining
the importance of integrating both in facilitating markets delivering
benefits to consumers.®

Why is this? A competitive market is considered to be an ‘efficient’
market in the sense that competition is the mechanism by which
society’s resources are efficiently allocated. The then Trade Practices
Tribunal in Re Queensland Co-operative Milling Association Ltd
observed:

86 Justice Robert French, Compétiion Law — Covering a Multitude of Sins, 2004 Paper delivered 10 the Comperition Law
Conference. 15 May 2004, Sydaey, 6.

87 William Kovacic, ‘Competition Policy, Consumer Prolection and Economic Disadvantage! {2007) 25 Joumal of Law &
Policy 101, 114,

&8 Office of Fair Trading, Joining Up Competition and Cansumer Policy — The OFT's Approach 10 Building an Integrated

© ==~ Tlecember 2009, United Kingdom.

Competition may be valued for many reasons as serving economic,
social and political goals.  But in identifying the exisience of
compelition in particular industries or markets, we must focus upon
its economic role as a device for conrrolling the disposition of
society’s vesources.”

When a market functions efficiently, consumers benefit from price
competition amongst retailers of goods and services. This competitive
benefit takes two broad forms; inter brand competition, and intra-brand
competition. In an efficient market, a consumer who wants to buy free-
range eggs, for example, can visit different retailers and compare prices
across different brands of eggs (inter brand) and compare prices across a
particular brand of eggs (intra-brand). All forms of anticompetitive and
deceptive conduct have potentially positive and negative consequences
for inter and intra-brand competition.

A market can really only properly function as a device for controlling
the disposition of society’s resources if it is working efficiently.
Competitive markets display a number of characteristics that iliustrate
what is meant by the term ‘efficiency’. Buf what is meant by this term
and what is the relationship between efficiency and consumer welfare?

A consistent theme in the development of competition and consumer
policy is the concern with efficiency. Competitive markets are efficient
markets and efficient markets are said to enhance consumer welfare. In
1989, the Economic Planning Advisory Council explained:

Competition policy is based on the view that, in general, competitive
markets lead to more efficient allocation of resources than do markets
in which either buyers or sellers have significant market power. Such
markets also promote technical efficiency (the effectiveness with
which resgurces within o firm are utilised) and dyrnamic efficiency
(the speed at which firms respond to changing problems and
opportunities} ... When firms are unable fo increase their profits
through exercising market power, their pursuit of profit is channelled
into finding ways fo increase their efficiency and mto segrching for
better ways to serve their customers.”

The idea of evaluating the effectiveness of markets through the lens of
efficiency 1s very much a product of the neo-classical school of

22 Re Queenstand Co-operative Milling Asseciation Lid (1976) ATPR 40-012.
90 Egonomic Planning Advisory Council, Promigting Competition in Australia, Council Paper No38§, Australian

Government Publishing Service, Canbera, 1989.
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economic theory; the prevailing hermeneutical lens through which
competition policy generally, and the CCA specifically, is viewed.”!

The neo-classical school of economics makes certain assumptions about
the way markets should function in order to promote efficiency and
thereby to enhance consumer welfare. This school ‘assumes that
markets free of failures will deliver optimal outcomes for producers and
consumers alike. Consumer demand i1s a major driving force in
determining what is produced, the quantity, its price and quality.’” In
constructing the framework of such a market, free of failures,
economists generally commence with a number of assumptions,

Those assumptions are: first, that there are many buyers and sellers in
the market, second, that sellers produce a homogeneous product, third,
that buyers and sellers are equally informed about price, fourth, that
there are no barriers to entry, meaning that firms can enter and exit the
market, and finally, that market forces of supply and demand establish
the price of the product - suppliers cannot affect the price of the product
since no one firm produces more of the product than the others.”

Unni Kjaernes succinctly describes the role of the consumer in this mix;
‘as sovereign, rational choosers; consumers are driven by an individual
utilitarian orientation and seek 1o maximise personal benefits at the
lowest possible cost. Dissatisfied consumers will use their purchasing
power and go elsewhere.”

Of course, no real market is perfect and deviations from this optimal
competitive model occur in the form of anti-competitive conduct,
information asymmetries, such as misleading and deceptive conduct and
simple consumer irrationality. How is the concept of a perfectly
competitive market relevant to an effective consumer protection policy?
The relevance is described in this way:

We study the predicted ouicomes of the perfectly competitive model
rot hecause those predictions conform exactly fo the ‘real world’ of

@1 Hon Justice John Spigetman, 'Econoemic Rationalism and the Law (2001} 24(1) University of New South Wales Law
Joumal 200.

92 Craig Johaston, '‘Consumer Welfare and Competition Policy' (1996) 3 Competition and Consumer Law Journal 1, 3.
93Michael Swann and William McEachem, Microeconomics: A Contemporary Introduction, 2nd ed, {Thomson/Nefson,
Metbourre, 2003) 219-20.

94 Unni Kjaemes, 'Ethics and Action: A Relational Perspective on Consumer Choice in the European Poiitics of Foad'

€ asrieniural Environmental Ethics 1, 3.

our everyday economic experience, but because they provide an
independent measuring rod - a benchmark model of economic
performance against which economists compare the actual outcomes
of real-world market situations ... much of the work of the Australion
Competition and Consumer Commission relies on the model of perfect
competition as a benchmark against whick to test potential or actual
breaches of the Trade Practices Act. o

By understanding how perfectly competitive markets function, it is
possible to learn how certain forms of corporate behaviour cause
‘market failure’ leading to deviations from the perfect, optimatly
efficient model.

In such cases, the result is one of imperfect competition that results in a
diminution of efficiency which, in turn, leads to consumer detriment; a
diminution of consumer welfare compromising the stated object of the
CCA. For example, in the context of food labelling, the Labelling

Logic Report explicitly draws a connection between information
failures and detriments to consumer health.”

But how do these assumptions actually work? To begin with, it is
helpful to think of competition in a market as taking place in the context
of a tension that exists between firms and consumers.

Firms want to make goods or services at as low a cost as possible 1o
themselves, and to sell those goods or services to consumers for as high
a price as they can. In this way, firms attempt to widen the margin
between their costs of production and sale prices. The difference
between the two represents the profit the firm derives from its goods or
services.

On the other hand, consumers want to choose between a wide variety of
goods and services and also to be able to buy those goods or services as
cheaply as possible.

The indicator of this tension is price. Through their purchasing patterns,
consumers ‘signal’ to firms the goods or services that are preferred and
the price levels they are prepared to pay for them. In this way,
consumers ‘activaie’ competition.

95 Above n 56,219,

96 Food Labelling, Law and Policy Review Panel, Labelling Logic: Review of Foad Labelling Law and Policy, 27 January
2011, Commenwealth of Australia, 133, {8.11]:
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Firms respond to those signals through product innovation, improved
service and better allocation of resources as they compete with each
other for customers. This process is described by Phillip Williams:

We may imagine that each participant in the economy has a pile of
doliar notes. Each dollar note counts for one vote in determining how
the resources of the economy ought o be allocated. If a person
spends some voltes purchasing brown leather sandals, that expenditure
will encourage resources to flow into the production of brown leather
sandals. By voting in the markeiplace with dollar notes, the consumer
has been able to influence the allocation of resources.”

In this sense, consumers are said fo activate competition. In its 1983 -
1984 Awnnual Report, the then Chair of the Trade Practices Commission
noted:

Consumers not only benefit from competition, they activate il, and one
of the purposes of consumer protection law is to ensure they are in a
position to do so. Thus [ believe administration is better placed to
serve the total interest of consumers if it also has responsibilities to
encourage market forces and industry efficiency. it

Consumers ‘activate’ competition because firms compete to produce the
goods and services demanded by consumers. At least in theory,
competitive markets benefit consumers by providing more choice; a
more efficient allocation of resources and price compentmn

However, markets are not ends in themselves, but economic processes
that facilitate the efficient production and delivery of resources in such a
way that consumers benefit. Because competitive markets are
considered to enhance consumer welfare and because consumers are
said to ‘activate” competition, the consumer is said to be ‘sovereign’.

Given the regulatory'® and academic’ validation of consumer
sovereignty as an effective hermeneutic with which to understand the

97 Philip Williams, ‘Why Regulate for Competition?" in M James (ed), Regulating for Competition: Trade Practices
Palicy in a Changing Economy, (Centre for Independent Studies, Sydney, 1989) 13.
98 Trade Practices Commission, Annual Repert 1983 - 1084, AGPS, Canberra, 184,
99 Loujse Sylvan, 'Astivating Competition: The Consumer - Competition Interface’ (2004) 12 Competition and Consumer
Law Journal 191.
100 William Kovacie, 'Competition Poficy, Consusier Protection and Economic Disadvantage’ (2007) 25 Journal of Law
& Policy 101, I 14; Gffice of Fair Trading, Joining Up Competition and Consumer Policy — The OFT's Approach to

R ~= Tatmorated Agency, Decamber 2000, United Kingdom.

relationship beiween competition policy and consumer protection
potlicy, it is important to explore its implications for food animal welfare
and Labelling Logic's assumptions.

Part VI: The Consumer is Sovereign

1t is not surprising that consumer protection theory is frequently said to
involve the notion of ‘consumer sovereignty’.’” At least in theory, ‘the
notion of consumer sovereignty, which is the linchpin of neo-classical
economics, guarantees an important role for the consumer in (the)
market economy.”'™

This Section explores the way in which consumer protection laws and
policy are intended to benefit consumers by empowering them (thereby
making them ‘sovereign') to make informed purchasing decisions.

The primacy of the consumer can be traced to the classical economics
of Adam Smith. Smith concluded that ‘consumption is the sole end and
purpose of all production; and the interest of the producer ought to be
attended to only so far as may be necessary for promoting that of the
consumer.’

The implications of the primacy of the consumer and the use of the term
‘consumer sovereigaty’ can probably be traced to the work of William
Hutt in his 1936 text Economics and the Public: A Study of Competition
and Opinion."® Hutt thought consumers should be aided by the modern
state in the exercise of freedom to pursue their own ends, with
producers being disciplined through the market to satisfy the wants of
consumers.'® Hutt's emphasis on the primacy of consumers’ freedom

101 Mark Armstrong, Tmeractions Between Competition and Consurmer Policy' (2008) 4(1) Competition Policy
Interpationai 97; Max Huffmen, 'Brdging the Divide? Theories for Integrating Competitiop Law and Consumer
Protection’ (2010) 6(1) Buropean Competition Journal 7; Stefan Schwarzkopf, "The Politicsl Thenlogy of Consumer
Sovergignty: Towards an Ontology of Consumer Society' (201 1) 28(3) Theary, Culture & Saciety 106.

102 A good historieal exploration of the notion of consurmer severeignty with its implication of consumer as voter can be
found in: Stefan Schwarzkopf, 'The Consumer as *Voter', ‘Judge’ and Jury’: Historical Origins and Political
Consequences of a Marketing Myth' (2011) 31(1) Journai of Macromarketing 8.

103 Vijays Magarajan, 'Reconceiving Regulation: Finding a Place for the Consumer' (2007) 15 Competition and
Consumer Law Joumal §3.

104 Adam Smith, The Wealth of Nations, 1776, (New York Modemn Library, 1937) 625.

105 William Hunt, Econarmics and The Public: A Study of Competition and Opinion, (Henathan Cape Publishers, United
Kingdom, 1936).

166 Taseph Persky, "Remospectives: Consumer Seversignty' (1993} 7(1) Joumnal of Econoric Perspectives 183, 186,
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to pursue their own happiness or ends is reflective of John Stuart Mill’s
notion of the relationship of the individual to the stafe.

Mills” views will become relevant a little later in this Chapter as a
philosophical defence of the principle of consumer sovereignty.

Neil Averitt and Robert Lande are two of the main United States
scholars responsible for establishing the theoretical relationship between
consumer sovereignty and competition policy.'” Averitt and Lande
conclude that for consumer sovereignty to work effectively, competition
policy must ensure that markets (a) present consumers with a riior;ge of
options and (b) the ability to select freely amongst those options.

Averitt and Lande explain the mechanics of consumer sovereignty in
this way:

Consumer sovereignty is the state of affairs that prevails or should
prevail in @ modern free-market economy. It is the set of societal
arrangements that cquses that econony o act primarily in response 1o
the aggregate signals of consumer demand, rather than in response to
government directives or the preferences of individual businesses. It
is the state of affairs in which the consumers are truly ‘sovereign’, in
the sense of having the power to define thelr own wanls and the
opportunity to satisfy those wants at prices not greatly in excess of the
costs borne by the providers of the relevant goods or services.

There are several elements to this extract that explain the nature of
consumer sovereignty and how competitive and efficient markets
facilitate that sovereignty.

First, it is said that the economy acts ‘primarily. in response to the
aggregate signals of consumer demand.’''® This is a refe‘rence to the
signalling process described above. Through their purchasing patferns,

107 Nei) Averitt and Rebert Lande, 'Consumer Sovereignty: A Unified Theory of Antitrust and Consumet Protection Law'
(1997) 65 Antitrust Law Journai 713; Netl Averin and Robert Lande, "Consumer Choice: The Practical Reason for Both
Antitrust and Consumer Protection Law’ (1998) 10 Loyola Consumer Law Review 44, Robert Lande, ‘Consumer Choice
as the Ultimate Goal of Antitrust’ (2000 ~2001) 62 University of Pinsburgh Law Review 503

108 Neil Averitt and Rebert Lande, 'Consumer Choice: The Practical Reason for Both Antitrust and Consumer Pratection
Law' (1998) 10 Loyola Consumer Law Review 44, 47.

109 Nei} Averitt and Robert Lande, 'Consumer Sovereignty: A Unified Theory of Antitrust and Consumer Protection Law'
(1997) 65 (3) Antitrust Law Journal 713, 714.

consumers ‘signal’ to firms the goods or services that are preferred and
the price levels they are prepared to pay for them.

Second, these consumer signals occur as part of a cause and effect
process. If consumer purchasing patterns are the signals, then firms,
suppliers and producers respond to those signals through product
innovation, improved service and better allocation of resources as they
compete with each other for customers. Consumers therefore ‘cause’
the economy to work in their favour by the pricing “signals’ they send to
producers of goods or services. The effect is that producers deliver into
the rmarket the goods or services that those consumers demand. This is
what is meant by the observation that consumers ‘activate competition’.

Third, the process is interdependent because the quality and guantity of
the signals that consumers send, and the goods and services produced
are dependent on each other. However, firms can artificially interfere
with the price signalling by consumers and in doing so they can
manipulate the market to the detriment of consumers.

From the supply side, firms can collude to fix prices or to prevent
competitive behaviour. In this way, firms can acquire market power not
through superior compstitive behaviour or through increased
competitive efficiency, but simply through eliminating competition.
The effect of eliminating competition is to eliminate consumer choice.
Less inter brand and intra-brand competition resnlt in consumers
paying higher prices for goods or services than would prevail in a
competitive market.

From the demand side, effective consumer choice can be diminished or
even eliminated through misleading, deceptive or false conduct. For
example, in Colgate Palmolive Pty Ltd v Rexona Pty Ltd Colgate sought
an interlocutory injunction restraining Rexona from continuing an
advertising campaign for its brand of toothpaste.

In granting the injunction, the Court observed:

There is evidence that Rexona's advertising campaign may erode the
market share enjoved by the smaller manufacturers of toothpastes ...
Rexona contended that these matters are irrelevant as the small
manufacturers are neither parties to the proceedings nor consumers.
In my opinion the possible detriment to the small manufacturers is a
relevant consideration ... If a corporation is engaging in mislending
or deceptive advertising which assists if in gaining a substantial share
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of a market at the expense of small mamifacturers, z.;zje interests of
those manufacturers must be a relevant consideration.

Misleading or deceptive conduct can erode or even eliminate a
competitor, thereby reducing the level of competition in the market by
reducing consumer choice.

Fourth, consumer sovereignty is characterised by consuniers ‘having the
power to define thelr own wants and the opportunity to s_ausfy those
wants”.? In satisfying their wants, neo-classical economics assumes
that consumers are ‘rational profit-maximisers’. Consumers are said to
be ‘profit-maximisers” because they carefully evaluaﬁe the cost/benefit
of a particular good or service in order to maximise the benefit 10
themselves.

Consumers are said to be ‘rational’ in that they possess z'ﬂl relevant
information necessary to make a prudent and rational decision about
whether to enter into the transaction in question. :

The idea is characterised as follows: ‘A consumer fui_ly armed with

relevant information, who is articulate and rational, is a necessary
; : 5113

assumption of the neo-classical model.

However, in order for consumets 10 achieve their own gogd,
governiments should ensure that markets provide sufficient information
to consumers, enabling them to make reliable choices and to protect
them from market manipulation and deceptive practices.

Because neither markets nor consumers are rational or optimal, it is un-
surprising to find that contemporary gqvemmepts have respo'slﬂed to
imperfect markets characterised by mformation asymmetries and
consumer ‘bounded rationality’ by legislating for their opposite or
relying on existing consumer protection regimes such as the ACL.

111 Colgate Patmolive Pty Ltd v Rexona Pty L (1981) ATPR 4D-242 ar 43,195~ 43,196,

112 William Kovacic, ‘Competition Policy, Consumer Pratection and Economic Disadvantage’ (2007} 25 Journal of Law
& Poliey 101.

113 Vijaya Nagarajan, ‘Reconceiving Regulation: Finding a Place for the Consumer' (2007) 13 Competition and

s

Returning to Labelling Logic’s Original Assumptions

This explanation of the relationship between competition policy and
consumer protection pelicy, with its emphasis on consumer sovereignty,
provides answers to the questions posed at the start of this Section
concerping the proposed effectiveness of the Labelling Logic approach.

Australian governments have decided to deploy the ACL and consumer
protection strategies to prevent misleading or deceptive claims
associated with food animal products.

Provisions in the ACL relating to information disclosure, prohibiting
unconscionable conduct, misleading or deceptive conduct and product
liability represent attempis to empower consumers to make informed
choices about the food animal products they purchase.'™ Empowering
consumers in this way is consistent with general market-based
disclosure strategies.

These strategies serve a two-fold purpose; providing consumers with
sufficient information consistent with their sovereign status in the
market, and also of stimulating political discourse:

First, they can improve markets by letting consumers know what they
are purchasing (and) if consumers also have moral concerns that bear
on the use of a product, the market-improving potential of disclosure
continues 1o hold ... consumers care about whether their decisions are
producing moral or immoral behaviour. Many consumers are willing
to pay to produce less in the way of moral damage and more in the
way of moral benefit. Second, disclosure requivements can serve
democratic functions by enabling citizens to receive information that
bears on democratic judgments. Information about animal suffering
may have significant effects on the political domain. "

Where consumer choices reflect preferences for food animal products
from suppliers who take account of food animal welfare, this is the
market expressing demand for increased food animal welfare initiatives.

114 Alex Bruce, Factual Categories of Misleading of Deceptive Conduct, Chapter 4 in Consumer Protection Law n
Anstralia, (LexisNexis, Australia, 2011) 87

115 Jeff Leslie and Cass Sunstein, ‘Animal Rights Without Controversy' (2007) 70 Law & Coutemporary Problems 117,
123-124.
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Tt is in this sense that consumers’ purchasing power, their market
‘sovereignty’, has the potential to influence food animal welfare. If
they are to remain competitive, suppliers must seek to differentiate their
food animal products on the basis of consumer demand for welfare
friendly practices. In this way consumers signal a demand for welfare
friendly food animal products,''®

By relying on consumer-driven market forces to stimulate potential food
animal welfare reform and thus satisfy consumer values demands, the
Commonwealth, state and territory governments will, at Jeast in theory,
not have to directly intervene to legislate for food animal welfare
reform. When this consumer demand is underwriften by the effective
enforcement of the ACL, it is intended that consumers will have the
information they need to make effective and informed choices about
food animal products.

However, even if Australian consumers do have sufficient information
at their disposal to make informed choices about food animal products,
does the research suggest that consumers will in fuct exercise their
choices in ways that require producers to care about food animal
welfare?'’” This is an important question because suppliers will only
implement welfare friendly practices intended to reduce the suffering of
food animals if consumers are willing fo pay a premium for the eventual
animal food products.’™®

Part VII: Consumers' Willingness to Pay
In his discussion of consumer sovereignty, Michael Korthals notes:

Consumers arve not only becoming more concerning about the safety
of products for humans, animals and the environment, but also attach
moral significance to the way each product is being produced and the
rorms and values involved.. And what is even more striking, they also

116 This process was specificaily averted to in Lab?!ling Logie- Food Labelling Law and Policy Review Panel, Labelling
Logic: Review of Food Labelling Law and Palicy, 27 Jannary 2011, Commanweaith of Australia, 98, [6.5).

117 Brian Naald and Trady Cameron, "Willingness to Pay for Other Species' Well-Benp' (2011) 74 Ecolagical Economics
1325
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think it imporiant to express these 'ethical’ and political preferences in
the market itself and not solely on the political forum. '

Australian consumers have expressed similar concerns in responding to
the 2009 Commonwealth Government Review into food labelling laws.
After the first round of consultations and after receiving more than
6,000 public submissions, the Review Panel issued its Issues
Consultation Paper on 5.3.10 (‘the Consultation Paper’) and invited
further submissions."

Question 17 of the Consultation Paper asked whether ‘there is a need to
establish agreed definitions of terms such as ‘natural’, ‘lite’, ‘organic’,
‘free range’, ‘virgin’ (as regards olive oil), *kosher® or ‘halal’? If so,
should Enlese definitions be included or referenced in the Food Standards
Code?

The Labelling Logic Report recommended that in relation to consumer
values issues relating to specific food production methods, including
religious slaughter methods, specific values-based definitions in the
Food Standards Code should be adopted in order to achieve consistency
of definitions.'™

This recommendation was rejected by the Commonwealth government
in its December 2011 Response. Instead, it stated that where regulation
concerning labelling representations was needed, the mechanisms in the
Compezz'g?n. and Consumer Act 20100 {Cth) were more appropriate fo
the task.

Accordingly, Australian governments are leaving evaluation of the kind
of consumer values issues such as animal welfare, identified by
Korthals, to individual consumers in making purchasing decisions,
Where food products (including food animal products) are accompanied
by labels that do make certain values claims, those claims must be

119 Michael Korthals, 'Taking Consurners Seriously: Two Concepis of Consumer Severeig,r_ury‘(zml ) 14 Journal of
Agrnicultural and Environmental Ethies 201, 203,

120 Issues Consultation Paper: Faod Labelling Law and Policy Review, 5 March 2010, Food Labelling Law Secretaniat,
Canberra, Australia.

121 thid &.

122 Food Labelling Law and Policy Review Panel, Labeiling Logic: Review of Food Labelling Law and Policy, 27
January 2011, Commonweaith of Australia, Recommendation 36, 12.

123 Response to the Recommendations of Labeiling Logic: Review of Food Labeiting Law aad Policy (2011),

Commonwealth Government, December 2011, 40,
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justified. 1f not, the representations made by those labels to consumers
may breach the ACL.

However, even if consumers do have sufficient labelling information to
make informed value choices about the food animal products they
purchase, does the evidence indicate that consumers will in fact make
choices that favour food animal welfare? If there is siniply no evidence
that consumers are willing to pay for food animal products from
suppliers who fake account of animal welfare, then it is unlikely that the
ACL can seriously advance food animal welfare initiatives. There
would be no incentive for suppliers to spend the money to do so.

Australian Consumers’ Cognitive Dissonance

In Austrafia this issue has only just begun to be investigated. Informal
and industry-initiated surveys suggest that consumers are in fact willing
to pay a price premium for welfare friendly food animal products. In
September 2008, Humane Society International published the results of
a survey titled ‘Method of Production’ Labelling of Animal-Derived
Food Products: A National Approach (*the HSI Survey’).

The HSI Survey indicated that consumer concem for food animal
welfare was indicated by increased retail sales of welfare friendly food
products in the form of:

{1}he doubling of the free-range egg market in the last six years alone,
with the result that it now comprises over 30% of the fotal refail egg
market value, representing an increase of more than 200% since
2000. Similar growth has occurred in the free-range chicken market,
with one of Australia’s major chicken-producers, Inglewood Farms,
reporting a tripling in sales over 4 6-month period in 2003. b

According to the HSI Survey, these sales trends are supported by
surveys gauging consumer preferences for welfare friendly products:

Recent surveys have revealed that 63% of participants would be more
inclined to buy free-range pig products after becoming aware of
factory farming conditions. In the ACT, a 2005 survey revealed that
84% of participants felt that keeping chickens in battery cages was
cruel, and 73% supported a prohibition on these cages. Moreover, a

124 Humane Society International, ‘Method of Production’ Labeiling of Animal-Derived Food Products: A National
4ot TR <hnn:.’fhsi‘arg,aufedi{oﬁassetsfadminfLahelling _policy_Ang08.pdf- (Accessed 6 May 2012}
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survey in Queensland in 2001 showed that many consumers rank the
humane treatment of animals ahead of price.'”

These industry survey results are reflected in a 2007 survey into the pig
and egg industries conducted by Professor Grahame Coleman of
Monash University, finding that 60% of respondents agreed with the
statemnent that “welfare of animals is a major concemn, while 71% agreed
that ‘farm animals is an important consideration’.'”

A more formal academic study into Australian consumers' willingness
to pay for welfare friendly animal products was condueted in 2010 by
iris Bergmann, Tania von der Heidt and Cecily Maller. Their study
found that participants expressed concern for the welfare of farm
animals on the one hand, but also expressed a desire to continue eating
meat from factory-farmed animals on the other.'”’ Bergmann et al
found that most of the study participants therefore experienced different
levels of cognitive dissonance in attempting to reconcile these
contradictory concermns.

Whether and to what extent the Bergmann et al participants experienced
cognitive dissonance again underscores the importance of the role of the
ACL in advancing food animal welfare reform which, in tum, is
dependent on consumers’ willingness to pay for that welfare reform in
the form of higher priced food products, But this will not occur if
consumers are undecided or internally conflicted about food animal
welfare issues at the time of purchase.

It is beyond the scope of this article to explore in detail the role of

‘cognitive dissonance theory generally or as it applies to consumer food

choices specifically. I have written about cognitive dissonance theory
in the context of legal regulation elsewhere.'””® However, there are at
least three reasons why it is relevant to briefly address the mmplications
of cognitive dissonance theory to the discussion in this article.

125 Ibid.

126 Professor Grahame Coleman, Public Perceptions of Animal Pain and Animal Welfare, May 2007, Monash University,
Austalia < hitp:/Awww.daff.gov.aw/_ data/essets/pdl file/0006/299103/grahame-coleman.pdf> (Accessed 7 May 2012)
127 Iris Bergmann, Tania von der Heidt and Cecily Maller, Cognitive Dissonance and Individual’s Response Strategies as
a Basis for Audience Segmentation to Reduce Factory Farmed Meat Consumption, in R Russel-Bennett and S Rundle-
Thiele (eds), 2010 International Nonprofit and Social Marketing Conference, Brisbane, Australia,

128 Alex Bruse, 'Cognitive Dissonance in the Contribution of the Catholic Church to International Human Rights Law
Discourse' {2009) 30(1) Adelaide Law Review {49,
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First, there is an important body of literature that examines the
relationship between cognitive dissonance theory and consumer choices
to eat food animal prc»ducts.129 Second, in resolving the experience of
cognitive dissonance, the literature emphasises the importance of
suffictent and accurate product infonmation available to consumers.
And third, the extent to which the experience of cognitive dissonance
influences consumers and their purchasing patterns will in turn affect
the regulatory approach adopted by the Commonwealth government in
its Labelling Logic Report,

There is simply no incentive for suppliers to satisfy consumer demand
for animal weifare values if copsumers are conflicted about those
animal welfare values.

If, as the Bergmann et al study suggests, Ausiralian consumers do
experience cognitive dissonance in holding inconsistent desires for
animal welfare initiatives on the one hand and for eating animal
products on the other, then the ACL will play a crucial role in ensuring
consumers have sufficient and accurate product information enabling
them to resolve their dissonance.

What then is the relationship of the ACL to cognitive dissonance
theory? There is a substantjal quantity of academic literature devoted to
cognitive dissonance theory and its implications for consumer choice.”™
It wag initially developed in 1957 by Stanford University social
psychologist Leon Festinger who described it as a distressing mental
state experienced when people “find themselves doing things that den’t

129 Emimia Lea and Anthony Worsley, "The Cognitive Context of Beliefs about the Healthiness of Meat (2002) 51} Public
Health Nutrition 37, Boyka Bratanova, Steve Longhnan and Brock Bastian, The Effect of Categorisation as Foad on the
Perceived Moral Standing of Animals' (2011) 57 Appetite 193; Monika Schroder and Morven McEarchen, 'Consumer
Vahie Conflicts Surroundmg Ethical Food Purchase Decisions: A Focus on Animal Welfare' (2004} 28(2) International
Jaumnal of Consumer Stucies 168; Monika Schroder and Marven MeEarchen, ‘The Role of Livestock Productien Ethics in
Consumer Values Towards Meat' (2002) 15 Tourna! of Agricuitural and Environmental Ethics 2215 Steve Loughnan, Nick
Haslam and Brock Bastian, 'The Role of Meat Consumption in the Denial of Moral Status and Mind to Meat Animals’
(2010) 55 Appetite 156
130 Andrew Elliot and Patricia Devine: ‘Gn the Motivational Nawre of Cognitive Digsanance: Dissonance as
Psychological Discomfort’ (1991) 6§7(3} Journal of Personality and Sociai Psychology 382; Draycon & Dabbs: *Cognitive
Dissonance; An Overview of the Literature and it¢ Integration into Theory and Practice in Clinica Psychalogy® {1998) 37
British Jowrnal of Clinical Psychology 37; Harmon-fones & Mills (eds): “Cognitive Dissonance: Progress an & Pivotal
Theory in Sacial Psychology' 1999, American Fsychotogical Associztion, The Burospan Group, United States; Shuliz &
Lepper: “Copnitive Dissonance Reduction a5 Constraint Setisfagtion” (1 996} 103 Psychological Review 219; Aronson, B:
et~ Danressed: Dissanance Theory Makes a Comeback” (1992) 3 Psychological Inguiry 303.
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fit with what they know, or having opinions that do not fit with the
other options they hold®.™

Cognitive dissonance theory therefore concerns relationships amongst
cognitions and amongst cognitions and consumer behaviour. Most
cognitions are described as either ‘cognitively irrelevant’ or ‘cognitively
consonant’. That is, where two cognitions are unrelated to each other or
fit harmoniously with each other. An example of the former is: ‘the sky
is blue and I think tonight’s dinner will be special.” An example of the
latter might be: ‘I like eating meat and I like chicken meat.’

In both cases, there is no dissonance between the cognitions that can
serve as the cause of inner tension in the person holding them.

However, Festinger also identified many instances where people
experience dissonance taking the form of inconsistent cognitions or
inconsisient cognition and behaviour. Bergmann’s 2010 Australian
study is a classic example, where consumers expressed concern for the
welfare of animals, while simultaneously expressing a desire to eat
meat. Festinger’'s insight was that a person who entertains dissonant
cognitions experiences a state of unpleasant psychological tension. In
this situation, coguitive dissonance theory holds that the psychological
tension possesses drive-like qualities similar to hunger and thirst.

That is, the experience of cognitive dissonance will drive a person to
reduce the dissonance in the same way that a thirsty person wiil be
driven to reduce their thirst. Festinger noted that healthy people
experience a need to experience and maintain a psychological
homeostasis in their daily lives.”™

Of particular relevance for the use of the ACL in advancing food animal
welfare initiatives is how, according to cognitive dissonance theory,
consumers are driven to reduce the intemnal suffering associated with
dissonant desires. Festinger identified three principal strategies by
which people attempt to reduce the psychological tension they
experience as a result of cognitive dissonance.

First, people may alter the importance of certain cognitions. The
psychological tension is lessened by affirming the importance of one

131 Leen Festinger, *A Theery of Cognitive Dissonance’ (Stanford University Press, United States, 1957).
132 Andrew Elliot and Pairicia Devine: *On the Motivaironal Nature of Cognitive Dissonance; Dissonance as

Psychological Discomfert’ (1991) 67(3) Joumnal of Personality and Social Psychelogy 382,
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cognition over the other. Second, people can change cqgnitions to make
one of them consistent with the other, or even eliminate one of th_e
competing cogritions altogether. And finally, people can change their
behaviour to make it consistent with one of their cognitions.

All three of these strategies have been used by consumers in resolving
the dissonance they experience in expressing concern for the welfare_of
food animals on the one hand, while simoultaneously expressing a desire
to continue eating meat from factory farmed animals."”’

The 2010 Bergmann et al Australian study found that in resolving their
cognitive dissonance participants employed strategies that were based
on ‘incomplete knowledge and misinformation, such 2s the Iag}g of
awareness of animal experience and the impact of factory faming.’

Although their work is contipuing, this initial formal study _ by
Bergmann ¢t al emphasises the importance of accurate and sufficient
information to enable consumers to make informed decisions.

European Union Citizens” Willingness to Pay

Research on the issue of consumers” willingness to pay for increases in
food animal welfare is in its infancy in Australia, but it has been
extensively studied in Europe for at least 10 years.

Nunterous studies and surveys indicate that European consumers are
concerned about the welfare of food animals, demand amrr:}a} welfare-
friendly products and are willing to pay a premium for them.

133 Steve Loughnan, Nick Hastam and Hrock Bastian, "The Role of Meat Cansureption i the Denial of Maral Status and
Mind 10 Mest Animais’ (2014) 55 Apperite 156, 158
134 Ibid 3.
135 Harper and Henson, Consumer Concerns Ahout-Anima) Welfare and the Impact o Food Choice: Figal Report 2001,
United Kingdom Department of Agriculture and Foed Economics; Monika Schroder and Morven McEarchien, ‘Consumer
Value Conflicts Surrcunding Ethical Fopd Purchase Decigion: A Focus on Animal Welfare' (2G04) 28 lmernationa)
Juurﬁat of Carisumer Studies 16%: Chilton, Burgess and Hutchinson, The Refative Value of Farm Apimal Welfare' (2006]
59 Bcologecal Bcononues 353, Fredrik Carlsson and Perer Frykbiom, 'Consumer Willingness to Pay for Farm Animat
Welfare! (2007) 34(3) Ewropean Review of Agneviturel Evonowics 221; Mayficld, Benned, Tronisr and Waaglbridge,
Cansumption of Welare-Friendly Food Products in Great Britan, Ttaly and Sweden and how it may be influenced by
Consumer Atitades 10 and Behaviour Towards Apimal Welfare Atributes’ (2007} 15(3) Internanonal Journal of
Saciology of Food and Agricultute 59; Morgan and McVittie, ‘Estimation of the Value the Public Places on Regulations 10
\ manty 17 Amimal Welfare 43; Giuseppe Nogella, Lionel Hubbard and Riccardo Scarpa, “Farm
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For example, a 2005 study indicated 74% of European citizens believed
they could exert a positive influence on farm animal welfare through
purchases of animal-friendly products and more than 60% confirmed

they were willing to pay a price premium to ensure farm animal
welfare, "

These studies consistently indicate that both access to food animal
welfare information and the perception of welfare labelling significantly
influence decisions consumers make in purchasing food animal
products.'”

However, the studies also revealed several obstacles to consumers
making choices about food animal products consistent with their
expressed concern for farm animal welfare, and that generated the sort
of cognitive dissonance detected by the 2010 Australian study.

The main reported obstacle involved the lack of information concerning
welfare issues available to consumers at the time of purchase.”™
Without sofficient information concerning farm animal welfare,
consumers were unwilling or unable to exercise purchasing decisions
that reflected their animal welfare concerns.

A 2010 UK. study by Jacqueline Tawse sought to investigate the
apparent discontinuity between consumers’ stated belief in the value of
animal welfare and their actual purchasing patterns.’™ Tawse found it
was the lack of information about farm animal welfare that contributed
ta this discontinuity, concluding ‘the success of a farm animal welfare
campaign, however, is contingent upon not only its ability to reach a

Aztimal Welfare, Consumer Willingness 1o Pay and Trust — Results of 2 Cross-National Survey® (2010) 32(2) Applied
Economic Perspectives and Policy 275; Napelitane, Girolami and Braghien, ‘Consumer Liking and Willingness to Pay for
High Welfare Animat-Based Products’ (2010) 21 Trends in Food Science & Technology 537; Lagervist and Hess, 'A
Muta-Analysis of Consumer Willingness 10 Pay for Farm Animal Welfare' (2011) 38(1) European Review of Agricultural
Economics 55; Toms, Scott, Revoredo-Giha and Kupice-Teahan, ‘Consumers and Animal Welfare. A Comparisen
Between Furopean Countiles’ {(2012) 58 Appetize 597

136 Laura Andersen, ‘Animial Welfare and Eggs ~ Cheap Talk of Money on the Counter?' (201 1) 62(3) Journal of
Agricalwral Economics 565.

137 Tama, Scott, Revoredo-Giha and Kupiec-Teaban, ‘Consumers and Anima) Welfare. A Comparison Between
European Countries’ (2012} 38 Appetite 557, 606.

134 Mayfield, Bennert, Tranter and Woolbridge, ‘Corsusoption of Welfsie-Friendly Food Products in Great Britain, raly
and Sweden and how it may be influenced by Consumer Attitudes to and Behaviour Towards Animal Welfare Attributes’
{2007} 15(3) International Jowinal of Sociology of Food and Agricaulture 59.

139 Jacqueline Tawse, ‘Consumer Attitudes Towards Farm Animals and their Weifare: A Pig Production Case Study'
(2010) 3(2) Bioscisnes Horizons 156, 157.
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considerable proportion of consumers, but also to present information,
which will affect those consumers powerfully enough to alter their
buying habits’'™ These results are comsistent with recent U.S.
studies.™!

The literature is therefore consistent in concluding that consumers are
interested in food animal welfare and are willing to pay a price premium
for welfare-friendly products.

The signal importance of accurate and sufficient animal welfare
labelling information has also been recognised at the regulatory level.
In 2009 the European Commission investigated the issue of farm animal
welfare labelling information'" resulting in its inclusion in the current
European Union Strategy for the Protection and Welfare of Animals
2012-2015™  Like the Australian Government, the EU Strategy
intends to regulate animal welfare labelling claims though consumer
protection legislation, Paragraph 3.4 of the EU Strategy notes:

Animal welfare is also a consumer concern. Animal products are
widely used, in particular in the context of food production and
consumers are concerned about the way animals have been treated.
On the other hand, consumers in general are not empowered to
respond to higher animal welfare standards. 1t is therefore relevari to
inform EU consumers about the EU legis-lation applicable to food
producing animals and lo ensure that they are not deceived by
misleading animal welfare claims. "

The EU Strategy emphasises the importance of sufficient and accurate
information concerning animal welfare claims available to consumers,

and the role of effective regulation of misieading or deceptive conduct.

All this research underscores the important role intended for the ACL.

140 Tbid.

141 R. Pickett, F Norwood and J Lusk, 'Consumer Preferences for Farm Animal Welfare: Results from a Telephone
Survey of US Househslds' (2010) 19 Animal Welfare 335,

142 Buropean Comrnission, Feasibility Study on Animal Welfare Labelling and Establishing 2 Community Reference
Centre for Animal Protection and Wetfare (2609) BU Directorate General for Health end Consumer Protection.

143 Buropean Union Strategy for the Protection and Welfare of Animals 2012-2015, 10- 11, Part 3.4,

Conclusion: Theoretical Possibilities & Regulatory Realities

Instead of directly legislating fo prohibit certain animal husbandry
practices and slaughter without prior stunning, the Commonwealth
government is intending to indirectly regulate food animal products
through consumer legislation prohibiting misleading or deceptive
conduct. In its December 2011 Response to the Labelling Logic Report,
the Commonweaith stated that consumer value issues (such as animal
welfare and religious issues) associated with food animal products were
best regulated through the mechanisms in the Competition and
Consumer Act 2010 (Cth)."*

However, consideration of the question whether the use of the ACL in
preventing misleading or deceptive conduct in relation to food animal
product labelling will encourage suppliers fo improve food animal
welfare, initially rests wpon exploring the theoretical basis of the
regulatory strategy anticipated in the Labelling Logic Report, the
relationship between consumers and their role in the market, the role of
consumer proiection legislation, such as the ACL, and food animal
welfare.

Consumer demand is intended o signal suppliers about the products,
services and attributes they desire. Informal, mndustry and early formal
studies in Australia and studies in the European Union clearly indicate
that consumers are demanding welfare friendly animal products. These
studies indicate that consumers are willing to pay a premium for welfare
friendly animal products provided they can be confident that welfare
concerns have been heeded. Difficulties associated with consumers’
cognitive dissonance or lack of willingness to pay have been attributed
to the lack of information necessary for an accurate and informed
purchasing decision.

Instead of simply legislating to prohibit certain animal farming
practices, Australian governmeunts are intending market forces in the
form of consumer demand to exert backwards pressure on animal
farmers to implement food animal welfare reforms. This pressure will
be mediated through consumer demand.

145 Response to the Recommendations of Labelling Logic: Review of Food Labeiling Law and Policy {2011),

Commonwealth Government, December 2012, 40.

cAAAAN M e T A



As suppliers attempt to satisfy this consumer demand, they are
increasingly differentiating their prodicts on the basis of animat welfare
claims, whether in advertising or on labels."*

Studies in the European Union suggest this consumer-oriented strategy
will work, provided it is underpinned by an effective consumer
protection regime. In order to avoid cognitive dissonance problems and
misinformation, consumers must have sufficient information about the
food animal products they are buying and that information must be
accurate.

It therefore seems that, at least in theory, it may be possible to realise
the Commonwealth Government’s intention, expressed in its Labelling
Logic Report, to use the ACL to regulate consumer values issues
associated with food animal welfare and the religious slaughter of
animals.

However, translating economic and consumer theory into practice in the
legal application of the ACL is another matter altogether. Given that
competition and consumer policy as well as copsumer literature
supports the role of the consumer as sovereign i generating food
animal welfare, it remains to explore the flegal implications of that
relationship.

Does the law permit an interpretation of the ACL in ways that would
prevent producers making misleading statements about the ¢conditions in
which meat and egg products were produced? Does the law permit an
interpretation of the ACL in ways that would require meat produced
through the religious slaughter of animals to be clearly identified so that
consumers can choose whether to buy those products?

The answers {o these questions will be explored in the second article,

146 Food Labelling Law and Policy Review Panel, Labelling Logic: Review of Food Labelling Law and Policy, 27

-=th st Anstralia, 98, (6.5].
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