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THE idea that justice should repair harm, and not just inflict it, has waxed and
waned for thousands of years. In the past two decades, that idea—now called restor-
ative justice—has enjoyed a resurgence of discussion and experimentation, espe-
cially in the common law countries of British heritage. The operational impact of
those developments on sentencing and corrections has been relatively marginal so
far. Yet a growing body of systematic evidence has stockpiled ample fuel to power a
restorative justice (R]) movement, if ever a sudden political “tipping point” could
set it on fire. With rising awareness of the cost of imprisonment, an economic reces-
sion has added more heat to the most incendiary question of all: whether R] could
produce greater public benefit for less money than current practices, especially
mass incarceration and probation.

Our conclusion is that RJ can reduce both reoffending and costs, as well as
harm to crime victims, in a wide range of applications to existing criminal justice
systems. Whether it can reduce imprisonment without increasing crime is a causal
question that requires further testing, but the evidence so far is encouraging.
Whether R] should reduce imprisonment is a moral question that cannot be resolved
by causal research, given the moral opposition to the utilitarian principle of what
“works” found on one side of that debate. Most criticisms of restorative justice are
moral rather than causal, despite morally driven attempts to portray R as “imprac-
tical” for causal reasons. Debates over R] would be more transparent if each side
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would distinguish their moral and causal theories of justice, as this chapter attempts
to do. Yet we conclude that all decisions about justice are ultimately framed by emo-
tions (Sherman 2003; Sherman and Strang 2011). Any attempt to reform justice
must therefore be as emotionally intelligent as it is “evidence-based.”

This chapter reviews the conclusions from two decades of R] innovations as
they stand in early 2011. Our primary focus is on the most rigorously evaluated form
of RJ: the face-to-face restorative justice conference (RJC) that brings together of-
fenders, their victims, and their respective kin and communities, in order to decide
what the offender should do to repair the harm that a crime has caused. This method
of dispensing justice has been applied in criminal cases on at least three continents,
in six major ways:

a. RJ Conferences instead of prosecution, with cautions or no criminal
records;

b. RJ Conferences after a guilty plea but before sentencing, as “mitigation”;

c. RJ Conferences as the process for making sentencing decisions, with court
review;

d. RJ Conferences imposed by a sentence as part of probation or imprisonment;

e. RJ Conferences that precede reentry after prison;

f. RJ Conferences and Life or Death Sentences.

This chapter assesses the evidence for the comparative effectiveness of justice
with and without R] conferences in most of these applications. It sets the stage for
that assessment with several building blocks. Section I examines the history and
theories of restorative justice, including the definitions of the many varieties that R]
has taken. The history includes primordial and traditional systems of justice, many
of which have continued uninterrupted for over 5,000 years. Our discussion of
moral theories explains why some of them support R] while others attack it. Our
review of causal theories highlights only some of the many hypotheses about human
behavior that fit the facts of restorative justice research. It concludes by showing
how research has helped to reformulate theories, in keeping with the scientific
method.

Section II summarizes the logic of evaluation research on RJ, which is a com-
parison of results. The question of whether RJ “works” is inherently comparative,
requiring that one must first answer the logical pre-cursor question: as compared to
what? Increasingly, the question of whether R] “works” must be framed in terms of
cost-effectiveness for government, and in terms of emotions for politics. Running
through all these issues is the logic and methods of randomized controlled trials
(RCTs), in contrast to more biased methods of making comparisons. We therefore
exclude a large body of research on R]J that is potentially biased in favor of it, not by
the researchers themselves but by the nature of their research methods.

Section III reports the available research on the six comparisons listed in points
a—fabove. Much of this research was conducted or designed by the authors, but with
an independent evaluator assessing the outcomes in the UK tests, and independent
authors designing and conducting the U.S. experiment. The research suggests that
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the greatest cost-effectiveness of R] is found with some of the most frequent, serious,
and persistent offenders. This conclusion sharply contradicts conventional wisdom
among criminal justice policy makers that R] is more appropriate for minor crimi-
nals than for major ones.

Section IV briefly reviews the global social movement promoting wider use of
RJ. Led primarily by present or former public servants, this movement has attracted
the attention of legislatures from Australia to Indiana. With the exception of New
Zealand, however, the movement has failed so far to reshape sentencing and correc-
tions. The key organizations and opportunities are identified, with Gladwell’s (2006)
description of a “tipping point” presented as the key question for the future of the
movement.

Section V presents the eight major conclusions:

1. RJ conferencing is now the most evidence-based strategy in corrections.

2. That evidence is more than sufficient to implement it widely, even while
doing more research to answer further questions about it.

3. RJ conferencing is especially cost-effective with some of the more serious
criminals, yet

4. Any reduction in prison populations must insure incapacitation of the
“worst” offenders.

5. The prospects of expanding R] depend upon evidence that a person
committing a notorious crime would not escape imprisonment by agreeing
to an RJ conference.

6. RJ may need the added evidence of statistical risk assessments in deter-
mining which offenders and offenses would be eligible for RJCs that would
be used instead of prison, rather than in addition to it.

7. Whether or not their offenders are imprisoned, victims can benefit from
RJCs in ways that no conventional court process appears able to provide
without an R] conference.

8. Direct benefits of RJC to victims can justify its possible mitigation of retribu-
tion and general deterrence, eliminating most legal theory against its use.

I. HiISTORY AND THEORIES

The history of justice among primates, including chimpanzees and monkeys, is
replete with restorative practices. That fact alone offers no logical basis for prefer-
ring restoration, since the history of primate justice is also replete with revenge. This
section begins by reviewing the long history, which merely describes the larger bio-
historical context in which several varieties of R] may be defined. These definitions
allow us to limit our review of current debates to one form of RJ, the R] Conference
(RJC). Those debates embrace both moral and causal theories of behavior.
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History

In the twenty-first century, “restorative justice” is a broadly defined term. Ranging
from compulsory financial payments (restitution) to voluntary apologies
(remorse) and compulsory community service in marked jackets by “chain
gang”-style work groups (called “payback justice” in the UK), “restorative jus-
tice” has become almost anything that someone thinks is a pathway to offenders’
redemption.

A definition this broad is far too heterogeneous for meaningful policy assess-
ments in sentencing and corrections. It also leaves out values and processes that are
intrinsic to the concept (Braithwaite and Strang 2001). Yet that breadth is a useful
starting point for surveying the long history of group responses to harms by their
members. That survey then allows us to focus on one very specific modern version
of the broad idea: restorative justice conferences (RJCs).

The broad concept of rebuilding social ties after aggression encompasses pri-
mate behavior that is millions of years old. Primatologist Frans de Waal (2009)
describes monkeys who respond to fights between other monkeys by encouraging
them to “make up” after the fight. The peacemaker monkeys encourage the winners
to “groom” the losers (picking insects out of each other’s fur), and vice versa, as an
expression of mutual support. De Waal’s equally clear descriptions of well-planned
acts of group revenge on abusive group members shows that restoration is far from
the only response to conflict. Yet the evolutionary advantage of membership in a
group large enough to defend itself appears to support ongoing efforts to maintain
group harmony. Even self-sacrifice during efforts to save the lives of other group
members—such as those who may drown after falling into water—support the lim-
itation on punishment in many species.

Other primate species besides humans practice banishment and even homi-
cide, as well as intergroup warfare. Yet any effort to characterize vengeance as the
overriding, genetically driven social response to harm (e.g., Diamond 2008) misses
the equally compelling bio-social evidence for forgiveness and reconciliation (Sher-
man and Strang 2011; McCullough 2008). This is true whether we consider all pri-
mates, or only humans—whose capacity for speech broadens the range of possibility
for restorative practices.

For millennia, humans have used speech extensively in repairing the harm of
crimes. These practices still survive among indigenous people from New Zealand to
Canada and the United States to the Middle East, Africa, and South Asia (Braith-
waite 1998, 2002). The most common process is the template for the modern RJC.
Communities that have suffered crimes assemble a substantial group of people to
confer on what should be done. The composition of the group varies across cultures,
subject at times to the exclusion of women, offenders, or anyone besides village
elders. The conference group may span tribal or familial divisions, and sometimes
even languages (Huxley 1939). Yet they all use talk to express emotions, consider
evidence about damages, consider precedents, and (usually) agree upon a fair means
to repair the harm.
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European tribes in the first century c.E. (A.D.) developed highly standardized
tariffs for compensation of damages. The systems of bot and wergeld (“man-price”)
in Anglo-Saxon law, for example, provided for standard sums in coins for each kind
of injury to a man or woman: so much for the loss of an arm, an eye, an ear, or a
life—a system that arguably persisted well into Tudor England (Musson 2009).
African tribes did the same, using goats or oxen as currency (Huxley 1939). There
seems to have been no question of punishing an offender by death or disfigurement
in these systems unless the agreement was not kept. A healthy offender was necessary
to provide the restorative payments, which even in eighteenth-century Scotland in-
cluded lifetime support for widows (Braithwaite 2002). This system resembles what
is today described as “civil” law, but in its context it was a complete system of “penal”
law, with no other penalties imposed. Only the coming of strong nation-states and
kings seems to have displaced this community-based system with the idea of crime
as an offense against the “King’s peace,” rather than the victim (Christie 1977).

Definitions

Three key concepts must be defined in modern restorative justice: mediation, resti-
tution, and restorative justice conferencing.

Mediation

Since the 1960s, many innovations in criminal justice have tested diversion of cases
from prosecution by the state. One of the most widely used practices is mediation,
which we define as an out-of-court agreement between a victim and an offender
about what the offender should do for the victim (usually, but not always, a cash
payment). This process is usually managed face-to-face (or in “shuttle diplomacy”)
by a single trained professional called a “mediator;,” whose work is modeled on civil
and labor disputes. There is no formal interaction ritual (Collins 2004) that un-
leashes emotions. Nor are members of the family or friends of either the victim or
offender (usually) allowed to be present. Use of the process is widely seen as a means
of avoiding imprisonment, yet there is only weak evidence from comparing like-
with-like cases treated by mediation or prosecution.

Restitution

Results similar to those from mediation can be imposed after prosecution by a judge
as restitution. This decision will usually be imposed without direct contact between
offender and victim. As in fines paid to the state, restitution for the victim is imposed
on the offender with the threat of imprisonment for failure to pay (Schneider 1986).
This does not deter millions of American offenders annually from failing to pay,
with many going to prison as a result. Nor does it guarantee that victims receive the
money, even when it is paid. Over $10 million in restitution payments to crime vic-
tims in Philadelphia remains in the hands of the courts, for example, due to their
inability to locate the victims (Malvestuto 2009).
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Restorative Justice Conferencing (RJC)

This third method of RJ, about which the best and most research is available, differs
substantially from both mediation and restitution. Sometimes called “family group
conferencing” (in New Zealand and Australia) or “youth conferencing” (in North-
ern Ireland), RJC is defined by three elements:

1. The presence in one room at the same time of one or more victims, the
victims’ offender(s) who accept(s) responsibility (if not legal guilt) for a
crime, the respective friends or families of victims and offenders present,
and a facilitator to guide their discussion;

2. The provision of enough time for everyone present (including the offender)
to express their emotions about the crime and the harm it has caused, as
well as to suggest what should be done about it;

3. The facilitator’s effort to reach a conclusion of the conference that expresses
a group consensus about what the offender should do.

There are many other procedures described as “restorative justice” that may
look like RJC, but which lack one of the three defining elements. Victims who visit
prisons to talk to groups of prisoners, as in the Sycamore Tree Program, do not
create an RJC because the victims' own offenders are not present. Youth justice
panels (Sherman and Strang 2007), in which juvenile delinquents appear before a
group of community residents and criminal justice officials, fail to meet the RJC
definition on three grounds: victims are not usually present, offenders are rarely
allowed or encouraged to say very much, and stakeholders to the crime are excluded
from the decisions made.

As noted above, the rest of this chapter focuses solely on R]Cs, for several reasons.
One is that RJCs are the modern equivalent of the most widely practiced form of
restorative justice in human history. Another is that RJCs have been subjected to
more rigorous testing than any other variety of restorative justice. A third is that
RJCs have been used in six different ways across the criminal justice process, a far
broader reach than any other form of RJ. Fourth, and most important, is that RJCs
are the version of R] that is closest to a “tipping point” of mainstream adoption in
developed, common law nations.

Moral Theories

Two major moral theories dominate the policy debate on RJCs in sentencing and
corrections. One is utilitarianism. The other is deontologism, or non-consequentialism.
These theories both arose during the eighteenth-century Enlightenment, with the
Italian philosopher Cesare Beccaria (1764) the original exponent of utilitarianism in
sentencing and the German philosopher Immanuel Kant (1785) the exponent of non-
consequentialism (but see Murphy 1987). Libraries are filled with the interpretation
and debates about these competing perspectives. Space limits us to one paragraph to
summarize these ideas, with another to apply them to RJC.



RESTORATIVE JUSTICE AS EVIDENCE-BASED SENTENCING 7

Utilitarians seek decisions that cause the greatest good for the greatest number.
Deontologists seek decisions based on moral principles such as culpability and de-
sert, regardless of the consequences of those principles in any given case (Moore
1987). Utilitarianism is the philosophy of empirical cost-benefit analysis, and may
be “bounded” by such principles as the human right of offenders not to be tortured,
and not to be imprisoned without a fair trial (Frase, chapter 5 of this volume). Deon-
tologism is a philosophy of consistency in both how and what decisions are made,
with equality of both procedural and distributive justice (von Hirsch 1976). This
preference for consistency led Kant to reject mercy as unfairly inconsistent, a prob-
lem that directly affects restorative justice (Mason 2002; Ashworth 2002).

Broadly speaking, utilitarians support RJC if and only if it leads to less harm than
not using RJC. Deontologists oppose it. Utilitarians therefore reject RJC where it causes
more harm, but support RJC wherever it reduces harm to victims, offenders and com-
munities, taking all stakeholders together in the calculation. But the inconsistency
across cases that utilitarians allow is unacceptable to “just desert” deontologists, who
refuse to use offenders (or victims) as a means to the end of less total harm. Desert
theory prefers an exact tariff looking backward, not forward, with the goal of mini-
mizing inequalities in punishment severity from one human being to the next (von
Hirsch and Ashworth 2005). Deontologism, in its strong form, privileges moral judg-
ments over possible facts, such as that this approach could cause more crime (or pun-
ishment) than utilitarianism, inflict more harm on offenders overall, or deprive children
of health care because of high imprisonment costs. Such consequences are arguably not
relevant to a principled Kantian analysis of fairness in sentencing. That is why the rest
of this chapter is relevant only to a bounded utilitarian framework for sentencing policy
(e.g., Dignan 2003). Pure Kantians (but see Murphy 1987) can stop right here.

Causal Theories

The effects of RJC on victims and crime embrace a wide range of theories. One theory
about why victims benefit from RJC is that it reduces their post-traumatic stress symp-
toms. By discussing the memory of the crime in a safe place, especially with the criminal
present, RJC may fit the hypothesis of desensitizing the victim’s conditioned response of
anxiety whenever recalling the crime (Foa et al. 1991). Another theory about why vic-
tims benefit is procedural justice theory (Tyler 1990), which holds that people find the
legal system more legitimate if they are treated with equality and respect by legal au-
thorities. Because victims are widely reported to feel anger at being silenced by common
law adversarial procedures (Strang 2002), the experience of being heard by the offender
and others may heal that anger in ways that a courtroom would never allow.

A third theory predicts the effect of RJC on both victims and offenders, as well
as others present at the RJC. Collins (2004) hypothesizes that meetings like RJCs
bring people together in a way that lifts their energy and their commitment to
shared norms. Thus an RJ conference could help both victims and offenders to
become more positive about their own lives, as well as to be more morally com-
mitted to obeying the law.
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The central question raised by policy makers is the effect of RJC on repeat
offending. Answers to this question embrace numerous criminological theories
(Sherman 2003): reintegrative shaming (Braithwaite 1989), life-course “turning
points” of desistance from crime (Laub and Sampson 2003), and even specific deter-
rence from the enormous trauma offenders can suffer from undergoing an RJC (see
Woolf 2008).

The effect of RJC on crime rates in a community or society is the single issue
that may appear to lack theoretical clarity. Yet clarity can be found easily in certain
kinds of facts. These facts require comparisons of entire communities with and
without RJC in widespread use. While this may appear difficult in a Western con-
text, it might be easily achieved where community-level units of analysis are avail-
able in large samples. Using police stations in India, for example, would encompass
huge populations in each station. There are about 100,000 such stations. Experi-
ments assigning some stations to RJC would offer evidence on the three key compo-
nents of general deterrence theory: community-level perceptions of certainty,
severity, and speed of punishment.

General deterrence would predict that RJC increases crime if it reduces the cer-
tainty, severity, or speed of punishment. Yet RJC could just as easily reduce crime by
increasing certainty and speed of sanctions (Sherman and Strang 2007) even if the
severity appears to be less than in conventional justice (CJ). Moreover, a public per-
ception that RJC constitutes a harsh enough punitive experience for rational of-
fenders to avoid it could allow RJC to satisfy general deterrence doctrine. Consistent
with de Waal’s (2009) argument that all primates experience empathy for other peo-
ple’s pain, RJC may create traumatic stress for the offender, who must listen to a
victim’s tears and pain for hours. As one delinquent in Northern Ireland said after
stealing an elderly womanss car, it was so painful to see her crying that he decided
not to commit crimes against people any more (BBC Radio 4, 2010). This kind of
specific deterrent effect can contribute to a general deterrent effect by word-of-
mouth (Zimring and Hawkins 1973), especially if it is coupled with a high certainty
of apprehension and speedy sanctioning in this way (Durlauf and Nagin, 2011).

II. COMPARING RESULTS

Far too few innovations in criminal justice—let alone long-standing practices—
have been evaluated using rigorous methods. In that respect, RJC stands out as
one of the most rigorously tested innovations in sentencing and corrections (Ruth
and Reitz 2003, 56-66). The main reason for this distinction is the use of random-
ized controlled trials, or RCTs, which provide the strongest method possible for an
unbiased test of the effects of RJC on victims, criminals, recidivism, and crime
rates. While the central questions of corrections and sentencing have been almost
devoid of such rigorous testing, RJC has now been subjected to 12 high-integrity
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experiments with a total of 3,000 cases, spread over three continents. We are unable
to find another aspect of sentencing that has been subjected to an equal level of
scrutiny, in which the exact same protocol has been used by personnel with iden-
tical training from the same trainer—which is exactly how the RJC evidence was
developed.

This section briefly reviews the concepts needed to understand and assess the
claim that RJC is supported by the best evidence available. Rather than RJC having
“mixed evidence,” as a senior official of the UK Ministry of Justice recently described
it, the truth is that prison itself has far less evidence supporting its use than RJC (Dur-
lauf and Nagin 2011). The central reason for the lack of evidence on most forms of
sentencing is the absence of the most reliable method for testing causal theories: ex-
perimentation. Experiments differ from other kinds of research in their use of ma-
nipulation of the factors of interest, in addition to observation of behavior over time.

One purist adage holds that we can infer “no causation without experimenta-
tion” Others would argue that we can come close to inferring causes without ma-
nipulating key factors, especially with factors causing very large effects—such as
effects of smoking on cancer. Yet when it comes to sentencing, the experimental
evidence to date suggests no large effects. Hence progress in sentencing will argu-
ably require a substantial investment in experiments that detect small to moderate
effects. Given the millions of people sentenced annually, even small differences in
sentencing practices can cause large numbers of crimes to occur (or not), with dif-
ferences in savings or spending of billions of dollars.

RJC is an excellent example of this claim. Even though the effects of RJC on
crime are small to moderate, they can produce enormous cost savings. Few policy
makers may understand, however, why the evidence of small effects is so compel-
ling, and so important. The answer depends on four key concepts: unbiased com-
parisons, statistical power, replication, and cost-effectiveness. Once the reader
grasps these concepts, it is an easy step to multiply small differences across huge
populations to conclude that RJC can create enormous benefits.

Unbiased Comparisons

Public policy debates constantly cite comparisons as evidence supporting a policy
choice. Yet the rhetoric of such comparisons rarely acknowledges their flaw. Most
such comparisons suffer from a statistical bias, or prejudice. Like racial and religious
prejudice, statistical bias is a false claim made with much self-assurance, based on
flawed empirical premises. Yet statistical bias is harder to spot. It is found wherever
someone implies that a comparison is fair, when it is in fact biased in favor of one
side over another. The best way to detect such bias is to ask the key question: Are
there any other factors that might explain the difference between two groups besides
the one being cited?

Racial bias itself is a good example of statistical bias. When someone cites the
comparison of murder rates between white and black people in the United States,
they may imply that black people are more violent than whites because of their race.
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Such a claim obviously fails to consider differences between the races in the age
structure of their populations (younger people are more violent than older people),
their respective household structures (married men are less violent than single
men), and the historic discrimination in education and employment that has
reduced the “marriageability” of black men compared to white men. The list of
other differences between blacks and whites, other than race, is almost endless.
Hence to identify one and only one difference associated with different murder rates
is a sort of statistical lie, or at least a statement that is indifferent to the truth about
the number of competing explanations that are equally plausible.

The same is true when comparisons are made about sentencing. It is often
claimed that as the imprisonment rate in the United States increased, the crime
rates declined. This claim is actually incorrect, since in many states crime rates and
prison populations have declined together. But to the extent that any general claim
can be made about crime going down when imprisonment went up, it necessarily
disregards hundreds of other factors that changed at the same time: the age struc-
ture of the population, the economy, immigration by low-crime populations (espe-
cially into high-poverty areas), and many more. To disregard these competing
explanations is to make a claim that is biased in favor of one theory over others.

Even proponents of restorative justice are guilty of such bias. Many evaluations
of RJ and RJC make comparisons between people who have volunteered for RJ and
those who have not. These comparisons show that offenders who have been through
R]J have lower rates of repeat offending than “similar” offenders who have not. But
the “similarity” of the offenders is gravely in doubt unless they were both offered
RJC and were willing to undertake it. Offenders who refuse RJC are by definition
different from those who agree to it. A refusal to meet a victim could well predict a
higher rate of offending. Hence the correlation may be backward: it is not that RJC
causes less recidivism, but that people who are less likely to recidivate are also more
likely to agree to RJC.

A “spurious” explanation may be defined as the explanation of a correlation
between two facts (doing RJC and having low recidivism) by an underlying third
factor common to both. Spuriousness is simply one kind of statistical bias. It is also
the most important reason that RJC cannot be evaluated by comparing cases that
“naturally” get RJC to those that do not. It also explains that historical comparisons
between RJC cases this year to similar cases last year that were not offered RJC are
biased: such comparisons usually leave out the people who refused it this year, but
include likely refusers in the historical sample. Finally, spuriousness plagues the
comparison of completers of a treatment to a sample of people similar to those like
the starters of any treatment. Since completing the program may be caused by the
same third factor that causes low recidivism, the comparison to completers only is
biased in favor of showing that the program works.

Our insistence on accepting these brute facts of causal inference is often seen as
an insult to the many hard-working evaluators who eke out the best evidence they
can from innovative and courageous programs. We certainly mean them no disre-
spect. Our position is to praise the innovators, as well as the evaluators, for adding
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to the knowledge base of experience and evidence. But as Iain Chalmers (2003), a
founder of the movement for evidence-based medicine, has observed, the main
concern should not be people who are running or evaluating treatments. The pri-
mary duty for all interventions is to insure that they do less harm than good. Our
duty to offenders and victims is to become as certain as possible about the likely
effects of RJC, and then to make it clear to policy makers why such evidence is far
less “mixed” than the highly biased claims they accept about prison and other un-
tested policies.

The reason that the evidence is not “mixed” is that in 12 independent experi-
ments called “randomized controlled trials,” the average effect of restorative justice
was a statistically significant pattern of reducing repeat offending among offenders
willing to meet with their victims. These offenders were compared to almost iden-
tical offenders who were also willing to meet with their victims, but who were (by
lottery) not assigned to do so. These experiments were undertaken at different
points of the criminal justice system, and the samples were not identical across the
12 tests. Yet that is all the more reason to conclude from the evidence that RJC is
likely to reduce repeat offending wherever it is used. That reason derives almost
entirely from the lack of bias used in this kind of experiment (an RCT, or random-
ized controlled trial).

Statisticians generally consider comparisons in well-executed RCTs to be
unbiased in relation to the program being tested. The reason that they are unbiased
is that they usually rule out all other possible explanations. By using a lottery
method of equal chances for each unit to be chosen for one treatment or another,
RCTs make comparisons between groups that are close to identical in their
distributions of all other factors that could explain a difference in results—except
for the difference that is intentionally assigned to them. One group had RJC; the
other did not. The difference in repeat offending between those two groups is un-
likely to be caused by any other factor. As long as the difference is not due to
chance, that is, it is “statistically significant,” then that difference is likely to be
due to RJC. That is what statisticians say in general, as long as the RCTs are
well-executed.

Not all of the RCTs of RJC have been equally well-executed. Yet all of them ar-
guably have less bias than any other evaluations of RJC that do not use random as-
signment as the basis for comparing offenders who did or did not participate in an
RJC. That bias stems from creating a more level playing field at the outset of a com-
parison than used in study designs other than RCTs.

Unfortunately, by the high standard of the frequency rate of repeat convictions
(as opposed to arrests), all of the individual results have been statistically “insignif-
icant” Fortunately, the combined pattern of all the results taken together is clearly
significant, or unlikely to be due to chance. This is true for both an independent
evaluation of seven RCTs in the UK (Shapland et al. 2008) and for our own review
of all 12 RCTs ever reported (Strang and Sherman, forthcoming). Understanding
why the pattern can be significant while the individual tests are not requires that we
address the concept of statistical power, as well as the concept of replication.
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Statistical Power

Policy makers are often unduly impressed with the idea of “statistical significance”
This view comes, of course, from researchers themselves, who have often used the
idea of “significance” as a simplistic formula for passing judgments on programs.
One example of misuse of the concept, seen in hindsight, is the Report to the U.S.
Congress by Sherman and his colleagues (1997) that required at least two “signifi-
cant” results to conclude that a crime prevention program is effective.

What is wrong with this approach? One answer is that it confuses certainty of a
result with the magnitude of a result, or how large the effect size is (Weisburd et al.
2003, 2001). Another answer is that emphasizing significance may blind the debate
to the equally important emphasis on power, or the capacity of a test to detect a true
effect as “significant” Many results that are “statistically insignificant” may be un-
able to detect effects that are large enough to save millions of lives, or to prevent
millions of crimes. The lack of adequate power for a test is increasingly recognized
as another form of bias, one that can easily mislead policy makers into thinking a
strategy is ineffective when it is actually very beneficial.

The three key elements of statistical power are complicated but important. The
most obvious element is sample size. A small sample, other things equal, is less likely
to detect a true effect than a larger sample. But other things are not usually equal,
and other things matter. The two other factors in power are effect size and sample
heterogeneity (Cohen 1988). The idea of effect size describes how big an effect is,
such as heating a pot of water on a gas stove with a low flame (small effect) or a high
flame (larger effect, heating the same amount of water more quickly). More complex
is the idea of sample heterogeneity, which underlies such statistical concepts as var-
iance and standard deviation.

A heterogeneous sample is comprised of units that are different from each
other in characteristics that may affect the results of an experiment for each
member of the sample. All samples have some such differences, but some sam-
ples are far more heterogeneous than others. Imagine a sample of first offenders
in which all are white, female, and between the ages of 16 and 17. Compare that
sample to a second one in which the offenders have anywhere from o to 50 pre-
vious criminal convictions, half are white, half are male, and the age range var-
ies from 12 to 83. The first sample is far more homogeneous than the second.
Other things equal (like sample size and effect size), the chances of a statisti-
cally significant result are far lower with the second sample than with the first
(Weisburd 1993).

Taken together, sample size, effect size, and heterogeneity can bias a test toward
or against a “statistically significant” result. In very large sample sizes, often found
in medical research, tiny differences in rates can lead to changes in medical treat-
ments of millions of people (Haas et al. 2004). Yet such results are only statistically
significant because governments spent large sums of money on the medical research
needed to obtain the sample size needed to detect the difference. Since governments
rarely spend on RCTs in crime prevention even one-tenth of what they spend on
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medical RCTs, it can be said that government funding is biased against finding sta-
tistically significant results in crime prevention. This bias is entirely due to a lack of
statistical power.

Criminologists have generally failed to educate policy makers, and even each
other, about statistical power. Yet it is impossible to evaluate the evidence on RJC
without grasping the essence of this idea. The fact that a series of randomized trials
might be unable to obtain large enough samples (from change-resistant criminal
justice agencies) to be statistically powerful in each test should not prejudice policy
makers against the benefits of small to moderate effects of RJC. It is arguably more
important to consider the overall pattern of results, using the greater statistical
power generated by the combined analysis of repeated replications of the tests.

Replications

The goal of similar results from repeated experiments is often cited as a test of sci-
entific truth. This test is known as “replication,” whereby independent researchers
undertaking the same experiment can get the same result, over and over again. The
image of an apple falling on Isaac Newton’s head suggests how often the experiment
of dropping something has tested the gravity hypothesis. Never mind the fact that
replication has become increasingly problematic in a wide range of sciences, for
reasons that are not at all clear (Lehrer 2010). The fact is that RJC experiments un-
dertaken by different researchers, in different countries, and in different parts of the
criminal justice system, have generally obtained similar results. Thus we can con-
clude that this evidence has passed at least one test of replication: the test of iden-
tical methods under different conditions.

A second test of replication has not, as yet, been attempted: one that uses iden-
tical methods under the same conditions but with different samples (see, e.g., Sher-
man 1992). This could be an important addition to evidence-based policy. We know,
for example, that in Australia the effects of RJC on Aboriginal offenders was the
opposite of its effect on white offenders, even within the same experiments with the
same police officers delivering the RJC (Sherman 2006). Each society that under-
takes RJC may have alienated minority groups who might react differently to RJC’s
attempt to create a shared morality about obeying the law. Thus separate tests of RJC
on majority and minority samples could be a vitally important kind of replication.

A more general problem of replication is to learn whether what works in one
community (or nation) will work in another. Relatively few social interventions
have been tested in the same way across a wide range of communities, let alone with
different legal systems and languages.

The most fundamental purpose of replication remains to test whether a finding
reflects a general pattern or a “fluke” result from an unusual set of conditions. These
conditions could include the people leading the experiment, the people administering
the treatment, the victims or offenders in the sample, or the communities in which the
offenders may be committing repeat offenses. The more often a finding is repeated,
the less likely it is that the finding was due to chance. The greater the proportion of all



14 SENTENCING THEORIES AND THEIR APPLICATION

tests with the same results, the same conclusion can be reached. If 10 out of 12 tests
reach positive results, then the risk of positive results being due to chance is greatly
diminished over having just one test result.

Just as these facts of replication strengthen the general findings about RJC, they
also weaken the specific findings about using RJC at different stages of the criminal
justice system. There are 12 independent tests of RJC in RCTs, but only one test of RJC
with drinking-driving violations. There are four RCTs of violent crime, but only two
RCTs with an all-adult (over-18) sample. For each subgroup, the uncertainty about RJC
effects for only that subgroup is greater than the uncertainty about RJC in general.

These and other caveats are required to prevent any bias in our presentation of
results. It is also necessary for those biased against RJC to compare the evidence
base that we discuss with the evidence for other sentencing and corrections prac-
tices. All evidence is relative. In an absolute sense, there is far more evidence to be
gained about all aspects of life, let alone criminology. In a relative sense, the evi-
dence for RJC is far in front of the evidence for any other new initiative that at-
tempts to serve both victims and offenders.

Whether crime victims are important, however, is something that many civil
servants in the United Kingdom would dispute, at least in private. While they might
accept the unequivocal evidence that victims who consent to RJC are far more sat-
isfied by experiencing it than if they do not (Strang 2002; Sherman et al. 2005), they
might discount it because it does not matter to their budgets. Such issues show how
important it is to reveal the definitions of cost-effectiveness, and to make them cen-
tral to the policy analysis.

Cost-Effectiveness

How is the cost-effectiveness of sentencing and corrections to be defined? The United
Kingdom is far ahead of the United States or Australia in even thinking about this
question. The United Kingdom’s answers pose a clear moral and political dilemma.
While the cost of crime can be estimated from the kind of detailed studies that have
been done on both sides of the Atlantic, the biggest cost of crime is to the victims of
crime (see, e.g., Shapland et al. 2008). Reducing the cost of crime will therefore help
victims far more than it will help governments to balance their budgets.

In consultations with UK civil servants—the permanent officials who run the
government at the direction of a succession of Members of Parliament who direct
the officials—advocates for RJC have been told that reducing crime costs to victims
does not matter. In the view of these officials, all that should drive government
policy is saving money for taxpayers in general, not for those who have become
crime victims. That is, unless RJC can reduce the costs of policing, prosecution,
sentencing, probation and imprisonment, relative to the cost of providing RJC, then
it cannot be considered to be cost-effective.

This position can be argued morally but not technically. Yet even on its own
terms, the question posed can be answered in the affirmative. Does RJC save the
government money? According to calculations by Shapland et al. (2008), it does in
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some tests, if not all. Moreover, it can save so much money in some tests that the
average effect of RJC across all tests in the United Kingdom is to save money for the
government.

The simple formula for reaching these conclusions requires a complex menu.
The menu assigns two prices to each type of crime. One is the overall cost of that
type of crime, based on surveys of crime victims, their employers, the health care
system, and welfare benefits drawn. The other is the cost of crime just to the govern-
ment, which is currently calculated as just criminal justice system costs (arguably an
error, since taxpayers pay for most health and welfare costs). For each crime of
which an offender is convicted, the two prices can be applied from the menu. The
price of all the crimes is then summed across each offender’s history for two years
after random assignment to RJC or not. Then the average costs of crime for all of-
fenders in the RJC group is subtracted from the average cost of crime for all of-
fenders in the non-RJC control group. This difference is defined as the “benefit” of
RJC, either in total costs or criminal justice costs.

The average cost of producing each RJC is then computed across all RJC cases
in the experiment. This includes largely the salaries and expenses of the people de-
livering RJ services, usually police officers. This cost includes meetings with of-
fenders and victims who refuse to consent to RJC, which happened in over half of all
cases in the UK tests. The average cost of all activities needed to produce the number
of RJC cases in the experiment is defined as the cost. By dividing the cost into the
benefit, as calculated above, the cost-benefit of RJC can be calculated in two ways—
one for each definition of the benefit. The results of these calculations are presented
below in figure 9.3, just for the seven UK experiments, after the following section
presents descriptions of the applications for which the calculations were done.

III. APPLICATIONS

The major applications of RJC have been spread across six basic stages of the crim-
inal justice process under the common law systems of the Australia, the United
Kingdom, and the United States. These applications take two basic forms: diversion
from prosecution as an alternative to criminal justice, and in addition to prosecu-
tion as a supplement to criminal justice. Using a systematic review process to iden-
tify all RCTs of RJC using random assignment affer asking victims and offenders for
their consent to participate in RJC,' Strang and Sherman (forthcoming) have com-
piled the results of 12 RCTs with almost 3,000 cases. This section reports on the
evidence from that review. That evidence is first presented across all the different
points of criminal justice en masse, and then again on a stage-by-stage basis.

The overall evidence is presented in figures 9.1 and 9.2. Figure 9.1 displays a
brief description and sample size of each of the RCTs, arranged roughly in the chro-
nological order in which the experiments were conducted. Figure 9.2 displays the
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Offender N
1. Australia RISE Canberra <30 years violence 121
2. Australia RISE Canberra juvenile personal property 248
3. Australia RISE Canberra juvenile shoplifting 142
4. Australia RISE Canberra Driving Under influence 897
5. US Indianapolis juvenile property/violence 782
6. UK Northumbria juvenile property/violence 208
7. UK Northumbria adult property 63
8. UK Northumbria adult assault 44
9. UK London robbery pre-sentence 88
10. UK London burglary pre-sentence 167
11. UK Thames Valley violence - probation 64
12. UK Thames Valley violence - prison before re-entry 94

Total offender N= 2,918
Figure 9.1. Description: 12 RCTs of Restorative Justice Conferencing.

results of each of the RCTs, arranged in the order of their effect sizes using a stan-
dardized mean difference [data not displayed] called Cohen’s D (Cohen 1988).
Rather than explaining the complexities of this statistic, the chapter presents the
much more accessible calculation of the percentage differences in each
experiment.

For each RCT, figure 9.2 displays the percentage difference in the frequency of
convictions over a two-year period after the random assignment. The comparison
shows first the average number of convictions (crimes) per offender per year in that
period among consenting offenders assigned to RJC. It then shows the same average
for the consenting group not assigned to RJC. In the column on the far right, figure
9.2 shows the percentage difference in the frequency of convictions between the two
groups.

The offenders did not always experience the treatment to which they were
assigned. Some of the offenders assigned to RJC never completed it, for a variety of
reasons. Almost all offenders assigned not to get RJC remained in that condition.
The evidence therefore may understate the potential benefit of RJC, since so many
cases without RJC were included in the group randomly assigned to it. This “intent-
to-treat” approach is considered by statisticians as the least worst way to analyze
experiments with relatively small sample sizes (Peto et al. 1976).

Figure 9.2 shows that the frequency of post-random-assignment convictions
was lower for the offenders assigned to RJC than for those not assigned in 10 out of
12 RCTs. It also shows that the average of the differences between RJC and non-RJC
assigned groups was 22 percent fewer convictions for those randomly assigned to
RJC than for those assigned not to have RJC. While this method of analysis is not
preferred by statisticians, it is preferred by policy makers for ease of communication
to a wide range of audiences.

By displaying the raw averages of criminal convictions per offender in each
group, figure 9.2 allows anyone to calculate the percentage differences on their own.
They can also estimate the number of crimes prevented in each test, which varies
according to the frequency of offending in each sample, independent of whether RJC
was used. The latter can be estimated by simply inspecting the non-R]JC conviction
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Experiment Mean Crimes Per | Mean Crimes Per | Percent Difference:
Offender After Offender After No | Mean of RJC
RJC- Assignment | RJC- Assignment | compared to

Mean of No-RJC

Canberra Drink- 0.09 0.06 +50%

Driving

Canberra Juvenile 1.02 0.69 +48%

Property

London Robbery 1.85 2.01 —8%

London Burglary 2.88 3.41 -16%

Thames Valley 1.39 2.06 —33%

Prison

Canberra Juvenile 0.57 0.82 -30%

Shoplifting

Northumbria 3.03 3.97 —24%

Magistrates’

Property

Indianapolis 1.29 1.67 —23%

Juvenile

Thames Valley 0.59 1.32 —55%

Probation

Northumbria 0.41 0.79 —48%

Juvenile Warnings

Canberra Youth 0.42 0.88 -52%

Violence (under 30)

Northumbria 0.82 2.08 —61%

Magistrates’ Assault

Average of Average NA NA -22%

Differences of

Treatment Groups

Figure 9.2. Results: 12 RCTs of Restorative Justice Conferencing.

rates, which vary from .09 convictions per offender per year in the drinking-driving
experiment to 3.03 convictions per year in the Northumbria Magistrates Court
property crime experiment.

The preferred method for synthesizing these results is called a “meta-analysis,”
in which a more complex calculation gives each experiment a different weight
based upon the number of cases it contains. While this procedure has important
advantages, it has one large disadvantage: the sample size of each experiment
bears an unknown relationship to the proportions of cases for which RJC may
be used. In these 12 RCTs, for example, almost one-third of all the cases come
from a drinking-driving experiment in Canberra. Given the negative effect of
RJC in causing more offending (but at a very low rate), it is unlikely that RJC
will be used for drinking-driving cases in the future. It certainly has not been
used in Canberra since the results of the experiment were announced. Yet the
preferred method gives substantial weight to a type of crime now deemed
irrelevant.

Displaying the raw data for each experiment, figure 9.2 still omits important
information for statisticians, including the heterogeneity of each sample, as well as
the overall statistical power of each test. Yet it still provides a reasonable basis for
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Cost: Benefit

SITE RICOST  CJ Benefit**  Total Benefit CJ Ratio Total Ratio
London 598,848 1,817,426 8,261,028 1:3 1:14
Northumbria 275,411 70,420 320,125 1:0.26 1:1.2
Thames

Valley 222,463 101,520 461,455 1:0.46 1:2

Total 1,096,722 1,989,734 9,042,608 1:1.8 1:8

Figure 9.3. * Cost: Benefit.
* Computed from Shapland et al, 2008. All amounts expressed in Pounds Sterling. **CJ
benefit estimated at an average 22 percent of total costs of crime.

non-statisticians to assess the results of these experiments, individually and overall.
It is especially important to see it this way in order to assess the cost-effectiveness of
RJC, as in the data from the seven UK experiments across three sites presented in
figure 9.3.

Figure 9.3 shows that across all seven UK experiments, RJC saved eight times as
much money as it cost to deliver, earning that payback in just two years. That calcu-
lation is based on total costs of crime, including costs to victims. But even when we
examine only the costs saved to the criminal justice system, the payback is still
“profitable” RJC saved 1.8 times as much money in the costs of crime to the criminal
justice system.

What figure 9.3 also shows is that for two of the sites, the cost of RJC was greater
than the costs saved just to criminal justice. In Thames Valley and Northumbria, the
experiments still saved money in total costs of crime. But delivering RJC to anyone
other than the highly serious and active criminals pleading guilty in the London
Crown Courts did not, on average, save the criminal justice system money. This
finding is all the more striking because the percentage reductions in crime frequency
were so much larger in Thames Valley correctional cases and in Northumbria non-
prisonable court cases than in the London Crown Courts robbery and burglary
cases, almost all of which entailed a prison sentence. What this means is that when
the London offenders got out of prison, they committed less costly crimes to the
taxpayer, as well as to victims of crime.

The data in figure 9.3 emphasize the importance of using a crime harm index
(CHI) to evaluate sentencing and corrections, rather than simply counting crimes
or convictions (Sherman 2011). A CHI approach abandons the myth that each crime
causes equal harm to society, and that mere counts of crime have any meaningful
role in policy analysis. By contrasting the count results of figure 9.3 with the cost
results of figure 9.2, the reader can see stark evidence of the difference between as-
suming that “all crimes are created equal” and the more accurate premise that they
are not. For the time being, however, it is almost impossible to discuss sentencing
options without accepting raw counts of undifferentiated types of crime as the pri-
mary criterion for success or failure.
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RJ Conferences Instead of Prosecution

The evidence from these 12 RCTs includes five experiments that diverted offenders
from criminal convictions as a part of R]. Two of these, however, were juvenile ex-
periments in which diversion with RJC was compared to diversion without RJC
(Northumbria and Indianapolis). These two experiments provide little basis for a
more pressing policy question in an era of cost-cutting: Could RJC provide a low-
cost alternative to prosecution of adults, without increasing crime?

The only answer to this question so far for adult offenders is a clear but equiv-
ocal statement: it depends. Both diversion experiments were conducted in Can-
berra, Australia, a jurisdiction with historically low rates of imprisonment. Almost
no cases in the control group (prosecution) were sentenced to prison. That said, it is
striking that the violence cases assigned to prosecution did so much worse than the
cases diverted to RJC, especially for adults over 18; there was virtually no effect of
RJC for the under-18s, thereby making the overall estimate dependent on the adult
subgroup [data not displayed]. Since the adult subgroup is too small for adequate
statistical power, we cannot make too much of this finding without replication. Un-
fortunately, no such replication was allowed by the central government in the UK
experiments.

At the same time, the victimless RJC conferences in Canberra did worse than
prosecution in relation to the low base rate of repeat offending. Technically, we
could exclude the drinking-driving diversion to RJC from the analysis altogether,
on the grounds that there was never a personal victim of crime present in the con-
ferences to make offenders feel ashamed. But because we conducted the experi-
ment, transparency requires that we include it the reporting and discussion.

If one concludes that the drinking-driving experiment is irrelevant, then there
is a good case to replicate the diversion from prosecution to RJC for adult offenders
in minor assaults. The large effect of adding RJC to such cases in Northumbria (fig-
ure 9.2) combined with the Canberra findings yields an average of 56 percent fewer
reconvictions with RJC over the two experiments. Since neither the Northumbria
nor Canberra control group received imprisonment, the case is even stronger for
reducing reconvictions. Whether it would save money is a different question.

R]J Conferences Before Sentencing

Figure 9.2 shows four tests of using RJC after guilty pleas but before sentencing. In
all four cases, RJC yielded fewer reconvictions. But it is not clear whether RJC was
cost-effective in all four cases, measured only by criminal justice costs. Shapland
and her colleagues (2008) did not separately report the cost of crime effects of each
experiment in each site, so we simply do not know whether the results for RJC
before sentencing are consistently cost-effective. Yet there is clearly a strong case for
replications, and for a policy rollout in the serious burglary and robbery cases of the
kind that we tested in London—where prison sentences are longest and most costly
to a government presently trying to reduce the prison population.
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R]J Conferences as Sentencing Decisions

A third application of RJC has virtually no unbiased evidence about its effects. There
is not a single RCT on the use of RJC to decide what the sentence should be, including
prison versus no prison. Yet that is exactly what is done in thousands of cases in New
Zealand, Canada, Australia, and elsewhere. For that reason alone, we offer the fol-
lowing discussion, with no conclusions on the cost-effectiveness of this application.
While the R] paradigm embraces very different values and processes from those of
formal justice, maximizing the use of RJ for the benefit of both offenders and their
victims requires them to intersect in a fashion that preserves the conventions of both.
Only then can RJ be used for serious offences for which diversion alone would not
generally be acceptable. Positioning RJ within the court system allows it to be used
either in addition to formal justice processes—as a referral from court, or in conjunc-
tion with it—as in Canadian sentencing circles (Green 1997). Most often, R] tends to be
restricted to juvenile offenders, but increasingly courts are using it for adults as well. It
is certainly restricted to cases in which the offender has admitted responsibility for the
harm suffered by the victim. RJC is not a forum for adjudication of guilt but a means
of deciding in a consensual way what can be done to repair an acknowledged harm.

RJ as a Referral from Court

Over the past two decades, Australia and New Zealand have allowed cases to be
referred to RJ by the courts. In South Australia and the Australian Capital Territory,
for example, where police have the discretion to divert cases from the court to R]
themselves, judges may also decide that cases coming before them would more ap-
propriately be dealt with by RJC alone. Judges can then divert these case completely
out of the court system. This is often a response to the tendency of police to err on
the side of caution. Rather than diverting cases to RJC themselves, police may prefer
judicial direction about what kinds of cases ought to be dealt with in court.

More often than diverting cases, however, Antipodean courts treat RJC as a
sentencing option for offenders before them. In some jurisdictions this is now
obligatory. Since 2002 in New Zealand, for instance, RJC language has been incor-
porated into its sentencing provisions. Courts are now required to consider the
results of RJC and to take into account “offer, agreement, response or measure to
make amends” (New Zealand Sentencing Act 2002, No. 9, S10). In deciding whether
and to what extent to take these into account, the court must decide whether the
offer was genuine and feasible and whether it has been accepted by the victim as
expiation or in mitigation of the wrong.

New Zealand uses the provisions of this act in both juvenile and adult cases. In
a serious case of aggravated robbery committed by a 17-year-old youth, for example,
the judge in the case noted that the circumstances of the offence would normally
require a four-year sentence of imprisonment. In light of the outcome of the RJ
conference, however, a custodial sentence of ten months was imposed (Crown v.
Makatuu Folaumoeloa 2004).
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While New Zealand, like other countries, has used R] mainly in juvenile cases, it
has been at the forefront in piloting the use of R] for adults. Indeed, the introduction
of the 2002 act may have been strongly influenced by a signal case involving a very
serious assault by an adult, R. v. Clotworthy (unreported, T971545, Auckland District
Court, 24 April 1998). Mr. Clotworthy was drunk when he stabbed his victim six
times, an assault for which he could give no explanation. The victim wanted cosmetic
surgery for the ugly scarring that he suffered. He was reported in court as saying
“The deed is done and I would now like it undone” The judge suggested an R] con-
ference where the offender’s apology was accepted and the offender agreed to pay for
the surgery. The victim was definite that he did not want Mr. Clotworthy to go to
prison, in part because he knew that the loan involved to pay the reparation could
only be obtained if Mr. Clotworthy kept his job. The judge ordered the necessary
reparation, substantial community service, and a two-year suspended sentence.

The court’s judgment, however, was then appealed. The appeals court agreed
that the offending was too serious for such a short sentence. It then required the
offender to serve time in prison, even though the court agreed that Mr. Clotworthy
was unlikely to offend again. His custodial sentence meant that the victim was un-
able to receive the funds necessary for the surgery he wanted, a factor that may have
contributed to the victim’s suicide several years later. It is unlikely that this appeal
and prison sentence would have been successful after the introduction of the 2002
legislation.

While rigorous evaluations have been carried out for some of these RJ prac-
tices, more commonly R] has been introduced as policy without testing its effects.
In New Zealand, for example, R] for youths became policy overnight with the intro-
duction of the governing legislation in 1989, leaving no opportunity for assessing its
consequences.

R]J Conferences Imposed by a Sentence

Figure 9.2 reports on one RCT that imposed an RJC conference as part of a proba-
tion sentence, subject to whether the probation officers randomly assigned the case
to undertake such a conference. The experiment was limited to cases in which the
victim was willing, and the offender was risk-assessed as being not unduly resistant
to the idea. While the sample size was not large and the statistical power was not
adequate for a statistically significant result, the RJC-assigned offenders had 55 per-
cent fewer reconvictions than the offenders who were not assigned to RJC. This is a
striking result that strongly merits attempts at replication.

RJ Conferences and Re-Entry after Prison

Figure 9.2 also reports on one RCT with prisoners sentenced for violent crimes who
were within six months of scheduled release back to the community. The 94 cases in
this experiment produced a result that showed 33 percent fewer reconvictions for
the RJC group than for the group not assigned to RJC. All of these comparisons
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from figure 9.2 are at some risk of being based on preexisting differences in frequency
rates of convictions, especially for the smaller samples. Random assignment is less
reliable at controlling for preexisting differences with small samples than it is with
larger samples, and a before-after comparison would have been better for elimi-
nating the theory that the large difference was merely a preexisting condition rather
than a result of RJC. Yet it is the best evidence available, and better evidence than
from non-randomized designs.

RJ Conferences and Life or Death Sentences

A brief word is required on RJC for life sentences and execution cases. The benefits
for victims, which we have not presented in detail here, can potentially justify sub-
stantial investments in homicide cases to assist the survivors of these crimes. In a
number of cases, RJC has been conducted with the family of murder victims. Qual-
itative reports from these conferences are generally favorable, with victims report-
ing feelings of forgiveness that allow them to release their anger (Umbreit and Vos
2000). Whether these feelings can promote better physical health and longevity is a
reasonable question for research. As long as the United States continues to execute
30 or more people per annum, this question remains relevant to public policy. Even
in Europe, where the death penalty is considered a violation of human rights, there
are many murder survivors who could benefit from RJC. Given the public health
care systems in these countries, RJC may even be cost-effective at reducing medical
costs from post-traumatic stress symptoms among families of murder victims.

IV. RJ As A SociAL MOVEMENT

The research reported above shows strong evidence that using an RJC is compara-
tively more effective than conventional justice without using an RJC, across a wide
range of stages and decisions in sentencing and corrections. Yet evidence alone is not
enough. The history of innovations suggests that widespread adoption of new prac-
tices is driven more by social movements than by the rational evidence for the
changes the movements advocate. This conclusion emerges from the history of many
major reforms, from the abolition of slavery (Hochschild 2005) and the creation of
juvenile justice (Platt 1969) to the criminalization of alcohol consumption (Gusfield
1986) and increased punishment for drunken driving (Fell and Voas 2006).
Reforms that did not happen quickly, in contrast, have included those for which
the technical evidence was very strong, but no social movement arose to promote
them. The first U.S. state to require automobile users to wear seat belts, New York,
passed its law in 1983. This law was enacted 82 years after the first mass production
of automobiles, and 24 years after the invention of the shoulder belt by Volvo's first
safety engineer, Nils Bohlin, during which countless people died preventable deaths
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in auto accidents. In another famous example, the value of limes and lemons to pre-
vent scurvy on British navy ships was first demonstrated by a naval surgeon 42 years
before the Navy finally agreed to supply its sailors with citrus fruits (Chalmers 2003).

By some accounts, restorative justice already has the kind of social movement
that eluded lime juice and seat belts. The Wikipedia (2010) entry on restorative justice,
for example, claims that restorative justice is a “a growing social movement to institu-
tionalize peaceful approaches to harm? Yet there is little evidence that the use of RJCs
in response to criminal charges has been growing in sentencing and corrections. By
the standards of over 3 million members (Hamilton 2000) of the Mothers Against
Drunk Driving (MADD)—about one in every 100 Americans—or the one million
members of the Royal Society for the Protection of Birds (2010)—about one in every
60 Britons—there is no large membership organization to promote the use of RJC in
sentencing and corrections in either the United States or the United Kingdom.

Yet the political conditions for advancing restorative justice remain fertile.
Despite the lack of movement, the rhetoric in support of victims remains strong. As
one Canadian reporter notes (McKnight 2010):

... it’s curious that RJ hasn’t gone mainstream, since it aims to do exactly what
politicians and others claim they want from the justice system. Rarely a day goes
by that we don't hear politicians stressing the importance of meeting victims’
needs or of ensuring offenders take responsibility, yet the system, focused as it is
on punishment, has never been very good at doing either. Restorative justice, on
the other hand, aims to make this rhetoric a reality.

The UK election of a coalition government in 2010 led immediately to similar
statements of priorities on meeting victims’ needs, but with a key difference. The
new government explicitly promised to deliver more restorative justice. Whether
and how that promise is kept is an important question for the future of RJ interna-
tionally. If it succeeds, it will not be without the active campaigning of civil society
groups outside of political parties.

Civil Society Organizations for Restorative Justice

At least three civil society organizations, however, have become established to pro-
mote restorative justice conferences. The most global is the Prison Fellowship,
which hosts a web site at www.restorativejustice.org. The home page displays the
picture of a globe under the title “R] Around the World” Under the globe are links
to click for each continent, including “the Pacific” Each continent has further links
to reports from specific countries. These reports suggest, once again, more intellec-
tual interest in R] than grassroots organizing. The Prison Fellowship itself is a Chris-
tian charity founded in the United States by Charles Colson, who served prison
time on charges related to the 1972 Watergate burglary. It operates a wide array of
programs, including rehabilitation services under contracts from governments.
One such service is the Sycamore Tree Program, which does not feature face-to-face
meetings between specific victims and their offenders, but does entail real crime
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victims coming into prisons to talk with groups of offenders. Its primacy in holding
and operating the main Internet name for restorative justice (since 1996) suggests its
early interest in R]J. It also may suggest the absence of a global victim-centric orga-
nization of comparable resources.

A national victim-centric organization was established in the United Kingdom
in 2008 by crime victims (and at least one offender) who had participated in the
Home Office-funded randomized trials that the authors led in 2002-2005. “Why
Me?” is found at www.Why-Me.org, where its subtitle is identified as “Victims for
Restorative Justice” The organization was launched in a bookstore at the launch of
a book (Woolf 2008) by the offender who had attacked one of the founders, Will
Riley—the royalties of which he is donating to the charity. The group has been sup-
ported by an older, more government-oriented UK charity, which had been founded
in 1997 as the Restorative Justice Consortium (RJC). With the advent of “Why Me?”
the RJC decided to emphasize the establishment of standards, training and educa-
tion for professional practice in restorative justice generally, including what this
chapter calls “RJCs” (restorative justice conferences).

In addition to what might be called the advocacy organizations, there are also
training and consulting services provided to a wide range of clients in the United
States, the United Kingdom, and Australia. Examples include Restorative Solutions
(www.RestorativeSolutions.org.uk); the International Institute of Restorative Prac-
tices, based in Pennsylvania (www.iirp.org); and Proactive Resolutions (www.pro-
active-resolutions.com), the Australian company affiliated with the former New
South Wales police trainer John McDonald, who trained all of the police officers
who participated in the randomized trials of restorative justice reviewed above (fig-
ure 9.2). Each of these organizations teaches and leads R] conferences, rather than
organizing members. None can be described as a “corporate interest” attempting to
lobby governments to increase the volume of R] services paid for by tax dollars.

In many ways, these organizations can be said to suffer from an excess of al-
truism, and a lack of selfish passions. In contrast to medical charities or MADD,
there is a distinct absence of trauma-motivated volunteerism. With the exception of
“Why Me?” there is no visible victim associated with the social movement. The
founder of MADD was motivated by drunk driving that caused the death of her
daughter (Fell and Voas 2006). The March of Dimes was strongly supported by polio
victim Franklin Roosevelt (Smith 1990). Yet R] groups are largely staffed by former
officials of national governments or local criminal justice agencies. Their leadership
is committed but not visibly emotional. They neither comprise nor supply the kind
of “heroic victim” that has been identified in campaigns to increase punishment
(Zaftaroni 2009). Yet they could still succeed in creating a tipping point to expand RJ.

Elements of a Tipping Point

In speculating about the antecedents of a geometric increase in the rate of change he
calls a “tipping point,” Malcolm Gladwell (2006) identifies three key concepts: lead-
ership, stickiness, and context. Without elaborating on these ideas here, let us simply
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observe that a Gandhi-like leader of great national fame could make a big difference,
perhaps a family member of a victim of a tragic and highly publicized murder. The
use of a “sticky” or memorable slogan would also empower such a movement, as
long as it tapped deeply felt emotions.

Most important, however, may be the social context of a social movement. The
context that could matter most might be the economy. The impact of the global re-
cession on changing the context is evident in both the United States and the United
Kingdom. In the United States, many states facing bankruptcy also bear the burden
of an increasing prison population. In the United Kingdom, a plan to build more
prisons for a rising prison population was abandoned after the 2010 election put a
new government into power. In the latter context, a new criminal justice minister
offered these comments in his first public address in that role (Herbert 2010): “There
are two kinds of people: those who really get it about the importance of crime vic-
tims, and those who don’t” As long as it is both financially prudent and morally
right to help victims as RJC does, then the context may be ripe for a social move-
ment to advance restorative justice.

V. CONCLUSION

This chapter has shown strong evidence that RJ conferencing is the now most evi-
dence-based strategy in corrections, given a consistent method across a wide range of
settings. That evidence is more than sufficient to justify implementing it widely and
immediately, even while doing more research to answer further questions about it. The
defense that “more research is needed” is not something we would support, especially
after our 15 years of research on the topic. While more research would always be helpful,
itis not “needed” to be sure enough that RJC will work in the same settings in which it
has been tested and shown to be successful. At the very least, offering R]JC to victims of
burglary and robbery in English Crown Courts, the location of our London research,
is about as evidence-based a decision as any sentencing policy has ever enjoyed.

What is hardest to communicate is the idea that RJC works best—and most cost-
effectively—for the most serious crimes and criminals. Shapland et al. (2008) in their
independent evaluation of our UK research showed that the greatest savings were for
the criminals with the most serious records—those in Crown Court. Yet officials in
the United Kingdom and elsewhere remain biased in seeing RJC as appropriate for
“kid stuft)” or trivial crimes. Several have told us that it is completely “inappropriate”
for serious crime, regardless of the evidence. This view can be interpreted kindly as
deontologism, for which no amount of evidence will be enough. Yet the same offi-
cials may contend that “more evidence is needed.” Most recently, we can cite Woods’s
(2009) analysis of the Canberra results for all three juvenile RCTs, showing that RJC
had the biggest effect on the offenders with the longest criminal careers and the high-
est frequency of convictions. How much more evidence is required?
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Any reduction in prison populations, by any means, must insure incapacitation
of the “worst” or most dangerous offenders. Some opposition to RJC may be based
on a fear that it could be used instead of incapacitation in such cases. Developing
risk assessment tools based on large sample sizes (Berk et al. 2009), using a crime
harm index (Sherman 2011), can help to reduce the risk of using RJC with very dan-
gerous people. But the risk has always been small, given the requirement that police
conduct risk assessments before declaring offenders or defendants eligible for RJCs.

The most important point is that whether or not their offenders are imprisoned,
victims can benefit from RJCs in ways that no conventional court process appears
able to provide without an R] conference. Direct benefits of RJC to victims can jus-
tify its possible mitigation of retribution and general deterrence, eliminating most
legal theory against its use. Even easier is to limit RJC to use as a supplement to
prison, rather than as an alternative. After years or decades of using RJC in addition
to prison, it could be much easier to test the idea of using RJC as an alternative.

Many criminal justice reforms have been seized by activists and implemented
without adequate testing. In this case we have just the opposite. Criminologists have
tested RJC repeatedly for over 15 years. We do not believe that more research is
needed. What we believe is that more action is needed.

1. McCold and Wachtel’s (1998) Bethlehem, PA, restorative police experiment was
excluded from this review on the grounds that random assignment was conducted before
victims and offenders were asked to consent to be randomly assigned, resulting in a very
high level of non-compliance with random assignment. This non-compliance reduced the
integrity of the experiment as a test of RJC to an unacceptably low level, which conforms
with the expectation that post-random assignment consent will fail to provide an unbiased
estimate of the effect of RJC when consent is requested in advance under non-experimental
conditions.
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