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Fairness, self-deception and political obligation


Massimo Renzo


� Springer Science+Business Media Dordrecht 2013


Abstract I offer a new account of fair-play obligations for non-excludable benefits


received from the state. Firstly, I argue that non-acceptance of these benefits frees


recipients of fairness obligations only when a counterfactual condition is met; i.e.


when non-acceptance would hold up in the closest possible world in which recip-


ients do not hold motivationally-biased beliefs triggered by a desire to free-ride.


Secondly, I argue that because of common mechanisms of self-deception there will


be recipients who reject these benefits without meeting the counterfactual condition.


For this reason, I suggest that those who reject non-excludable benefits provided by


the state have a duty to support their rejection with adequate reasons. Failing that,


they can be permissibly treated as if they had fair-play obligations (although in fact


they might not have them). Thus, I claim that there is a distinction, largely unap-


preciated, between the question of whether we have a duty of fairness to obey the


law and the question of whether we can be permissibly treated as if we had one.


Keywords Fair-play � Political obligation � Legitimacy � Presumptive benefits �
Non-excludable goods � Self-deception


In the afternoons, Gertrude Stein and I used to go antique hunting in the local shops, and I remember


once asking her if she thought I should become a writer. In the typically cryptic way we were all so


enchanted with, she said, ‘No.’ I took that to mean yes and sailed for Italy the next day.


(Woody Allen, ‘‘A Twenties Memory’’).


The principle of fairness (or fair-play) was first formulated by H.L.A. Hart as


follows:
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[W]hen a number of persons conduct any joint enterprise according to rules


and thus restrict their liberty, those who have submitted to these restrictions


when required have a right to a similar submission from those who have


benefited by their submission (Hart 1955, p. 185).


While Hart’s formulation focuses exclusively on the restrictions that membership in


a cooperative scheme places upon our liberty, the principle is normally interpreted


more expansively, requiring not only that we refrain from certain behaviours, but


also that we positively contribute to maintaining the scheme from which we benefit.


The more general idea, thus, is that those who benefit from a cooperative scheme


incur an obligation to reciprocate by bearing their fair share of the burdens imposed


by it.


This is a powerful principle that, for good reasons, has played a major role in the


debate on political obligation. Most notably, the principle gives substance to the


widespread intuition that our duty to obey the law and maintain the state is


ultimately grounded in certain goods that the state provides us with. Of course this


intuition is also a tenet of the contractualist view, but while the latter notoriously has


the problem of identifying a specific consensual act capable of grounding political


obligation, the theory of fair-play does not: it is the very fact that we are part of the


cooperative scheme constituted by the state that grounds our duty to do our part in


maintaining it, without any need to appeal to an act of consent.


The theory however, has an equally troublesome problem, namely providing an


account of the conditions under which fair-play obligations are incurred. Hart


claims that merely receiving the benefits provided by the cooperative scheme is


sufficient to create such obligations, but this view has been challenged on the


grounds that it would allow anyone to place us under an obligation by simply


thrusting (more or less desirable) benefits on us (Nozick 1974, pp. 90–95).1 For this


reason, philosophers such as John Rawls (1964) and John Simmons (2001) have


argued that in order to incur a fair-play obligation it is not enough merely to benefit


from a cooperative scheme. The benefits must also be accepted, where this means


that we either have tried to get (and have succeeded in getting) them or, when this is


not possible, we fulfill the psychological condition of taking them ‘willingly and


knowingly’, i.e., that we understand the source and the cost of these benefits, and


still want to receive them. Only when one of these conditions is fulfilled do we incur


fair-play obligations (Simmons 2001, pp. 18–26).2


Simmons’ account has been extremely influential, but has also attracted


significant criticism, most notably by George Klosko, who argues that the benefits


normally provided by the state are ‘presumptively beneficial’: they are required for


a minimally acceptable life and thus we can presume that everyone wants them,


regardless of whatever else they want (Klosko 2004, p. 39). Whereas in other


1 In this paper I will use the words ‘goods’ and ‘benefits’ interchangeably.
2 The focus in the debate is on the second condition. This is because, as it will become clear, we are


rarely in a position to try and obtain the benefits produced by the state. Normally these benefits are


provided to us without any need on our part to do anything to receive them. For this reason, in the rest of


the paper I focus on the second condition and largely ignore the first one.
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contexts it is reasonable to require that benefits be accepted in order to ground fair-


play obligations, things are different, according to Klosko, in the case of


‘presumptive goods’. There is no need to ask whether these have been accepted,


because they ‘can be presumed to be beneficial without taking the recipients’ view


into account’ (Klosko 2005, p. 51).


My aim in this paper is to offer a new account of the obligations incurred under


the principle of fair-play in relation to benefits received from the state, one that


strikes a middle path between the ‘acceptance-based view’ defended by Simmons


and the ‘receipt-based view’ defended by Klosko.3 First, I argue that Simmons’


account is incomplete, in that there will be cases in which recipients of presumptive


goods do not meet his psychological conditions only because they are victims of


self-deception. These are recipients who have developed the motivationally-biased


mistaken belief that they do not need the benefits provided by the state only because


this will enable them to receive those benefits without having to contribute to their


production. I contend that this would be unfair and that in this case recipients do


have duties of fairness to the state that provides them with those benefits.


I offer a Counterfactual Condition as the criterion to establish who should qualify


as a member of a scheme that produces presumptive benefits: what we need to do is


consider whether the recipient who declines a certain presumptive benefit would


also do so in the closest possible word to the actual one in which she was not


affected by self-deceptive beliefs triggered by her desire to free-ride (provided that


the two worlds are sufficiently close). Only if she would, can she be said not to be a


member of the cooperative scheme and, consequently, not to have fair-play


obligations to it.


Second, I draw attention to a distinction, largely unappreciated in the debate,


between the question of whether an agent has a duty of fairness and the question of


whether she can be permissibly treated as if she had one. I claim that although


recipients who meet the Counterfactual Condition cannot be said to have fair-play


obligations (in spite of the fact that the goods they receive are presumptively


beneficial), it is sometimes permissible to treat them as if they had such obligations.


I introduce a second criterion, which I call the Plausible Rejection Condition, to


determine when this is the case.


The Plausible Rejection Condition states that in order to be exempted from the


obligations normally attached to the receipt of presumptive benefits we must offer


plausible reasons in support of our rejection. Only if these reasons adequately


support the claim that our rejection is not the product of self-deception, should we


be treated as non-members of the scheme.


Discussion is in five sections and a conclusion. In Sect. 1, I criticize the receipt-


based view and I raise some initial doubts about the plausibility of the acceptance-


based view defended by Simmons. In Sect. 2, I take a closer look at the problems


posed by acceptance of non-excludable benefits, focusing in particular on cases


where non-acceptance is due to motivationally-biased mistaken beliefs. In Sects. 3


and 4, I introduce and discuss the Counterfactual Condition and the Plausible


3 The ‘receipt-based view’ is also defended in Arneson (1982), Cullity (1995) and Dagger (1997).
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Rejection Condition respectively. In Sect. 5, I further elaborate on the second of


these conditions.


1 Receipt-based views vs. acceptance-based views


The principle of fairness is normally unproblematic in its application to ‘excludable


goods’, i.e. goods from whose consumption we can exclude (at low cost) those who


have not paid for them. For example, someone who shows up at a potluck without


bringing any food is rightfully criticized for taking advantage of other participants’


efforts. These cases are easy to deal with because we normally must take steps to


receive excludable goods, which are only provided to those who do take such steps.


Since the group of those who receive the benefits and the group of those who accept


them tend to be extensionally equivalent, the acceptance-based view and the receipt-


based view generally converge on how to treat these cases.


Unfortunately, some of the most important goods provided by states, most


notably security and the rule of law, are ‘non-excludable’: they cannot be easily


supplied to those who intend to receive them without being supplied at the same


time to those who do not. In other words, the group of those who accept the goods is


a proper subset of the group of those who receive them, and it is not clear whether


fairness obligations are incurred by the latter or only by the former.


Klosko contends that mere receipt of presumptively beneficial non-excludable


goods can generate obligations, provided that (a) these goods are worth their costs to


their recipients and (b) the costs and the benefits of the cooperative scheme are fairly


distributed (Klosko 2005, p. 6). His argument is that since presumptive goods are


necessary for any acceptable life, we can presume that everyone would pursue them, if


this were necessary to receive them. Given their indispensability it would not be


rational not to do so.4 And thus, whenever condition (a) and (b) are met, we have a duty


of fairness to contribute to the scheme that provides us with such benefits.5


This sounds like a version of hypothetical consent, but Klosko explicitly rejects


this interpretation of his view, for he claims that the obligation in question does not


stem from the fact that we would consent to receive presumptive goods under some


idealized conditions (e.g. if we were rational agents) ‘but from the fact that [we]


receive them’ (Klosko 2005, p. 7; Klosko 2004, p. 42). What he means by this is not


entirely clear. He writes: ‘if we imagine an artificial choice situation analogous to a


state of nature, it seems clear that under almost all circumstances … [we] would


choose to receive the benefits at the prescribed cost, if … [we] had the choice. …
Because of [their] indispensability … it would not be rational … [for us] to choose


otherwise’ (Klosko 2004, pp. 41–42). Doesn’t this argument ultimately rely on what


we would choose under some idealized conditions, i.e. if we acted rationally?6


4 Here I am paraphrasing Klosko (2004, pp. 41–42).
5 In the rest of the paper I will assume that conditions (a) and (b) are always met in the cases I discuss.
6 Notice also that while Klosko presents his view as a receipt-based view, he seems to ultimately appeal


to voluntaristic considerations, namely the fact that presumptive good are so important that we can


presume that everyone wants them.
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But suppose it doesn’t, and that there is a way to understand Klosko’s last quote so


that his argument does not rely on hypothetical consent. Even so, the argument fails. For


the fact that a good is necessary for a minimally decent life only shows that anyone


acting rationally would want to receive it; not that everyone actually wants to receive it.


Since Klosko’s view is not supposed to rely on what rational agents would want


(idealizing the agents in this way would make his view an instance of hypothetical


consent), it is not clear what he expects to derive from his observation that rejecting


presumptive benefits would not be rational. Our choices often diverge from what we


should rationally choose, and this must be what happens (at least sometimes) with


presumptive benefits, given that in fact at least some anarchists typically reject them.


Of course a possible reply here is that whether in fact we want to receive presumptive


goods is irrelevant. What matters is that there are good reasons to want them, whether


these reasons are recognized or not. I am not sure that Klosko could offer this reply,


given how heavily his argument seems to rely on the idea that presumptive goods are


such that we can presume everyone to want them, but leaving this worry aside, this reply


would be problematic for two reasons. First, it would not be clear, again, in what sense


his view is different from hypothetical consent. As many have pointed out, theories of


hypothetical consent are not voluntarist theories, for they ultimately ground obligations


not in a mysterious act of consent given by individuals placed in certain ideal conditions,


but rather in the reasons why consent would be given by these individuals (in the case of


political obligation, the fact that states have certain moral qualities and provide


important benefits) (Thomson 1990, p. 360). It is hard to see how this position is


different from Klosko’s, once we understand the latter as the view that presumptive


goods ground political obligations in the fact that there are good reasons to want them.


Second, claiming that non-excludable benefits ground obligations for recipients


who in fact do not intend to receive them involves an objectionable form of


paternalism, since it assumes that we can permissibly limit other people’s liberty as


a consequence of our imposing on them benefits that they do not want (Wellman


2001, p. 738). This is at odds with the presumption of liberty typical of liberal


theory, i.e., the idea that it should be up to us whether to incur the obligations


attached to the enjoyment of certain benefits.


Here it might be replied that freeing from all obligations recipients who do not


intend to receive presumptive benefits would be unfair, since it would require a


higher contribution from those who do intend to receive them. However, this reply


is even more problematic, as it involves a peculiar combination of paternalism and


self-interest: on the one hand, it states that we can permissibly limit other people’s


liberty in order to impose on them benefits they do not want; on the other hand, it


justifies the costs that these restrictions inflict on them by appealing to the costs that


those who do want to receive the benefits would have to pay otherwise.


For these reasons, I think we should reject the receipt-view. No matter how


important certain benefits are, taking individual liberty seriously requires adopting


the view that no duty of fair-play can be incurred by those who do not intend to


receive them. Acting on the mistaken belief that we can do without these benefits


may be imprudent or irrational, but this is not to say that it is also immoral (unless an


argument is provided that we have a moral duty to act rationally or to promote our


well-being) (Lefkowitz 2006, p. 587).
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But if Klosko’s view neglects the importance of individual liberty, Simmons’


claim that acceptance of non-excludable goods requires that certain psychological


conditions are met (i.e. that the goods are taken ‘willingly and knowingly’) neglects


the importance of the idea that some benefits are presumptively beneficial. Most


people will, I think, agree with Klosko that:


(a) certain goods are necessary in order to have a minimally decent life;


(b) being part of some form of cooperative scheme such as the state is the only


way to receive these goods; and


(c) states normally provide these goods at a reasonable cost.7


Given these assumptions, there is something puzzling in the thought that we should


be freed of all obligations simply because we do not have the right psychological


conditions toward presumptive goods that we are going to receive anyway. The


suspicion is that when these psychological conditions are not met, there might be


something wrong with those who do not meet them, rather than with those who


expect that they are met. At the very least, more needs to be said about why these


conditions are not met.


Interestingly, I think the problem here is that Simmons, like Klosko, does not pay


enough attention to recipients who act irrationally, i.e. those who reject presumptive


benefits, in spite of the fact that if they acted rationally they would want to receive


them. Klosko is too quick in concluding that these recipients have a fairness


obligation, even if they do not intend to receive the benefits. In doing so, he does not


pay enough attention to the difference between the situation of those who want to


receive the benefits and the situation of those who do not. Simmons, on the other


hand, is too quick in concluding that those who reject presumptive benefits do not


have any obligation, in spite of the fact that rejecting them seems completely


irrational. In doing so, he does not pay enough attention to the difference between


rejecting presumptive benefits and rejecting other kinds of benefits.


The aim of this paper is to strike a middle way between these two views by


advancing an interpretation of the notion of presumptive benefits that is sensitive to


the importance of individual preferences in grounding fair-play obligations. I


contend that, because of the great value of presumptive benefits, individuals may be


presumed to want to receive them. The benefits are only ‘presumptively beneficial’


because of the possibility that, as things turn out, some recipients may in fact not


need them or not view them as actually beneficial. But because of the ordinary


conditions of human existence, we may presume that everyone does need them and


thus intends to receive them. Consequently, in order for a given individual not to be


held to have the obligations that are normally attached to receiving these benefits,


she must provide good reasons why she does not need them.


This view acknowledges the importance of Klosko’s idea that certain goods are


so important that their rejection cannot be taken at face value. At the same time, it


7 Of course some will disagree with one or more of these assumptions, but my aim here is not to defend


them against the classic objections raised by philosophical anarchists. My aim is to provide the best


formulation of the principle of fairness for those who do believe in these assumptions. If these


assumptions are not shared, the argument for fair-play does not even begin.


M. Renzo


123







avoids the charge of paternalism, for it acknowledges that no matter how important


the goods received, no fairness obligation can be incurred by those who sincerely


intend to reject them. Finally, the view does not collapse into a form of hypothetical


consent, for it does not idealize recipients by attributing to them desires that they


would have if they were perfectly rational. Indeed, the aim of the test I will advance


to determine who incurs fair-play obligations is precisely to make these obligations


sensitive to the preferences of recipients who hold unusual values and beliefs.


2 Non-acceptance and self-deception


To the view just sketched it might be objected that shifting the burden of proof in


the way I suggest is impermissible. The simple fact that someone does not wish to


receive a benefit is sufficient to free her from having any obligation of fairness.


Consider for example, the following case:


Antidote
A virus spreads in country X. Luckily the government has promptly come up


with an antidote: a chemical that needs to be added to the water that goes into


everyone’s house. Failure to regularly use the water containing the antidote


will lead to a premature death. However, producing and distributing the


antidote on a regular basis has a significant cost, which all the inhabitants of X


are required to share by paying a special antidote tax. Those who don’t pay it


will not have the antidote added to their water.8 Anna declares that she does


not want to receive the antidote.


Under such circumstances, Anna does not incur an obligation of fairness, and she


does not do so despite the great value of the benefit on offer. Even if we agree that it


is irrational for her to refuse the antidote, given that this will lead to a premature


death, her refusal clearly prevents her from incurring a fairness obligation to pay for


it. If so, should not similar reasoning hold in the case of goods such as national


defence or the rule of law? Even if we grant that these goods are presumptively


beneficial, should not we conclude that those who do not intend to receive them


have no fairness obligations for the same reasons that Anna does not?


Defenders of the receipt-view will reply that the obvious difference here is that


while Anna can actually avoid receiving the antidote, goods such as national


defence or the rule of law are non-excludable, and so are still received, even when


rejected. But consider a second case:


Antidote Received
This case is similar to Antidote: Anna declines the offer to have the antidote


added to her water, despite the fact that she justifiably believes that failing to


8 A few assumptions must be made, for the sake of the argument. These are: (a) that the government can


make sure that the water containing the antidote only reaches the houses of those who paid for it; (b) that


only one person lives in each house (so that the choice made by those who refuse to pay will not prevent


others from receiving the antidote); (c) that the antidote tax is reasonable and that everyone can afford to


pay it.
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take the antidote will lead to a premature death. However, in this variant of the


example, the government has a secret policy of not letting those who don’t pay


the antidote tax die of a premature death. Thus, all the houses, including


Anna’s, receive the water with the antidote. This policy is kept secret to


encourage everyone to pay the tax.


Whatever else you might think about this case, there is little doubt that Anna still


does not incur a fairness obligation. Perhaps you think that secretly providing her


with the water containing the antidote is impermissible, as it violates Anna’s right to


decide for herself whether she should take it or not; perhaps, on the contrary, you


think that she has a duty of gratitude grounded in the fact that her life has been


saved. I do not intend to consider these questions here. My point is simply that Anna


cannot be said to have a duty of fairness despite the fact that (a) the antidote is


presumptively beneficial and (b) she cannot avoid receiving it.


In Antidote Received, as in Antidote, it is Anna’s choice whether to receive the


benefit of the antidote and incur the associated obligations; and her rejection,


believing that such rejection will prevent her from receiving the antidote, is clear


evidence that she does not want to receive it. Anna’s refusal to receive the antidote


frees her of any fair-play obligation, despite the fact that she has received an


indispensable benefit and that its receipt could not be avoided. But if rejecting


excludable goods frees recipients of fairness obligations even when these goods are


presumptively beneficial and their receipt cannot be avoided, why should things be


different in the case of non-excludable goods provided by the state? Obviously the


answer cannot be that the latter are presumptively beneficial and that their receipt


cannot be avoided.9


This analysis confirms that we should reject Klosko’s account. No matter how


important certain benefits are, and no matter whether we can avoid receiving them,


their mere receipt cannot ground fairness obligation. The conduct ruled out by the


principle of fairness consists in taking advantage of the members of a cooperative


scheme, i.e. in exploiting the members’ sacrifices in order to reap the benefits


produced by the scheme without bearing the costs associated with their production.


Since in Antidote Received Anna justifiably believes that by rejecting the benefit she


will not receive it, it is clear that her rejection is not a way of exploiting the


governmental scheme in order to take advantage of those who pay the antidote tax.


On the other hand, things are not as straightforward as presented by Simmons.


Consider a third variation on my example:


Insincere Rejection
The case is similar to Antidote Received, with an important difference: this


time Anna does wish to receive the antidote, but she also wishes to avoid


paying the antidote tax. Since she has inside information about the secret


9 It is important to notice that the benefit received by Anna in Antidote Received meets all the conditions


listed by Klosko as sufficient to generate fairness obligations for non-excludable goods (See above, Sect.


1). The antidote is indispensable and it is worth its cost to Anna. We can stipulate that the costs and the


benefits of the governmental scheme for the distribution of the antidote are fairly distributed.
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governmental policy, she rejects the antidote, knowing that she will receive it


nonetheless.


In this case Anna is taking unfair advantage of the governmental scheme, in that she


rejects the antidote only because she knows that she will receive it anyway. Under


these circumstances, it is clear that she incurs a fair-play obligation, despite her


expressed rejection.


Notice that in this case the divergence between expressed and actual preference is


possible because of the institutional context, one that in providing benefits to


individuals does not discriminate between those who intend to receive them and


those who do not. In this context, an agent acting in bad faith can adopt the strategy


of rejecting benefits that she is already receiving, or that she knows she is going to


receive anyway, because such rejection is enough to free her from obligations that


are attached to their acceptance.


Of course this case does not pose a problem for Simmons’ view, as in Insincere


Rejection Anna does meet the psychological conditions that amount to accepting the


benefits. She has a fair-play obligation to pay the antidote tax because she does believe


that the antidote is beneficial to her, and she does intend to receive it. She simply lies


about what her real beliefs and intentions are in order to game the system. Problems


however arise in a case that, although different, shares some important features with


Insincere Rejection, i.e. the case of agents who do not lie about their beliefs and


intentions, but where the latter are the product of self-deception.


The phenomenon of self-deception is familiar. People sometimes tend to acquire


and maintain beliefs that they would like to be true, in spite of the fact that the


available evidence, if impartially considered, indicates that they are probably false.


In other words, sometimes people trick themselves into believing what they want to


be true (Mele 2001; McLaughlin and Rorty 1988). This phenomenon can take


different forms. The fact that we desire something to be the case may lead us to:


– not give enough weight to evidence that, absent our desire, we would recognize


as important (think of someone who rationalizes the signs available to her that


her partner is having an affair);


– read as evidence in support of our desired interpretation, facts that would normally


count as evidence against it (this may occur in cases of non-consensual sex in which


the wrongdoer believes that by not consenting the victim is only playing a game);


– focus attention on evidence supporting our favored reading of the facts, rather


than on evidence against it (think of a job applicant who convinces herself to be


the best candidate by concentrating on her strengths, while ignoring both her


weaknesses and other candidates’ strengths);


– collect hard to find evidence in support of our favored reading of the facts, while


overlooking easily accessible evidence against it (think of a mother who closely


scrutinizes her son’s sources of income, but disregards obvious evidence that he


is a drug dealer).10


10 Mele labels these mechanisms ‘negative misinterpretation’, ‘positive misinterpretation’, ‘selective


focusing/attending’ and ‘selective evidence-gathering’ (Mele 2001, pp. 26–27).
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In all these cases competent epistemic agents (i.e. agents normally capable of


collecting and assessing relevant evidence to form justified beliefs) are led by their


motivational states to acquire beliefs that they would like to be true in the face of


strong evidence to the contrary.


As these examples suggest, psychological mechanisms of this sort are quite


common, and can affect human interactions in extremely serious ways. Still they


have been neglected so far in the debate on fair-play obligations. This is a mistake,


because they raise important issues in regard to the conditions under which such


obligations can be incurred. Consider yet another variation of my example:


Self-deception
This case is identical to Insincere Rejection, with the difference that here Anna


is not actively trying to free-ride. She likes to think of herself as a correct


person, who would never take advantage of the governmental scheme, but she


falls victim to motivationally-biased beliefs such as those described above.


Because she does not want to pay the tax, but knows that she will receive the


antidote nonetheless, Anna does not accord sufficient weight to the available


evidence that she needs the antidote, focusing instead on the signs that


mistakenly suggest that she doesn’t (say, the fact that she has a particularly


strong immune system and she rarely gets sick, or the fact that some people


question the real dangerousness of the virus). As a consequence of these


processes, she develops the belief that she does not need the antidote and thus


forms the intention not to accept it.


Notice that here Anna does acknowledge that she would want to be part of the


governmental scheme if she needed the antidote. Her intention not to be part of the


scheme is based solely on her motivationally-biased mistaken belief that she does


not need it, a belief generated by her desire to receive the antidote without having to


contribute to the scheme by paying the antidote tax. Still, as a consequence of


holding this motivationally-biased mistaken belief, Anna does not meet Simmons’


psychological conditions: she does not take the antidote ‘willingly and knowingly’.


Should we conclude that she has no obligation of fairness to contribute to the


scheme? I think most will agree that this conclusion should be resisted: contra


Simmons, if Anna’s self-deception is ultimately determined by her desire to free-


ride, she does have such an obligation despite the fact that she does not meet his


psychological conditions.


The qualification that Anna’s self-deceptive belief is determined by her desire to


free-ride is of course crucial here. For we can think of other kinds of self-deceptive


beliefs that might affect Anna’s rejection but do not have similar implications. An


example would be the case in which Anna’s self-deceptive belief was due to the fact


that she is so terrorized by the fact that her life is threatened by a virus that she tricks


herself into believing that the threat is not real simply because she cannot bring


herself to face the situation. In this case Anna could not be said to have any


obligation of fairness to the governmental scheme, despite her belief being the


product of self-deception, because her rejection of the antidote would be in no way


determined by her desire to take advantage of the governmental scheme. It is only


when her motivationally-biased belief is grounded in her desire to exploit the
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governmental scheme (as in Self-Deception) that she has can be said to have an


obligation of fairness to it.11


Since these kinds of psychological processes are quite common, there is reason to


believe that they affect at least some of those who reject the benefits provided by the


state. Given that these benefits are non-excludable, they are provided to those who


intend to receive them as well as to those who do not; but under the acceptance-view,


only the former have fairness obligations to contribute to their production. Because of


this, agents who wish not to do their part and who are prone to self-deception might


develop motivationally-biased beliefs that they do not need the benefits. They might do


so by ignoring or downplaying the importance of evidence that, were they not biased,


they would recognize as supporting the conclusion that they need them, and focusing


instead exclusively on the evidence in favor of the view that they do not. Like Anna in


Self-Deception, these individuals acknowledge that they would want to be part of the


relevant cooperative scheme, if they needed the benefits. Their intention not to be part of


it is based only on the fact that, as a consequence of their desire to free-ride, they have


developed the motivationally-biased mistaken belief that they do not need them. An


adequate theory of fair-play obligations must account for the fact that these individuals


do have such obligations, something that Simmons’ view cannot do.


3 The Counterfactual Condition


Is there any reason to reject the claim that motivationally-biased mistaken beliefs do


not exempt recipients from fair-play obligations (when said beliefs are triggered by


a desire to free-ride)? It’s hard to see why. The situation of self-deceived recipients


is after all not so different from the situation of Anna in Insincere Rejection, the


only difference being that the former are not aware of their insincerely rejecting the


benefits provided to them, while Anna is.


A plausible way of denying that self-deceived recipients may have fair-play


obligations would be to argue that they cannot be said to be morally responsible for their


condition, but interestingly very few philosophers take this view. The standard position,


shared by intentionalist as well as non-intentionalist accounts of self-deception, is that


agents can indeed be held morally responsible for their self-deceptive beliefs.12 If so, we


should conclude that self-deceived recipients do incur fair-play obligation, and therefore


that Simmons’ account is at least incomplete. It is not enough to look at whether


recipients meet his psychological conditions to establish whether they have an


obligation of fairness; for it might well be that someone does not meet these


psychological conditions only because she holds motivationally-biased mistaken


beliefs, in which case she does have such an obligation.


There is a further question that we need to ask once we know that a certain


recipient of non-excludable goods does not meet Simmons’ psychological


11 I come back to this point below (Sect. 3). For ease of exposition, in the rest of the paper I will use


‘‘self-deception’’ to mean ‘‘self-deception triggered by a desire to free-ride’’, unless otherwise specified.
12 Prominent examples of non-intentionalist accounts that attribute moral responsibility to self-deceived


agents are Barnes (1997) and Mele (2001). For a criticism of the standard view, see Levy (2004).
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conditions. We need to ask whether her rejection is genuine or the mere product of


self-deception.13 More precisely, we need to establish whether the motivationally-


biased belief that she doesn’t need the benefits is the product of a more or less


conscious desire to free-ride. How can we do that? The answer is, I think, this: we


take the nearest possible world in which the recipient is not self-deceived because of


a desire to free-ride and, assuming that this world is sufficiently close to the actual


world (ideally, the two will be identical in all respects except for the fact that the


recipient is not self-deceived in the former), we consider whether the recipient


would sincerely reject the benefits in this possible world. Only when this


Counterfactual Condition is fulfilled, i.e., when the recipient would keep rejecting


the benefits in this possible world, may she be said to have genuinely rejected them,


and therefore not to have any fair-play obligations. If, by contrast, her rejection of


non-excludable goods would not hold up in this possible world, we should conclude


that she does have a fair-play obligation to the relevant cooperative scheme.14


Imagine, for example, that what motivates Carl’s mistaken belief that he does not


need national defence is his desire to think that he can provide for his own personal


security. In this case the nearest possible world in which Carl is not self-deceived


because of a desire to free-ride is the one we live in, and in this world Carl does


reject national defence (ex hypothesis). Thus, Carl cannot be said to have an


obligation of fairness to contribute to national defence.


Contrast now Carl’s case with Philip’s. Philip does want to receive national


defence, but since he knows that he will receive it anyway, he has developed the


motivationally-biased mistaken belief that he does not need it, so that he will not


have to contribute to it (in a similar way in which in Self-deception Anna develops


the motivationally-biased mistaken belief that she does not need the antidote so that


she does not have to pay the antidote tax). Here we need to take the nearest possible


world in which Philip does not hold this motivationally-biased mistaken belief—call


this world ‘world*’—and, assuming that world* is sufficiently similar to our own


world, we need to check whether Philip would keep rejecting national defence in


world*. If he would, Philip cannot be said to have a fair-play obligation in the actual


world; if he wouldn’t, he can.


Two points are worth noticing here. First, the clause that world* be sufficiently


similar to our own is important. For if world* was too different from our world, it


would be harder to derive from the attitudes Philip would hold in world* plausible


conclusions about the obligations to be attributed to Philip in the actual world.


While generally there is no reason to doubt that the closest possible world in which


recipients do not hold motivationally-biased beliefs triggered by a desire to free-ride


will be the same in most other respects as the actual world, there might be cases in


which they will not. In these cases, according to my view, we cannot attribute any


obligation of fairness to recipients who in the actual world decline presumptive


benefits out of self-deception.


13 Again, this problem does not arise in the cases of excludable goods, whose rejection can be presumed


to be genuine, given that it normally precludes their receipt.
14 This argument is modeled on the analysis of truth conditions for counterfactuals pioneered by Lewis


(1973). Of course accepting this analysis does not commit one to also accept modal realism.
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A particularly interesting case to consider is the following: imagine that in world*


Philip would reject national defence, but he would do so because of some reason other


than the desire to free ride, reasons that he does not have in the actual world.15 We can


imagine, for example, that in world* Philip is a committed pacifist, who thinks that to


the extent that national defence requires employing armies, it is morally wrong. This is


a reason that, ex hypothesis, Philip does not have in the actual world, since in the actual


world Philip does want to receive national defence. He rejects it only as part of an


attempt to free ride. I suspect that in this case, world* might not be sufficiently similar


to the actual world for us to be able to draw from it any conclusion about the existence


of fairness obligation in the actual world. The fact that in world* Philip is not trying to


take advantage of the sacrifices made by others, while in the actual world he is, is


obviously too significant a difference to be ignored when we are trying to establish


which obligations of fairness can be attributed to Philip in the actual world.


Second, remember that here we are interested only in a specific type of self-


deception, i.e., self-deception triggered by a desire to free-ride.16 It is important to


notice that the counterfactual test is designed precisely to identify this type of self-


deception, which is why Carl passes the test, while Philip doesn’t. Both Carl and


Philip are self-deceived, but only Philip is self-deceived out of a desire to exploit the


cooperative scheme that provides everyone with national defence.


To this it might be objected that this distinction is arbitrary. Why not think that


Carl also has a duty of fairness, given that his rejection of national defence is also


based on a motivationally-biased mistaken belief (triggered in his case by the desire


to think that he can provide for his own personal security)? The answer is that the


conduct ruled out by the principle of fairness is that which involves exploiting the


sacrifices made by members of a given cooperative scheme in order to take


advantage of them by reaping the benefits produced by the scheme without sharing


the costs. While Philip is clearly exploiting the scheme that provides him with


national defence in this way (despite the fact that he has tricked himself into


believing that he is not), Carl is not.


Carl is certainly wrong in believing that he can provide for his own personal


security and that he does not need national defence, but to the extent that he hasn’t


acquired this belief as a way to free-ride on the efforts made by others to contribute


to national defence, he cannot be said to be acting unfairly toward them. True, he


receives an important benefit for free, while others have to pay for it, but his


situation is not different from Anna’s in Antidote Received. If we think that Anna


does not have a duty of fairness, despite the fact that the antidote she receives is


presumptively beneficial and that she cannot avoid receiving it, why think that Carl


has a duty of fairness for receiving a good that has the same features?17


15 Thanks to Christian Barry and Victor Tadros for pressing this point.
16 See above, Sect. 2.
17 For the same reason, obligations of fairness cannot be attributed to those who reject presumptive


benefits out of ignorant or misinformed beliefs. There are complexities here that concern how these


ignorant beliefs came into existence and whether we can be held at least partially responsible for having


them. But, unless they are connected to a desire to exploit the cooperative scheme, they do not trigger a


duty of fairness. (Notice that this is in line with our intuitions in Antidote Received. One of the most likely
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4 The Plausible Rejection Condition


Of course the Counterfactual Condition is not very helpful for practical purposes,


since normally there is no way to know whether it is fulfilled. This, however, is no


objection to it. Its function after all is to identify the conditions to be met in order to


have fair-play obligations for non-excludable goods. That we lack epistemic access


as to when these conditions are in fact met is a problem that can in no way affect the


correctness of a theory that relies on them. (Compare: the view that good art is that


which will stand the test of time cannot by falsified by observing that we generally


do not know which art will stand the test of time.)


But even if we are hardly ever in a position to establish whether in fact the


Counterfactual Condition is fulfilled,18 the view I intend to defend does have


important practical implications in relation to the question of which obligations are


incurred in the actual world by members of schemes such as the state, as well as the


question of what we can legitimately demand of them. The work here is done by the


idea that the goods provided by these schemes are presumptively beneficial. These


goods are indispensible for minimally decent lives, and thus it is plausible to


suppose that everyone wants them, whatever else they want.


As I have argued, the notion of presumptive goods defended by Klosko is flawed


because he jumps from the claim that it would not be rational to reject these benefits


to the claim that everyone can be said to want them (unless we understand his view as


an instance of hypothetical consent). But while this jump is unwarranted, the idea that


goods like national defence are such that everyone can be presumed to want them19


can play an important role in a theory that grounds political obligation on fairness.


I contend that given that we can justifiably presume that everyone wants to receive


these goods, those who intend to reject them must offer plausible reasons in support of


their rejection if they want to be exempted from contributing to their production.


While normally we cannot permissibly treat someone as a member of a cooperative


scheme unless it can be shown that she has accepted the benefits produced by the


scheme, this is not true in the case of presumptive benefits. In this case, it is permissible


to treat recipients as if they had a fair-play obligation, unless they offer convincing


reasons to support the claim that they genuinely reject the benefits.


In other words, the burden of proof, which normally consists in showing that


certain benefits have been accepted, is reversed in the case of presumptive non-


excludable goods. It falls on those who claim not to intend to receive the benefits to


offer reasons why they do not want to receive them. Since these benefits are


Footnote 17 continued


explanations of the fact that Anna rejects the antidote in that case is that she has a misinformed beliefs


about the real dangerousness of the virus.)
18 I say ‘hardly ever’, because in the same way in which there are cases in which it is clear enough that,


say, someone is deceiving herself about her partner’s fidelity in order to avoid confronting marital


problems, there might be cases in which it is equally clear that someone is deceiving herself about her


desiring public goods in order to avoid having to contribute to them. However, I intentionally bracket this


consideration here. For the reasons outlined in the previous paragraph, employing the Counterfactual


Condition is the right way to assign fair-play obligations for non-excludable goods, even if we could


never know when the condition is met.
19 At least when Klosko’s two further conditions (above, Sect. 1) are met.
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necessary for minimally decent lives, we have good reasons to presume that


everyone wants them, and to suspect that those who claim not to need them


(knowing that they will keep receiving them nonetheless) do so as a consequence of


motivationally-biased mistaken beliefs.


Notice that this claim is not in conflict with the criterion I have offered in the


previous section to determine whether a recipient can be said to have fairness


obligation for non-excludable goods. Such a criterion, as we have seen, is whether


recipients meet the Counterfactual Condition. This is unaffected by my new claim,


for the latter is not that recipients of presumptive benefits have fair-play obligations


unless they can offer plausible reasons to support their rejection, but rather that they


can be permissibly treated as if they had such obligations unless they do so.


We should distinguish between the question of whether an agent has a duty of


fairness and the question of whether she can be permissibly treated as if she had one.


The Counterfactual Condition answers the first question (in relation to non-


excludable goods), but not the second. Given that in fact we will hardly ever be in a


position to establish whether a given recipient meets the Counterfactual Condition,


we need to decide how to deal with her, absent this crucial piece of information.


This is where the notion of presumptive benefits kicks in.


Since we can presume that everyone wants these benefits, and they are received


whether they are accepted or not, their rejection is likely to be the result of self-


deception (if not of a conscious attempt to free-ride). Because of the advantages of


not having to contribute to their production, coupled with the desire not to appear to


be a free-rider in our own eyes, we may come to believe that our rejection is sincere,


when in fact it is the product of self-deception. The best way to neutralize this


mechanism is requiring those who claim not to need the benefits to offer reasons in


support of their view (call this the Plausible Rejection Condition). They should


explain why they do not want to receive the benefits, while recognizing that non-


receipt would result in their being deprived of goods that are essential in order to


lead what is normally considered a minimally acceptable life. Only if recipients can


provide plausible reasons of this sort, can they be exempted from contributing to the


scheme which provides the benefits. Bare rejection, based on the fact that the


psychological conditions spelled out by Simmons are not met, is not enough,


because there will be cases in which these psychological conditions are not met as a


consequence of self-deception triggered by a desire to free-ride.


In the next section I will expand on what I mean when I say that the reasons


offered in support of benefits rejection should be ‘plausible’, but let me clarify the


nature of the Plausible Rejection Condition first. My claim is that what is special


about presumptively beneficial goods is not that they ground fair-play obligations


irrespectively of their being accepted (as suggested by Klosko), but rather that they


ground a duty to provide plausible reasons for their rejection. Rejecting presumptive


goods, where this frees recipients from obligations to contribute without precluding


at the same time their receipt, is clearly advantageous; and this is likely to work as


an incentive to develop the motivationally-biased belief that we do not need the


benefits. The point of the Plausible Rejection Condition is to neutralize this process


by testing the sincerity of the rejection.
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The simple idea is that when someone rejects presumptively beneficial goods


without being able to offer reasons that meet this condition, she is likely to be a


victim of self-deception. Of course this conclusion is not certain: we cannot be


completely sure that the recipient in question is not being afflicted by other forms of


irrationality,20 or that she does not have very unusual preferences without being able


to articulate a plausible defence for them. Still, I submit that we can be sure enough.


Given the crucial importance of presumptive goods and how easily agents develop


motivationally-biased beliefs, the most likely explanation in the case of a recipient


who does not meet the Plausible Rejection Condition in relation to presumptive


goods that she will receive anyway is that she is victim of self-deception; and this is


why we can treat her as if she had the relevant obligation.


That there is a slim chance that we will treat someone as if she had an obligation


of fairness while in fact she is not the victim of self-deception (of the relevant type)


is certainly a moral cost, but one that needs to be paid in order to avoid even higher


moral costs. Here I am not thinking so much of the fact that if the group of those


afflicted by motivationally-biased beliefs was exempted from contributing to the


scheme, the burden that the other members would need to take would be higher.


True, since self-deception is quite a common phenomenon, there is reason to believe


that the number of those who reject presumptive goods out of self-deception would


not be negligible. Still, once redistributed among all other participants, the extra-


burden imposed on the latter is likely to be only marginally higher. The problem is


rather that this extra-burden will then greatly increase for two reasons: first,


exempting victims of self-deception from contributing to the scheme would


constitute a powerful incentive for others to develop motivationally-biased beliefs.


More and more agents would be encouraged to deceive themselves into believing


that they do not need those goods they know they are going to receive anyway, but


for which they do not have to reciprocate, if they reject them.


Second, such exemption would make the life of intentional free-riders extremely


easy, as they would simply need to declare that they do not intend to receive the


goods to be let off the hook. This is worrisome not only because conscious free-


riders are likely to exploit this mechanism as much as possible, but also because


many others will be encouraged to follow their example. Agents who do not care


about acting morally will obviously be tempted to become free-riders themselves,


given how easy it is to get away with it. But also agents who normally do care about


acting morally might be tempted to stop contributing to the scheme whose benefits


they accept. They might be tempted to do so for two reasons: some might fear that


this would be a waste of their resources, given the suspicion that the number of


contributors would be too low to make the scheme beneficial; others will simply


refuse to be exploited by contributing to a scheme that counts too many free-


riders.21 In other words, since the moral reasons we have not to free-ride depend on


the fact that we are part of a scheme that fairly distributes burdens and benefits, once


20 As we have seen, in cases where self-deception does not ultimately depend on the desire to free-ride,


the agent cannot be said to have fair-play obligations.
21 Arneson calls these ‘nervous cooperators’ and ‘reluctant cooperators’, respectively (Arneson 1982,


pp. 622–623).
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it is clear that too many members of the scheme enjoy the benefits without taking on


the correlative burdens, many will start thinking that continuing to contribute their


part is all but fair.


Although it would be hard to exactly quantify all of this, I think it is reasonable to


suggest that once we consider:


• how likely the processes just described are;


• the magnitude of the extra-burden imposed, as a consequence, on law abiding


citizens;


and we compare them with:


• how unlikely cases of genuine rejection in which the Plausible Rejection


Condition is unmet are;


• the magnitude of the extra-burden imposed on the small number of those who


genuinely reject presumptive goods without meeting the Plausible Rejection


Condition;


we should conclude that the moral costs identified by the former pair of


considerations greatly outweigh the moral costs identified by the latter.


This might sound rather vague, but we often trade off between moral costs precisely in


this way. For example, we normally think that it is morally permissible to ask someone


who claims to have lost her train ticket to pay again for the fare, in spite of the fact that:


(a) we think it is wrong to ask someone to pay twice for the fare, and (b) we know that


there will be cases in which the person will have actually bought the ticket and then lost it.


Still, allowing anyone who claims to have lost her ticket to travel for free would


encourage (literal) free-riders to exploit this policy, and also encourage more people to


become free-riders. This is why most companies require that we keep our ticket and make


us pay the fare again if we do not. Although this policy certainly has some moral costs


(those who lose their ticket have to pay twice), they are less than the moral costs imposed


by the policy of allowing anyone who declares to have lost her ticket to travel for free.


Our duty to provide plausible reasons for rejecting presumptively beneficial non-


excludable goods, like our duty to keep our ticket on the train, is justified by the


need to provide others with evidence that we are not free-riding, given that


exempting us from the relevant moral obligations without requiring us to provide


such evidence would have serious moral costs.


5 Reasons to reject presumptive benefits


I have argued that the intention not to receive presumptive benefits exempts recipients


from fairness obligations only if it is not based on self-deception, and that the only way


to show that rejection is not based on self-deception is to support it with plausible


reasons. This is why those who intend to reject presumptive benefits have a duty to


offer such reasons. If they fail to do so, they can be permissibly treated as if they had


fairness obligations, in spite of the fact there is a chance that they do not have them.


Notice that this interpretation of the notion of presumptive benefits does leave


room for their rejection. Although we normally expect everyone to want these
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benefits, some may genuinely reject them either because they hold unusual values


and prefer enjoying more extensive personal freedom than receiving them, or


because they object to the way these benefits are provided. These agents cannot be


permissibly treated as if they had fairness obligations, provided that they offer


convincing reasons in support of the fact that their rejection is not the product of


self-deception. For example, Ben might have strong pacifist religious beliefs and


object to security being provided by police and national defence forces. Whether or


not this line of argument should be accepted will depend on how convincing Ben’s


reasons are, but it clearly cannot be ruled out. What matters here is that an argument


of this sort is necessary to free him of his obligations. Bare rejection, i.e., the fact


that Ben does not meet Simmons’ psychological conditions, is not enough.


What does it mean that Ben must provide ‘plausible’ or ‘convincing’ reasons?


Obviously this cannot mean that these reasons should convince others that he does not


need national defence, for this standard could hardly ever be met. Since most people


regard national defence as a presumptive benefit, one that everyone needs independently


of her specific plan of life, they are unlikely to ever be convinced that Ben does not need


it. What matters, however, is that Ben offers adequate reasons in support of the fact that


his intention to reject national defence is sincere, rather than the product of self-


deception. He need not convince us that he does not need the benefit. Rather, he must


convince us that he is not exploiting our effort to produce this good by maintaining the


state. He must convince us that his rejection is not determined by a conscious or


unconscious attempt to enjoy national defence without contributing to it.


Of course non-acceptance of presumptive goods may assume different forms. I


have argued that if it is supported by plausible reasons, it frees recipients from being


treated as if they had fair-play obligations, whereas if it is backed by unconvincing


reasons it does not. Between these poles are more difficult cases in which the


intention to reject benefits is defended by reasons that have different degrees of


(im)plausibility. While it is obviously not enough for Ben to say that he does not


need the British military establishment because he holds a black belt in karate, how


should we treat him if he appeals to the fact that he is a member of a mutual


protective association of the type discussed by Nozick (1974, pp. 54–56)?


Distinguishing between plausible and implausible reasons can be extremely


difficult, and this paper is not the occasion for detailed assessment of particular


claims concerning whether or not given goods are needed, or to establish precise


criteria for such cases. No doubt, some cases will be controversial. Still, many will


not: there are reasons that can be confidently classified as plausible or implausible.


To be acceptable, reasons offered in support of rejection of presumptive goods must


be of the first kind. When they are implausible, we are likely to be dealing either


with a conscious attempt to free-ride or with a case of self-deception, which is why


recipients can be permissibly treated as if they had fairness obligations. Once again,


this is not because recipients’ intention to reject the benefits is not important, but


rather because the reasons they offer are not strong enough to overcome the


presumption that their rejection is based on self-deception (if not on a conscious


attempt to free-ride).


As a rule, the strength of the presumption that everyone wants a certain benefit is


directly proportional to the importance of the benefit and inversely proportional to
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the likelihood that it could be secured without the state. And the stronger the


presumption that everyone wants the benefit, the stricter the standard of adequacy


that must be met in order not to incur a fairness obligation. Thus, while a relatively


easy case could be made, for example, to support rejection of state protection from


natural calamities (wealthy citizens would only need to show that they are privately


equipped to deal with most of these calamities), the standard for what counts as a


credible evidence of the fact that we do not need benefits such as the rule of law or


national defence is much harder to meet.


In a recent paper Klosko has addressed some of the worries I raise here (Klosko


2014). Like me, Klosko believes that motivationally-biased beliefs cannot exempt


beneficiaries of non-excludable goods from fairness obligations. Moreover, like me,


he believes that recipients of presumptive benefits who intend to reject such benefits


ought to make a convincing case for the claim that they don’t need the benefits, if


they are to be exempted from contributing to their production. Thus, at first sight our


positions might seem quite close. It is important to notice that they are not.


Whereas Klosko claims that those who cannot provide convincing reasons in


support of their rejection of presumptive benefits do have fair-play obligations, I


only claim that they can be treated as if they had them. Whether in fact they have the


obligation only depends on whether they meet the Counterfactual Condition, and


has nothing to do with their ability to provide adequate reasons for their rejection.


Klosko does not include anything like the Counterfactual Condition in his view


and mistakenly uses what I call the Plausible Rejection Condition as a the criterion


to decide who has fair-play obligations. This is because he conflates the question of


when we can permissibly treat people as if they had fairness obligation with the


question of when they can be said to have such obligations.


Nor should my view be assimilated to a variant of hypothetical consent, for the reason


why recipients who do not meet the Counterfactual Condition incur fair-play


obligations is not that they would want to receive the benefits if they were perfectly


rational. My view is sensitive to ‘‘the eccentricities of individual uptake’’ (Simmons


2001, p. 148) because it does not idealize agents by attributing to them preferences or


desires that they should have or that they would have if they were perfectly rational.


Rather, recipients’ preferences and desires are taken for what they are, namely the


product of imperfect agents. Indeed, the role of the Counterfactual Condition is


precisely to help us correctly identify these preferences and desires by neutralizing


mistaken beliefs that are manufactured (more or less consciously) in order to mask them.


This is why my view can account for the fact that recipients who, like Ben, hold


unusual values or have unusual preferences do not incur fairness obligations for


presumptive benefits. This also explains why my view is not subject to the charge of


paternalism. As long as someone’s rejection of presumptive benefits is sincere, she does


not incur obligations of fairness, even if it would be good for her to accept those benefits.


6 Conclusion


I have argued that although non-acceptance of excludable goods frees one of


fairness obligations she would otherwise have, non-acceptance of presumptively
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beneficial non-excludable goods does so only if the recipient is not a victim of self-


deception (triggered by a desire to free-ride). The criterion to determine whether this


is the case is the Counterfactual Condition: only recipients who would keep


rejecting the benefits in the closest possible world in which they do not hold


motivationally-biased beliefs triggered by a desire to free-ride, can be said not to


have a fairness obligation (assuming that this possible world is sufficiently close to


the actual world).


Unfortunately, however, we normally have no epistemic access to this


information. For this reason we need a second criterion that works as a proxy,


i.e. a test that tells us whether a given agent is likely to be sincere in her rejection.


This is the role of the Plausible Rejection Condition: recipients who intend to reject


presumptive goods must support their rejection by reasons that satisfy a standard of


adequacy. Most likely, victims of self-deception will not be able to offer reasons


that meet this standard, and so may be treated as if they had the relevant obligations.


I have granted that there might be cases of recipients who genuinely intend to


reject certain presumptive goods, but are unable to provide convincing reasons to


support the sincerity of their rejection. I acknowledge that requiring these recipients


to contribute to the production of the goods in question, despite the fact that they do


not have an obligation of fairness to do so (insofar as they do not meet the


Counterfactual Condition) is a significant moral cost. However, I have argued that


this moral cost is outweighed by the higher moral costs that would derive from


allowing recipients to avoid the obligations normally attached to receiving


presumptive benefits without having to meet the Plausible Rejection Condition.22


This view is faithful to the spirit of the voluntarist reading of the principle of fair-


play offered by Simmons, for it acknowledges that, no matter how important the


goods received, no fairness obligation can be incurred by those who sincerely intend


to reject them. At the same time, the view acknowledges the importance of Klosko’s


idea that certain goods are so fundamental that we should be skeptical of those who


reject these goods too lightly, knowing that they will receive them anyway. Given


the nature of presumptive goods, we can justifiably presume that everyone wants to


receive them, and thus treat recipients as if they had the relevant obligations, unless


they offer plausible reasons in support of their rejection.


In conclusion, I want to stress an important consequence of this view for the


question of how we should understand political authority. Political authority is


normally conceived as involving the right to impose and enforce binding duties on


those who are subject to it (Simmons 2001, p. 130). According to this traditional


conception, having political authority is having a claim-right, which correlates to


the citizens’ duty to obey the law, i.e., political obligation. However, this view is


sometimes criticized as too demanding. Political authority, according to some,


should be understood instead as a liberty-right, i.e., as a right to issue commands and


22 Notice that the reverse case, although unlikely, is also possible. It might be that someone who does not


meet the Counterfactual Condition deceives herself to the point that she can indeed offer reasons that


would pass the Plausible Rejection Condition. This person does have a fair-play obligation, but since we


do not have access to this information, we cannot know that it would be permissible for us to treat her


accordingly.
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enforce them, where this does not entail that subjects have a duty to obey (Ladenson


1980). Indeed, some go as far as to say that those subject to this kind of political


authority may justifiably attempt to escape state coercion (Christiano 2008).


Which of these understandings is more plausible is a debated question (Knowles


2010, pp. 24–28), but there is no reason to exclude that they could be both valid.


Indeed, this is what would follow from adopting the conception of fair-play I


develop in this paper. If this conception is correct, we should conclude that the state


has a claim-right to rule over those who accept its benefits (by meeting Simmons’s


psychological conditions), as well as over those who reject them but fail to meet the


Counterfactual Condition. The latter have a duty of fairness to maintain the state no


less than the former, since their rejection is the product of self-deception.


Moreover, the state has a liberty-right to enforce its laws over those who meet the


Counterfactual Condition, but fail to meet the Plausible Rejection Condition.


Although in fact they do not have a fair-play obligation to obey the law and


maintain the state, these individuals can be justifiably treated as if they had such


obligation because they could not provide convincing reasons to rebut the


presumption that they want to receive the goods provided by it.


Finally, the state has no authority over those who meet both the Counterfactual


Condition and the Plausible Rejection Condition. These are the only individuals


who are not subject to the authority of the state in virtue of the presumption that they


need the benefits provided by it. Of course this is not to say that they cannot be


subject to the authority of the state on different grounds. As I argue elsewhere


(Renzo 2011, 2012), we should be pluralist about legitimacy and political


obligation: different, sometimes overlapping, principles justify political authority


over different individuals. The aim of this paper was to show that the principle of


fair-play is one of these principles.
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Democratic authority and the duty to fight
unjust wars


MASSIMO RENZO


Just war theory is currently dominated by two positions. According to the
traditional view, reflecting current international law and formulated in the
classic work of Michael Walzer (2006), provided that jus in bello principles1


are respected, all combatants have an equal right to fight, which is not af-
fected by the justice of the cause pursued by their state. This is because the
most uncontroversial justification for the right to kill is our right to act in
self-defence, and combatants are said to retain this right, independently of the
side for which they fight.


Analysis Vol 73 | Number 4 | October 2013 | pp. 668–676 doi:10.1093/analys/ant078
� The Author 2013. Published by Oxford University Press on behalf of The Analysis Trust.
All rights reserved. For Permissions, please email: journals.permissions@oup.com


1 Jus in bello principles concern the justice of conduct within war. They establish, for ex-
ample, which types of weapons may be used, who can be targeted, and under which


circumstances certain amounts of force may be used. These principles are contrasted


with jus ad bellum principles, i.e. the principles that establish whether a party has a just
cause for war.
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This view has recently been challenged by philosophers like Cécile Fabre
(2012), Jeff McMahan (2009), Tony Coady (2008), Lionel McPherson
(2004) and David Rodin (2002). The main objection raised by these critics
is that the alleged ‘moral equality of combatants’ relies on a fallacious idea,
namely the presumed symmetry between parties who find themselves in the
position of having to defend themselves against each other’s use of force. This
symmetry, critics of the traditional view argue, cannot be correct. How could
Andy and Ben have the same right to kill each other in self-defence if Andy
has unjustifiably attacked Ben, while Ben is in a position of having to kill
Andy simply because this is the only way in which he can survive the unjust
attack? Posing a threat of harm cannot be sufficient to become liable to be
killed, revisionists argue. It is only when the threat is unjustified that liability
to be killed in self-defence is triggered.2


Once this idea is accepted, and it is hard to see how it could be rejected, the
rejection of the moral equality of combatants seems to follow. It is not true
anymore that, as long as jus in bello principles are respected, all combatants
have ‘an equal right to kill’ independently of the justice of the cause for which
they are fighting. Only combatants who fight for a just cause have such right.
For the same reasons that Andy does not have a right to act in self-defence
against Ben, combatants fighting on the unjust side, do not have a right to
defend themselves against the use of force by combatants on the just side.
The justice of the cause makes a difference as to whether combatants can
permissibly fight.


Thus, contrary to the traditional view, combatants are not morally per-
mitted to take part in just any war they are ordered to fight as long as they
respect the requirements of jus in bello. Combatants must take responsibility
for their actions and investigate whether the war they are ordered to fight is
indeed just. Only if it is, do they acquire a right to kill. Thus, when combat-
ants lack reasons to believe that the war they are ordered to fight is just, they
should normally disobey (Fabre 2012: 77–8; McMahan 2009: 144).


The revisionist account defended by Fabre, McMahan, Coady, McPherson
and Rodin seems to capture important aspects of the correct way to think about
the morality of war. In particular, revisionists are right in pointing out that the
justice of the cause does play a fundamental role in determining whether com-
batants can permissibly fight. However, they seem to lose sight of the fact that
combatants act as members of a political body, and that this has important
normative implications with respect to the rights and duties they have. These
rights and duties also make a difference as to whether they can permissibly fight,
but receive insufficient attention in the revisionist approach. Walzer’s account,
on the other hand, does acknowledge the importance of these rights and duties,


2 It is worth noticing that while the ‘right to kill’ is understood as a liberty-right (i.e. a mere


permission) within the traditional account, it is normally understood as a full-blown claim-
right within the revisionist account.
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but implausibly ignores the role that having a just case plays in determining


whether combatants can be said to have a right to fight.
A powerful account that goes some way towards reconciling the revisionist


approach with the traditional one precisely by looking at the importance of
duties of citizenship has been recently advanced by David Estlund (2007,


2008). Estlund argues that combatants have a duty to obey the order to


fight an unjust war when the order comes from a democratic state which is
‘duly looking after the question whether the war is just’. Combatants have a


duty to ascertain that this condition is in place, but once they do, they must


obey the order to fight and their ‘participation . . . is sanitized because [they
are] following orders’ (2007: 213). When this is the case, ‘even though the


victim is wronged by the unjustly warring side, the soldier on that side is


nevertheless morally obligated (and so morally permitted) to follow all nor-
mally binding orders – those that would be binding at least if the war were


just’ (2007: 215).
What this view has in common with the revisionist approach is the idea


that the right to fight is not merely conditional on jus in bello principles being


respected. When combatants receive the order to fight, they should critically
assess such an order. Although they are not required to investigate the justice


of the war, they are required to check that their state is making an honest


attempt to find out whether the war is just. Only in this case do they have a
duty to obey the order, which in turn grounds their right to fight.3


What the theory has in common with the traditional account is the idea
that, once they have ascertained that their state is making an honest attempt


to find out whether the war is just, combatants don’t need to worry about


whether the war is in fact just. They acquire a right to fight simply because
they have a moral duty to obey the order received. Thus, as long as combat-


ants know that their state has made an honest attempt to respect jus ad
bellum principles, their ‘participation in an unjust war is sanitized . . . because
[they were] following orders’ (2007: 213).


3 Strictly speaking, Estlund does not require combatants to check that their political insti-


tution has paid due consideration to the justice of the war at hand. For him a ‘political
system meets the honest mistake standard . . . [when] it is a process in which public debate


and electoral discipline give the process an adequate and generally recognizable epistemic


value, that is, a tendency . . . to go to war only justly’ (Estlund 2007: 232). If understood in


this way, however, the standard seems too weak. For the fact that a political institution
normally has a certain epistemic value does not give us reasons to obey it if we know that


in this case it has made no effort to identify the correct course of action. We could


imagine, for example, that a generally reliable political institution occasionally wages


war for the wrong reasons. When this is the case, it is hard to believe that we should
regard its command to fight as binding. Thus, the most charitable way of interpreting


Estlund’s ‘honest mistake standard’ is as requiring not only that our political institution


normally try not to fight unjust wars, but also that it try not to fight an unjust war in the
case at hand.
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Estlund defends this view by appealing to two ideas. First, he considers the
suggestion that democratic political institutions perform an important epi-
stemic function, in that they tend to track morally correct courses of action.
The binding force of commands issued by democratic political institutions is
often justified by appealing to the fact that the outcomes of democratic pro-
cedures tend to ‘get things right’, and thus will require their citizens to act in
certain ways only when acting in those ways is morally mandatory (or at least
morally permissible). Of course, saying that democratic political institutions
tend to get things right is not saying that they always get things right.
Inevitably there will be cases in which the decision taken following the pro-
cedures of democratic institutions will not track the morally correct course of
action. And to make things worse, independently from whether in a given
case a certain procedure has in fact tracked the morally correct decision,
people are likely to reasonably disagree as to whether it did. However,
since democratically taken decisions tend to be more reliable than our indi-
vidual judgement, and we are normally not in a position to determine when
they aren’t, we have reasons to obey them even when they conflict with our
judgement.


The second idea invoked by Estlund in support of his view is what I will
call the ‘public acceptability principle’: an important feature of democratic
institutions is that even when individuals reasonably disagree over a certain
moral issue, there is a sense in which the outcome of a democratic procedure
is acceptable to all of them, for the procedure through which the issue is
decided is one that can be defended to all those subject to it. To use Estlund’s
case, we can reasonably disagree as to whether someone is guilty of a certain
crime, despite the fact that we are equally competent and we have had access
to the same evidence. Still, trial by jury is a procedure that can be defended to
all of us as the best way to find out whether the person in question is guilty or
innocent. This is why jailers are not permitted to follow their private judge-
ment and let prisoners go free, provided that the latter have received a fair
trial, even if (i) jailors believe that the prisoners are innocent, and (ii) their
belief is correct. Following their private judgement and letting the prisoners
escape would be ‘implicitly making a claim to moral expertise that jailers . . .


could not justify to all reasonable points of view’ (Lefkowitz 2010: 223).
For the same reason, combatants have a duty to obey the command to


fight, provided that the decision to go to war has been taken democratically,
even if (i) they believe that the war is unjust, and (ii) their belief is correct. In
disobeying, a combatant would be claiming for himself a moral expertise that
could not be justified to his fellow citizens, thereby placing himself above the
results of the democratic process. As Estlund puts it, ‘[t]he justice of the war
is being duly looked after by his nation, and that nation is entitled to have its
will done . . . even when it is making a mistake’ (2007: 232). ‘The soldier
would be wrong to substitute his own private verdict and thwart the
state’s will’ (2007: 213).
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At first sight, there might seem to be a tension between these two ideas.
The epistemic justification is one that naturally fits an instrumental reading of
democracy: we have a duty to obey the order to fight or to keep convicted
prisoners in jail because the outcomes of democratic procedures are likely to
track morally correct choices. According to this view, although the existence
of our duty to obey does not depend directly on the action commanded being
correct, it does depend on the epistemic virtues of the procedure that dictates
that action. The public acceptability principle, on the other hand, is one that
naturally fits a reading of democracy as having non-instrumental value.
According to this view, obeying the outcomes of the democratic process is
the only way for me to treat my fellow citizens as free and equals.
Disobeying, by contrast, is a way of imposing my will on them, instead of
acting within the boundaries of those reasons that they could accept.


The apparent tension, however, disappears, once we pay attention to the
structure of Estlund’s view. The function of the public acceptability require-
ment is to exclude at the outset any procedure that cannot be publicly justi-
fied to everyone, including procedures in which experts are allowed to
autonomously decide what to do. Democracy is then selected as the episte-
mically best among the remaining acceptable procedures. This is why episte-
mically good but publicly unacceptable procedures, such as those that would
give jailers the right to let innocents go free or combatants the right to dis-
obey the order to fight unjust wars, can never be allowed (Estlund 2008).


Estlund’s view is sophisticated and provides an admirably nuanced
account of the justification for our duty to obey democratic decisions.
Doubts about its cogency, however, arise once we pay attention to two
important qualifications that he makes in discussing his jailer case. To
begin with, Estlund is ready to consider the possibility that there might be
an exception to the jailer’s duty to obey in the exceptional case in which the
jailer has first-hand knowledge of the innocence of the prisoner she is guard-
ing, even if the sentence has been inflicted after evidence of her first-hand
knowledge has been considered by the jury. This seems at odds with the claim
that it is wrong to act on our own judgement of what is right, when doing so
goes against democratically taken decisions. After all, in the case of first-hand
knowledge too the jailer would be ‘substituting her own private verdict and
thwart the state’s will’ in letting the prisoner go free. She would be claiming
for herself the right to disrespect the result of the trial by jury which, ex
hypothesis, is the procedure that can be defended to all of us as the best
way to decide who is innocent in the face of reasonable disagreement. Thus,
how can Estlund justify the claim that in this case the jailer should nonethe-
less let the prisoner go free?


The easiest reply here would be to claim that there are cases in which
getting the right result is more important than respecting the limits of
public justification. But if so, we might wonder why we should believe that
we are justified in acting on our own judgement only in cases of first-hand
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knowledge. Why not also in cases in which our knowledge depends on moral


arguments and collection of information? Is it because only in the case of


first-hand knowledge we can be sure that our views are indeed correct? This


seems implausible. There are many obvious examples in which this is not the


case. Indeed, one of the aims of the trial is precisely to test the often conflict-


ing first-hand knowledge of different testimonies.
More importantly, even if we were to grant that first-hand knowledge


always provides us with absolute certainty, we might wonder why we


should place such an unusually strict constraint on our action. We normally
think that we can justifiably act as we think is correct provided that we are


certain enough about the correctness of our action. I cannot think of many


circumstances in which full certainty is required, if only because I cannot
think of many circumstances in which full certainty can be achieved. Of


course, there are cases in which we should be particularly careful in trusting


our judgement, but even in those cases once we are sufficiently sure about it,
we are normally allowed to act on it.


In any case, this answer is not available to Estlund, since resorting to it
would be tantamount to disregarding the limits imposed by the public


acceptability requirement. A more suitable alternative for him would be to


defend the permissibility of letting the prisoner go free (in case of first-hand
knowledge of his innocence) by appealing not to the fact that avoiding pun-


ishing the innocent is more important than respecting the limits of public


justification, but rather to the idea that the exception in question does in fact
respect such limits. In other words, Estlund could argue that the reason why


the jailer is at liberty to disregard the order to keep the prisoner in jail when


she has first-hand knowledge of the prisoner’s innocence is that this policy is
one that would be acceptable to all points of views that are not ‘unreason-


able’ in the Rawlsian sense (Rawls 1993: 137).4


This reply, however, would be controversial. To begin with, those who


look at this problem with the lenses of traditional just war theory are unlikely
to agree that such a policy would be acceptable. Certainly they would not


consider acceptable any similar policy if adopted in relation to the order to


fight unjust wars.5 Going down this road, thus, comes at the cost of labeling


4 This line of argument is suggested, rather quickly, on page 224, fn 14.


5 Estlund suggests that his parallel between combatants and jailers breaks down here, since
the kind of certainty produced by first-hand knowledge is not available in relation to the


question of whether an order to fight is unjust. This seems questionable to me. Members


of the military patrolling a border might have first-hand knowledge of the fact that no


attack is imminent, and thus know that an order to fight a defensive war would be unjust.
Similarly, at least some combatants deployed in a certain area might have first-hand


knowledge of the fact that there are no weapons of mass destructions hidden there, and


thus know that any order to fight based on the existence of such weapons would therefore
be unjust. See also Lefkowitz for an historical example (2010: 225).
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their views as unreasonable, and this position might seem too extreme, even
for those who believe that traditional just war theory should be revised.


More importantly, we might wonder why the only generally acceptable
exception to the duty to obey the law should be one based on first-hand
knowledge. Given that first-hand knowledge, as we have seen, can sometimes
be less reliable than other sources of knowledge, shouldn’t we believe that if
an exception based on first-hand knowledge is warranted (in that introducing
such exception could be generally accepted), so might be exceptions based on
other sources of knowledge, as long as the latter are sufficiently reliable to
produce beliefs that meet a certain epistemic threshold? Why should we think
that exceptions produced by the former source of knowledge could be gen-
erally acceptable while exceptions produced by the latter couldn’t?


Thus, the reason that motivates Estlund to concede that we don’t have a
duty to comply with the outcomes of a democratic procedure when we have
first-hand knowledge that the procedure has failed to identify the morally
correct course of action, also seems to be a reason to concede that we don’t
have a duty to comply with these outcomes when we have sufficient reasons
to believe that it has so failed on other grounds. Once the jailer’s belief that
the prisoner is innocent meets a certain epistemic threshold, they are per-
mitted, indeed required, to disobey the order to keep him in prison.6


Similarly, when combatants have sufficient reason to believe that the war
they are asked to fight is unjust (i.e. when this belief meets a certain epistemic
threshold), they do not have a duty to obey. They are permitted, indeed
required, to disobey.


Perhaps Estlund could avoid this problem by providing some other explan-
ation of why first-hand knowledge is special. Let us grant that he can do that.
Would this be enough to rescue his position? I do not think so, for he makes a
second important concession as to why orders coming from a democratic
state which is duly investigating the justice of the war can nonetheless lack
authority.


If an order to go to war . . . is not even close to what would be just if the
facts were as the authority states them to be, or if the stated view of
the justifying facts is not even close to a reasonable conclusion based on
the appropriate materials, the soldier is not obligated (and probably not
permitted) to carry out the order even if the procedure that produced the
order meets the honest mistake standard. (2007: 230)


6 Unless, of course, there are strong countervailing reasons. We might think, for example,


that if it came out that the prisoner was let go, this would weaken general trust in the
criminal justice system. These however, are reasons to keep the innocent in prison that


depend merely on the consequences of freeing him. They are not grounded in our duty to


comply with the result of the democratic process. For the purposes of this article we can
bracket these considerations.
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But here, again, we might ask: why think that authoritative commands are


no longer binding only in the case of particularly egregious mistakes, i.e. in
the case of decisions that are ‘not even close’ to the right ones? Why don’t


these commands also fail to be binding in the case of less serious mistakes,


provided that these mistakes are serious enough? If the order to fight is
clearly mistaken, why should we obey simply because the decision to fight


is not excessively unreasonable? Of course, a problem with this suggestion is


how to determine when we can say that the order to fight is sufficiently
unreasonable (although not excessively so). I will not able to address this


question here.7 The point, however, is that this is the question that we should


address, rather than employ Estlund’s test.
Where does this leave us? I have argued that the two concessions intro-


duced by Estlund are not sufficiently motivated. The main problem is that
once we accept them (as I think we should), it is not clear why they should be


limited in the way Estlund suggests. Why should we think that it is permis-


sible to disregard authoritative commands that would lead us to committing
a serious injustice only provided that either we have first-hand knowledge


that such injustice would follow or the outcome is so unjust that it’s ‘not even


close’ to a reasonable one? I have suggested that whatever reasons could be
plausibly invoked by Estlund for introducing these two exceptions are also


reasons to broaden the scope of the exceptions as follows: we are permitted


to disregard authoritative commands when we are sufficiently sure that obey-
ing would lead us to commit an injustice (i.e. when our belief that this would


be the case meets a certain epistemic threshold) or when the mistake made by


the authority is sufficiently serious. Once reformulated in this way, however,
Estlund’s view ends up being much closer to the revisionist account than he


would like it to, and no longer seems capable of providing the sort of partial


reconciliation of the traditional and the revisionist accounts which initially
made it so appealing.


Nonetheless, there is much to be learnt from his sophisticated attempt to
justify the duty to obey the order to fight unjust wars. The most important


lesson is that while membership in a legitimate state does give us reasons to


comply with its laws and commands, this does not automatically give us a
permission to fight any war we are asked to fight (contra the traditional ac-


count). To begin with, whether or not the mistaken decision to enter a war is


the product of an ‘honest mistake’ (i.e. whether the relevant political authority
has tried to correctly assess the justice of the war) is relevant to establishing


whether we have a duty to obey. Secondly, there will be cases in which the


order to fight is so unjust that our duty will be to disobey, despite the fact that it
comes from a legitimate political authority that is making an ‘honest mistake’.


I have suggested that Estlund’s way of articulating this important insight is


7 Some suggestions can be found in McMahan (2009: ch. 3).
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ultimately unconvincing. A plausible account of the duty to obey the order to
fight unjust wars will have to better in this respect.8
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Ontological omniscience in Lewisian modal realism


JANINE REINERT


1. The argument from doubt


The central thesis of Lewis’ (1986) modal realism, to which I will refer as the
existential claim (EC), is the conjunction of the following theses:


MR1 there are at least two worlds1


MR2 all worlds are concrete particulars
MR3 any two (non-identical) worlds are spatiotemporally and causally
isolated from one another.


8 I am grateful to Tom Christiano, Cécile Fabre, Seth Lazar, Jeff McMahan, Annie Stiltz and
an anonymous referee for very helpful comments. Special thanks are owed to David


Estlund for discussing his views with me at length.
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1 Of course, Lewis’ full theory postulates more than two worlds. Yet, for present purposes


the weak formulation of EC in terms of MR1 suffices, as questions of plenitude, mereo-
logical composition, etc. do not play any role.
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