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This paper explores the bcoundaries of the power granted to. the
Commonwealth Parliament by s 121 of the Australian Constitution.’ It is
prompted by the possibility that the campaign being waged by the Government
aof the Narthern Territory tao be granted statehood® may result in the first use

of the section.

¥ew State movements have a long history in Australia.  The issues
involved have been debated in many forums over many years - not least in a
nunmber of Rayal Commissions and in the lead up to a ‘new State referendum.®
While the relevant constitutional pravisions have received attention and
significant alterations have been kproposed,“»surprisingly little attention has

~ been peid to s 121. It has been subject to no mare than passing mention in.
the High Court. This lack of consideration can be partially explained by the

""" fact that, historically, new State campaigns have focused upon the subdivision

of existing States and so the requirements of s 124 have been a dominating
practical concern.® The small amount of recent discussion has been prompted
by constitutional developments in the Northern Territory and the fact that
s 121 constitutes the only powér available to advance it to statehood. The
specific situatlon of the ’I‘Prrltory 8harpens concern w1th only some of the

l'.prcﬂ:ﬂ ems inbherent in. the sectiaon. The Commonwealth could well, for example,

attenpt to deny to the State of Northern Australia legilslative capacity aver

1 Unless otherwise stated, references in this paper to saciions are to the sections of tha Pustralian
Constitution and those to clauses are to the “covering clauses", ss 1 to 8 of the Commonvealth of
Australia Constitution Act (UK),

2 See! Chief Minister of the Northern Territory (§ P Hation) Towards $tatehood Ministerial Statement,
Barvin, 6 L Quffield, Government Printer of the Northern Territory 28 August 1986,

3 New South Wales feport of the Royal Commission of Inguiry into proposals for the establishment of a

- new state or new states, foraed wholly or in part out of the present territory of the state of New
South Wales (The Cohen Cowmission) Sydney, Alfred James Kent, Bovernment Printer 1925, Commonwealth
of Australia Regort of the Royal Commission on the Constitution (The Peden Compission) Canberra, HJ
Green, Government Printer 1929, Mew South Vales New Siates; Report of the Royal Commission of
Inquiry (The Nichelas Commission) Sydney, Alfred James Kent, Government Printer 1935, A referendun
held in northern New South Vales on 29 April 1967 voted against a new State propasal,

& The Peden Commission, op cif note 3 pp 256-289,

5 The Cohen Commission, op cit note 3, recommended against new States and therefore did not have to
concern itself with such matters, Section 121 was discussed briefly by the Nicholas Coamission, ap
cit note 3 pp 9-10, )
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certain topics. such as aboriginal land rights, minerals and national par
On the other hand, as there is already in place a government structure
analogous ta that of the existing States and little likelihood of any attempt

to change its fundamentals, this issue should not test any limits.

The approach here is ta take the widest view and is justified on the
basis of intrinsic interest; the fact that any proposed amendment of the new
States provisions” shaould, to the extent it is possible, accommodate the full
range of Australia's present and future needs in this respect; and because any
decision on a particular application of the section must td  some extent take

account of its general scope.

Finally it should be stressed that the discussion is not intended to be
normative in the sense of implying how the power should be used. If, for
instance, it is concluded that the Commanwealth has plenary power over the -
creation of a new State constitution in point of law, this is not to suggest
- that- the people-of a- po*tenﬁal ‘mew - State should - not - have ‘a” major role in "

determining its structure in conformity with Australia's demccratic traditions.

6 Kilgariff B F 7he State of the Northern Territory unpublished paper by Senator B F Kilgariff, April
1985 p 10, These are areas in which capacity has been vithheld from the present Territory
Governaent, Sea Nicholson 6 R “The Constitutional Status of the Self-Boverning Northern Territory®
(1985) 59 ALJ €98, 706, '

7 The very vide terms of reference of the present Constitutional Commission extend to all sections af

the Constitution, See: Conséitwéional Commission; Bulletin Canberra, The Constitutional Commission,
No 1 May 1986 p 4,



It has been said that an essential feature of a federation is =z rigid
constitution, one that is “either legally immutable, or else capable of being
changed only by some authority abave and beyond the ordinary legislative
bodies ... existing under the constitution."' Such rigidity is necessary ta
preserve the federation and prevent component legislatures ignoring its
distribution of powers. What a federation sacrifices is a capacity to respond
with ease and expedition to circumstances that require change in the
fundamentals of government. Australia clearly confarms to the paradigm with
its power to legislate change to the Federal Constitution being conditioned by
a demanding referendum requirement. Considerable rigidit;% has, indeed,
resulted with only eight amending enactments successfully passed,® and many of

those involved comparatively minar matters.

The sections in Chapter VI of the Constitution are thus exceptional in as
much as they grant to +the Commonwealth legislative power over some
fundamental aspects of government structure. Admiftedly only ss 121 and 122
are unfettered. It is difficult to envisage a practical alternative to giving
the central government in a federation the paower over national territories.
The Australian States might well have sought to retain a veto on the admission
of new States, however, for this is a matter that éffects the Federation in a
quite fundamental way. No such propasal was ever seriously advanced when the
Constitution was Dbeing drafted. The decision was clearly that the

Caonmonwealth was to act for Australia in this matter.®

In what circumstances, then, might it be called on to act? There are
“three classes of territory that could go to comprise new ‘Australian States:
that of the existing States; that of Commonwealth territories; and foreign
territory. ) Chapter VI provides in some detail for the first of these

possibilities. The second and the third must be accommodated by s 121 alone.

| Dicey AV Introduction to the Study of the Law of the Constitution 8> edn, London, Hacmillan and Co
1920 p 142-3,

2 Some seven dozen others have been introduced inte the Parliament,

3 See p 6.
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The only immediately obvious candidate for statehood is the Northern
Territary. However, the past vigour of new State movements agitating for the
partition of existing States suggests they might easily revive. That it
requires same imagination to paostulate other scenarios is a tribute to the
relative stability that Australia has enjoyed baoth internally and in its region
since Federation, and, indeed, ‘since séfflemeﬁt.. Change' is the eternal
condition of both local and national politics, however, and it is not too
difficult to postulate other situations. A worsening economic or security
situation could make same form of unity with either New Zealand ar Papua New
Guinea appear desirable. Increasing internaticnal pressure on Australia's
claim to saovereignty over thé Australian Antarctic Territory might make it
desirable to “"upgrade" its status if it were technically possible to praovide
for a permanent population there of any size. It is not inconceivable that
progressive political and economic  polarisation within ‘cﬁe Australian
paopulation, particularly if caombined with racial factors, might lead to the
devélopmént of new and distinct régional groupihgs. There is no predictingk

the outcome of a war should one involve Australia or her neighbaurs.

Undoubtedly changes will occur in Australia's society and circumstances.
Same may require the cumbrous pracess of basic constitutional reform. OQOthers
might not only be appropriately accommadated by legislative action but
positively require its comparative speed and flexibility. The new States power.
is an important and desirable atiribute of the Federation. It is appropriately
exercised by the Cammonwealth as the guardian of the national interest. It
should also be of wide capacity. If and when new States are admitted, the
circumstances must differ from those tha.t preceded 1901. It will not
necess'arily be that State govermﬁent in 1its present fam:@liar form ‘is

appropriate to new requirements.

Policy is not the chief arbiter of the scope of Commonwealth power,
‘however, and the question remains what is the scope of s 1217 There are three
fundamental issues raised by the creation of a new State: the geﬁeration— and -
content of its constitution; tramnsitional provisions; and the ongoing
relationship between the new entity and the federal ccnstitu‘t‘ional framework.
With these issues in mind this paper first looks at the wards of the section

itself and examines the direct effect of other constitutional provisions. The
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second major inquiry is whether, consistent with Australian canans of
interpretaticn, there are any limitations that must -be implied upon the power
the sectian grants. Fundamental to both inquiries is one question: does the
Constitution define a precise and controlling concept of statehaod? Finally,

conclusions are drawn as to the appropriateness af s 121 for Australia both as

a federation and as a nation.




CCHARPTER 1

SECTION 121

Chapter VI of the Constitutrionri'rs entitled "New S’cateé". Section 121 is
the first of the four sections that comprise the chapter and is the locus of
the power to create new States. Section 124 states additional requirements
when territory from an existing State goes to form part, or all, of the new
entity. Section 122 provides for the government of territories and s 123 -
gives a conditional power to alter the limits of States. Neither of these
latter, in terms, refer to new States but both merit some consideration in an

examination of s 121.

However enigmatic or sphinx-like the words of s 121' it is they that

delimit the pawer the section canfers.

That power 1is entrusted ta "The Parliament" and must fall into the list
of implied exclusive powers of the Commonwealth.® When the embryonic forms

of the section were debated in the several sessions of the Australian Federal

‘Canvention, the width of the power was cantested, particularly as it might

affect existing colonies that did not immediately join the Federation and in
relation ta fixing the extent of parliamentary representation. = There was,
however, no contention that the Cqmmaneal’ch was not the praoper bady for its
exercise or that existing States should have any role therein except where

their own territory would be invalved.®

1 As "enigmatic as a hard boiled egg" and ‘positively Sphinx-like in its failure to communitate® are
phrases employed by Professar Colin Howard in relation to s 121, *Statehood on Conditions; Federal
Representation and Residual Links® a paper delivered at the Lav Society of the Northern Territary
Conference 7he Northern Territory of Australia and Statehood Darwin, 2 October 1986 pp 3 and 4,

2 fis Professor Hovard says, in employing this phrase, it is their exclusiveness that is implied, That
heing for the reason that "their subject matters are of a character which could not possibly be
within State legislative competence unless expressly assigned thereto, which they are not,"
Australian Federal Constitutional Law 3rd edn, Sydney, The Lav Book Company 1985 p 17, text and note
9s,

3 Official Report of the Naéienal Australasian Convention Debates Sydney, George Stephen Chapnan,
Acting Government Printer 1891 p 883, Official Report of the National Australasian Convention



In praviding for this last eventuality s 124 states the only explicit
limitation on the s 121 power.  While it does not derogate from the
Comnonwealth's exclusive pawer to bring new Stateé into existence, it pravides
that a new State "may be formed by separation of territory from a State, but
only with the consent of the Parliament thereof". Further it envisages the
creation of a new State from the union of two or more States, here requiring
the consent of the Parliaments of all the States concerned. Such consent is

thus a precondition to the effectiveness of any legislation purported to be

'passed under s 121 concerning State ,territbry and would, it seems clear, take

the form of legislation passed according to the requirements of the

Constitution of the particulkar State or States concerned.

The questmr\ aris -whpther = 123 erects an additional prerequisite ta
action pursuant to s 124, It requires “appraoval of the majority of the

electors of (a) State voting upon -the question" where the Commonwealth

mcreases, dlmlnlshes or otherw1se alters the llmltc f that State. The anéwar ;

"depends upon v1ew1ng s 124 in its context. The overall chapter title of “New

States" mnight suggest the affirmative but the comprehensweness ‘of this

descriptive heading is brought into question by the presence of the territories

‘pawer. Section 122 clearly deals with territories other than in the condition

of being embryonic States.* It has already been suggested that the chapter is
better seen as the repository of such limited powers as are granted to the
Commonwealth over thé fundamentals of government in the Federation. In this
light ss 121 and 124 are each separate and substantive grants of pawer.
Section 123 specifies the circumstances in which the Commanwealth m:—iy
exercise a power ta effect alteration of State boundaries. Section 124
’speci‘fiés’the circumstances in which the Commonwealth may exercise its power
under s 121 tao create new States when it does so from the terrifory of

existing States. That process may entail alterations to existing States'

limits but it does so only incidentally,  This in’cerpre’catmn would be

consistent with the reasoning of the High Court in Paterson v O'Brien where it

Debates Adelaide, C E Bristow, Government Printer 1897 pp 1007-1012, Official Record of the Debates
of the Australasian Faderal Convention Melbourne, Robert § Brain, Government Printer 1898 pp 694-
£98, See particularly Mr (Edmund) Barton at page 695 of the Melbourne fsbafes,

& "The power conferred by 5 122 is a plenary pover capable of exercise in relation to Territories of
varying size and importance which are at different stages of political and economic development,®
Bervick v Gray (1976) 133 CLR 603, 607 per Mason J,
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' was held that ‘surrender of State territary under s 111 ‘was not controlled by

s 1232

The Commonwealth's capacity to use s 121 to transform a territory into a
State seems beyaond doubt, if for no other reason, then because of the wording
of the definition of “States" in caovering clause 6. It includes, " ... and such
colanies or territories as may be admitted into or established by the
Commonwealth as States", a clear reference to s 121, which explicitly echoes
its terms.® Likewise, although the possibility is not explicitly provided for,
a new State could be formed partly from a territory and partly from a portion
of an existing State. Even if a restrictive interpretation were placed upon
the first part of s 1247 nothing would prevent the surrender of the State

territory under s 111 and its subsequent unification with the Commonwealth

‘territory -cancerned, once the surrendered part came under the "exclusive

jurisdiction of the Commonwealth".

One other issue is faiséd: bythe cl 6 .de;fini’c;mh.” ”Ca‘\n‘ dnl‘yv "bdldnieé or
territories" be transformed into new States? It has been suggested that
"territories” here is used in a different sense from “territory" in e 122 where
it is said to refer to the “area of land ... not the political entity."= The
implication being that in cl 6 it is restricted to the meaning "political
entity"® If this interpretation were carrect ‘then‘the cl 6 definition of "The

States" could not be comprehenéive. The territory separated from an existing

5 (1978) 133 CLR 276, The thrust of the decision was that the two sections were not related and any
action by the Parliament of the Commonwealth under s 111 was not ®an alteration by the Parliament of
the limits of the State and particularly not such an alteration effected by an act of the Parliament
under 5 123," See the unanimous joint judgement at 281, See also: Lumb R D “Territorial Changes in
the States and Territories of the Commonwealth® (1963) 37 ALJ 172, 173; Wynes W A Legislative,
Executive and Judicial Powers in Australia Sydney, The Law Book Company 1976 p 112,

6 See; Durack P and Byers M H ANorthern Territory: Establishment as a State Joint Opinion of the
Attorney~General and the Selicitor-Ganeral 18 July 1978,

- 7 For instance, that it only encompasses the entirety of the new State being derived from the original
§tate or-that conbination with a terrifory is excluded expressio wnius by the remainder of the
section - although there seem little to recommend either view,

8 Toohay J "Mew States and the Constitution: An Overview" a paper delivered at the Law Saociety of the
Northern Territory Conference The Northern Territory of Australia and $Statechood Darwin, 1-3 October
1986 p 7, :

9 An interpretation consistent with the tenor of Quick and Garran's treaiment of the clause, Quick J
and Garran R R The Annotated Constitution of the Australian Commonwealth Sydney, Angus & Robertson
1901 p 376,
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State to form a new State under s 124 caould not be a calony, nor need it ga
through the stage of being a Commonwealth territory. The preferable view must
be that "territories" in ¢l 6 is a term of general import encompassing
political entities and mere areas of land. From this it can be concluded that
the Commonwealth's exclusive power to admit or establish new States is
unrestricted as to the land on which it may operate except that it is subject

to conditions where that land comprises part of an existing State.

Twa verbs are applied to the generative capacity granted to the
Parliament by s 121. It "may admit to the "Commonwealth or establish new
States".'® They formed part of an explicit distinction made in the wording of
the then cl 114 as debated at the Melbourne Convention: “"The Parliament may,
from time to time, admit to the Commonwealth any of the existing colonies
(naming those that did not immediately adopt the Constitution) ... and may,
from. time to time establish new states".'’ As Edmund Barton explained: “The
admission phrase is designedly used so as to ené‘ble it to apply only to those
colonies which might at first enter the Federation, and with their existing
autonomy,’* and the remainder of the clause is intended to apply ta the other
colonies."'®  When the clause was subsequently recast the warning saunded by
Mr Higgins, who oppased the use of the word “establish", was apparently
ignared. ,‘He had ‘said: "I oniy want to take care fhét there shall be no
mystical distinction urged hereafter as between ‘'establish' and ‘admit™.'#
| Evén‘ if the de‘baf.es are not consulted, a simple comparison between the current

wording of the section and that of cl 114,'S in light of the fact that all the

10 Emphasis supplied,

11 Melbourne Debafes, op cif note 3 p 694, ‘

12 That is, as the context makes clear, the “existing colonies®, (Jd pp 694-695) This intrinsically
impracise phrase was used in the Convention debates to refer to those colonies which were likely to
(some delegates would have said, had a right to) join the Federation, Essentially these were the .
nainland colonies and Tasmania, In the 1897-1898 Convention there vas no question of New Zealand's
joining but Queensland was seen as an existing colony despile its non-participation, Edmund Barton

- nade clear- that it would only enjoy this status if the State remained undivided,” Had moves to
create nev entities in the central and northern parts proved successful all three areas would have
had to have been, in the terms of ¢l 114, established as new States,

13 [dp 695, ’

14 Idp 696, :

15 It is clear that the drafts of the Constitution Bill are permissible aids to construction, [Jasmaniz
v Commonwealth (1304) 1 CLR 329, 333, The rejection of any use of the Convention Debates for such a
purpose, in that case and subsequently, may no longer represent the atiitude of the Court, See;
Seanen's Union of Australia v Utah Development Co (1978) 144 CLR 120, 143-144 and Mason A "The Role
af a Constitutional Court in a Federation: A Comparison of the Australian and the United States
Experience® (1936) 16 FL Rev 1, 25-26,
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' “existing colonies" ‘became driginal’ States, léaves ‘open 'the argument that the '
waord "admit" is spent and of no effect. It remains a part of s 121, however,

and "mystical" distinctions quickly emerged and are still urged.'®

For Professor Lumb the distincticn is an important one. “The impartance

of the distinction is", he says,

reflected in the wording of s 106 of the Constitution which
contains an implication that a political community with a
constitution already formed <(that is a Territory which has
attained a degree of autonomy) is admitted with that Constitution
which continues as at the admission. .. The function of the
Federal Parliament is to ratify such a Constitution ... and to
approve admission on terms and conditions. It is not the
function of the Parliament to establish ar create a  State
Constitution. If this view is correct the word "establishment"
would in practice be limited to the formation under s 124 of new
States out of existing States.'”

It is hard to discover the implication Professor Lumb finds in s 106 for it
saves the Constitution of a new State either "at the admission or
| ésfavblvis'hx'nehf 'o.‘f | ’éhé ‘State". It is éqvudlly' difficult to discaover the
consequences he suggests. What are admitted or established both in s 106 and '
in s 121 are new States. Nowhere are these terms applied to Constitutions.
The Constitution of a new State will derive its effectiveness as such under the
Federal Constitution by virtue of s 106 when the Commonwealth chooses .to
- exercise its power, under s 121, to admit or establish it as a new State. No
other act of “ratification" is required. Section 106 simply does not address
itself to the question of Constitution formation and it cannat be uéed to

imply some limitation upon it.

The word “admit" could be seen to be more appropriate to the case of an

existing political entity that is to become a State, substantiaily unchanged.

16 Quick and Garran, op ci¢ note 9 p 968, attempted the first resuscitation by suggesting that
admission ,,, can only refer ta the entry into the Commonwealth of palitical communities which,
priaor to their entry, were duly constituted colonies®, They instance New Guinza, Fiji and colonies
yet to be formed, See also: Maoore W W The Conséitution of the Commonwealth of Australia 2nd edn
Melbourne; Charles F Maxwell 1910 p 593: Sawer & *The Northern Territory: Constitutional Status
“Present and Future® in R Herr and P Loveday (eds) Swall is Beawtiful: Parliament in the Northern
Territory Canberra, Australasian Study of Parliament Group and the North Australia Research Unit of
the Australian National University 1981 p 91 at 95,

17 "The Northern Territory and Statehood™ (1978) §2 AL/ 554, $59,

10
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,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

To say the Constitution allows for such a possibility is one thing; to imply

that, in such a case, Commonwealth power is somehaw limited to ratifying its
Caonstitution is quite another. If “"admit" is of continuing force, it does no
more than present one alternative way in which the Commonwealth can bring a
new State into existence.'® Should the Commonwealth enact legislation, relying
on s 121, declaring some foreign, self-governing polity a State of Australia
and providing for it a constitution, it could not be sericusly suggested that,
far the purposes of Australian law, its indigenous constitution would be

preserved by s 106, to prevail over that which had been enacted.'®

v

v The first eleven words of s 121 grant the substance of the pawer that is
given. It ie to admit or establish new States. To the exte‘nt that these are
alternatives, it is for the Commonwealth to ‘choose one or ‘the other as seenm
expeditious in the circumstances and, indeed, any particular new State might be
part estabhshed and part admitted.®® - The Ccmmonwealth is free to adopt or -
recogmee any- pracess of consututicq formation 1t deems fit. A final pomt to

note is the lnclusmn ‘of the word “may" " There is no legal comuulslon an the '

- Commonwealth to exercise the s 121 pawer.®

The remaining words of the section give to the FParliament a power ta

~ make or impose terms and conditions. Its exercise is equally op_tional

18 In the case Professor Lumb cites, that of a territory which has attained a degree of aulonomy, it
is likely that it would be made a State with its constitution and institutions substantially
unaltered, That there is no constitutional imperative to do this can be seen from the fact that it
is open to the Commomwealth to impose upon it an entirely nev constitution, exercising the s 122
power, prior to its being *admitted® to siatehood, If Professor Lumb's distinction vere meaningful
then his suggestion that "establishment® is confined to s 124 entirely overlooks the situation of 2
territory or an area of foreign land, having no previous autonomy, that it is desired to elevate to
statehood,

19 As Federal executive power probably extends to supporting a clalm unquestionable in the courts, of
sovereignty over such an entity, (Diplock LI Post Office v Estvary Radio U19681 2 QB 740, 783,

" cited with approval in Ney Sowth Vales v Commonwealth (The Seas and Submerged Lands case) (1975)‘135‘

" (LR 337, 398 per Gibbs J and at 453 per Stephen J,) it could first be constituted a Comeonwealth.
territory  and any constitution the Australian Government chose might be imposed on it under s 122,
There is, however, na conceivable reason why this intersediate step should be required,

20 Had the wording of ¢l 114, as presented to tha 1897 Adelaide Convention, prevailed then the
Commonvealth would have had no "choice®; The two terms were combined in a compound expression, The
Parliament's power was from time to time to "establisn and admit® new States, (Emphasis supplied,
Adelaide fedatss, op cit nate 3 p 1010,) The interests of clarity would have been well served had
this version been retained,

21 Toohey ] ap cié note 8 p 6, Also; Sawer op cit note 16 p 96,

11
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'aitl'loixg'h,' if it i/s/_o/nl/yl tlhxioﬁxg'h ‘the imivolsitioﬁ of such terms and conditions
that the extent of representation in the Parliament can be set, then failure to
exercise it in this respect would lead to confusion.** The fact that these
conditions are made “"upon" admission or establishment has troubled at least
one commentator.®  VWhen it is realised that it is the Parliament that is
exercising this power there should be no difficulty. The Executive could
undoubtedly enter an agreement with a potential State as to terms and
conditions but the only way the Parliament can impose them is via legislation.
Thie, most logically, would be done as part of the Act creating the State or in
complementary legislation.®* The fact that the Parliament can either "make" or
a“impcse" these terms and conditions imports no substantial distinction. The
former might be seen as more appropriate to an act of establishment, while the
latter, to admission. There are no grounds to suggest that the scope of the .

terms and conditions is differentially affected.

If, as suggesfed abave, the first eleven words of s 121 grant the
substance of the pover, the question arises es ta why the terms and conditions
| pr‘ov‘isic.m‘ was required and what function it performs. The best answer to the
first question is probably an historical one. Twa clauses éovering new States
were presented to, and debated at, the 1897 Adelaide Convention.?® The first,
cl 113, dealt with the admission of “existing calonies" which upon adopting the
Constitution would "thereupon" have become States of the Commonwealth. The
second, cl 114, in terms very similar to the current section, granted the
general new States power. That a pafticular matter was of importance to thase
drafting the clause is indicated by one of the éignificant differences. The

terms and conditions aspect of Parliament's power only extended to “such

22 This is distinct from the case where the Commonvealth purported to set the extent of representation
at zers, For discussion of this possibility see below pp 15-16, In the unlikely event that no
reference were made to parliamentary representation, s 24 may, of its oun force, establish the
nunber of nembers of the House of Representatives, Nc number of Senators-could be determined,
hovever, as s 7 only provides a number for Original States in default of parliamentary provision,
Note - the “comment of Barwick CJ in Vestern Australia v -Commonwvealth (the First Territories
fepresentation case) (1978) 134 CLR 201, 229, '

- 23 "Strictly speaking®, says Professor Howard, *it can be said that this makes no sense, for once the
adnission or establishment of the new State has taken place it aust be too late teo start impesing
conditions,® Howard C op cié note 1 p 10, ,

24 The word “upon might also bear a limiting, temporal sense - that is “at the same time as", Whether
the s 121 pdwer extends to a new State after it is adnitied or established is discussed below, See
p ]75

25 fp cit note 3 pp 1007-1012,

12
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conditions, as to the extent of representation in either House of the
Parliament or otherwisge, as it thinks fit"* It was necessary to be specific on
the question of representation because the Chapter I provisions would not, of
themselves, apply. This was even more the case given that it was intended to
give the Cdmmoni»(eaith a discrrertion as to its extent. In the absence of
contrary words the elabarate formula applying to existing States might well
have been taken as implying a requirement of equality. In a "volcanic" series
of amendments that left some delegates gasping for breath,®¢ the two sections
were canflated. -~ Edmund Barton's concern was that the explicit mention of
representation might “exclude the Commonwealth from making provision, except
as to" that matter.=~ In a clear attempt to conserve a full measure of
Commanwealth power, the words “terms and" were placed before "conditions" and
"as to" were abandoned in favour of "including" in front of “the extent of

representation”.

This historical perspective pravides the best way of viewing the ongoing

significance- of -the' latter ‘part of - s 121, -~ It" specifies the extent of

Commonwealth power over the level of parliamentary representation. The ward
“including" prevents an expressio unius reading limiting the substantial power
granted by the section. Outside of parliamentary representation does the
phrase "terms and conditions" add anything to its scope? Both the
constitution of the new State and any transitional provisions could _be
p‘rov‘id‘ed" far by legisldtibﬁ that admits or establishes. This leaves the ome
reinaining pdssibility that because the form of “terms and conditions" that
receives express mention relates to the rélationship between the new State and
the provisions of the Constitution in one respect, that of representation, this
is indicative of the genus of allawable terms and conditions generally. This
type of reasconing leads to the suggestion that a new State might be able tao
coin its own maney, raise its own defence farce, impose its own customs and
abalish the "absolute" freedom of trade across its borders.==® ‘ ¥hether it is
-open ta the Commdnwéaith td feﬁrife ‘tl'xev Constitution in relation to new States

cannot be determined from the words of s 121 alone. It is enocugh for present

26 See fdpp 1010-1011,

27 Idp 1009,

28 This straw man is raised by Professor Hovard courtesy of Professor Whalan, Howard op ciénote 1 p 3
titing; Whalan D J *"Aspects of Northern Tarritory Law: Backbone or some Skeletons in the
Constitutional Cupboard" in Rhys Jones (ed) Northern Australia; Options and lwplications Canberra,
Research School of Pacific Studies, Australian National University 1980 pp 208-9,
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purposes to remark that, to the extent the Constitution as a whole might allow
for this possibility, it could just as well be provided for under a plain power
to establish or admit. The answer must be that, representation aside, the

“terms and conditions" provision neither adds to nor restricts the scaope of

the section.

0f all the questions raised by the words of s 121, the question of the
provision of representation has achieved the most attention.=® There is
substantial agreement that the words bear their natural meaning and the
discretion given with respect to the ‘“extent" of representation is
substantially uﬁfettered. One dissenting voice is that of Professor Haward
who, in his ccnfei‘ence paper,®® argues that there is no reason why the
Northern Territory, admitted as a néw State, "“should not ﬁave the same
- representation in the federal Parliament as any other State".” He says that he
can “think df no acceptable principle upon which any variation in the rules of

representation in the federal Parliament should be (made)" and bases this upan

a view that "State" in s 121 bears a meaning "which, for all practical .= =

purposes, is the same as the meaning the word bears in the contex’c of origirnal
State." Ta reach his conclusion he must, however, urge that "as a matter of
policy ... s 121 of the constitution be treated as if the reference to federal

representation were not there."*' This is not a course likely to be taken by
the High Court.®=

The prevaillng view is that the s 121 power over the number of
reprﬁsentatlves a new State will have in the Houses of the Parliament is nat

constrained by other caonstitutional provisions.®® The Territories

- 29 R detailed consideration of all the issues is not attempied, principally because of the excellent
analyses availzhle among those here listad, Consistent with the theme of this paper, conceniration
is placed upon the boundaries of Commonwealth power in this respect, See; Byers W H ANoréhern
Territory Establishment as a State Opinion of the Solicitor-General 10 December 1930 pp 2-5;
Hovard C op cit note | pp 8-14; Quick and Barran op c7é note § p 970; Toohey J op cit note 8 pp 5-6;
2ines L "Representation of Territories and New States in the Commonwealth Parliament' Procesdings of
the Australian Constitutional Convention Vol 2 Adelaide 26-29 April 1933 Appendix H, :

30 Op cit nate 1,

3t Idpp 14 and 9, ' ‘

32 Particularly in view of the decision on the equivalent words in s 122 in the First Terrifories
Representation case, op cit note 22; confirmed in Queensland v Commonwealth (the Second Terrifories
Representation case,) (1877) 139 CLR 589,

33 Byers N H ap cit note 29 pp 2-5, Toohey J op cif note 8 pp 5-6, Zines L op cif nate 29 pp 10-13,
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Representation cases amply demonstrated the difficulty of reconciling the
representation provisions of Chapter 1 with those of Chapter VI. They decided
that s 122 operated as a qualification to ss 7 and 24. Because of the

similarity in its wording in this aspect, the same must apply to s 121.%4

The oﬁe limitation that appears to apply to the width of this discretion
is that the Commonwealth could not set the extent of representation in either
House at nought. Aickin J in the Second Territories Representation case®s
bases his assertion to this effect, partly on the words of s 121 which, he
says, "shows that it is only the ‘'extent', and not the fact or mode, of
representation which is committed to the Parliament" and, in relation to the
S.e.na.te in particular, on“che words of és 7 and ©. In the Flrst Territories
Representation case Barwick CJ implied the same conclusion in the context of
discussing s 24, the provision that establishes the compasition of the House

of Representatives. He distinguishes between the fact of representation which

is provided "by the Constitution itself" and the power to set the extent of

representation which ié concerned with ite "numerical strength".=* In the case
of the Senate, s 7 provides that "The Senate shall be'composed of senators for
each State".>? The relevant parﬁ of s 24 reads, "The House of Representatives
shall be composed of members directly chosen by the people of the
Commonwealth®. In Attorney-General for New Scuth Wales (Ex rel McKellar) v
- CommonwealthS the High Court held . that the phrase "people of . the
Commonwealth" did not include the people of the territories. There is a strongv
cammaon sense -case for the carollary, that on the erecfiqn of a new State, its
people become “peaple of the Commonwealth". It was, after all, the “people" of
the several ariginal States who were united, by the cl 3 proclamation, in the
"Federal Comnionwealth".gg If this is accepted, then the quoted parts of ss 7.

and 24 are incompatible with an unrepfesented State. Section 121 prevails

34 Zines L fdp 12, This should be a forfiors as there can be no doubb as to the meaning of its use of
the word "representation*, The minorily in the Firsé Territories Representation case read down its
signification in s 122 to exclude senalors or sembers with full voting rights, Those judges who
referred to s 121 recognised that no such limitation could be applied there, The restricted reading
of s 122 was powerfully reasserted in the second case which only upheld its predecessor by
application of the principles of séare decisis, however, even if the decision should at some time be
overturned this would not disturb the reasoning which supports the proffered view of 5 121,

35 Op cif note 32 at 617,

36 Op citnote 22 at 229,

37 Emphasis supplied,

38 (1977) 139 CLR 527, .

39 This outcome is assumed by Barwick CJ in Firsé Territories Representation, op cfé note 22 at p 229,
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,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

between them in that respect.*® There is no reason to extend this to the

fundamental assertions made by ss 7 and 24 regarding the composition of the

two Houses.

At the other end of the scale there is raised the fear that the
Commonwealth might “swamp" the Parliament with a disproportionately large
number of representatives. There is nothing in the words of the Constitution
to prevén’c such abuse. Vith respect to the equivalent paower in s 122,
Murphy J has found an implied limit to ‘“the discretion because suggestions of
swanping are "not compatible with the democratic theme of the Constitution."#?
This is at odds with the views expressed by his Homour in the First
Territories ‘Representation ‘case** and .is otherwise unsuippcn:"'t:ed.“13 Mény
aspecfs of s 121 demonstrate that constitutional interpretation cannot be
conditioned by fear of unreasonable application or abuse af power. Quite

praperly, the practical boundaries of CQm'monWeél’ch’ power in particulér

situations will be drawn by the prevailing political realities and the ballot

box.

In the First Territories Representation case, Mason J said: "the
representatives of a new State necessarily enjoy the rights and privileges .of
- the representatives of the original States - Parliament cannot diminish their
rights and privileges.,"#+ He based thfs on the view that Commonwealth . power
over new State 'representation is limited to its extent only.45 This also waould
appear to follow from a finding that the. woard "represénfation" in s 121 means

representation by Senators and Members with full voting rights.<

40 See pp 14-15 above, ,
A Allorney-General for New South Vales (Ex Rel HcKellar) v Commonwvealth, op cif note 38 at 569,
42 Op cit note 22 at p 287,

43 Contrast the views of Mason J at Jjd 271 who explicitly refers to the position of new States in this

regird, See also the various other judicial view on the question collected by Zines, op cifnote 29

pp 7-8, .

44 Op cit note 22 at 268,

45 See Zines op cif note 29 p 10, ) _

46 Part of the logic that supported the prevailing view in the lerrilories Repraseniation cases was
that the word "representation® in s 122 included representation by Senators and Members with full
voting rights because this was its signification in s 121, First Territories Representation op cit
note 22 per Mason J at 268, Murphy J at 282-283, Second Territories Representation, op cit note 32
per Mason J at 606,
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One final consequence can be gleaned from the words of s 121. The power
it gives is to establish cr admit. Once a new State has been established or
admitted the power over that State is spent. The conclusion, reached here,
that the power to impose terms and conditions is caoextensive with the
substantiai power c‘ievnviesrarmry ai‘gument théf tﬁatv aspect ofrthé s’ection allaows
their retrospective imposition. This does not necessarily confine the
Conmonwealth to a single legislative act or simultaneocus proclamation of
various enactments, however, at some point the new State will be constituted
and further changes to, for example, its constitution will depend on its awn

powers of constitutional amendment.*”

Frima facie s 121 gives to the Commonwealth an extremely wide power. It
any territory, subject only to the requirements of s 124. The Cammonwealth
may dictate the process of constitution making and epecify transitional

provisions. It may set the extent of representation in the Senate and the

‘House -of - Representatives pravided there is at least one member for-each.  What' -

remains unclear is whether there are any restrictions on the nature of the
entity it elevates to statehood or on the relationship that is established
between the new State and the other provisions of the Constitution. There is
only one ward in the section that might dictate such restrictions: the
Commonwealth can only admit or establish entities that can praperly -be

described as “"States®.

47 See s 108,
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STATEHOOD PART 1:
THE WORD "“"STATE® IN THE CONSTITUTION

Vhile the principal function of the Constitution was to erect the Federal
Power it nonetheless concerned itself much with the States. The term "State"

or a variant occurs in four of the eight covering clauses and 70 of the 128

sections.?

On the formal level "The States" are defined in cl 6:

*The States" shall mean such of the colonies of New South Vales,
New Zealand, Queensland, Tasmania, Victoria, Western Australia, and
South Australia, including the northern territory of South
Australia, as. for the time being are parts of the Commonwealth,
and ‘such colonies or territories as may be admitted into or
established by the Commonwealth as States; and each of such parts
" of the Commdnwealth chall be called %“a State® =~ = 7~ ‘ ST

The clause also defines "Original States" as meaning "such States as are part
of the Commonwealth at its establishment". It is axiomatic that an Original
State cannot be a new State. Althdugh the nature of the Original States is
manifest, there is nothing in the words of the clause per se to justify “an
implication that States generally must conform to their pattern. Likewise, the
main definition does little to specify the nature of a State. Once the corpus
of named colonies is passed, States are simply such colonies or territories as
are admitted or established, by the Commonwealth, as States. Any definition of
the word "States" derived from cl 6 and s 121 alane would be circular and

aside from ¢l 6 there is no other explicit definition or description of its

meaning.®

1 The amended Constitution still. has. 128 sections because the addition of 5.1054 is. matched by the
repeal of-s 127, ,

2 The explicit mention of New Zealand and the Northern Territory in cl 6 now confers upon them no
special status under the Constitution as potential States, The simplest justification for this
_statenent is that the "colon(y)" of New Zealand and the “northern territory of South Australia® ne
longer exist, The latter vas surrendered to the Commonwealth, being accepted under s [11 by virtue
of the Morthern Ferritory Acceptance Act, No 20 of 1910 and thus becoming a Commonwealth territary,
The farmer, not having become an Original State, could only now become a State by virtue of
legislation under s 121 and even if ¢l 6 could be construed as referring to the modern nation of New
Zealand, this could have no bearing on the scope of the s 121 power, At most it could require that
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One aspect of cl 6 is particularly important. The clause directly .echoes
the words of the s 121 power and makes explicit that, when a new State is
established or admitted to the Commonwealth, it becomes one of the "parts" of
the Commonwealth and is called "a "State". This, in the clearest ﬁossiblé
terms, brings the new entity within the force of the Constitution far ¢l 5
declares that the Constitution is binding on the “"peaple of every State and of
every part of the Commonwealth". This is of great significance for the
relationship that the Constitution bears ta the new State for, to put it
simply, every time the Constitution uses the word "State", unless the contrary
is indicated or can otherwise be established, it refers, inter alia, to that new
State. The mast obvious contrary indications appear in the provisions that

refer to "Original States". Indeed, the fact that there is this explicit

distinction makes the canclusion that an unqualified reference to a "State"

prima facie embraces any new States, unavoidable® This, in turn, makes &

nonsense of the proposition, referred to above, that the terms and conditions

- pravided for by s 121 could be used to exempt a new State from the operation

of constltu’clonal prov:.sions that would otherwlse apply and are currentl ¥

applicable to ensting States.* In con=equence a new State w111 be subJect to

the varicus restrictions placed upon State power, such as those in ss 109, 114,
115 and 117. By the same token, it must benefit from the phalanx of
pratections, rights and guarantees that are provided for, of which ss 51 (xxxi),
92 and 119 spring mast readily to mind.® Consistency would suggest that its
residents could also not be put outside the general "guarantees" such as those
in ss 80 and 116.5 -

Nev Zealand could not become a part of the Commonwealth other than as a State, See; Sawer §
Australia-New Zealand Association; Some Constitutional Problews Auckland, Mew Zealand Instxtute of
International Affairs, Auckland Branch, Occasional Paper No 1 1968 pp 21- 25

3 Discussion above reveals that ‘s 24 is an exception, The spacific provision in relation to
representation in s 121, when exercised, has the effect of making a reference to a “State’ therein
anly applicable to Dngmal States, See above pp 14-15 and Zines L "Representation of Territories
and Nev States in the Commanwealth Parliament® Proceedings of the Australian Constitutional
fonvention Vol 2 Adelaide 26-29 April 1983 Appendix H p 12, .

- .4 Sea ahave p 13, - L L.

S For a more comprehensive list see Toohey J *New States and the Constitution; An Overview® a paper
delivered at the Law Society of the MNorthern Territory Conference The Horthern Territory of
Bustralia and $Statehood Darwin, 1-3 October 1986 p 11, -

6 This argument does not follou from the present analysis because, with the exception of the
requirement that a itrial on indiciment be held in the State where the offence was comnitted, these
quarantees are nol expressed in terms of States or their residents, but, rather, are gererally
expressed limitations on Commanwealth capacity, There seess no reason why bhese specific provisions
should not subjugate the general s 121 power as they would any other that did not clearly authorise
their vielation, As Latham CJ said of s 11§, it "is a general prohibition applying to all laws,
under whatever power those laws may be made,* Acelaide Company of Jehovah's Witnesses v Comaon-
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it, in most cases, refers to a new, State. It ie, however, ancther question
whether the Commohwe,aj.th iz compelled ta construct the new State sa that all

the sections referring to States are applicable ta it.

The Constitution makes many assumptions about the attributes of States,
these being reflected in various phrases it emplays. Some of the more common
include: "people of evéry State";” “"senators for each State";® "Parliament of a
State";® "The Gavernor of any State";'® "laws of any State";'' "the courts of
the States"; "the judicial proceedings of the States"'® “public service in each
State"'® and "debts of the several States".'® It would be remarkable indeed if
the Commonwealth attempted to constitute a new State containing no people.
Also, the general expectation would undoubtedly be, that a new member of the
Federation shaould be self-governing with a gamut of legislative, judicial and
executive powers, However, the proposition that, because the Constitution
makes reference to  an attribute of statehood, it therefore commands its

pfesence, if advanced, would be manifestly simple minded, A State would not

It is’ one thing' to 'say that when the Constitution. uses.the term “State" . . .

cease to be a State because it had no “State banking", "State insurance"'s or, - -

that favourite topic of the Constitution, a State railway.'® An assessment of
what, if any, attributes are required of a new State by the Constitution
entails an examination of the relevant sections far language that, either

expressly or by necessary implicaticm, imports compulsion.

vealth (1943) 67 CLR 116, 123, Generally approved in Atforney-General for Victoria (Ex rel Black) v
Componyealth (the DOGS case) (1931) 146 CLR 559,

7 Clause §, with similar vording in s 7, 15, 24, 25, 75, 100, 117,

8 Section 7, with similar in ss 9, 10, 12, 13, 14, ,

9 Section 9, with similar in ss 10, 15, 25, 29, 30, 31, 41, 51, 90, 105A, 107, 108, 111, 123, 124,

10 Section 12, with similar in ss 7, 15, 21, 84, 110,

11 Clause § with similar in s 9, 10, 25, 30, 31, 34, 44, 76, 84, 85, 90, 1084, 109, 112, 113, 118,

12 Section 51, with similar in ¢l § and 55 73, 77, 118,

13 Section 69, with similar in s5 84, 85, 89,

14 Section 87, with similar in ss 108, 1054,

15 Section 51 (xiii) and (xiv), Indeed, at Federation, many did not,

16 Section S1 (xxxii), (xxxiii) and (xxxiv), and ss 98, 102, 104, Section 110 both contemplates and
provides for the situation where a State does not have a Governor, R provision that "In each State
of the Commonwealth there shall be a Governor®, which stood part of a number of the drafts of the
Constitution, was expressly removed by the Adelaide Convention, Official Report of the National
Australasian Convention Debates Adelaide, C E Bristow, Government Printer 1897 pp 992-1001, The
history is given by Quick J and Garran R R The Annotated Constitution of the Australian Commonwealth
Sydnay, Angus & Robertson 1901 pp 939-940,
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Vhile it would in any event appear obvious, for the purposes of legal
analysis it is ¢l 6 that establishes that a State must consicst of an area of
land. States are defined in terms of either "colonies" ar "“territories" both of

which have this common, minimum characteristic.'”?

In providing for the situation where the place of a senator becomes
vacant before the expiration of his term, s 15 refers to three institutions,
one legislative and two executive. Does the Constitution thus require a new
State to have: a "House or Houées of Parliament"; a "Gavernor"'® and an
“"Executive Cosncil"? Or, to put the question generally, must a new State be
"more or less sovereign and independent in regard to internal affairs™® and

passess a government patterned upon thaose in the Original States?

The Constitution does not expressly require the existence of those State
institutions to which it refers, and this is consistent with its function and
history. It was drafted to erect a Federation and a Federal Government and,
in consequence, it is concerned with Federal matters. It is nat surprising,
therefore, that it compels representation in the Federal Parliament and submits
new States to a position similar to that of the Original States in the
Federation. The Constitution did not, however, create the substance of the.
Original States.®*® Even if the constitutional theary is that they owe their
continuing'-existence'solely' to ss 106 and 107, the histarical reality was
that their structures and sovereignty were carried over from the preexisting
colonies. with no mare than the necessary minor adjustments to accommodate
them to the Federation.®* They were, so to speak, constitutional givens. The
histarical similarity between the several colony-cum-States allowed thase

drafting the allacations of powers and responsibilities between the Common-

17 For a discussion of the meaning of the ward “"territories® in the clause see PP 8-9 above,
18 Or equivalent - see s 110,
19 This description is taken from the most appropriate definition of the word *State® given by the
" Oxford English Bictionary,
20 *The Commonwealth, unlike the States, is the creature of the Constitution,® Quesmsland Electricity
Comaission v Commonwealth (1935) 61 ALR 1, 41 per Deane J,
21 Quick and 8arran op cit note 16 p 930, Barvick CJ New South Wales v Commonwealth (the Seas and
Submerged Lands case) (1375) 135 CLR 337, 372,
22 Quick and Garran op cif note 16 pp 927-929, This is not to deny that, on a formal level, the
Constitution can be s2id to have created the Original States as such, It yas by its force alone
that the calonies were changad into States, See Barwick CJ ap cré note 21 7fbid,
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wealth and the States to simply assume the existence of various State
institutions. Much the same may be said of the State's legislative powers.
They were preserved by ss 106 and 107 and beyond that required no
specification. The only exception is s 9 which contains a direct grant of

pawer ==

The possibility remains that some sections cén only be construed as
necessarily implying a requirement for the institutions to which they refer.
This is clearly not true of those that merely state contingencies or give
optional powers. Where such a section found no point of reference in a new
State it would simply be wholly or partially inapplicable.**  Scme of the
pravisions relate ta representatmn and are in the form "Until the Parliament
otherwise prov1des" leaving the possibility of a vacuum if there were tao be no
such praovision.®® The answer to this is the same as in the case where the
Commonwealih purparted to erect a new State without referring to parliamentary
representation at all. As such representation is necessary, a failure to
prov1de adequately for it would be a failure to exercise the s 121 power. The
“ entitly purported ’co be crea’ced would simply not be a State. Other provisions
relating to representation, hawever, confer power only upon State institutions.
Who is to set the times and places of elections of senators if there is no
Parliament of a State,®® or cause writs to be issued for Senate elections if
there is no State Gavernor?*? How are Senate vacancies ta be filled without

© the panoply of State institutions referred ta by s 1572

Vhile it might be tempting to conclude that the Constitution compels the

possession by new States of these varicus, familiar organs of government, if

23 Section 112 can be similarly construed but is coupled with an express grant of power to the Common-
yealth to annul any law passed by States by virtue of the facility granted to them,  All discussion
of the scope of the legislative power of nev States that follov assumes the effect of 59,
24 For example 55 9, 25, 41, §1 (xxxvii), -
25 Sections 29, 30, 31{ S
26 Section 9, )
27 Section 12, Or equivalent - see s 110,
28 Qutside the area of parliamentary representation, problems are also raised by those sections that
© - provide for-the alteration-of State territery and boundaries, Sections 111,123 and 124 could all
be said to be inapplicable to a Stale without a Parliament as its consent is necessary to their
operation, Indeed s 124 provides that a new State may be formed by separation of territory from a
State "only with the consent of the Parlianent thereof®, (Emphasis supplied,) suggesting that such a
State would be incapable of this type of subdivision,

o
o



...........
yyyyyyyyyyyyyyy

SR T eee e AV AT AL S50 fANdTT SRR TR TR D Rt T T A, T LIPS TN v L . R e R O

New States in Australia : The Word "State"

...................

euch sn implication were made it would equally have to be applied to restrict
the power possessed by the existing States to amend their constitutions. This

has never been proposed. Indeed, State constitutions are viewed as

substantially uncontrolled.*® Only one State institution, the Crown, has been-

said to be beyond the legislative reach of its parliament, and the status of
the assertion is quite unclear.®® If a State were radically to amend its
constitution it would be competent for it to specify which new entities were
to succeed to those previously in existence. Despite the  suggestion, cited
above,®' that the power s 121 gives over representation only goes to its
extent, there seems no reason why it should not allow for provisions stating
which badies or individuals are ta” exercise functions for the purpose of the
application of certain sections of the Constitution.  The limit ta such
leglslatlon would be found in the inability of either the ‘States or the
Commonwealth to effect an amendment of the Federal Consti’cutmn thereby. It

might thus ultlmately fall +to the High Court to determine if the entity

nominated was ‘that referred to in the relevan’c section of the Constitutmn It
is suggested that the Court would be very reluc’cant to adopt a constructlon

' that would render a section 1nappllcab1e s0 as. for example, to deprlve a State

of the capacity to fill a casual Senate vacancy &=

The difficult question of whether State legislative power :Ls sufficient to

abolish the Crown in right of that State is beyond the scope of +this

dlscuee.lon == Some asgertions can be made about the position of new States,

29 HcCawley v R 119201 AC 691, '

30 Taplor v Abtorney-General of Queensland (1917) 23 CLR 457 per Isaacs J ab 473-474, i night also be
that reforn of a State legislature is limited by its incapacity to abdicate its own pavers, See: In
re The Inftiative and Referendua Act (13191 AC 935, 945 and Comeomvealth Alusiniuw Corporation v
Abtornsy-General for Queensland 119761 Qd R 231, 236-237, The scope of this proposition is also
unclear, o

31 See p 16 above,

32 (One of the assumptions of those drafting the Constitution was that State Parliaments would caonsist

- of an upper and a lower house, Before the 1977 constitutional amendnents, s 15 required that casual -

‘senate vacancies be filled by the "Houses of Parliament of the State oo Sitting and voting

S

together®,  Since 1922 the Queensland Parliament has been unicameral and yet on a nusber of

gceasions, prmr to 1977, it filled casual Senate vacancies, Odgers, in his Senafe Practice,
suggested that the absence of any challenge on these occasions was a good indication of a general
viev that a unicameral legislature was capable of complying with s 15 in its unamended faorm,
Udgers J R Australian Senate Fractice 5*° edn, Canberra, fustralian Bovermwent Publishing Service
1976 p 105,

33 The Australie Act could have considerable bearing on this matter, Ib has already been suggested
that s 7 entrenches the position of the existing State Governors, (Semate; Weckly Hansard No 19
1985, 2 December p 2688,) Removal of the application of the Colomial Laws Validity Act 1865 (UK) by
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however, with a measure of certainty. As the first words of the Commonwealth
of Australia Constitution Act recite, Australia is "one indissoluble Federal
Commonwealth under the Crown". Section 121 could not be used to constitute a
new State a republic, free from allegiance to the Queen of Australia. However,
while it seems clear that power exists so to do,®* there is, equally, na
necessity to constitute a Crawn in right of the new State.*® The words of s 7
of the Australia Act which, via the definition of "State" are expressly applied
to new States, might be thought to be relevant here. They provide, in part,
that "Her Kajesty's representative in each State shall be the Governor",®® and
that "all powers and functions of Her Majesty in respect of a State are
exercicable only by the Governor of the State*”  There is, hawever, no
requirement that Her Majesty have any functions in a new State or that She be

represented there.

References to the word "State" in the Constitution serve ta specify the
relationship between its provisions and new States. With.few excéptions it is
_the same as the relationship with the Original States®® They do not, however,
define a comprehensive notion of statehood. The various provisions do not
require a new State to have any particular internal structure. Neither can
they be construed as .requiring it to be endowed with any particular

legicslative capacity. Section 106%® will do no more than preserve whatever

- § 3(1) - combined with recent statements that the Crown is divisible (£ v Secrefary of State for
Foreign Affairs, Ex par!e Indian Assurzet:an of Alberta 119821 QB 892,) - may tend to the opposite
tonclusion,

34 1f §122 is sufficient for this purpose then so also is s 121, See Nicholson & R *The
Constitutional Status of the Self-Governing Northern Territory® (1985) 59 ALV 698, 701-704,

35 Howard C "Statehood on Conditions; Federal Representation and Residual Links* 3 paper delivared at
the Law Society of the Northern Territory Conference Fhe WNerfhern Territory of Australia and
Statehood Darvin 2 October 1986 pp 15-17,

36 Sub-section (1),

37 Sub-section (2),

38 This may have some corsequences for the impogition of particular transitional prov;sxcns. Section
90 would, for instance, prevent a period during which a nev State might continue to impose and

S collectﬂits own duties,of tustons and excise,  Compare the situation of Vestern Australia during the
first years of Federation as provided for in s 95, If certain transitional provisions vere imposed
as part of the Act admitting or establishing the new State, then sections such as 84 and 85 might te
applicable, This could generally be avoided by the expedient of providing for a perisd, however
brief, during which the potential nev State became a Commonwealih territory with the necessary

- transitions taking-place at that -time, prior to its becoming a State, On the -specific question of - - -«
the transfer of departments of the public service, those provided for in s 69 would probably have to
be effected although the section itself does not apply with any elegance to new Stales, With refer-
ence to transitional provisions note the effect of s 1054 outlined in Toohey op cif note 5 pp 15-16,

39 And s 107 if it can be construed so as to apply,
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capacity is placed in the new State constitution by the Parliament. If
limitations on Commonwealth power in relation to these matters are to be
found, they must be in implications that can be said to arise from the

Constitution as a whole.



o O CHAPTER 3

STATEHOOD PART 2:
FEDERAL IMPLICATIONS

In the context of discussing federal implications it is useful to mention
the Canadian and United States decisions with regard to their ‘new State"
provisions. Heither are directly applicable, but they serve to position the
Australian approach to constitutional implications. The TUnited States
provision was undoubtedly influential in the drafting of Chapter VI of the
Australian document and its legacy is clearest in s 124. Article IV Section 3,

0of the Constitution of the United States of America, as far as it is relevant,

reads:

Yew States may be admitted by the Congress into this Union; but
10 new State shall be formed or erected within the Jurisdiction of
any other State; nor any State be formed by the Junction of two
or more States, or Parts of States, without the Consent of the -
Legislatures of the States concerned as well as of the Congress

Its history evidences an interesting parallel with the evolution of s 121.
- Wording that would have ensured that “new States shall be admitted on the same
terms with the original States" was struck from the draft clause at the
Constitutional Convention.’ This proceeding has not determined the attitude-of
the Supreme Court, however, which has uniformly applied the proposition that
“Equality of constitutional right and power is the condition of all the States

of the Union, old and new .=

1 The vote against the guarantee of equality was a convincing nine States to two despite the urgings
of delegate Mason that "the best policy is to treal them with that equality which will make thea
friends not enemies®, = Dumbauld E. The Constitution of the United States Norman, University of
Oklahoma Press 1964 pp 422-426: United States Senate The Constitution of the United Slates of
America; Analysis and Interpretation L § Jayson ef al (eds) Washington, US Governmeni Printing
0ffice 1973 pp 842-845, Compare cl 113 as presented to the Adelaide session of the Australasian

- Convention and ensuing debate, -Also-the attempted amendment by WYestern Australia at -felbourne, -
Official Report of the National Australasian Conventlon Debates Adelaide, C E Bristow, Government
Printer 1897 p Y007 ef seg, Official Record of the Debates of the Australasian Federal Convention
Melbourne, Robert § Brain, Government Printer 1898 p €94,

2 FEscanaba Co v Chicago 107 US 678, 689 (1882),
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The thrust of the decisions has been to nullify any conditions purported
to be imposed upon new States on their admission to the Union that would
diminish their power vis—a-vis the original States. The reasoning is revealed
in the leading authority Coyle v Oklahoma® It is, in essence, that to hold
otherwise would be to define the powers of the Congress and the States by
reference to other than the Constitution.# But this in turn depends upaon the
finding that "The definition of 'a State' is found in the powers possessed by
the original States which adopted the Ccu'xs’ci’cuticm".5 The United States
Constitution contains no explicit definition to this effect but the willingness
to draw the implication has a ready explanation. It is usefully given, for
present purposes, in Prafessor Sawer's discussian of why the High Court ‘is
unlikely to follow American reasoning on this question.® = He points to the
fundamentally different constitutional assumptions that underlie the two
systens and particularly to the fact that, where the Australian system is
based upan parliamentary savereignty, that of the United States is founded on

the _\deéreigﬁty ‘of the people.  The ConsequenCe is that each ‘new; Azerican -

_State is in substance an autochthony” and, although Congressicpal approval and

legislation is required for it to join the Union, baoth theory and past practice
confirm that the role of the Congress is limited to its admission as an entity
into the existing constitutional framework.® As a legislature of enumerated

powers it simply has no capacity to "establish".®

- 3 Also cited as Coyle v Smith 221 US 559 (1911), _— - . .

4 "The pawer is fo adnit 'new States intn £hfs Union,'  ‘This Union' was and is a umion of Stafes,
equal in pover, dignity and authority, each competent to exert that residuum of sovereignty not
delegated to the United States by the Constitution itself, To maintain otherwise would be to say
that the Union, through the power of the Congress to admit new States, might come to be a union of
States unequal in power, as including States whose powers were resiricted only by the Constitution,
with others whose powers had been further restricted by an act of Congress accepied as a condition
of admission, Thus it would result ,,, that the povers of Congress would not be defined by the -
Congtitution alone, bub in respect to new States, enlarged or restricted by the conditiens impesed
upon new States by its own legislation admitting them into the Union (Lurton J delivering the
opinion of the court at §67),

§ [dat 566, '

.6 "The Northern Territery: Constitutional Status Present and Future® in R Herr.and P Loveday (eds) .
Snall is Beautiful; Farliament in the Nerthern Territory Canberra, Australasian Study of Parliament
Group and the North Australiz Research Unit of the Australian National University 1981 pp 95-98,

7 Although in practice the process of constitution saking has often been facilitated by Congressional
legislation, See Park L N "Adnission of States and the Declaration of Independence® (1960) 33
Temple Law Quarterly 403, 404-407,

.8 The various. Enabling. Acts have. reqularly employed phraseology importing the equality of the nev
State, See Coyle v Oklahoma, op cit note 3 at 566-567,

9 For an ebullient exposition of popular sovereigniy, its embodiment in the United Statas Consiitution
and the consequances for the formation of new States, see: "The Formation and Admission of New
States into the Union" (1857) 40 Qemocratic Review 413,
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* In' contrasting the 'Aus’cralien' provision, Professor Sawer' points to the
different wording and to the fact that, .where the power to impose-terms and
conditions in the Australian case is explicit, to the extent an equivalent
exists in the United States it is implied and thus more susceptible to judicial
cantrol. It is also to be noted that the countervailing Australian assumptions .
find expression in 1its Constitution, for, as pointed out previously, the
constitution of a new State will achieve its existence for the purposes of the
Federal Constitution by virtue only of the operation of s 106, and that through
the vehicle of Commonwealth legislation that either admits or establishes the

new entity.
L)

The decisions on the Canadian provisions, one of the Cenadian Supreme
Court and the other of the Privy Council,’® explicitly reject any implication
equating new and original Provinces and da so principally by reference tao the .
wards employed in relevant sections. In the later of the two cases the Board
did refer to a number of reasons. . It was pointed out that there was "no

complete equallty of powers between the four ariginal Provinces" to start

'with.''  The absence of any. relevant definition of the ex cpression "Province'

was referred to and their Lordships would give it no greater content than to
say, "Every Province created or to be created must, of course, be a Pravince in
the Dominion of Canada".'®* O0Of overriding significance, however, were the terms
of the British North America Act, 1871 which clarified the Dominion's capacity
to create new Provinces. Section 2 not only gave a capacity to make provision
for "the constitui:ien and ‘administrafilon of any. such P'rdvincb:e‘“ .btlxt. dlso "‘for
the passing of laws for the peace,. ‘order, and good government of such
Pravince, and for its representation in the said Parliament". The addition of

these particular "words of general import" was seen as determinative.'®

Vith regard to the drawing of implications, as Professor Sawer points
- out,’* the Australian High Court pays more attention to the language in which

the Australian unign is expressed than does the American Supreme Court to the

10_In the Hatter of a Reference as to the Constitutional Validity of Seciion 17 of the Albert._a Act

(19271 SCR 36& f)ttorney-ﬁ‘eners] for Saskatchewan v Fanadxan Facific Railway Co (19531 AC 594,
\V lanadian Facific, idat 614,
12 Ibid,
13 14 at 613-614,
14 Jp cit nate § p 96,
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warding of iis basic instrument. By the same token, while Australian judges
nmight feel more comfortable with the Privy Council's form of legal reasaning,
s 121 does not contain the express language of the Canadian praovisions which
puts the equality issue beyond doubt. Australian constitutional theory now
clearly allows some limited resort to implication and so it is necessary to
consider whether the Constitution, as a whaole, reveals any general and

controlling notion of statehood.’®

Those who drafted the Australian Constitution had before them a nunmber
of models and much learned writing.'® As Quick and Garran say of the final
result, "Its language and ideas are drawn, partly from the model of all madern
governments, the Brrtish Consti ’cutlon itself; partly from the - colonial
ConSfl;tU;tl.OﬁS bused on the British model; partly from the Federal Constl’cutlon

" of the United States of America; and partly from the semi-federal Constitution
of the Dominion of Canada".'” Those paradigms aof federalism and statehaod

that were available were undoubtedly both useful and inspiring.'® However, the

15 It has been suggested that, particularly following the passage of the Auséralia Act, the fundamental
authority that supports the Australian Constitution is to be found other than in its
characterisation as an enactment of the Parliament of the United Kingdom, and perhaps in the
*ronsent and authority of the Ausiralian people", (Thomsen J A *"The Ausiralian Constitution;
Statute, Fundamental Document or Compact?® (1985) 59 L [asé J 1193) Doas this open the way for 2
greater willingness to resort to implicaiions in gen2ral, and to the possible application to the nmew
States provision of the type of reasoning evident in the United States cases in particular? It has
certainly been suggested that a new grumdnors may have impartant implications for constitutional
interpretation, ([bid) A cogent case has been made that this consequence-is neither necessary nor
likely, (Lindell & J "Why is Australia's Constitution Binding? - The Reason in 1900 and Now, and
the Effact of Independence® (1986) 16 FL Rev 29,) The changes that have seen the achievement by
fustralia of its independence hava been bath sloy and evolutionary in nature, There is no reasen to
think that any consequent changes in the High Court's approach to constitutional censtruction wvill
be otheryise,

16 One of the more remarkable contributions was that of The Honourable Richard Chaffay Baker His,
three-hundred-page, A HNanwval of Reference to Authorities for the use of the Members of the Kational
Australasian Coavention which will Assewble at Sydney on March 2, 1891, for the Furpose of Brafting
a Constitution for the Dominion of Australia, as its title suggests, was produced specifically and
solely for conveniion  delagates, It vas only subsequently reprinted, for a more widespread
distribution, in Adelaide by ¥ K Thomas & Co in 1891, His "Schedule of Books Cited" appears al pp
7-8," The nain text is a debailed consideration of the issues facing the Convention in light of
overseas ‘experience; that of the United States and Canada in particular, The volume's Schedules
repraduce the Constitutions of those countries, the resolutions of the Quebec Convention and the = -
South Africa Union Act, 1877, Other contemporary references are listed in: La Nauze ] & The Making

0f the Australian. Constitution Melbourne,. Melbourne. University. Press 1972 pp 358-389; and Quick .J ...
and Garran R R The Annotated Conséitution of the Australian Coamonweallth Sydney, Angus & Robertson
190t p ix,

17 Idp vii,

18 Hunt € M Aserican Precedents in Austéralian Federation New York, Columbia University Press 1930,
Lunb R D Awséralasian Constitutionalism Sydney, Butterworths 1983 chapter §,  Reynolds J
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., Australian  form, and  idea, of statehood, sprang,. not .so .much. from abstract .

contemplation, as from the, “exhaustive debates, heated controversies, and
careful compromises" that "occupied the best energies of the statesmen and the

people of Australia for many years".'® The shape of Australian Federation was

the result of the opposition between, and the bringing into equilibrium of, two

contradictory forces. The first can be characterised as "parochialism"
although, to be appropriately applied, the term must shed same of its usual
pejorative connotations. The various Australian settlements grew up in
substantial isolation with the inevitable maturing of established local
interests and of strong and distinct colonial identities. The secand force was
a fusion of all those factbrs that favoured unity: common cultural and
political origins; common defence needs; +the advantages of economic
cagperation.®® The situation was stated with great clarity by Richard Chaffey
Baker in 1891: o

Ve wish for many purposes to form an Australian Nation, but we
wish for other purposes to remain independent colonies, and we

- desire to form a Government which will reconcile these +two
wishes. Ta do this our ‘delegates are asked to frame a
Constitution welding Australia into one nation so far as our

- common “interests are  concerned, and- leaving ‘us "all our present - -
pawers of Home Rule so far as regards all matters which cannot be
better dealt with by the Union or Federal Government.=’

The abiding theme was that federation was to involve the minimum disturbance
of the existing colonies necessary to achieve the advantages of unity. Even
the "bellicose" .J D Lang, who as early as 1850 was calling, not only for union,
but also for separation from the mother-country, was at pains to emphasise
that this wouild involve the colonies in no more than, "delegating to a central
and federal authority certain well-defined pawers, the exercise of which would
in no way affect the internal government of each province, or in any way

compromise their individual sovereignty and independence."2=

"% 1 Clark's fnerican Sympathies and His Influence on fustralian Federation® (1958) 32 ALJ 62,
19 Quick and Garran op cié note 16 p vii, :
20 In chronicling the interaction of these "centripetal® and ‘centrifugal forces, Ronald Norris .
concludes that *To the extent that fear wrought federation, the fear was less of yellow hordes -
varlike or peaceful - and more of the economic consequences of separation or isolation," "Towards a

Federal Union® in B U Hodgins ef af (eds) Federalisa In Canads and Australia; The Early Years '

- Canbarra, Australianm Natiomal Un1ver51ty Press 1978 pp-173-193, (Quotation at-192-193, --- -
- 21 Op crt note 16 p 30, ' R
22 The Coming Event; or, The United Provinces of Austiralia, Twa lectures Delivered in the City Theatre
and School of Arts Sydney Sydney, D L Helch Atlas Office 1850 p 14, The adjective is Quick and
Garran's, op cit note 16 p 92,
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The concept of statehood that evolved in the ten years leading to
Federation®®* was +thus overwhelmingly conditioned by Australia's colonial
history. When the word "State" was used it connoted one of the Australasian
colonies as it would continue to exist under the federal compact. The position
that actually pert'ainéd' at federation is described by Quick and Garran thus:
The States dao not derive their governing powers and institutions
from the Federal Government, in the way that municipalities derive
their powers from the Parliament of their country. The State
Governments were not established by the Federal Government, nor
are they in any way dependent upan the Federal Government, except
by the special provisions of sec. 119. The States existed as
colonies prior to the passing of the Federal Canstitution, and
possessed their own charters of government, in the shape of the
Constitutions granted to them by the Imperial Parliament. Those
charters have been confirmed and continued by the Federal
Constitution, not created  thereby. Hence, though +the powers
reserved to the States are not wide, general, and national, no
badge of inferiority or subordination can be assaciated with those

powers, or with the State institutions through which they are
exercised =<

Prcfessor Sawer r.ecm;n;;é tvhétv "vAtv ieés’ﬁ smce 'the tlme C“Jf' Bvry.cé,'-';sv 1t Ihas
conmanly been asserted that federalism is a particularly unstable political
form".2¢ While Australia has, since Federation, shown few signs af political
instability, the nature of its federation has undoubtedly changed.*”  There
have been corresponding shifts in public and judicial views of ‘bath
-nationalism and statehood. - These are conveniently reflected, for pres;_nt ,
purpases, in the changing approaches to, and results of ,. constitutional

interpretation in the High Court.

Interpretation of the Australian Constitution has, since the first major
constitutional case,® been concerned - one might even sa.y cbeessed - with

what implicaﬁions, if any, are properiy to be drawn from its federal nature.®?®

23 The term "States” was adopted in 1891, La Nauze gp cif note 16 pp vii and 57,
24 fp cit nate 16 p 928,

.. 25 James . Bryce, author .of  [he_ Awerican Commonwealih London, ‘Macmillan. 1888,  an authority of . .

considerable influence with those who drafted ihe Constitution,
26 Modern Federalism Carlion, Victoria, Pitman Press 1976 p 51,
27 Id chapter §,
28 0'Emden v Fedder (1904) 1 CLR 91,
29 They have been recently discussed in the following: Qouglas N “'Federal’ Implications in the

s
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firet is in the definition of federal power. Its initial historic form
attracted the description, “the doctrine of reserved powers". It operated upan
the premiss that in defining +the powers of the Commonwealth in each
-enunmerated subject area, the Constitution reserved to the States any residue of
power over that subject not thereby granted to the Commonwealth. In
cansequence other Commonwealth powers were to be construed as not extending
into those reserved areas unless the contrary were expressed in ‘"clear and
unequivaocal words".®¢ Formally this position rested upon an application of the
rule expressio unius exclusio alterius to the relevant grant of power®’
conbined with the effect of s 107 which speoificalfy preserved pre—Federa"cidn

powers not remaved by the Constitution.®=

The other use of federal implication was to erect the "“immunity of
instrumentalities" or "inter-governmental immunities" doctrine. As applied ta
rather, operated ta exempt from the applicatmn of admitted powers, States and _

" State instrumen’calitles za

‘Both doctrines rested upon a particular view of the Federation prevalent
at Australia's inception. As propounded by Sir Samuel Griffith, a principal
~ constitutional draftsman and foundation Chief Justice, it stressed that each of

the Commonwealfh ‘and the several States  was "within the ambit of its

Construction of Commonwealth Legislative Power: A Legal Analysis of their Use" (1985) 16 W Austl L -
Rev 105: Lumb R D "Problens of Characterization of Federal Powers in- the High Court® (1982) AT 45;
Zines L [he High Court and the Conséitution 2°° edn Sydney, Butterworths 1987 particularly chaplers
| and 14; Zines L *The State of Constitutional Interpretation® (1984) 14 FL Rev 277,
30 ﬁttomey-ﬁ‘enera! for New South Wales v Brewery Eaployes Union (Yhe Union Label case) (1908) 6 CLR
469 per Griffith CJ at 503,
31 Thus, in the case of 5 S1(i}, pover over intra-State irade and commerce -not being explicitly
granted to the Conmonwealth was resarved to the States,
S 32 The. Union Label case op cit note 30 per Briffith CJ at 503,  For 2 list of cases applying this rule
- and their effect see Zines L [he High Court and the Constitution, op cit note 29 p 5, : :
33 The doctrine was held to be of reciprocal effect apd was first apphed in protectwn of the
Commonvealth, 0'faden v Fedder, op cit note 28,
w34 To take exanple from the case that established the reciprocal nature of the.principle, (Faderated
' ﬁmalgamated fovernaent A’a:!way and Tramwvay Service Association v il Railvay Traffic Emplayes
Association (the Raflvay Servants' case) (1908) 4 CLR 488,) Commonwealth legislation under the
conciliation and arbitration pawer ( s 81(xxxv)) could not apply to disputes batween State railways
and their employees and so an organisation of such employees could not be registered under the
Commonyeal th Conciliation and Arbitration Act,

32
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authority, a savereign State"*= and thus, in ite proper sphere, independent and
not susceptible to interference or hindrance. The view that emphasised State
savereignty under the Constitution was alsoc liable to favour constructions of
it that maximised State power for, as has been indicated, Federation was much
'promoted as invol?iﬁg the minimum necess'ax;yv disturbance ta bath the

sovereignty and pawers of the preexisting caolonies.®*

Had e 121 been. exercised before 1920 there are pawerful reasons 1o
believe that the new State would have been admitted on the basis of equality
on the assumption this was required or, had the question come before the
Court, that an implication of equality would have been made. The only
realistic candidate would have been New Zealand and it not only possessed an
e;clstlng colonial sovereignty to be preserved b Y S 106, but already was
oomprised in the ¢l 6 definition of "The States". Further, the high régard
paid during the perlcd ta United States‘ de01smn= would have rendered the
doctrine sa authoritatively reafflrmed in Coyle v Oklahoma in 1911%7 greatly
.influential. . . These..reasons. would, - however, . have .been ancillary. = -The -
prevailing view of Australia as a "co-ordinate" federation®® would have

caompelled the conclusion.

In 1920, with Griffith no longer on thé‘bench, the High Court decided
"probably ‘the most important case in Australian constitutional law",*® the
Engineers' case.*® FIt overthrew the doctrines of inter-governmental immunity
and reserved powers and contained a vigorous attack on the reasoning that had
supported them. In emphasising the need for a legalistic approach to
constitutional interpretation that gave primacy to the express terms emplayed,

(the "golden" or “"universal" rule“'), the "necessity" that had been said to

35 D'Emden v Fedder, op cif note 28 at 109,
36 This was ceriainly Griffith's view of “his® 1831 draft, See Official ﬁepart of the National
 fustralasian Convention Debates Sydney, George Stephen Chapman, fcting Govermment Printer 1891
p 523, The implied imnunities doctrine, il has been poinied out, vas based on 2 general concept of
the nature of fedéralisa while it was the particular lanifestation of federalism in the Australian
Constitution that was seen as requiring the doctrine of reserved pavers, Z2ines L Jhe High Court anmd
. the Canstitufion, op_cit note 29 p 5, .
37 0Op cit note 3,
38 Sawer op ci¢ note 26 chapter 5 and passia,
39 Douglas op cié nate 29 p 106, 2ines op ciénote 29 p 7,
40 Amalgamated Society of Engingers v Adelarde Steamship (1920) 28 CLR 129,
41 [dat 148,
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‘'require the 'implied doctrinés’ was clatracterised, not as’ legal, 'but’ political in
nature** and founded on "a vague, individual conception of the spirit of the
(federal) compact".“® However justified, the Engineers' decision gave effect tao
a very different view of that compact. It was no mere chance that it
coincided with one 1long advanced by the author of the joint judgement,
Isaacs J.4¢ To do the reasoning justice, hawever, it may be said that a
literalistic interpretation of a federal constitution that allocates pawer by
the expedient of express grants to the central power is liable to favour a

nationalist and centralist view of that federation.

‘ .

If Australia's sense of nationhood Qas born in the First World VWar then
Engineers' was in step with, and appropriaté to, ite time.*® It established, in
the judicial sphere, the basis, not only for a strengthening of national pawer,
but also for the progressive, vertical integration of central and regional
gavernment.** Vhile many decisio.ns have confirmed this continuing trend, naone
has been more dramatic in its effect that the Uniform Tax cases.*” The
Commonwealth not only controle, in gross, mast of the finances of the States
but is popu'la"rlvy'byelhievédv to be the ‘”cé‘tpjca‘izi of the economic S‘hvip' of State.
This is an outcome that would have greatly surprised the Founding Fathers in
their ‘struggles to fine-tune the formula by which surplus Commonwealth

revenues would be returned to the States’.“e

42 Id at 151,

43 Id 145, ,

44 Isaacs® concepbion of federation as expressed during the Convention debates of 1897-1898 might well
have been characterised by the majority of delegates as “individual®, It, aleng with his manner,
forced on hin the role of vigorous dissenter, A role that equally had to content him, on . major
constitutional issues, for his first fourteen years as a Justice of the High Court, (La Nauze op
cit note 16 pp 123 and 129; Cowen 2 [ssac [saacs Melbourne, Oxford University Press 1967 chapters 4
and 7,) In characterising Isaacs J as an interpreter of the Constitulion, Cowen chooses the words

“the flane of an aggressive nationalism® and °the theme of an expanding national power", [dp 149,
See also Crisp L F The Unrelenting Penance of Federalist Isaac Isaacs Canberra 1981,

45 See Windeyer J in Victoria y Commonwealth (the Fayrell Tax case) (1971) 122 CLR 353, 396, The
relevant passage is quoted at length in 2ines op c7é note 29 p 15,

46 Sawer ovp cif note 26 chapter 5, L , S o

A7 South Australia v Commonwealth (1942) 65 CLR 373, Victoria v Conmonwealth (1957) 99 CLR 578,

48 Although perhaps it would not have surprised all, One is driven to vonder just how far Alfred

 Deakin's pre-Federation views had been altered by fifteen months of hindsight when he wrote of the
States being *legally free, but financially bound to the chariot wheels of the central Government®,
Fedsrated Australia Carlton, Victoria, Melbourne University Press 1968 p 97,
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The bta‘ces are, of <’:ourse, ‘not eclipsed and 1f they continue w1th whau, in‘
an oxymoronic phrase, is an imperfect sovereignty, it is a type of sovereignty
nevertheless. This is nowhere clearer than in the post 1920 history aof
federal implications. If Engineers’ ever intended to exclude implication from
constitutional  interpretation,*®  this  doubtful  proposition  received
contradictian, firstly in obiter®® and subsequently in decisions that
resurrected inter-governmental immunities,®' albeit in a form more suited to

. modern views of the Australian Federation.

Yo judge has attempted an explicit revival of the doctrine of reserved
pawers but its logic has eked out a shadowy existence. It has appeared in
recent years in the not infrequently asserted imperative of preserving the
“federal balance". It has shown itself mostly in minority and dissenting
pos:.tmns but has evidenced some real v1gour in ascertamlng the incidental
area of Commonwealth pawer.s= The scope of the new doctrine, if it can be so
dlgnlfled is quite without definition because of the failure of its prononents
- to rationalise it with, or .differentiate it from, discredited, pre-Engineers’
positions or answer criticisms of it.®® All that can be said is that some
judges see as a concomitant of statehood some irreducible core of legislative

pawer,

The new immunities doctrine, on the other hand, is generally accepted and -
has recently been unani;hously applied.s< It is now recognised as comprising
a pair of distinct rules based on the same fundamental proposition. Implicit
in the Constitution as a whole, and s 106 in particular, is the essential

indestructibility of the States. Two prohibitions are thus placed on the

49 The inconsistency between this and aspects of the decision itself has frequently been pointed out,
See Nouglas op cif note 29 p 108 and references he cites there in note 16, .

50 Particularly those of Oixon J: Auséralian Railwvays Union v Victorian Railways Commissioners (1930)
44 CLR 319 by inplication at 390; dest v The Cosmissioner of TFaxation (1937) 56 CLR 657, 681-883; .
Essendon Corporation v Criterion Theatres (1947) 74 CLR 1, 22-23,

81 Melbourne Corporation v Commonwealth (the State Banking case) (1947) 74 CLR 31 The Payroll Tax case
op cit note 45, Queensland Electricity Commission v Commonwealth (1988) 61 ALR 1,

52 Ses Douglas op cit note 29 pp 114-134; Zines The High Court and the Constitution, op cit note 29
p 39-40, 61, 77-78,.251-252; 304 and hxs *The State of Constitutional Interpretatzon op cit note 29
p 280- 282 and generally,

53 Douglas gp cié note 29 and Zines op it nate 29 discuss the criticisns that can be, and are, made,
See also “The Concept of the 'Federal Balance'® (1986) 60 AL/ 653,

54 Electricity Coamission, op cit note St,
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be. They can be stated with epigrammatio simplicity as: "(1) the prohibition
against discrimination which involves the placing on the States of special
burdens or disabilities; and (2) the prohibition against laws of general
application which aperate to destroy or curtail the continued existence of the
States or their capacity to function as governments".®® The second rule is
carefully expressed to stress one fundamental aspect. It does not immunice
functions undertaken by a State Government but, rather, its capacity to
function as a government.®s [t is concerned with institutions not activities.
As Stephen J put it in a much quoted passage; it serves to pratect “the
structural integrity of the State components of the federal framewark, State
legislatures and State executives".S7 There is nao reservation of pawers

lurking in this dactrine.

To the extent that these implied limitations define the irreducible nub of

Australian statehood, and they ‘are the only substantial guidance to be had

or inviclable corpus of attendant power.® This, in theory at least, leaves
cpen the possibility that, unless some notion of\reserved povwers is revived,
the States could be shorn of all exclusive power and, indeed, through the
operation of s 109, of the totality of their legislative.capacity’™® VWhat then
would constitute equality for a new State in Australia? It would have to
possess some kind of government capable of an -unrestricted exercise of such
pawers as are, from time to time, not exclusive to the Commonwealth. Vhile
the initial structure of that government need have no definite form, it would

also. have to possess the same, largely unfettered, capacity to effect internal

55 Jd per the nov Chief Justice at 19,

5 Ibid,

87 Keowarta v Bjelke-Petersen (1982) 153 CLR 168, 216,

§8 *The foundation of the Constitution is the conception of a central governent and a number of State

- governments separately organised,  The Constitution predicates their continued existence as

independent entities, Among them it distributes powers of governing the country, The framers of
the Constitution da not appear to have considered that power itself foras part of the tonception of
a government, They appear rather to have conceived the States as bodies politic whose existence and

- - - nalure--are- independent-of- the powers-allocated to them,* -This is Dixen J's concise -summation in-- -

 State Banking, op cit note S at 82, _

59 Whether this is a practical possibility is another question, As has been pointed out, even the most
expansive of Commonyealth powers, the external affairs power (s S1(xxix)), is not without its
linits, {Zines "The State of Constitutional Interpretation* ap cré note 29 p 286,
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constitutlonal change en;oyed by the existing S’ca’cec Is there anything ta

require that a new State share even these minimal attributes?

It must be concluded that the exiating federal implicatione that limit
Commonwealth power have na direct application to s 121. The States, for
instance, have no legislative capacity in the area of new States and it i$ hard
to envisage Commonwealth uses of the section that would infringe other
"traditional"® areas of State power. The fundamental reason they are
inapplicable, however, is to be found in the nature of s 121. It specifically
empawers the Commonwealth to legislate with respect tao the government of a
new State. If any such legislation could be said to be discrimination aimed at
a State then the discrimination is autharised by the section.®*® 8o is the
creation of the new State's structure Untll the pawer has operated there is
ng “structural 1ntegr1ty" to protect. The established implied limitations arek
conservative in nature®' and apply to existing States. It is only once a new

State is constituted that it will fall within their protection.

This being so, are there any necessities related to new States that might
be seen to compel other implications restrictive of the scope of s 121? The
foregoing .discussion reveals many indications, aside from the inapplicabilify
of United States' precedent, contrary to an implication of equality. There
cannot, today, be any presumption of a preexisting equality. The historical
situation is irrevacably changed and no entity can”now occupy the position of
one of the Australasian colonies immediately prior to 1901.%  Further any
candidate for statehood has to make its compact, not with the several
colonies-cum—-States, but with the Commonwealth. This would always have been
the case but the consequences have changed with the nature of the Federatiom.

The Commonwealth will not in any sense be "representing the States" for this

60 That certain Commonwealth powers of their nature include a capacity to discriminate against States
was widely recognised in fleciricity Commission, op cit note 51, See particularly Deane J at 44-45,
81 The implication that prevents the placing on the States of special burdens is aimed, not at

. preventing differential treatnent as such, but, at their being applied to strike oo facto ab the ..

existence or functional integrity of the State components of the Federation, State anking, vp cit
note 51 at 81-82 per Dixon J,

62 However analogous the present position of the Northern Territory, there is a crucial distinction,
It is not a self-governing colony of the Imperial Crown, it is a territory of the Commonvealth under
its unfettered control,
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purposa,®® . rather. it. will. be. the central. authority . of .the Australian mnation, - -

exercising its full pawer in the matter. It is with the requirements of that

nation that the applicant will have to come to terms.

There are some inescapable fundamentals. Haowever else it may be denuded
of meaning, the term "State" in the context af a constitution refers to a unit
of government. Further Australia is a federal nation, or commonwealth,4 and
it is of the essence of a federation that the regional components are
independent and autonomous to the extent of their powers. A State must
therefore have its own government and the Commonwealth could not retain to
iteelf the actual or potential capacity to exercise that gavernment. This
implication is distinct from, but rests on ‘the same ‘basis as, that which
protect the structural integrity of existing States and is reinforced by the
conclusion that s 121 cannot be used to rewrite the distribution of powers

effected by the Constitution in the case of a new State.

" On "'the‘_ borderline ~ af  this 'fequirement is " the 'question’ whethér' the ™ =~

Commonwealth has the capacity to impose on a new State the condition that
laws might be subject to disallowance by the Governor-General. Much might
depend on the terms of such a condition but it is to be noted that, in the
British imperial tradition, such requirements have not been seen _as

incompatible with self-government and substantial independence.

The one remaining question is as ta the scape of a new State's
legislative power. The reason there is any question is the absence of an
express provision, such as the United States' tenth amendment, allacating to
the States the residue of powers not otherwise granted. That was undoubtedly
the intended distribution and it was effectively achieved in the case of the
Original States by ss 106 and 107. But, as has already been demonstrated, the
‘méré ‘pr-‘eAse‘rx;ai-:iz‘an‘ .6f a ﬁek .S.ta‘tev'é éoﬁsﬁif.ﬁtion raﬁd fcm‘tefs‘ Brings witﬁ 1t ﬁo-

guarantees as they have no predetermined form.
63 The role envisaged by Sir George Turner, at the Adelaide session of the Conveniion, in the contexi
of urging that any existing colony that did not immediately join the Federation should equally be

~ subject to terns and conditions, febates, op cif note 1 p 1007,
64 Depending on whether the recitals in the Constitution or the Auséralia Act are preferred,
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If the Commonwealth were to seek to deny to a new State legislature
capacity aver certain topics, condition its ‘exércise, or entrench a government

structure, it would need to place such provisions beyond the State's pawer of

 constitutional amendment. To be effective, those provisions would require

pratection beyond that provided by ordinary manner and form requirements
which might be expected in such a context. Equality for a new State, in a
very real =cense, comes down to being endowed with an uncontrolled
constitution. If the Commanwealth can determine the content of the new
constitution there seem to be no theoretibal . objections to its creating
provisions that are unamendable by the entity being constituted. As
Conmonwealth legislative pawer over the constitution ceases once the new State

has been admitted or established, there  is. the prospect of it becoming

‘absolutely immutableSS. - This problem could be solved if it is possible ta

subject a power of constitutional change, granted to a »nefw_StAate,: to the

‘requirement that any bills be reserved for the ‘conéurrenoe of the Governar-

~ General.

"The federal nature of Australia, of itself, seems insufficient to raise an

implication . hmiting the Commonwealth's ability to restrict the leglclatwe
‘pawer of new States. As has been demonstrated, 1t appears mnot even ta
‘guarantea Original States any partlcular residuum of power. ‘i‘his‘ certalnly has"‘
. same surprlslng results ' It leaves open the p0881b111ty that a new S’cate"
brvmlgh’c be created without any power to make laws at all. Further, ‘there exists
the potential for- 1eglslat1ve vacuuns. If a new State's competenoy were

'resx:mcted ta a set of enumerated pawers and if these did not include pawer, -

say, over mtra—-State trade and commerce, then no 1eg*sla’cure cauld act in the

" area at all 56

65 The possibilily would aluays remain of amendment via the pondarous machinery of s 128, That depends

. an the new State constitution being vieved as a part of the Federal Consmutxon See. Quick;.and L

Garran gp cif note 16 p 930, :

66 This latter possibilily could be avoided by conceding the Connonvealih an ability t.o impose

- conditions upon the exercise by a new State of its powers, while denying a capacity to vithdraw the
substance of any of the residue of power that belongs to Original Slates, Thus nanner and fora
provisions: a "just terms” requirement on the acquisition of property; or a "due process of lav"
stipulation could be acceptable, It can be objected that any conditioning of power constitutles a
vithdrawal of power but, while the proposed distinction could be difficult to draw, it cannot be
said to be unreal, Indeed, there is a close analogy in administirative law in the doctrine that a
pover to requlate does not constitute a power to prohibit, Swan Hill Corporation v Bradbury (1937)
56 CLR 748,
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,,,,,

Commanwealth discretion in this matter. If a potential new State were to ‘
comprise or contain people with political and social traditions substantially
divergent from those prevalent in Australia, it might be necessary, bath for
the maintenance of their integrity and for the protection of the interests of
the wider national caommunity, to enact a rigid constitution. There is nao
reason why a State itself might not be a mini-federation. Conditioning the
exercise of legislative power with, for instance, bill of rights style
pravisions could be desirable, on the one hand, to produce a degree of harmony
with the expectations of Australians generally or, on the other, to protect a
minority within the new entity.®” ‘This can well be said ta be another area in
which the prevalent political realities and the good sense of the Parliament

should be relied on to define the boundaries of Commonwealth power.

67 For a discussion of these types of procedure and their problems see: Palley C “Constitutional
Devices in Hulti-Racial and Multi-Religious Societies® (1968) 19 WIL¢ 377, ,
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¥hen examined in the context of the Constitution, s 121 praves far from
sphinx?like. It feveéls the Parliament folbe iﬁ pcsaeéaioh of an appropriately
wide-ranging pawer over the subject matter of the section. The Commonwealth
has an optional and exclusive pawer to create new States and from any
territary, subject only to s 124. It is unrestricted in the mode of
constitution making it chooses to recognise or adopt and in its control of the
structure of government thereby created. It may, in general, specify such
transitional provisions as are required. Thaose restrictions that clearly
emerge are appropriate to the federal nature of the nation. The new entity
-must be a State. As such it is required to have an autonomous government and

some representation in both the Federal Houses. It is also a “State" for most

- purposes where that term is used in the Constitution and is therefore subject

to the distribution of pawers and respansibilities therein, much as are the

Original States,

Vhile it is concluded here that the Commonwealth can entrench aspects of
the new State constitution and withdraw from its legislatﬁre areas of
 legislative power, this is an issue of such importance that it might well
warrant clarification through constitutional amendment. The infelicities .in
‘the wording of the section could alsa be profitably remedied. The false
dichotomy between “admit" and “establish" should be eliminated. The Adelaide
Convention version, "may ... establish and admit" would state the true paosition
with clarity. The misleading impréssion "of an additional “terms and
conditions" power should also be remaved. Unadorned words to the effect that
the Parliament may set the level of representation in -either ‘House of the
Parliament, as it thinks fit, should not be capable of being read as other than

enhancing the power the section grants.

Given the very real rigidity of Australia's rigid, federal Constitution,
the approach to any opportunity'—af clarifying s 121 either by' amendment or
interpretation should, as far as paossible, be conditioned by the need for

flexibility and a preparedness ta expect the unexpected.
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