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EXPECTATIONS IN THE FORMATION OF A CONTRACT

-Professor DW Greig
It is not possible te proceed far in the Law of Contract withoﬁt
being confgonted with pfopositions based upon or deriyed from the inten-
tions of ene or other, or even of both, of the parties. To take sbee
examples: |
1. In order to be binding as a contract, an agreement
requires an intention to create legal relationms.

2. The test of whether a statement is an offer or an
invitation to treat is one of intention: did the
person making the statement intend that it should be

converted into a contract by an act of acceptance?

3. Whether a statement made by a party to a contract
constitutes a term in that contract depends upon
' Whether that party intended it to be.
4, In a situation where the terms of the contract appear
to be ambiguoiis, the court. should 1nterpret them in

order to give effect to the intentions of the part1es.7"

Iﬁ will not be controverted that, as soen as the'attempt is made‘
to analYSe such statements, it will be appareht that, to a greater or
lesser extent, their application depends upeh a fictionallrather ;haq'an
actual ihtention. In situatiofis 1 and 2 the courts will be greatli'.:

influenced'ﬁy a number of suppositions which will often have little to do

‘with any actual intention (or at least not an intention that is shared

or of which the cher party is aware). TFor instance, in a colmnerc'via]._"‘
transectibn the'ceurte will'act oh the basis\that, ﬁowever unclear the |
terms in:wﬁich the intention is expréssed, the parties did intendvto
create legally enfOIceeble obligations. In the domestic situation, on
the othérvhend,_é degree of certainty will be necessaryvto persUade the

court that such an intention was present.

Similarly;.when dealing with the distinction between offers and

invitations to treat, the legal profession has for long accepted certain



axioﬁe.eith little regard for their lack of logical justification. It may
be reasonable to start from an assﬁﬁpﬁion that advertisements in circulars
do not constitute offers Capeble of being accepted by "all the world" (other-
wise the merchant would be open to demands far exceeding the supply of goods
available to him), but the same fector can hardly be relevant to sales of
goeds in shop windows or on supermarket shel§es. Nevertheless the dogma
that such disﬁlays amount only to ipvitations to treat is based upon an inten-
tion attributed to the trader, and whicﬁ, presumably, is supposed
to be apparent to, or perhaps even shared by, the would-be customer.

~When it comes to cases in category 3, the courts are less coy

about admitting that their reliance upon intention is based upon appearances

rather than rveality. As Gillard J said in Blaknmey v J J Savage & Sons Pty Led
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Williams [1957] 1 ALL ER 32

"To find a warraniy exists, the court must be satisfied
on the whole of the evidence that the parties intended
that any statement made should constitute the giving of
a warranty to impose contractual responsibility on the
person'making the statement. Since such intentions must
" be determined objectively, ... the couft is not bound to.
. discover what was-actually in the aind of edther party; 4':‘

when the statement was made."
In situation 4 a court will, domestic situations apart, usually
make the underlying assumption that the parties intended legal relationms, so

that it is prepared to go to considerable lengths to ascertain theé contractual

intent of the parties. As Lord Wright said in Scammell v Ouston [1941] AC 251
at 268:

"The object of the court is to do justice between the

parties, and the court will do its best, if satisfied

that there was an ascertainable and determinate intention

to contract, to give effect to that intention, looking at




'the substénce and not mere form. It will not be

deterred by mere'difficulties of interpretation.”

The objective test of intention requires the situation to be
judged By the worde_end conduct of the perties,ban approach that is but
anofher manifestation of that most self-righteous of beings, the reasonable
man. In ascertaining the parties' intention recourse may be had to various-
tools. Was there an effer and how was it accepted? In answering these
questions a variety of assumpeions~are made about what the law should
require and howwhdividuals should conduct themselves in relation to itsvrules.
In writing on the Jurlsprudential foundation of the law Salmond wrote that the
law was the law because 1t was the law and for no other reaon. known to the 1aw;r
In relation to the law of contract one is tempted to say that it is the lae-.
because 1awyers,'and mofe particularly judges, believe it is the law and
because it conforms to a gertain view of society and the way in which indiv-
iduals operate within it.

Without wishing to belabour an obvious point, certain periods

have seen the emergence to an influential position of particular interest

groups. In the nineteehth century successive Factors Acts in England were

the attempt of the eommercial communi ty to proLect traﬂSﬂCtlgna at tne expense.

of property. The need for the later of thcse Acts was . in part broeght about by the

attitude of the judiciary who SOught to protect property by 1nterpret1ng'such

- legislation restrictively. ‘Indeed the courts continue to show considerable

hesitation in applying the concept of ostensible owvnership or authority to

protect an’ 1nnocent party to a Lransactlon at the expense of the rlghts of

the orlglnal owner: see Moorgate Mercantlle Co Ltd v Tw1tcﬁ1ngs [1977] AC 890

Nevertheless, in the present century it is probably true to say that
the courts have made a more conscious effort to satlsfy some of the demands of
the mercantile community. As far as the position in England is concerned, 1932

probably marks something of a dividing line. The previous year W N Hillas



and Co Ltd v Arcos Ltd had been heard in the Court of Appeal (36 Com Cas 353).

Havingrfound himseif inra minority in:Mag;and'Bﬁtchér'Ltd v The King (the
Court of Appeél judgments were not teported; the House of Lords decision
(1929) appeared later in [1934] 2 KB 17n), Scrutton LJ expressed his con-
tinuing disapprovél of that decision (36 .Com Cas 367-8):

"I am afraid I remain quite impenitent. I think I

was right and that nine out of ten business men would

agree with me. But of course I recognize that I am

bound as a Judge to follow‘the principles laid down

by the House of Lords. But I regret that in many
commercial matters the English law and the practice

of commercial men are getting wider apart, with the

resﬁlt that commercial business is leaving the Courts

and being decided by commercial arbitrators with infrequent

- reference to the Courts." -

Perhaps. because of this warning. Lord Tomlin (with whom Lovds Warrington

iy

and Macmillan concurred (19323 28 Conm Cus 23 at 33} made his famous statement

[]

(at 29) that "the problem for & court of construction must always be so to
balance matters, that without violation of essentidl principle the dealings -
of men may as far as possible be treated as effective, and that the léw'may

not incur the reproach of being the destroyer of bargains': as for May and
y & ’ Lfiay and

Butcher Ltd v The King, that case did not "afford any assistance in determin-

‘iné fﬁe.pfésénf.céséd 6a£ éé); ‘ér'aé‘Lérd Wright put it (at 36~7):
"The document ... cannot be regarded as other than artistic,. .

'vaqd may appear repellant to the,trained sense of an equity .
draftsman. But it is clear that the parties both intended to
make a contract and thought they had done so. - Business men

v'often record the most important agreements in crude and

' summary fashion: modes of expression sufficient and clear to
them in the course of their business may appear to those

' unfamiliar with the business far from complete or precise.

- It is accordingly the duty of the Court to construe such
documents fairly and broadly, without being too astute bf

 subtle in finding defects".




While this was,a,change,qf,attitude and a .welcome one.at .that, it was never- -

theless a patronising attempt to bridge some of the gulf between the legal

world and the world of commerce.

. It is in many ways an uneasy relationship as will be demonstrated

shértly, but before pursuing that issue, it is worth returning to the question
of the influence of Parliament, or more accurately those intefests which have
exercised influeﬁcé over the legiélature. Whatever may have been the conflict
between thé COgrts.and Parliament over the protection of property or of
transactions, the law (or at least the lawyers who creatéd it) made comﬁon
causeIWith'thevcommerciai‘community over relations between merchants and

their customers. The doctrine of caveat emptor was a long time dying and,

'in the more specific matter of the negotiation of contracts, vestiges of the

doctrine still survive.
The question of who is the offeror in relation to goods adver-
tised for sale in a shop provides a fascinating illustration of the way the

legal mind operates in a manner which the layman often finds totally unreal.

‘For example; the origin of the rule that goods marked with a price~tag do

not constitute an offer seems to have been the exchange between counsel for

the plalntlff and the trial Judge, Baron Pdrne, in T;mothy v Slnpgon (1834) 6

Car & P 499. The plalntlff and his clerk saw some items of linen in the
defendant's shop,wiﬁdéw, including a dress priced at 5s 1lld. The plaintiff

sent his clerk into the -shop to purchase the item.  The clerk asked for the’

dress andbgaVe'the éhqp aséistant a sqvereigﬁ, out of which to take the 5s 11d.
‘However, the'assistant'said'that tﬁe'dféss was'7s'6d.‘ The plalntiff then

entered the shop and sald that ralslng the price was an 1mp031t10n. One of

the assistants said "I suppose we must 1et him have it," but another said,
"por't let himfhéVe‘itg he is only a Jew; turn him out." 1In the struggle that

followed to evict the plaintiff several blows were struck, a policeman was




called and the plaintiff was taken inﬁo cuétody. This was an action for
assault and false imprisonment, but, in the coufse of his address to the

court on the plaintiff's behalf, coupsel said (at 500): "If a man advertises
goods at a certain price, I have a right to go into his shop and demand ihe
article at the price marked", to which Parke B replied: "No; if you do, he'has
a right to turn you out. The plaintiff was atrespasser in continuing iﬁ the
house.” | |

This "leading" authority was cited by Pollock, Principles of

Contract 12th ed (1946), p 14, fn 14, and by Cheshire and Fifoot, Law of

Contract 3rd ed (1952), pp 26-7, the former refraining from mentioning the

then recent case of Wiles v Maddison [1943] 1 All ER 315, the latter relegating

it to a brief footnote refevence. Chitty Law of Contracts 20th ed (1347), p 19,

needed no direc£ authurity;othe; thauvﬂrainggr‘v Goggh’{lS@é}’AC 325§‘a;case:
Aéaiiﬁg ﬁiﬁﬁ iiéﬁiiiff éovfaxﬁfinn arid omif.iﬁciéeﬁtéilf fﬁiéiﬁg & guastion con~
cerned with price_iisté sent out by a wine merchant, for the Statement:-ﬁﬁ
price list is in fact merely an invitation to do business, like the price.
tickets exhibited on goods displayed in shop windows." A similar statement

appeared in Sutton and Shannon On Contracts 4th ed (1949), p 24,

In contrast, Wiles v Maddison was a prosecution for breach of a
wartime regulation - the Meat (Maximum Retail Prices) Order, 1940, art., & -

that no petrson "shall sell or offer or expose for sale ... any meat at a

" price exceeding the price applicable under this Order". The appellant had

cut, wrapped and put an invoice on a number of pieces of meat to be delivered

the next day to various customers. An inspector discovered that the price

~marked on each plece exceeded the maximum permitted under the Order.vahe

' Divisional Court held that the appeilant could not be convicted of an offence

because he had yet to offer a package to the customer concerned. However, in
the course of giving;judgment, Viscount Caldecote LCJ observed ([1943} 1 A11

ER at 317) that a person might "be convicted of making an offer of an article




of food at too high a price by putting it in his shop window to be sold at
an excessive price", and Tucker J eXpressed his general agreement.

Although Wiles v Maddison was cited in Pharmaceutical

Sggig:y_gj_ﬁxgaﬁ_ﬁ;iﬁgig_v Boégs Cash Chemists Ltd, its sigﬁificance was
totally ignored. The reason is not hard»to understand. Fotr the
defendants to be convicted of an offence under s 18 of the Pharmacy and
Poisons Act, 1933, it had.to be shown that a sale of a proprietory mediciﬁe?
which contained two substantes inclu&ed in 4 Poison List in the Aci, ha&.ﬁot

been "effected by, or under the supervision of, a registered pharmacist" as

- required by-the Act. - The defendants' premises were laid-out as a self-

service store and the duty pharmaciét was positioned By the two cash desks.

In order to argue that an offence had been committed, therefore, the éfosecutof

had to argue not only that the goods on display constituted an offer, but that

‘an acceptance had taken place before the customer reached the cash desk. It

was the absurdity of the latter proposition which greatly re-inforced the

view of Lord Goddard CJ ([19521 2 QB 795 at 802) and of the Court of Appeal

b([1953] 1\QB 401va£ 466, 408) that the display did not constitute an offer.

In the opinion of the Chief Justice ([1952] 2 QB at 801), it was "a well-

“established principle that the mere exposure of goods for sale by a shop~

keeper indicates to the public that he is willing to treat but does not amount

to an offer to sell.” This view of the law was endorsed by the Court of

Appeal.

:‘itlhas airéady Beeﬁ éuggested_that there was a dearth of .

‘authority on the point. Hence the fact that the principle was "well-established”

appeared to depend more upon legal mythology. That its logic would ﬁotvnééeé—f
sarily appeal to:laymen was ig@ored, though Lord Parker CJ did at least
ackﬁowledge the discrepancy between.the law and normal expectatioms in Fisher
v Bell [1961] 1 QB 394, The defendant had been prosecuted under s 1 of the -

Restriction of Offensive Weapons Act, 1959 (UK), it being alleged that he had




" offered for sale a "flick knife'". A knife which satisfied the statutory

description of such.a weépon had been displayed by the defendant in his
shop window aldngside a notice: "Ejegtﬁr knife - 4s". The Divisional Court
held that no offence had been committed. 1In the words of Lord Parker cJ
(at 399):. |

"I confess that I think most lay people and, indeed,

I myself when I first read the papers, would be inclined

to the view that to say that if a knife was displayed in

a window like that with a price attached to it was not
offering it for sale was just nonsense. In ordinary language
it is there inviting people to buy it, and it is for sale;
but any statute must of cburse be looked ét in the light of
the general law of the country. Parliament in its wisdom
in passing an Act must be taken to know the general law. 1it
.is;perfaétly~clear that according to tﬁe ordinary -law of-
‘contract-the‘ﬂisplay of an -article with.a~pricé on‘iﬁ'in a 

shop window ig merely au invitation to treat.”

el

Two points need to be nudé about this ldne of authority. Fiust,

it was an extremely tenuous one until Lord Goddard CJ accepted the prinéiple 

" as already "well-established". On the facts of the Boots case the same ¢6n4

clusion could have been reached in the defendants' favour even if the display

had been regarded as an offer. The placing of the goods into the basket she

) Was‘carxyipg.by‘the customer could hardly constitute.an .act of.acceptance - -

because an acceptance normally has to be communicated. The appropriate person to

Yeceive notice of acceptance on behalf of the defendants was fheApéfsdnvoh

the cash desk. It was open to the registefed pharmacist to intervene, if

necessary, to revoke the offer before the moment the customer presented the

goods for payment. Certainiy there would be no doubt that conclusion of the

contract would be under the pharmacists supervision.

Secondly; it is not an adequate answer that this particular rule

is the law because lawyers think that it is if the law is out of hafmoﬁy'with




normal expectations. The normal r_eac;ti,onl,of, a person who, seeing, goods .
displayed at a particular price in a shop winddw, enters the shop to buy
them at the price’given, but is then told that the price is now so much
higher, is that he has been-cheatedf That this reaction is not at all un-
reasonable and that.society has an interest_in traders abiding by theii”
apparent promises are demonstrated by legislative intervention on behalf of
the would-be customer. In Britain the position is governed by s 11 of the
Trade Descriptions Act 1968, In Australia, s 53 of the Trade Practices Act

provides:

"A corporation shall not, in trade or commerce, in
connexion with the supply or possible supply of goods
. or:services or in connexion with the promotion by any
means of the supply or use of goods or services -
(e) make a false or misléadiﬁg'statémentrwith.fespectvto
~ the price of goods or services;"
and s 56(2) provides: '

"A corporation that has, in trade or commerce, advertised
- goods or services for supply at a special price shall offer’
such goods or services for supply at that price for a period
that is, and in quantities that are, reasonable having
regard to the nature of the market in which the corporation
carries on business and the nature of the advertisement."

" Expectations rather than intentions

It is perhaps time that some comment was made about the use of
"expectations' in the title of this paper. It has already been suggested that
"intention" is often a legal fiction which in certain situations can lead to

a totally unsatisfactory view of the law. In relation to the distinction just

considered between an offer and an invitation to treat, the distinction is said

to be based upon the intention of the person issuing the offer/invitation: is it
intended that it should be converted into a contract by a.simple act of accept-

ance? Such a test is, however, unreal. If one asks oneself what ate the

expectations oflthé_partieé, the‘ﬁajority of customers would believe thét they
were entitled to buy goods at the advertiséd or marked price. In the case of
the shop-keeper (in the days before legislative interference) he might well have
been aware of his probable contractual position of being able to refuse to supply

the displayed goodé, but he would also have expected a fairly hostile reaction

from a good many of his customers. Why should the courts not recognise the
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expectations of the community in an appropriate rule of contract law that

displayed goods with priqes'marked can constitute offers which a customer

can accept? . . ' i
The reference in particular decisions to the "intentions of

the parties" is sometimes a useful tool. However, followed slavishly ithcan

lead to absurdity. A genuine attempt to understand the expectations of the

parties would not suffer from the same inflexibility. 1In Esso Petroleum Ltd

v Commissioners of Customs and Excise [1976] 1 All ER 117, the House of Lords

was called upon to consider the legal nature of a series of transactions. whereby
motorists purchasing petrol from theappellants' garages received coins bearing

the features of a member of the English squad of players being sent to the

world soccer cup finals in Mexico in 1970. A variety of advertisements

‘appeared in the Press and on television: "Going free at your Esso Action

Station now'; "We dre giving voeu & coin with every four gallions of Esso petrol

yeu buy'; and large posters containing similary wording were displayed at some

4900 petrol stations. The respondents claimed that purchase tax was payable :;‘
on the transactions in respect of the coins on the grouhd that they had Been_
"produced in Quanfity for general sale" underrthe Purchase Tax Act 1963 (UK).

A majority of their Lordships held that, even if the transactions constituted
binding confracts, they were pgt‘ga%e§ pgcgqsg phg’cgngidgrggign.fo¥ each

transfer of a coin was not the payment of a price, but the entering into by a

-customer of a collateral contract to purchase a‘quantity'of'ESSO'petrOIL'

However, there'waévéYSHarp &iﬁérgehce of bpinibﬁ on the Queétidn of ﬁﬁefﬁéf |
there was a contract‘(ie a legally binding agreement) to dcquire the cbins.
Viscount Dilhorne and Lord Russell agreed withthe Court of Appeal that there
had been no intention to create legal reiations. In the words of'thevférmer
(at 120):

"True it is that Esso are engaged in business.’ True it is that

they hope to promote the sale of their petrol, but it doés not
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seem to me necessarily to follow or to be inferred that
there was any inténtion on their part that their dealers
should enter into legally binding contracts with regard
to the coins; or any intention on the part of the dealers
to enter into any such contract ot any intention on the

part of the purchaser of four gallons of petrol to do so."

The fact that the coins were of negligible intrinsic value was obviously

influential in the minds of those who could not imagine legal proceedings

being brought if a garage failed to make a "gift" of a coin as promised.

To a maJority of the House of Lords, however, there was a con-

‘tractual obllgation created by the arrangement. This view 1is well expressed

in the judgment of Lord Simon (at 121):

"I am, hbwever, ... not prepared to accept that the promotion
material put out by Esso was not envisaged by them as creating
' legal relations between the garage proprietors who adopted it
~ and the motorists who yielded to its blandishments. In the
first place, Esso and the gavage proprietors put the material
out for their commercial advantage, and degsigned it to attract
the custom of motorists. The whole transaction took place in a
setting of business reldations. 1In the second place, it seems to
ne in pener%l undesirable to allow a commercial promoter to claim
that what he has done is a mere puff, not 1ntended to create 1egai -
relations. - The coins may have been themselves of lxttle intrinsic
value; but all the evidence suggests that Esso contemplated that
they would be attractive to motorists and that there would be a
' Iaige ‘commercial advantage to themselves from the ‘scheme), an '
advantage in whlch the garage proprletors alqo would share.
'Thlrdly, I thlnk tnat authorltv suppoLtS the view that legal rela—.

tions were envisaged."

Then, having.cited with approval Rose -and Frank Co v J R Crompton & Bros Ltd

[1923] 2 XB 261 at 288, 293, and Edwards v Skyways Ltd [1964] 1 All ER.&96 at

500, his Lordship continued (at 122):

"I would venture to add that it begs the question to assert
that no motorist who bought petrol in consequence of seeing

the promotion material prominently diépléyed in the garage
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forecourt would be likely to bring an action in the county

court if he were ‘refused a coin. He might be a suburb

Hampden who was not prepared to forego what he conceived

to be his rights or to allow a tradesman to go back on his

word,"

The difficulty with either view is that it ascribes a specific
intention to both sides of an enormous number of contracts entered into in
quite different circumstances. Lord Denning MR's judgment in the Court of
Appeal at least had the merit of recognising that different situations might
have arisen. He sald ([1975] 1 WLR 406 at 408—9)

"If it be thought necessary to go through a legal analysis

I should have thought it was this: when a motorxist drives up
to a garage, he is met with an invitation to treat. The
garage stands there open for business with its pumps ready

- and all these notices or posters stuck about the IorecCUrtt:
-Maﬁy'é’moterist doeg not‘read]ﬁhem; ‘Re drives up to a pump
and asks the attendant for four gallons of petrol. That is
an offer to buy four gallons of petrol at the stated price.

The attendant works i(hie pump and delivers four gallons. That
is an acceptance of the offer. The contract is completé.

The mgtorist is bound to pay the price of the petrol‘and does’
so. The motorist does not ask for one of the World Cup coinms.
He knows nothing of them. But the attendant hands him one.

That is'a pure gift unalloyed by ahy taint of sale. o

‘Next "take ‘the motorist who has seen the poster and read all'
about the coins beforehand., His children have pressed him to
stop at the 'garage and buy petrol there. The posters then were
clearly an inducement which led him to buy petrol. In law it
was a representation inducing the contract of purchase. But
it was no part of the contract itself. It was a representation
indUcing it. The petrol was the same price in any case with
or without inducement. The representation was not a4 representa-
tion of existing fact so as to come within the Misrepresentation
Act 1967. It was a representation as to the future, saying"ohe

'coin (will be) given away with every four gallons of petrol.’
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'fhét’feﬁréséﬁtétién’would;lin law, be binding 1if both
parties intended that it éhould credte legal relations
bétween-them. :Their intention is to be ascertained by
1ookiﬁg at‘itAbbjectively, as a bystander would do. The
test is: would it be reasonably understood by reasonable
péﬁplé that it was a promise binding in law?

I must sava do not think reasonable people would regard
thé representation as a promise binding in law. It was
juétian advertising stunt to induce people to buy petrol
and to buy it at the current price. It gave the motorist
the hope and expeétation that he would receive a coin | -
with every four gallons of petrol, but it did not give

him the contractual right to a coin. Ifithé proprietdr':
ran out of coins and, when asked for one, said 'I am. |
sorry, I have no more left," the motorist would not have

a cause for action for damages."

Whilé‘placing'too great an emphasis upon the quesﬁipn gf:
infeﬁéién‘éna'iﬁué feééhiné the less satisfactory of the two possible
conélﬂsions; Loid Denning was at least attenpting a more vealistic approach.
Some of the expressions of opinion in which it was pointed out that the
Qalue of the ccins was so small that there had been no increase of price
to cover their'qoét seem to disregard altogether the motives and expecta-
tions of the éppeilaﬁts andvof tﬁeif client garégeégr Iﬁ'waﬁ at: leaét

recognised that the appellants intended the scheme to promote sales. For

wvarious reasons it.was seen as. a preﬁerable-alternativegtoAthat-of‘cutting -

petrol prices or of offering trading stamps (which would have had a

-calculable monetary value). Given the expectation of the appellants that

‘motorists would change their petrol buying habits in order to obtain the

coins, and the ex?ectation certainly of those persuaded to change their
habits that they would recéive a coin for each four gallons of petrol
purchased, the conclusion that there was no intention to create legal

relations is unacceptable.
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Problems in relation to contracts in, or required to be evidenced by, writing

A fruitful area (if that is the right expression!) for thwarted
expectations is in cases where a written agreement or memorandum of an oral
agreement is signed although it contains terminology which enables one of

the parties later to challenge the efficacy of the document.

The classic statement of the law from an Australian point of view

is that of Dixon CJ, McTiernan and Kitto JJ in Masters v Cameron (1954) 91

CLR 353 at 360 (numbering supplied):

"Where parties who have been in negotiation reach agreement
upon terms. of a. contractual nature and also agree that the
matter of their negotiation shall be dealt with by a formal

contract, the case may belong to any of three classes.

1. It may be one in which the parties have reached finality
in arranging all the terms of their bargain and intend to be
impediately bound to the performance Qﬁlﬁhosérterma,_but at -

the same time propoge e have the terms restafoed in & form

4
i
=

uller or more precige but not diffevent in

2. Or ... it may be a case in which the parties have completély
agréed ﬁpon all the terms of their bargain and intend no depért—
ure from or addition to that which their agreed teris expreésrér
'impiy, but nevertheless have made performance of one or more of

the terms conditional upon the execution of a formal document.

- 3.+ 0% ... -the case may be one in which' the intention of the
parties is not to make a concluded bargain at all, unless and
_until they execute a formal contract.
While contracts in categories 1 and 2 were enforceable, those in category 3
were not because "the terms of agreement are not intended. to have, and there-

fore do not have any Binding effect of their own" (at 361).

But how-isra selection to be made of the aﬁpropriate category?
According to the High Court, the "question depends upon‘the intention disciosed
by the language the parties have employed, and no speciai form of words is |
essential to be used-in or&er ﬁhat there shall be no contract binding upon the

P . |
-parties before the execution of their agreement in its ultimate shapef
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Nor is any formﬁla, such as 'subject to contractf, so intractable as alwéys
and necéssarily t0'§roduce that resdlt";(at 362). Nevertheless, the use of
such an expression prima facie creates an overriding condition, "so that what
has been agreed ypon must be regarded as the intended basis for a future

contract and not as constituting a contract" (at 363).

It must be admitted that the variety of phrases used which, it
is alleged by one party, render the bargain as yet incomplete does not make it an
easy matter for a court to identify the intentions of the parties in the context

of the three categories suggested in Masters v Cameton. In Godecke v Kirwan

(1973) 129 CLR for example, a document headed "Offer and Acceptance" had been
signed by the appellant purchaser and by the respondent vendor's agents.
Amongst the terms set out in the document were the following clauses:

“"3. Possession shall be given and taken on settlement upon

signing and execution of a formal contract of sale within 28

days of acceptance of this oiffer.

6. If required by the Vendor/S'I/we shall execute 4 further
agreement to be prepared-at my costs by his appointed Solicitors
containing the foregoing and such other covenants and conditions
as they may reasonably require.

Virtue J of the Supreme Court of Western Australia held'that, as it was contem-

plated that there should be a subsequent formal countract and that fresh terms

" could be incorporated in such a contract at the behest of the vendor's solic-~

.itors, the situation fell within the third category in Masters v Cameron so

that there was no concluded bargain._

The High Court reversed tﬁis decision. There was no doﬁbt thét
the subsequentlexecﬁtion of‘a formal contract was hdt,on tﬁe terms of the docu-
ment, regarded as a condition precedent.to the obligation to give and take
possession or to pay the pufchése price. TFor example, not'Only was the document .

headed "Offer and'Acceptance" but also it required immediate payment of $8000 .

-
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and referred to the fact that the appellant had 'this day purchased"
the property in question. The agreement was, therefore, more appropriately
classified under category 2 in line with the decision in Niésmann v

Collingridge (1921) 29 CLR 177.

As far as clause 6 was concerned, the fact that the formal
agreement might contain additional terms was not destructive of the enforce-
ability of the existing arrangement. While the negotiation of further terms
might suggest that the contract had not yet been finalised (May _and

- Butcher Ltd v_g‘[1934}‘2 KB 17n; Rossiter v Miller (1878) 3 App Cas 1124),

where the stipulation of the terms was at the discretion of a nominated
(even one of tﬁe parties), it was possible to regard the contract as binding.
 The crucial question appeared to be whether the discretion was subject to
reasonable restraint, In this‘casg_the_nisc:étién wééllimiféd_by.éip?ESé

refevence to the test of what was veasonzble by virtue of clause § itself:

{see Sweet and Maxwell Ltd v Universal News Services Lid (15641 2 Q2 699),
and also by fhe fact that any new terms must be consistent with fhe existing
arrangements between the parties éét out in the "Offer and Acgeptancef.‘
Even if the diééretion was not expressly limited, however, it might be

possible to view it in terms of what was reasonable (see Powell & Berry

v Jones & Jones [1968] 5 SASR 394}1

While this decision may be justified on the basis that i£~wa$:
the'ihfeﬁtidn‘of:the:péftiés;té:cénﬁré§t;o?.tﬁa?iit was their expectation..
that they were entering into a binding arrangement, there are sitﬁations
in which the reference to presumed intention might well defeat thé parfies'
expectations. The éxistence of the Statute Qf Frauds gives rise to obvious
problems iﬁ striking a balance between the need to apply the letter 6f the
legislation and the objective of preventing it being used as a yehicle for

the avoidance of bargains.

One can only suppose from the reluctance of the Australian
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States to repeal'fhe various equivalent statutory provisions (only the

ACT and Queensland have dared dispense with the section of the sale of
goods legislation reuqiring a written note or memorandum of a contract

with respect to gequ te tﬁe value of $2O 6£ mofe in ordef to eﬁable a
party to enforce tﬁat contract as long as it remains executery) that they
are seen as providing pfotection against fraud or other unconscionable con-
duct. A number of obvious arguments can be presented against the continued

existence of the remaining,vestiges of the Statute of Frauds:

1. The Sale of Goods prOV1810n has been abolished in a ‘
'number of jurisdictions with no apparent disadvantage; S
indeed, the step was taken in England nearlyja quarter

of a century ago;

2. Even in relation to sales or other dispositions of land,
the absence of a requlrement oi wrltlng to ev1dence the
contract has not been eqpec1ally d19advantaaeous to partles

neootiatlng such contracts in Scotland;

3. Although it has been accepted that a contract that needs to
be evidenced in writing may be terminated by verbal agree-
ment, there has been a reluctance to allow a verbal arrange—

. ment to modify the terms of the comtract. The reason for .
thisehesitation is logical enmough. If the written note or
memoraudum should 1ncorporate expressly or by implication’
all the terms of the contract, the Statute would no 1ongerv

 be satisfied if additional terms could be orally arranged

later to add to the ?re—existing, properly evidenced contract.

Given that such verbal understandings are commonplace, vhowever,

"the reasonable’ expectatloﬁs of the parties nlght well be

disappointed.

4. As far as the direct application of the Statute is concetned
v(ie,‘in_felationvteithe original formation of the contract),
the law has attempted in a number of ways to limit its opera-
tion. The doctrine of part performance was equity's means of
circunventing the Statute if a party ha& acted in a manner
explicable only on the basis that some such contract.already

existed between the parties.'
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(1) The doctrine of part performance

The scope of this rule is dependent upon three factors in
particular:

(i)~the'nature of the acts;
(ii) the degree of likelilood required that a contract exiéts; and
(iii wﬂether it is just the existence of & contract, or whether
the contract to which the activities point must be one

relating to land.

Some cherished beliefs may need to be reconsidered in the light

of the judgments of the House of Lords in Steadman v Steadman [1976] AC 536.

: Outside-the_magistrates’ court just prior to the hearing of one of the
parties' disputes over maintenance, H and W orally entered into what was
referred to asva "package deal”, the terms of which were as follows:
{a) W would'transfer her igterest in the matrimonial home, in which H Wa§ ‘
g ééiilAii§i§é5:t§ ﬁ‘féfAélﬁeé;l(bs that the existing méintenance'ordéf.Off
£2 weelkly in.V’é favour would be discharged; {(c¢) fhat the ﬁZ.SD oréeriiﬁ
their chiid'é favéur would contiloue; {4y that the srrears oé maintenance
(amounting to £194) would be remitted save as to £100 which H undertogk to
pay by the end of the month. Before the magistrates the‘parties acknowledged
the existence of this arrangement, but the magistrates only had jurisdiction
to make orders with respect to maintenance, which they did in relation to
~(b) and (d). H. paid. the ﬁlﬁ@ and his. solicitors sent N!s.solicitors~é;cén+-
veyance for hér to execute transfering‘her interest to him. This she fefused
‘to do.

vThe'first_issue-((i) above) necessarily raised on these facts is
the nature of the acts relied upon by the party seeking to enforéexthe
rarrangement. In his‘dissentingrjudgment in the Court of Appeal Edmund
Davies LJ refused ﬁq accept that the payment of the £100 could constitutel

such an act, felying upon the following passage from Cheshire and Fifoot,

The Law of Contract (8th Ed 1972) (cited [1973] 3 A1l ER 977 at 986):
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""The first point to notice is that payment, even of the
full purchase price, is not sufficient. The mere payment
of money may be explained on a number of grounds, and
there is certainly nothing in it to connect it inevitably
with a contract for the sale of land by the payee to the

payer.”
(This passage is reproduced in the 3rd Australian ed p 209 .)
Edmund Davies LJ continued by commenting (at 987) that, if payment by H
of ﬁhe entire price of £1500 would not of itself suffice, if "surely cannot
be the law that paymént of £100 under another term serves to render enforce-
ablerthis_oral.cép#fap:.f | |
vHoWevef,'both Roskill and Scarman LJJ Wefe prepared to accépt.
that the payméﬁt.of the £100 was in the ciréumstances a sufficient act of
part performance. The latter distingui shed it from a _payment of part or all
'of the purchase mon;y on the ground that the purchase money would be repay—'
able if the cohtract could not'ﬁe enforced, whereas the £100 was a suﬁ which

W could keep.

On appeal their Lordships (Lord Morris dissenting) held that the
payment of the £100 was, taken in conjunction with the other circumstances,
sufficient. In the words of Lord Simon ([1976] AC at 564) :

"the payment of £100 would, standing by itself, have been.
. equivoecal: . it would not even inargin_ally have been more
suggestive of performance of a contractual term than other-
wise. 'But taken together with the other acts and forbearances

of the husband in relation to the summary matrimonial proceed-

-lngs it becomes strongly indicative of a ‘bargain."
However, there were a number of suggestions that 1t was about
time that a more fundamenital loock was takeﬁ at one of the law's (or should

one say, more correctly, one of equity's) unthinking beliefs. Lord Reid

had this to say (at 541):
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"Normally the consideration for the purchase of land is a
sum of money and there are sStatements that a sum of money
can never be treated as part performance. Such statements
would be reasonable if-the person pleading the statute
_tendered repayment of any part of the price which he had
feeeivedvand was able thus to make restitutio in integrum.
That would remove any 'fraud' or any equity on which the
purchaser could properly rely. But to make a general rule
that payment of money can never be part performance would
seem to me to defeat the whole purpose of the doctrine and 1

do not think that we are compelled by authority to do that."
' Lord Dilhorne expressed doubts on the doctrine (at 555):

"If he paid the £1,500, there is well-established authority
for saying that that could not be part performance. We have _
not in this case to cons 1der wbcther that is right, though
jl flnd it dlft1cu1t to dlSC rn on Whﬁt prxnciple that conv

clusion has heen r(dcb 0 "o
As did Lord Simon {at 5065):

"It has sometimes been said that payment of money can never be
a sufficient act of part performance to raise the requlred
equity in favour of the plalntlff - or, more narrowly, that H
payment of part or even the whole of the purchase price for
an interest in land is nof a sufficient act of part perfornh:~
ance. But Pe1ther of the reasons put forward for the rule | 3
vJustlfies 1t as framed so absclutely. The first was that a

- plaintiff seeking to enforce an oral agreement to whlch the

Statute relates needs the ald of Equlty, and Equlty would not

‘ilend its aid if there was an adequate remedy at law. It was
argued that a payment could be recovered at law, so there was
no call for the intervention of Equity. But the payee might
not be able to repay the money (he might have gone bankrupt),

“or the land might ﬁave'a‘particﬁlafleignifieance for the
plaintiff (cf. the equitable order for specific delivery of a

chattel of particular value to the owner: Duke 6f Somerset v

" "Cookson (1735) 3 P Wms 390), or it might have greatly risen in

- value since the payment, or money may have lost some of its
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‘value. So it was sought to justify the rule, alternatively,
on the ground that payment of money is always an equivocal
act: it need not imply a pre—existing contract, but is equally
consistent with many other hypotheses. This‘may be so in many
cases,'bqtfit is not so in all cases. Oral testimony may not‘
be give; to comnect the payment with a contract; but circum-
stances established by admissible evidence (other acts of part
performance, for example) may make a nexus with a contract the
probable hypothesis._ In the instant case, for example, what was
said (ie, done) in the magistrates' court in part performance of "
the agreement makes it plain that the payment of ‘the £100 was also
in part,perfotmance of the agreement and not a spontaneous act of o
.generosity.oi.discharge.of.a,legal obligation-or attributab1e to
‘any othei-hypothesis."
Lord Salmon gave a number of examples where it would‘bé quite uﬁconscionaﬁle
for a contract not to be enforced following payment of the purchase price but
“no (other) act”of”pért'pérfdrmance; 'He then continued (at 571-2):
-"If the proposition that payment in part or even in full can
never be part performance ig correct, which, in my view, it is
not, then the circumstances, surrounding the.payment.must be .
irvelevant. T think, however, that the Court of Appeal wera bound

te accept this proposition by the authorities referrved to with

approval by the Earl of Selbourne in Maddison v Alderson, 8 App Cas

467, 479. On this basis, the reasons given by Edmund Davies LJ for
reluctantly dismissing the appeal appear to me to be‘impeccable.
The proposition has, however, never yet been debatedbefore. this. .

House, 1In Maddison v Alderson:it was assumed, without argument,

to be correct: in any event it was wholly unnecessary for the

" decision of that appeal. This House is, therefore, not bound to

" accept the proposition and, for my-paft;‘Iram'uﬁaBie to do so. I
believe that the analysis of ‘the proposition which I have attemﬁted-;
demonstrates that the proposition is fundamentally unsound and

would lead to grave injustice.”

As Walton J has stated more recently of Steadman v Stcadman in'Re Gonin [1977]

2 All ER 720 at 731:
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"The ratio decidendi of that case I take to be a clear affirma-
tion, overruling many;existing statements in the books to the
contrary effect, that payment of money may in special circum-
stances amount to a sufficient act of part performance to call
the equitable doctrine into play. If one may respectfully say' so,

from thi§ point of view it is a very salutary decision.”

If one tests the conclusion of the majority of the Court of Appeal
and of the House of Lords against the expectations of the parties, there would
seem to be no basis for contesting the judges' refusal to be bound by existing dogma.
The approach shows a refreshing respect for such expectations. To quote the
words of Roskill LJ ([1973] 3 All ER at 992):
- ﬁIbcbﬁfésé‘tﬁatklva‘rfi\»reva.t"t.hi»s»cbnbciusion without reluctance,
for it seems to me to accord with good sense and to avoid tech-
nicality.> If a layman were asked, 'Why did the husband pay the
£100 to the wife?' thereply would be, 'As a first step to the
- performance of the oral agreement of 2nd March 1972 of which one
' term was- that he should make that payment in addition to paying =
the 1,500 for his wife's intereet in the houss.' If a 1aym&n_ﬁouid
give that snswer, T do not think the court should return a differenﬁ-
answer unless compelled by authority to do so, and for my part I do not

think that authority does so compel.”

It is less easy to identify separately factors (ii) and (iii) (above

p 20). In velation to both, the opinions expressed in Steadman v Steadman are

more equivocal., Partly this is due to the fact that statements made by members

8 App Cas 467 were themselves not entirely consistent; partly to some'shift.in
emphasis that had already taken place between 1883 and 1974; .and partlyto some

difference of opinion amongst their Lordships.

However, to take as far as possible the issue first of the degree of
likelihood that a contract does exist (ie factor (ii)), one of the more frequently‘

quoted pronouncements from Lord Selborne's judgment in Maddison v Alderson is the

passage where he said (at'479) that all "the authorities show that the acts

relied upon as part performance must be unequivocally, and in their own nature,
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féféréﬂlé £6'éoﬁé_éu£ﬂlég¥éeﬁe££ és‘£h;tlaiieée56. The difficulty with
interpreting this paésage is to decide what degree of emphasis to give to the
word "unequivécally". For example, it would not be unreasonable in purely:
semantic terms~;o'regard it as synonymous with "referablé tovthe aileged |
contract and no other". 1Indeed, at one time it was so regarded. 1In Lord

Simon's words ([1976] AC at 563):

"The first view was apparently held at one time - in logical
consistency with the principie that the doctrine of part perform—
ance should not be allowed to undermine the statutory insistence
that the contract must not be proved by oral testimony. It wéui& '
seem, indeed, to be a reflection of the tendeﬁgy to regard the
 .doctriﬁe'bf.part.performance as a rule of evidence.  But it must -
often have led to a failure of justice, to Eqﬁity helplessly
standing\by'while the statute was used as an engine of fraud; sinée,
as Snell puts it (p 587): 'Few acts ofprt performance are sc eloquent
"as to point to one pérfiéﬁléridbﬁtféct alone.'! This idea is therefore
now to be regarded as 'long exploded', to use Upjohn LJ's expression

in Kingswood Estate Co Ltd v Anderson [1963] 2 QB 169, 189.

To be fair to Lord Selborne,- the Lord Chance110r>himself may not have

been going as far as his words might suggest. In an earlier passage (8 App Cas

~at 475-6), having pointed out that the defendant, in proceedings where an act

- of part performance is alleged, was "really 'charged' upon the equities result-

ing from acts done in execution of the contract, and not ... upon the contract:

itself" went on:

it is notlarbitrary‘pr hﬁreaédnabié_to Hold<thét.when<the.statﬁte-
Vsays,thatvné,aption_is_to be brought to.charge any person upon a-‘
contfact concerning land, it has in view the simple case iﬁ which
he is charged‘upon the contract only, and noi‘thatriﬁ which there
are equities resulting from res gestae subsequent to and arising
out of the contract. So long as the connection of those res gestae
with the alleged contract does not depend upon mere parol testimony,
but is reasonably to be inferred from the res gestae themselves,
justice seems to require some such limitation of the .scope of the

statute...”"
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Tn Stéadman v Steadman, Lords Reid and Simon made clear their accept-

ance of a lesser standard of proof. The latter, after remarking that "the

general standard of proof in civil proceedings is proof on a balance of probab-

ilities" (at 563~4), went on to cite Wakeham v Mackenzie [1968] 2 A1l ER 783

as correctly based upon the proposition that "the facts relied on to prové acts

.of part performance must be established merely on a balance of probability"

([1976] AC at 564). Similarly, in Lord Reid's view, "unless the law isto be

divorced from reason and principle, the rule must be that you take the whole

_circumstance, leaving aside evidence about the oral contract, to see whether

it is proved that the acts relied on were done in reliance on a contract: that
will be proved if it is shown to be more probable than not" (at 541-2).

Viscount Dilhorne's position is less clear, although his reference to Kingswood
.

Estate Co Ltd v Anderson [1963] 2 QB 169, in which "Upjohn LJ rejectad the con-

tention thai the scts of part verformance had o be rveferable to nc other title
than that alleged" ([1976] AC at 553), suggests bis general agreement with Lords
Reid and Simon. His later comment (at 555, see below. p 27 ) used the ambivalent

expression "point to" as the equivalent of "unequivocal".

On the other hand Lord Morris in his dissenting judgment seemed anxious

to resurrect the former, stricter interpretation of "umequivocally": "The acts

. of .part.performance. must. be .such .that .they point unmistakeahly and can only -
- point to the existence of some contract such as the oral contract alleged" (at

'546) . ‘Similarly, Lord Salmon preferred to é@cépt the'prin¢ip1eé4léi&'déwh‘iﬁ

Maddison v Alderson which he regarded as "highly persuasive authority" which he

was not prepared to reject (at 568). As for'Kingswood Estatc Co Ltd v Anderson,

that decision "exploded only the idea which had been expressed in some of the

older authorities that; in order to take a case out of the statute, the act of

'part performance had to show not only the existence of a contract concerning

land but also the very terms of the contract upon which the party seeking to




T
|
|
!
|
25
enforce it relied" (at 569).

When it came to factor (iii) there was a similar divergence of views.
é However, whether the act of part performance points to some such contract or
to the actual agreement and whether it must also point o that aspect of the
contract which concerns a disposition in land are matters which are both in

general, and specifically in the context of the facts of Steadman's case,

more important.

On the theoretical level, the'significahce of the use of a word like
"uneqﬁiVbcally' would be greatly reduced 1f the reference is to some such ‘con-
'tract as that alleged 1rrespect1ve of whether the act 1tself provided the

.ﬁeceesafy.nexus W1th a dlsp031t10n of land This seems to have been Viscount
Dilhorne's approach. He rejected the contention that in all cases tﬁe act of

~ part performance must be referable to a disposition of an interest in land.  Most
of the reported cases related to what his Lordship referred to as "single term con-
tracts for the disposition of land", so it was not surprising that they contained
dicta requiring a nexus between the act and the nature of such a contract. But,
in this case, the contract contained a number of elements. Although the trans-~
fer of the interest in the house was clearly an essentia; element, provided
.thefe was part performance ef an aspect of the agreéement, it was not neceseary
that there should be a‘direct connection between the act of part performance

‘and the transfer of titlé. AS to the emphasis to be placed on the word
unequivocal, hiSvLordSﬁip.thought.that "it does not mean any more thanvthet~
the acts of part performance whlch are alleged to have taken p]ace must p01ﬂtiv
to the existence of some such contract as, alleged" (at 556). In other'words,
the reference had to be to a contract such as that alleged and not'neeessarily

to one relating to a disposition of land.

Lord Reid expressed the position similarly (at541):

"You must first look at the alleged acts of part performance

and see whether they prove that there must have been a contract
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and it is only if they do so prove that you can bring

in the oral contract."
He justified this approach as follows (af 541}):

"The argument for the wife, for which there is a good deal of
authorify, is that no act can be relied on as an act of part
performance unless it relates to the land to be acquired and can
only be explained by the existence of a contract reldting to the
land. But let me suppose a case of an oral contract where the
consideration for the transfer of the land was not money but the
transfer of some personal property or the performance of some
.obligation.- The'personal property is then transferred or the
obligation is performed to the knowledge of the owner of the land
in circumstances where there can be no restitutio in integrum. On
what rational principle could it be said that the doctrine of pért
perfcrmancé is not to apply? And we were not referred to any case
of that kind where the court had refused to épéiy-i§; -Th‘:tiéns—

e
2r of the persomal property. or the periormance of the obligaticn
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would indicate the ewistence of a contract but it woul
that that contract velated to rhat or any other land."
Lord Simon was also in agreementwith this view of the law. Having
pointed out that "where, as so often, the only term to be performed by the
defendant is the transfer of the interest in land, the fulfilment of the other
conditions stipulatéd by equity will generally involve that the.effective
- act of part ﬁerfbrmadcé irdicates tHe'lédd'cbdcérﬁéﬁﬁ,‘hié,io%dsﬁib‘ééﬁfinﬁé&‘

(at 562):

"In Wakeham v Mackenzie [1968] 1 WLR 1175, a woman agreed to
sufrender her rent-restricted flat and keep house for an eldery
widower in consideration of his oral promise to leave her his
house by wiil: her action was held to be égfficient part perform-
ance. to make the widower's oral promise binding on his ?ersbnal

representative. The case must be compared with Maddison v Alderson,

8 App Cas 467, where the only material distinction was that the
woman had no house of her own to give up. This distinction might
‘be sufficient to justify the inference in the later case that the
hdusekeéper'sfactions implied a quid pro quo, a Bargain, which had

not been a justifiable inference in the earlier case (see Lord
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Blackburn. in Maddison v Aldeérson at p 487); but they could hardly

be said to have indicated a bargain a term of which related to the
widower's house."
It is true that he did regard it as uhnecessafy to decide the point in the
present case because of the existence of factors which did identify the land
in question (eg, 'procuring his solicitor to carry out the obligation which,
under the bargain, the husband had assumed of drafting the conveyance and
sending it to the wife"). However, his Lordship's sympathies were apparent
inthe following passage (at 563):
"Other acts of part performance by the husband proved that there
had been some contract with the wife, though without specifically -
indicating those terms which concernmed the house. The consent to
the justices' orders and the payment of £100 are, in my view, only
reasonably intelligible on - the hypothesis that the issues raised by-
© the cross-summonses in the magistrates' court had been settled v
by agreement. As for the other limb of Upjohn LJ's formulation of
the rule, the hushband's acts were consistent with the contract
~alleged by him.," .
There would appear to be little doubt, therefore, that the majority
of the House of Lords were in substantial agreament with Rnsklll LJ ({1913}
3 A1l ER at 992) and Scarﬂan LJ (at 994) in the Court of Appeal. On the

other hand, Lord Salmon in the House of Lords was not prepaied to overthrow

the -authority of Maddlson v Alderson on this 1ssue, agreelng ‘with Edmund Daviev

‘“J in the Court of Appeal and w1th Lord horrls. - Nevertheless, the fact remains
“that the maJorlty opinLon, Wthh formed part of the rat:o of the deczslon of
Athe Court of Appeal and of the Judgments of two of their Lordshlps, was in
favour of thlS further narrowing of the operation of the Statute of Frauds in

the interests of serving the expectations of the parties.
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The question whether such departures from established dogma will
strike a responsive chord in Australia could probably be answered without
reference to recent authority. However, ﬁhe issue was first raised in Millett
v Regent [1975] 1 NSWLR 62. The defendants were the parents of one of the
plaintiffs; the other plaintiff was their son-in-law. The defendants had
purchased for $4,500 a small house in poor condition. Theyhad contribuﬁed
$1,000 themselves and had raised $3,500 from a Bank. They then proposed that
the plaintiffs should live in the house and pay off the loan. It was later
agreed that if the plaintiffs did so and also repaid the defendants’'
contribution of $1,000, the defendants would transfer title into their names.
During the ensuing two or three years, various renovations were made with the

father's assistance, and, when it was decided by the plaintlifa that they

wou;d 11k” to cxtaﬁd the hou&e the Dank propoged making a larger. lodn to the.

plaintifis to ulicw them to pay off the earlier mortgage to the parents as well.

The father hesppe with the extensions by cash contributions and by hxov*dlng

second hand materlals. About this time the plaintiffs learnt that the defend- °

ants had changed their mind about transferring title in the house to the

plaintiffs.

On factor (1), the nature of the acts amounting to part pefformance,
there was no reference to' the payment of ‘money &1ocu°”10ne in Steadman v‘
Steadman. However, the NSW ADpeal Court did become involved in an issue whlch
thelr Lordshlps would almost certainly have regarded as having an
obvious solution, The present Court was called upon to considef the
argument, advanced on behalf of the defendants, that acts related to the éon-
tract and i;s performance were not sufficient to constitute part perforﬁance

unless they were required to be performed under the contract. While this argu-

ment was rejected by all three members of the Court, differing views were

expressed on the relationship required between the acts and the contract itself.

‘Mahoney JA expressed the dilemma as follows (at 75):
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"In the context of a contract for the sale of land, an act may
be done either to discharge a positiVe obligation under the con-
tract that the act be done; or pursuantto a térm in the contract
that the act may, but need'not,be done; or without reference to

any particular term of the contract.”

Only Hutley JA was prepared to hold that acts in the third category were

sufficient. He said (at 66):

"If, in reliance upon an oral contract, acts are done which unequiv-
ocally point ot a‘contract, even though those acts are neither
required by,thé contract nor are expressly authorized by the contract,
if other conditions are fulfilled, the doctrine should be applicable..
For example, in the case of a simple absolute oral contract to sell
 a'b1dc§ bf iand;vfpllowéd'by entry»intd posseééion by the ?ﬁiqﬁésér;-
who thereupbﬁ, to the knowledge of the vendor, improves the landin

a mahner unequivocally pointing to ownership, the doctrine shoul&
‘apply, if the vendor is to be charged upon the equities rather than
the contract, otherwise the statute would indeed be made an engine

of fraud.”"
The other members of the Court were more cautious though seemed prepared to
admit that matters in the second category would be acceptable. In the words
‘of Glass JA (at 71):
"In my opinion, the manner in which the doctrine has been comsistently
expounded demands that acts done in consequence of the unwritten
agreement, but not in execution of it, are excluded from consideration,
‘But whether aéts‘dcne in execution of the agreement are confined to
those'required by it or extend to those authorized by it is less
“clear. ... But the wider view seems to be more consonant with principle
“and I propose to follow judicial promouncements to that effect.” o
Whatever approach was adopted, however, there were sufficient acts in this case
required or authorised under the oral contract to allow a decree of specific
performance to be granted. What is unsatisfactory is of course that various acts
that will undoubtedly add to a purchaser's expectations would be excluded from

consideration as part performance if the narrower view is to prevail. Only
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Hutley JA would be prepared to accept that alterations effected at the
purchaser’s cost but outside the terms of any contract between the parties

could amount to a sufficient act of part performance.

On factor (ii), the degree of likelihood that a contract exists,
there was a reluctance to become involved in a detailed examination of the
significance of Lord Selbourne's "unequivocal" test. For example, Hﬁtley JA

was prepared to say no more than (at 65):

"I do not consider it necessary to decide whether the acts of

- part performance relied on have to point unequivocally to the
kind of contract alleged. If 'unequivocal' is given its ordinary
meaning, it is hard to see how any acts would suffice, as any set
of acts can have multiple references to ingenious ninds.
'Unequivocal’ is used in a special sense. Judged by what has
appcared o oLaLr Judgeb to be uncquﬂvocal refevonaeq the facts

' prcved here are suf £fi nt. It is, LhereLorb; unmacessary. to CoOn

sidar whether Steddman v Steadman can be sguared with Aastraliau

authority.’

Similarly, Mahoney JA, having mentioned McBride v Sandland (1918) 25 CLR 69,

and Cooney v Burns (1922)‘30 CLR 216, commented (at 73):

"Whether the principles‘enunciated by the House of Lords in

Steadman v Steadman are inconsistent with the principles as

enunc;ated by the H10h COurt of Australla, 1t 1 not necessary,

for the purposes of thls case, to determlne.

However, his ',Hon.our‘did, go on to express the view (at 74) that:

"The requirement that they be 'unequivocally ... referable' to
the kind of contract alleged indicates that, so viewed, they

~must be not merely consistent with the existence of such a con-
tract, but satisfy the Court of the existence of such a contract.
The term 'unequivocally”, and the similar terms which have been
used in this regard in other cases, do no more than indicate that,
in being satisfied that such a contract was made, the Court will
require evidence of the appropriate degree of cogenéy to estabiish
that, eg, the appropriate basis for the intervention of eqUify
lagainst'the'Statute‘reqﬁiring the contract to be in writing is

made out."
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In contrast, Glass JA did admit that Stéadman v Steadman was a new.departure

and one that the NSW Appeal Court was not at liberty to follow (at 71-2):

"According to the classic formulation the degree of proof
required was such that the acts 'must be unequivocally and
of their own nature referable to some such agreement as that

alleged : Maddison v Alderson. The High Court has indorsed

this description of the test in McBride v Sandland, Cooney v

Burns. I can discern no difference in sense when the require-
ment is described as 'acts consistent only with some such contract

subsisting' : J C Williamson Ltd v Lukey and Mulholland [(1931) 45

CLR 282 at 297] or ‘acts not being reasonably explicable except

upon theibotlng of some such agreement Pe30v1c v Malinic [(1960)
60 SR (NSW) 184 at 190]. I do mot think that we are at liberty
‘to apply'the revised statement of principle promulgated by the

House of Lords in Steadman v Steadman to the effect that it is

sufficient if the'explanation of the acts By a contract of the -
kind alleged is more probable than not. I propose to measure
‘the suff1c1encv of the evidence by aeklng whether the acts of
part performance admit of any other reasonable explanation,
except that the defendants agreed to transfer to the plaintiffs

an interest in the premises."
Issue (iii), whether the act of part performance need identify
a contract relatlng spec1f1caliy to land, was not dealt with directly. However,

from the tenor of the judgments and from the 1mportance attributed to earlier

formulations of the law in Maddison v Alderson and in two High Court decisioms,

‘McBride v Sandland and Cooney v Burns, it seems unlikely that there wasay

disposition -to adopt such heresy.

Whenvthis,case went on appeal (Regent v Millett.(l976),10 ALR 496},d

the High Court was content to affirm the Appeal Court's decision w1th the
minimum of comment. In the only Judgment, Gibbs J prefaced hlS conclu51ons
by the following observation (at 499):
"It may be said immediately that if the reasoning of their
Lordships in the recent case of Steadman v Steadman ... is

‘accepted, the appellants' arguments:must fail. However, it

is unnecessary for the present decision to consider the questions
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that are raised by that case."

On the issues of substance, the High Court approach was deliberately

No guidance at all was given on the difference of opinion in the

Court of Appeal over the relationship between the acts and whether they had

to be in pursuance of the contract or only related to its performance. 1In

Gibbs J's words (at 499-500):

"in the present case the circumstances under which possession

was given indicate contract, to echo the words in McBride v

_Sandland, and the possession was unequivocally referable to

.some such contract as that alleged. The taking of possession
was pursuant to the contract. It is true that the contract did
not require the respondents to take possession, but if it were

ﬁecessary that the acts of part performance should have been done

“in compidiance with a requirement of the contract, the utility of

‘the equitable doctrine would be reduced to vanishing point, and

many cases which have proceeded on the opposite view would have

been wrongly decided. The Judicial Committes, in White v Neaylon

(1886) 11 App Cas 171, indeed appears to have held that the effect~-
ing of improvements on property which were neither required nor
permitted by the contract may be acts of part performance; but

however that may be, it is clear that if a vendor permits a

purchaser to take the possession to which a contract of sale

entitles him, the giving and taking of that possession will amount

- to -part -performance; nctwithstanding  that under the-comtract

the purchaser was entitled rather than bound to take possession."

Such coyness in the face of Hutley JA's judgment and of White v Neaylon,

which was

the basis

an appeal from South Australia, is perverse,

On factor (ii), the Lord Selbourne test was accepted, ﬁre3umab1y on

that it did not affect the outcome of the present decisibn_(at,499):

"It s enough that the acts are unequivocally and in their

--own nature referable to some contract of the general nature

. of that alleged".

In answering the question, where does this leave the law, one must
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acknowledge that the'prospect51do not'look,bright for anyone who is not of a

pedantic disposition. Maddison v Alderson has been revisited recently in both

England and Australia.’

In Re Gonin [1977] 2 All ER 720, the plaintiff had left home in 1940
to work for the Air Ministry. However, in 1944, at her parents' request, she

returned home to look after them. She carried out this task until her mother's

‘death in 1968. She alleged that she had done all this on the basis of the

parents' promise that the house was to be hers. There were obvious difficul-
ties arising from the uncertainties of the arrangement, including the fact

that part of the house was sold during the mother's lifetime. ‘However, the

" ‘conclusion reached by Walton J was that, even if théré»hédvbeén'an'orslicon_

tract, there had not been any act of part performance to render it enforceable.

This conclu31on he supported by the follow1ng explanatlon of Steadman v

Steadman (dt 731)

- "Two of their Lordships, Lord Reid and Viscount Dilhorne, ...
held. that, contrary to long ectabllshed equitable }urlsnrudence,_
the act of part performance did not, in itself, have to be refer-
able to some contract concerning land. Two of their Lordships,
Lords Morris (who dissented in the’ Lesult) and &almon, thoubht tn
rradltlonulequi table view was correct, whilst Lord Simon thought
that it was unnecessary to determine that point in the case before
them. In these circumstances I think I am free to follow the _
“traditional equitable jurisprudence, which I find admirably ststedfv
in the speech of Lord Salmon. Aftur all, the doctrlne of part '-
, performance is one whlch enobles the court to dlsregard ‘the. express .
, prov131ons of an Act of Parliament and it would: appear that it .
ought to be a SOmewhat narrow doctrine accordingly. Therevls so
far as I am aware no prlor trace of any wider scope for the doctrine

unless it be in Wakeham v Mackenzie, which purported to follow

Kiugswood'Estate Co Ltd v Anderson, which I venture to think the

learned judge misunderstood. This latter case is fully explained
by Lord Salmon in his speech to which I have already alluded and is

indeed fully in the mainstream of settled equitable jurisprudence.
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Anyway, 1 do not think that there can be any doubt whatsoever
but that the learnmed judge's alternative ground in Wakeham v

Mackenzie, namely that the conduct of a stranger in giving up
a council tenancy and moving into the house of somebody else

pointed irresistibly to the fact that there was some contract
in relation to the secured occupation of that house by the

stranger so moving in, is undeniably correct.

This pronoucement is scarcely an hornest interpretation of a decision

in which two members of the House of Lords were of a contrary view to the deduc-

tion made by Walton J; moreover,:as has already been explained, Lord Simon

went further than a bald statement that there was no need to decide the point.
In short, a judge of the Chancery Division was not going to relinquish a

cardinal tenet of his legal upbringing if he could possibly avoid doing so.

. ‘in'Ogiiéié ﬁ Bvan {19761 2 NSWLR 505, the defendant was being sued

for possession of a house. She hed lived in & cottage with her nmothex from

1939 until 1970. She had worked as a cleaner in an adjoining cinema and in

the house of 0, a director of the company which owned both the cinema and the

.cottage. In 1955, after his wife's death, O came to 1ive in the cottage,

paying for his board. From 1962, when the mother died, the defendant and O

lived as man and wife. In 1969 the company contracted to sell the cinema and

she would live with him and look after him for the rest of his life, she would

- have the house for as long as she 1ived. When O died in 1972 he made no men-

tion of the defendant in his will. When the executor of O's estate sought
to recover possession of the house, Holland J held that there was a constructive
trust in the defendant's favour entitling her to occupy the house for the rest

of her life. This possibility has since been reinforced by the NSW Court of

-Appeal in Allen v Snyder [19771 2 NSWLR 685. While such an interest does not

suffer from the difficulties raised in relation to tlie enforcement of a contract
by the Statute of Frauds, it does need to be supported by clear evidence of a

common intention (actual or to be implied) to create such an interest.
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However, in Ogilvie v Ryan, it had also been argued that the

defendant had a contractual right to remain in possession of the house.
Enforcement of this oral arrangement depended upon there being a sufficient
act of part performance. Holland J explained that, as trial judge in Millett

v Regent, he had appiied Kingswood Estate Co Ltd v Anderson and Wakeham v

Mackenzie even before the House of Lords decision in Steadman v Steadman.

Indeed, if Wakeham v Mackenzie represenfed the law in‘New South Wales it wéuld
| be conclusive on the present facts. In thatléase, it will be récalled, a woman
gave up her rent-restricted flat in which she had a protected tenancy to keep.
‘house'for-an-elﬁerly widower in consideration for his verbal’prOmiSe'tO”léaVe
her'the'housé'in hié will: Stamp‘J held’éhat her action was a SUfficient”éét'of

part performance. If it was necessary to distinguish Maddison v Alderson, the

-giving up of an interest in her previous accommodation was sufficient (see

vSﬁeédmén.ﬁ Qtéédmah {1976] AC at 562 per Lord Simon, above p 26).

However, in Holland J's view, the opinions expressed in the NSW Cour&
of Appeal and by the High Court were dnconsistent with the application of
fhe English authorities. The effect of the hearings on appeal in Millett's
case was to affirm that the narrow test of requiring an unequivocal reference

was authoritative. Hence, in his Honour's words ([1976] 2 NSWLR at 524):

"it cannot be postulated of the defendant's acts that they were
: unequivocally-referablé'to or indicative of & promise to give -
her an interest in the deceased's property. Her change of rasid-
ence is not of the same $igﬁifi¢ap¢eAa$lan'angf.ietting_ahéthe?"'
into possession of his land. It is as consistent with her volums
tariiyvcbntinﬁing her existing associatiéﬁ with the deceased aé'if
is with his having promised het continuing rights of cccupation of
the property after his death. Her performance of services for him .
without pay are explicable on the grounds of love and affection,
and an expectation on her part that she would be rewarded in some
way on his death; but not necessarily by receiving an interest in
his property which, though an appropriate reward, could not be said-

more probably to be anticipated than a monetary reward."
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Without wishing to belabour the point further, it is worth mention-
ing that, though Holland J is probably correct in his interpretation of the
views of the superior courts in'Millett's case, both the Court of Appeal and
the High Court left open whether they might nevertheless be prepared to be

persuaded by Steadmanv Steadman. While the latter decision certainly gives a

good deal more room to manceuvre in curtailing unconscionable reliance upon

the Statute of Frauds, it does open up the possibility of a variety of activ-
ities rendering-oral agreements enforceable. Although some of their Lordships,
even amongst the majority, would probably deny that such was their intention,
it is conceivable that the following situation would be covered by some of the
expressions of opinion in Steadman: P and‘V agree terms for the purchase of

V's house. As part of their agreement P pays a sizeable sum by cheque to V
himself. ;V\giﬁesiP‘a.ﬁécéipﬁ Qﬁigh_rgfe#é_t0 thé'éﬁrchaée of the ﬁQusé,_but

is not a sufficient note or memorandum to satisfy the Statute.  Is the contract

enforceable?  Lord Salmon cartainly believed that such an arrangewment would be -

enforceable if V was unable to repay the purchase money ([1976] AC at 571 ),
but is therevany good reason for limiting the principle to cases where V is

unable to repay the money to P?

(iij Written ﬁeﬁoféndum "subject to contract"

:If ﬁ@y;bé.thétiséliéi#ofé ?oﬁid;n§£ Qoffy;uﬁéuiy;ébéuf tﬁisusituation
because they would be unlikeiy to pay monies to the_vendor himself, but could
the same principlé ndt be applied to payments made between agents? Of course,
solicitors are usually careful enough to avoid committing themselvesrﬁythe use
-of sﬁch expreésioné as "subject to contract”. But even this precaution has its
pitfalls because often the solicitor will be employed'ggégi the parties have

reached some sort of agreement.
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In Griffiths v Young [1970] Ch 675, the defendant; V, asked P, the

plaintiff, to guarantee the former's bank overdraft. This P was prepared to

do if V would agree to sell him a certain piece of land so thét, if P was calléd
upon to honour the guarantee, he would be able to set off fhe sum involved against
the unpaid purchase price. ‘After they reached agreement, they instructed their
respective solicitors. ;P's solicitors wrote a letter to V's solicitors in whiéhthey
set out the terms of the agreement in full, but expressed the price to be
"subject to contract". That letter was écknbwledged by return by V's solicitdrs;

V contacted P in an attempt to expedite matters. P's‘solicitors telephoned V's

solicitors who wrote a léttér'¢ohfirming the terms of the contract. - The guarantee

was given by P, but V refused to take any Stéps.tpwardsfcomplétiﬁg £he!c6ntrébt off

 sélé‘ The Court of Appeal held that the two initial letters between the solicitors

‘constituted a sufficient note or memorandum of the contract. The words "subject

to contract" amounted to no more than a suspensive condition which had been waived

by the later telephone conversation. It would seem to follow from this decision

“that the parties themselves, unaware of the niceties of legal phraseology, could

equally well have waived the "subject to contract” clause, by, for

example, reaffirming their existing commitments.

Certainly Griffitﬁs v. Young gives warning that, to be effective, it might

be necessary to repeat the suspensive words in every communication whether verbal

or written, Despite the adverse reaction to Law v.Jones [1974] Ch 112, it appears.

"to be an inevitable result‘of‘Griffiths v Young. In Law v Jones, on 17 February,
 the<defendant,»V, agreed-to sell a cottage to P -foxg§63500.»-The next day V's

“solicitors Wfote'éfiéfter”éé follows:

"We understand you act for Mr J Law ... in connection with his proposed
purchase of the above property ,.. for 6,500 subject to contract. We
have been instructed on behalf of the vendor and we are obtaining his

title deeds and shall submit a contract to you.as soon as possible.”

A week later they sent a draft contract setting out the terms "for your approval.

On 7 March this letter was acknowledged and preliminary enquiries were enclosed.
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"This letter was itself acknowledged. At this stage V reque%;ed a further
£1,000 for the property and, on 13 Maréh, P and V agreed a new price of
£7,000. V assured P that, on this occasion, his word was his bond. V's
solicitors accordingly wrote as follows to P's solicitors:
"Further to our letter of March 10 we herewith enclose our replies
to your preliminary inquiries. We understand that an increase in
the consideration has been mutually agreed and we shall therefore

be obliged if you would amend the contract in your possession to

read a purchase price of £7,000."

' Matters proceeded between the solicitors and a completion date was agreed,
but contracts were never exchanged. V Qrdte.to P saying that, because of the
increase in house prices, he had decided to put the cottage up for auctibn.
ArmajpiityrQf_the'Couft:of.Appeal»held\that\?_was entitled to a decres of

- gpecific performance.

The basis of this decision appears to depend upon thess propositions:

1, that the written text of a contract (as yet unexecuted, but setting
out thgvterms agreed’by the parties), that is later amended by agrgéf
ment between the parties and in its amended form is then acknowledged
by the agent of the party against which it is sought to enforce the

_agreement, can constitute a sufficient note or. memorandum inther'f N

contract;

2. ' ‘that ‘the effect of making the initial written communications "subject

to contract" could have no effect upon the binding nature of the original

verbal agreement; and

3. - that the intervening firm commitment to perform the modified contract
by the'pérties themselves operated to eliminate any qualifying effect
which the words "subject to contract' may have had;

4. so that the defendant's solicitors' letterlof 17 March, in referring

to the amended price having been mutually agreed and to the contract
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‘already being in existence, was sufficient to constitute the draft

contract a sufficient memorandum to satisfy the Statute of Frauds.

i The above decision was handed down on 10. April 1973; on 20 November of

the same year, in Tiverton Estates Ltd v Wearwell Ltd [1975] Ch'146, a differ-

ently constituted Court of Appeal in effect held that Law v Jones had not been
corfectly décided by refusing tq foiiow it on the basis that it was inconsisfent
with earlier decisions of the Couft. V (the plaintiff company) was seeking to
have a caution removed from its leasehold title at the Land Registry. The caution
had been entered by P .the defendant company, whlch claimed to have an enforce-.
vable contract for the-purcﬁasé of V' s interest. P alleged that an oral agreement
had been made for the purchase.of the leasehold, and that the following later
~  correspondence amoﬁnted to the necessary memorandum of that trahsaction:
(1) "From‘P’s'SOiiCitOrS'té V's solicitors:
"We understand that you act for the vendor in respect of the proposed
sale of the above-mentioned property to our clients Wearwell Ltd at
£1906,000 leasehold subject to contract. We look forward to receiving

the draft contract for approval together with copy of the lease at an

early date.

- {2) -+ FromV to Pz
~ "This is to confirm my telephone conversation with you this morning
when you‘agfeed that the completion of the purchase of the property
. can .take place as soon as possible."
(3) ‘From V's solicitors to P's solicitors:
- ."We refer to your 1etter dated the July 4 upon whlch we have taken
our cllents,v;ngtructlons. Wevnow send you draft contract for approval
| ﬁogether with a spare copy for your use, together with a copy’qf‘the
lease déted Octéber 30, 1934, and photoco?y entries on our client’s

land certificate. We await hearing from you."

- Ten days later V decided not to proceed with the sale. P's solicitors claimed

that there was ample evidence that a contract had been concluded, and therefore

lodged a caution against V's title. In their view letter (3) and the accompanying

. draft formal contract constituted the necessary memorandum.
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According to Lord Denning MR there were two lines of authority.

13 *
(1) "in order to satisfy the Statute, the writing must contain,
not only the terms of the contract, but also an express or implied
recognition that a contract was entered into" (at 156-7)

(relying principally upon Thirkell v Cambi [1919] 2 KB 590)

(11) "it is not necessary that the writing should acknowledge

the existence of a contract. It is sufficient if the contract
is by word of mouth and that the terms can be found set out in.

writing without any recognition whatsoever that any contract was
ever made" (at 157)

(a proposition supported by Law v Jones (above)).
. N A T R
ord Denning's concern for the profession may at long last justify his position
as Master of the Rolls. His sympathies were expressed with characteristic
eloquence (at 153-4):
"on April 10, 1973, this court dedded Law v Jomes [1974] Ch 112.
© 1t caused conatetnation amongst the solicitors in this country.
They had aiways vnderstond that, on a sale of land, they could
protect *h@i? clients by writing their letters ‘subjiect to couv-—
tract.” Law v Jones shattered this belief. To the minds of '

solicitors, it virtually repealed the Statute of Frauds.
And then again (at 159-60):

"Law v Jones has sounded an alarm bell in the offices of every
solicitor in the-land. And no wonder. It is everyday practlce

for s solicitor, who is instructed in a sale of land, to start

'the correspondence with a letter ‘subject to contract' setting out’
the terms or enclosing a draft. He does it in the confidence that

it protects his client. It means that ‘the client is not bound by -

' what has taken place in conversatlon. The reason is that, for
over a hundred years, the courts have held that the effect of the ’
words 'subject to contract' is that the matter remains in negotlatlon

until a formal contract is executed: see Eccles v Bryant and Pollock

[1948] Ch 93. But Law v Jones has taken away all protection from

" the client. The plaintiff can now assert an oral contract in con-
versation with the defendant before the solicitor wrote the letter
and then rely on the letter as a writing to satisfy the statute,
even though it was expressly 'subject to contract' : or, alternatively,
the p1a1ntiff can assert that after the solicitor wrote the letter,

he met the defendant and in conversation orally agreed to waive the
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words 'subject to contract'. If this is right, it means thaﬁ the

client is exposed to the full blast of 'frauds and perjuries'. aétendann ,
on oral testimony. Even without fraud and perjury, he is exposed to
honest difference of recollectibns}eading to law suits, from which it

was the very object of the statute to save him."

Before considering what implications these decisions might have in

an Australian context, the summary of the case law would not be complete with-

out a reference to the recent refusal by Buckley and Orr LJJ in Daulia Ltd v

Four Millbank Nominees Ltd {1978} 2 A1l ER 557.to recant their (alleged) heresy.
The plaintiff company, P, was anxious to buy certain properties from V, the |
defendant company. bn 21 December 1976, the parties agreed terms and also
agreed td‘exchange'cbﬁt;acts the next day. When P arrivgd ;o‘db'sp‘at‘thé f7
aé#ointédrtiﬁé; i£s r;§fésentatives discovered that V,h?d fognd_ap»al;efnativg:'.

purchaser. P alleged that V had promised that if P obtained a banker's draft

for the deposit, came as arranged to V's office and there tendered the draft

.together,with_P's part of.thevcontractrduly-executed,~V~would~complete‘thé
written contract for the sale of the properties. By failing to carry out its

side of the bargain, P further alleged, V had been in breach of the oral contract.
In‘an action for damages, the Court of Appeal héld that the action had rightly
been struck out on the ground that the contract was in effect one for the dis-
pqsition of an interest in land for which there was no note or meﬁoran&um'in_,

writing.

1. It provides one of those rare examples of that academics' delightvw,a"

unilateral contract. The Court had no doubt that, if the facts alleged were

proved, V would have been under an obligation to enter into the written contract

.,for the saledf the properties.
2. It throws a side-light on that still uncertain area of law, the question

_whether a person who advertises a sale without reserve may be liable in damages

to the highest bidder if the property is withdrawn or bought in on behalf of the
seller. The general tenor of the judgments was that, though an action may be
maintainable against an auctioneer (ie, an agent)on a collateral undertaking on

the basis of Warlow v Harrison (1859) 1 E & E 295, the suggestion in Johnston v
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Boyes [1899] 2 Ch 73 at 77 that the vendor (ie, the principal) might similarly

be liable was disapproved. While Warlow v Harrison might provide some support

for P's case, it was clearly distinguishable.

3. The Court supported its instinctive reaction that to enforce such a con-
tract as the oral agreement in this case would certainly allow a new and major
exception to the Statute by reference to a number of persuasive American author-

ities (McLachlan v Village of Whitehall 99 NYS 72 (1906); Sarkisian v Teale 88

NE 333 (1909); Union Car Advertising Co v Boston Elevated Rly Co 26 F 2d 755

-(1928)). 'In the words of the ‘American Jurist, 2nd ed (1974), Vol 72 p 568:

"The general rule is that an oral agreement to reduce to writing a
contract which is within the scope of the operation of the Statute of
Frauds or to sign an agreement which the Statute of Frauds requires

“to be in writing is ... unenforceable."

Ao oy could it be claimed that there was an act of part performance, because

o

the acts bringing into being the obligations under the unilateral contract appeared
to be in contemplation, rather than in performance, of a contract. The acts

certainly did not "prove that there must have been a contract' to quote Lord Reid's

words in Steadman v Steadman [1976] AC 536 at 541.

However, to turn to the references in Buckley LJ's judgment (Orr LJ agreed)

to Law v Jones and Tiverton Estates Ltd v Wearwell Ltd > One of the arguments

’wﬁibﬁ‘haﬂ’aﬁpééléd'fo'thé members of the Court in the latter case was iﬁaé %ﬁe'
Statute required a note or memorandum "thereof",.a-fact»whiéh st;qngly:spggéstedl
' fﬁa£ fﬁefe;mustxbevsome "recognition' of the contract in that written document.
However; in/the opinion of Buckley LJ, this approach could not be reconciled with
the "written offer" cases in which the principal memorandum was patently a pre-
coptfactual dbcuﬁegtf In his own words ([1978] 2 All ER at 570): "I am unable to
understand how, outside of the world of the White Quéen, a document.Written at

a time when éx hypothesi no contract exists can acknowledge the existence‘of.a

contract made at a later date." 1In geheral, he saw no reason to differ from what
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Lord Denning MR had said in the Tiverton case, but he could not accept the.iétter's

view of Law v Jones:

"Law v Jones did not decide that a letter written 'subject to contract'

or forming part of a correspondence conducted subject to a 'subjectto
contract' stipulation can constitute a note or memorandum of an oral
agreement to which it relates sufficient to satisfy the Statute of

Frauds, at any rate so long as the 'subject to contract' stipulation'
remains operatiﬁe. What it did decide was that, if the parties subsequéntly
enter into a new and distinct oral agreement, the facts may be such that
the earlier letter may form part of a sufficient note or memorandum 6f.the
later oral agreement notwithstanding that it was 'subjeet to Coﬁtrécé"in'
- relation to the earlier bargain. It also, of course, decided the'quité
different pOint ;hat a written note or memorandum to satisfy . the statute.
need not acknowledge the existence of the contract; although it must

record all its essential terms.. Tn that respect Law v Jones and Tiverton

Estates Ltd v Wearwell Ltd are undoubtedly in conflict."

It is not the intention of this paper to seek to reconcile these Varibus
pronouncemants. For the purposes of the general thesis here presented it is
i worrth attempting to identify the expectations of the parties ‘dnvolved.  The
é@licitors’ pésition.wouid appeatr to be straightforward enough. The use of
:' "subject to contract" was designed to prevent their communi cations creating a
1egéliy.bihdiﬁg Cbﬁtfaét. Iﬁ is‘how tﬁerprécﬁice inrthe ACT té use pﬁraéesvﬁﬁicﬁ
at:tempt to prevent legal reiationéariéing until exchange of contracts, eg,v"it is.
inIended.that,no.leg#l obligations will arise until -contracts are  exchanged".
- OF ﬁoﬁrse, much depqué‘upon the_wprds uged,vbgﬁ it is doubtful‘whether such 
vphxaseology’provides mﬂch added protection. True, either of the solicitors
‘i§&oivéd édﬁid‘éléii.tﬁéf.fheif‘éuﬁéeéuénf-céffeséoﬁdeﬁcévwésr€o§e¥éd;b§ fﬁe.
initial stétemeﬁt; ﬁoﬁévér, if fhere is aiready an existingrcontraét befween
their clients or a SUBsequent commitment is entered into between the cliehtgvfo'
perxrform the contract, it would be safer to employ a specific disavowal with each

communication containing or referring to the terms of the contract.

Lord Denning MR made great play in Tiverton Estates of the difficulties

fawcing solicitors and lamented that Law v Jones had taken‘away all protection
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from the client. However, if one looks at the position from the stand-point of

the clients, their expectations may be rather different from those of their legal
advisers. In a substantial commercial transaction such as that in the Tiverton
case; it is likely that the oral arrangement was no more than an agreement to

enter into a contract in more substantial terms. In Clifton v Palumbo [1944]

2 All ER 497, the parties had been negotiating for the sale of an estate. It
was held that, because of the size and diversity of the estate, a letter in which

the vendor stated that he was "prepared to offer" the estate to the purchaser

~ for £600,000 did not constitute an offer, but was only a further step in the.

negotiations. As Lord Greeme pointed out (at 498) when parties

"are beginning to negotiate a tramsaction of this magnitude it is
common experience - and indeed, it is only business - to find that
- the first thing they begin to think about, is the price, because it .
‘vis_quite'useiess_making éléboraﬁe inveéﬁigations,and conducting. .
complicated negoriations if it is going ©o turn out in the end that

their views as to price o not agree,”

Once agreement was reached on price, however, what was the position? Lord Greene

>

continued {at 498-9):

"Thefe ié nothing in the world to prevent an owner ... contracting

to sell ... to a purchaser, who 1is prepared to spend so large a

sum of money, on terms, written out on a half sheet of note-paper,
‘of,the.mpst.informal description,.and even,.if .he likes, .on unfavour— .
able conditions; but I think it is legitimate, in approaching the
construction of a document of this kind ... to bear in mind that
;he‘probability:of_parties,entering,into,so,large a transaction, and
finally binding, themselves to a contract of this description ... is

remote;"
On the other hand, in ordinary transactions, the major matters can easily
be covered by the initial agreement between the principals. Where there is

evidence of a deliberate decision by the parties to proceed with the contract,

is there any reason why that should not be respected? In Griffiths v Young,




45

'there was held to be a waiver of the "subject to contract" limitation by

the solicitors acting on their client's instructions to hasten the trans-
action. In Law ﬁ_ggggg, the client had given the purchaser his solemn
assurance that no further attempt would‘be made ﬁo increase the price and
that he would keep his word to go through with the transaction. Would not
the disinterested lay bystandef agree with Buckley LJ's observation in Law

v Jones [1974] Ch at 127 that the purpose of the statute "is to avoid parties
being held to contracts the terms of which they have not agreed, not to
facilitate the escape of a party from a contract the terms of which he has

agreed"?

Business Contracts and Conflicting Contractual Documents

The finai area selected for discussion concerns the busineSs relgtions
fﬁa£ éée.cféafe6>wﬁe£é ﬁofﬁ §affiés.éﬁﬁléy ﬁhéiﬁ'oﬁnvén& iéréeif inéﬁnéiégeﬁtv
documents in negéiiating thelr contract.

CIt'ds appgrenﬁ'from the small amount of research which has beén_ch— 
ducted in recent years {(notably by Macaulay 'Non-contractual relations in
Business' (1963) 28 Am Soc Rev 45 reprlnted in abrldgod form in Aubert;

oOClOlO”Y of Law (1969) pp 195~ 209, and by Beale and Dugdale, 'Contracts

between Businessmen: Planning and the Use of Contractual Remedies' (1975) 2

- Brit Jo' of ‘Law and Soc 45) that inm a nunber of respects the business community

‘does not tie up the loose ends of its contractual arrangements. Apart from

‘the pdrtlcular issue at’ present under discu531on, the follow1ng examples are'

worth notlng

1. The use of forms does mean that the basic features of an agreement

do appear in writing, ie, the goods, the price and the time of delivery. It
seems likely that, if the research has general validity, most businessmen's
agreements would satisfy the requirements of the Statute of Frauds in those

jurisdictions where it still operates in relation to sales of goods. This
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tentative conclusion is strongly supported by the more specific, though
earlier, findings in 'The Statute of Frauds and the Business Community:

A Re-Appraisal in Light of Prevailing Practices’, (1957) 66 Yale LJ 1038-71.

2. The lack of definition of various 'secondary' terms, eg, those which
might in a professionally drafted contract deal with consequences of a fail-
ure to perform may bg ascribed to two factors in particular:
(i) In the English sample taken from engineering manufacturers in
the Bristol district, there was a good deal of personal contact
" between the representatives of the parties so that there was a
feeling that any matters ariging at a later stage could be dealt
with informally. It is worth remarking that informal amendments
unsupported by consideration create difficulties which the Courts
ﬁaﬁé ﬁdt fnund'easy'to'resolve; One oniy-nceds:to mention ﬁﬁg'.'.

High Trees doctrine dn this context. Denning J made it clear in

Central London Property Trust Ltd v High Trees House Ltd [1947]
KB 130.a£ 134 that he was dealing with situations wheré'a
promise is held to be binding on theparty making it even though it
might be difficult to find any consideration for it. Hence the
generally unreceptive reactions of the Australian courts might
’Ieaﬁé'afgap in dealing ‘with biusinessmen's griangements wheré allow- "~
ancés are made for difficulties that would not justify non-perform-
éﬁéé;of_fﬁe:céﬁtfaéﬁ écééraiﬁé fo:ité férms, Si@ilarly,,it‘hasx
alréady been pointed out that the Statute of Frauds also raises
difficulties in relation to amendments to contracts required to be
evidencea in writing. Bqth MAcaulay and Beale and Duggan comment
thét, though the contracté they surveyed were usually evidenced by
a érinted do'cument, the same: was nqt: the case with subsequent varia-

tions which were often arranged by telephone. In such circumstances,
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therefore, the probably consequence is that the original contract

remains enforceable: see McKay v Gillespie (1885) 11 VLR 835.

(ii) The Bristol research revealed that, among the manufacturers
sufvéyed and their clients, there were a number of understandings

as to what should happen in certain eventualities. One particular

example was that, though compensation might be claimable it would

rafely be regarded as appropriate to include consequential losses,
Also the form of cowpénsation was largely on an ad hoc basis. A default-
_ing seller wouid be prepared to arrange the speedier carriage of
’ replaceméni‘gOOds'§r mightInét'énforce a pfice'eéCalation'clause

on 1a£er’con§ignments; " These "unwritten 1éws"'would probabiy‘

not be precise enough to irncorporate into the contract under the
~normal legal rules for establishing a trade usage, or a pfiot course
df.dééliBQQ,.bﬁf ﬁhéy.deibési}wé£eéﬁ imﬁ&rﬁahﬁ feéfufeléf'tﬁé
parties' arrangements.

In practice, of course, business dealings tend to involve a series of
independent transactions, and the parties would not normally wish to;ﬁopa%dise
their future working relationship by talking about their contractual righfs
Vand obiigatiohé, léﬁ alone by.having récourée to arbifréﬁion or the édﬁfté:
to enforce them. Nevertheless it is noﬁ satisfactory that fhé law should be

-out -of touch with -the practices- of business communities.-

Before dealing with the legal consequences of conflicting order and.
supply forms and similar documents, it is worth quoting from the Bristol
findings. Beale andDugdaleerote (2 Brit Jo of Law and Soc at 49-50):

"More usually each party attempted to get its 'back of order' con-
ditions accepted by the other:. Under commercial pressure this
system might break down —xsalesﬁen trying to meet targets might
enter informal conﬁracts without bothering with their terms or
engineers more concerned about productioﬁ than purchasing arrange-

ments might unthinkingly accept the other party's terms. The
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significance of what was being done was not always appreciated
by the officer concerned despite occasional lectures complete
with instructive cartoons provided by purchasing officers. Firms
seemed to consider that it was difficult to prevent this sort of
breakdown but the majority of contracts were made by each party

using his 'back of order' conditions.

This meant that in many cases one party's conditions would not

be fully accepted by the other, but the parties would instead
exchange conditions. Typically the seller would issue to the
purchaser a quotation form backed with his standard conditions,
the buyer would reply with an order form with his conditions, and
the seller would then acknowledge the order and in doing so refer
again to his conditions. This stage would normally complete the
exchange. Inevitably the seller's and buyer's conditions

would conflict and indeed this was contemplated for most forms

contained a condition to the effect that in the case of a conflict

~ that set of conditions would override the other.

N T EF it € s fivn enme oo ln o o o T et £ e e T wnd
e legal effect of such an exchange of conflicting forms is not

entirely élasr, but is seems most likely that ne enforcesble con-
tract re$u1t8:.each communication, providing it refers clearlj to
the standard conditions, is an offer which is refused and replaced
by another on different terms, the last cone (the seller's .
'acknowledgment' ) remaining an unaccepted offer. If however the
other party later does something recognizing the existence of a

contract, such as telephoning the seller to press for delivery, he

may be held to have accepted that offer, so that thg‘lgsp‘sgt_qf‘

conditions sent may win the day.

‘There was considerable awareness of the fact that in many cases. an.

.exchange of corditions would not necessarily lead to an enforceable

contract, and some that the last set of conditions might prevail:

one legal adviser had prepared a 'confirmation of ordér"form to be
used to 'get his firm's conditions in last' when buying as well as
when seiling. But most firms seemed unconcerned about the failure

to make a contract. They usually tried to ensure that they referred
to thelr conditions in any.Written communications, which would prevent

the letter "accepting'" the other party's terms, but no more, and some
p L o

. were not even concerned with that."
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'In so far as it is ﬁoséibie‘tb talk in térms‘df the éxbeﬁﬁafibﬁs(ofltﬁef
parties in such circumstances it would seem to be possible to draw four

main inferences:

1. There are obviouélyvsoméyfirms that will be organised sufficiently'
to try to impose their contractual terms on the ﬁther party whatever
the circumstances, eg, by rejecting other terms'bn receipt or/and
by continuing to insist upon the operation of their own terms even
up to thg'time of performance.

2f There are prpbably those who operaté in ignorance of, or without'_
paying any réga?d fb, their legal position.

3. Some will be aware that there is a .danger that the other parties'
terms might prevail and simpiy "hope for the beét".

N Soﬁevméy even realise that there is a degree of uncertainty and

" hope that fhéir'gOOd‘felatioﬁs‘with'thé bthér'pafty will lead fd_
the satisfactory resolution of any difficulties. Only as a last
resort would they regard the invocation of legal technicalities

as a means of settling any subsequent disagreement.

There would seem to be two possible ways of dealing with conflicting
documents. . In'thé_first plage it‘cguld bg.argued that the later ih timé
should prevail unléss:the party which introduced the earlier document con-

. tinues tq.in.sist._ilp'on it. If the 'later! party also continues to insist .
upon his dGCQment,.a court might be forced ultimately to COnclude'thét'
there was-in féct.ho contfaét. »Howevér, the~'1ater-inltime‘ approéch is
certainly justifiable in categories 1 and 3 above, and it might.be argued
that those in category 2 deserve no better! On the other hand, the same
may not be true of category 4,'nor, aé has been explained, if both parties
are in category l; nor is it necessarily fair in category 2 if the courts

are genuinely trying to ascertain the contractual intentions of the parties.

The other possibility is that the courts should take a broader view




50

and attempt to ascertain the ''shared expectations” of the parties. This ¢
approach would require that both documents should be taken into account and
the attempt made to read them together. Support for it may be found in

Anson's Law of Contracts 24th ed (1975) pp 37-8. It would be an appropriate

means of resolving those cases mentioned above in which the other approach

is unsuitable.

_ Hitherto the English courts have adopted the first approach, relying
upon traditional notions of offer and.acceptaﬁce, ie, if the "acceptance" is:
in a form which contains terms different from those on the offeror's form,
then it operates as a couﬁtef-offer which terminates the original offer. Any
further activity in relation to the contxact by the original offeror, if it
does not expressly rQVLVO the or;ginal form (when the actzv1ty wquld amount
‘to‘é ' w‘csunger~o£tet), Qlil gmount to & tac1t accyptance of the terms. con~-.

tained in the counter-ovifer.

in British Road Services Ltd v A V Crutchley & Co Ltd [1968] 1 All

ER 811, BRS brought a consignment of whiskey,worth 9,126, to the defendénts'
warehouse. in iiverpool pendiﬁg its transhipment by the defenéants to~thé-docks.
It was unloéded onto a trailer that was left, attached to a tractqr unit, in
‘the warehouse for the night. During the night thieves broke in and drove
-off with the whiskey. BRS indeimified thé conéigriors and. then sought to
recover that amount from the defendants. The defendants sough;ltqv;§1y~g§op '
'thelr condltlons Wthh limited their liability. The BRS delivery note. con-.
tained a clausé‘that all goods were to be carried on the BRS conditioﬁs‘of
carriaée. This note ﬁas then handed to the defendants who would étamp it
,"Received under‘AVC conditions'. The consequence of this practice was
explained by Lord Pearson in the Court of Appeal as follows (at 816—?)§‘

"The delivery note, thus converted into a receipt note, would be

handed back to the pléintiffs' driver and he would bring his load
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into the warehouse as instructed by the warehouse foreman.
JIf this had only happened once, there would have been, a doubt
whether the plaintiffs’ dfivex was their agent to accept the
defendants' special contractual terms. This, however, happened
frequently.an& regularly‘over‘many years at this and other ware-
houses of ‘the defendants. Also the defendants' invoices cbntained
the words: 'All goods are handled subject to conditions of carriage
copies of which can be obtained on application.' It may perhaps
be material to add thét the defendants' conditions of carriage
-were not peculiar to them, but were the conditions of carriage -
of Road Haulage Association, Ltd. At any rate,‘I agree with the
decision of the judge that the plaintiffs' conditions were not,
and the defendants' conditions were, incorporated into the con-

. R ”
tract between these parties. -

" In A Davies & Co (Shopfitters) Ltd v William 01d Ltd

| (1969) 47 Knights} LCR 395,vthe deféndaﬁt Qas.avbﬁilding contractor; .deip.
‘tain work on the erection of a new store was to bé done by sub-contractors
nominated by the architect. The architect instructed the contractors fo
accept the plaintiffs' tender. The contractors issued the instructions
accepting this tgnder on a form which stated on its face that the order
was subject to the terms and conditions overleaf. One of these terms stated
that the contractqf was only to pay for work done by the sub-contractot'ouce
vhe.had received payment from the employer. The judge (Blair J) held fhat the
laﬁtér documéﬁ£ éﬁo§n£ed.t§ a ééﬁntér~offer which the sub~contractor accepfed‘
by commencingvto do the work specified. The terms contained in tﬁe origiﬁai
- tender were thereforé inapplicable, -

The mbst recént decision is muéh‘stronger authority for,the_firsf.aitér—
‘native mentioned ahdvé p52','5eéaﬁée'if'céntéiﬁs'én‘ekﬁréséAvéjéétioﬁ of |
the‘ second alterﬁaiive-éuggested in Anscvm.‘ Unfqrtﬁ_nlately, tﬁe caéé haév

only appeared ~ in a brief note in the Solicitors' Journal. The facts of

Butler Machine Tool Co Ltd v Ex-cell-o Corpn (England) Led (1977) 121 So Jo 406
were that S quoted a price‘of'£75,535'for machinery, subject to terms,
including a price vériation cléuse, which the document stated were to prevail
over any conditions in the buyér'é order B subsequently ordered thé machine

on his own terms and conditions which contained no price variation clause.
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S acknowledged this order on the part of B's form provided for this purpose.
However, S also included a covering letter relating the form to their earlier

quotation. After delivery of the machine S claimed an extra.£2,892 on the

basis of the price escalation clause. Thesiger J's decision in S's favour
was reversed on appeal. Lord Denning MR is reported as saying:

""the judge had been influenced by the passage, 'battle of forms',
in Anson's Law of Contracts, 24th ed (1975) pp 37-8, which
suggested that the o0ld view of offer and counter offer should i

be discarded. Thesiger J had accepted that suggestion, so

. that the terms.of the offer with the price variation clause-
continued. The passage in Anson went much too far; ....

The buyers' order of 27 May 1969 was not an acceptance of
the offer of 23 May but a counter offer which was tantamount

to 4 rejection: Hyde v Wrench (1840) 3 Beav 334; the ' counter—

offer kills the original offer', per Megaw J in Trollope & Colls

Ltd v Atomic Power Constructions Ltd [1963] 1 WLR 333, 337. The -

¥

contract had been concluded by the acknowledgment on the buyers

terms and conditions. The passage in Anson did not accurately

state the law or correspond to commercial reality."

The report is too brief to be quite sure why Lord Denning was
so hostile to the suggestion advanced by A G Guest, the current editor
of Anson. The criticism that it did not accurately state the law was
not altogether certain at the time when the 1975 edition was prepared. .

The BRS case was based upon the 'cancellation' of the offer by :he'

»defendants"recéipt'étampgz‘ There was no subsequent event upon which
vtheyﬁléinfiffé could feiy. Nor wés Blair J faéeé with é subéeqﬁeﬁt evént
Wﬁich mightvhave resurrected the origiﬁal tender (the tenderer's later
letter referred to wotrk as already having commenced, ie, the counter-offer

héd‘alfeédy been accepted). It was thé Butler Machine Tool case which ‘

took the principle a stége further and suggested that; once the original
- offer had'been”réjécte& by the counter-offer, the later letter from the

original offeror could not revivify the terms of that offer.
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,But what would be the situation, if the letter had.stated: "While.
we accept your order, we do so only on the terms set out in our quotation

of [whatever the date may have been]"? Would this be sufficient to put the

proverbial ball back in the buyer's court?

As far as the other branch of Lord Denning's criticism that Guest's
view did not "correspond to commercial reality", one might reasonably tetdrt
that the learned Master of the Rolls was ignoring available evidéncelof that
reality; There couid come a situation where the parties’ insisténéé on:

their own terms might lead to the conclusion that no contract had been reached.

. But what if the (of should one éay some such) contract had actually been per—

formed by the parties? Lord Denning's view apparently is that there is no
difficuity in deciding which terms governed the agreement carried out. Yet:

it is worth recalling an earlier case before the Court of Appeal, Mack and

Edwards (Sales) Ltd v McPhail Bros, sigo reported only.in .the Solicitors'
Journal ((1968) 112 So Jo 211), The parmies continued thedir dispute as to

whose price should prevail long after the goods had been purchased by the

- defendant retailer and resold to its customers. In this case, Lord Denning

had said, if "the contract had been wholly executory and the goods not

delivered, there would be no contract. But when the goods had been delivered,

there was in law a necessary implication from the conduct of the parties that

a reasonable price was to be paid". One may well ask how this case differs

" $0 markedly from Butler v Ex-cell-o where the Court and Lord Denning abrit-
-rarily. imposed. one party's view of the price on the other party..

Conclusions. .

An admonition that the‘law énd the lawyers who practise it shoﬁld
take more account of ihe expectations of those who become involved in the
operation of its rules may seem trite. Nevertheless we are all guilty of
seeing legal rules as self-justifying; the judge, the practitioner; even
academics tend to regard some principles from a particular perspective. When

the 1ayman asks the guestion why our answer is framed in terms that have
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been learnt rather than thought out for ourselves. The fact that a display
in a shop constitutes an invitation to treat, not an offer which the customer

can accept, is a typical illustration where the layman may not find our answer

convincing.

Where a decision does challenge the axioms of the past, there is
bound to be a reaction from those to whom change is unwelcome. Steadman v
Steadman is an attempt to bring the legal concept of part performance closer
to the layman's conception of what is involved in partially performing his
éontract. It would seem amazing to our inquisitive acquaintance that the
payment of the purchase price in:fﬁll.would not constitute part performance
nor would a variety of other acts that did not satisfy the traditional test

of identifying a contract concerning a disposition of land.

N lnvtha case of “subject to cdntract”.ér.othér gimilar phraSés, is
it really ﬁﬁé roié of the courts to protect a person from having to perfarﬁ
a contyact ﬁhich he has patently eniered into and in respéct of which =
sufficient writing exists to render the arrangement enforceable? How can it
be said that negotiations are "subject to contract" or "there is no intention
to enter into legal obligations" when there is already a contract in
existence?

'FiﬁélIy'thé éohfiictihg documents cases did present the courts with
a novel situation. With a characteristic lack of imaginationm thg gngwé§~;q
theproblem was sought in the elementary principles of offer and acceptance.
That the variétion in possible expectations might make the solution thus
provided -appropriate iﬁ some cases ana unsuitable in others is éonVeniently

ignored.

fekkdk




FUNDAMENTAL BREACH

"To the timorous souls I would say in the words of William
Cowper:

'Ye fearful saints fresh courage take,

The clouds ye so much dread

Are big with mercy, and shall break

In blessings on your head.’
Instead of 'saints', read 'judges'. 1Instead of 'mercy', read 'justice'. -
And you will find a good way to law reform:"
The Siskina (1977) 3 All E.R. 803 at p.815 per Lord Denning M.R.

 "e== 1 am clearly of opinion that we should not allow the urgent

merits of particular'plaintiffs to tempt us to assume the mantle of
legislators. - The e¢louds in my Lord's adaptation of William Cowper may

be big with justice but we are neither midwives nor rainmakers."

The Siskina (supra) at p.821 per Bridge L.J.

CONTRASTING ATTITUDES

In the 21st Edition (1?59) of Anson's Law of Contract, Professor
Guest stated at p.163 that "The older theory of freedom of contract
presuppoéed.thét aﬁy ﬁarty to a contract was free to choose whether orv
not he would enter into it. 1If, therefore, he chose to enter into a
contract which was onerous to him he had only ﬁimself to blamé. The
‘Courts would not intetfere, ' But the emergence of standard form contracts -
Bas.quickly‘diSPellé&_this idea of contractual ffeedom;'and it is now seen
.>§h§ﬁ'ﬁhéfbérgéiﬁiﬁg §6ﬁéré of the ?értiéé‘ma§vbé so ﬁné@uélvﬁhét 6né can
virtually dictéﬁe terms to the other." Hé weni on ﬁovsay, gquoting
Bramwell L.J. that, "there is an implied understanding that there is no
condition unréasohaﬁle‘ﬁo.thé knowlédge of the party‘tendériﬁg'the &oéﬁméntv
(the contract) and not insisting on its being read - no condition noﬁ
relevant to the matter in hand.'" He quoted further the opinion of Denning

L.J. (as he then was) "that an unreasonably onerous term in a standard




form contract ﬁould not be enforced by the Coﬁrts; for 'there is the
vigilance of the common law whiCh, while allowing freedomrof contract,
watches to see that it is not abused'."
In the 24th Edition‘(1975) of the work, Professor Guest said at

p.157, "Assumiﬁg that reasonably sufficient_notice of a standard form
contract has been given to the peréon who receives the printed document,
we must now coﬁsider the way in‘Which the terms of the document are to
be construed. Such is the disﬁarity befwéeﬁ the bargaining power of
industrial monopolistic concerns and the individual that terms are often
imposed upon hlm which are onerous or unfalr in their appllcatlon and which
exempt the deliverer of the document, either wholly or in part, from hlS
just llabllity under thé contract. Yet a strict adherence to the doctrine
of 'the sanctity of contracts' has constrained the Courts to give effect
to these_te#mé» “L“' Nevart’ﬂﬁie}i‘@s‘,in cénétrdiné: exémpt_ion clauses, the.
‘jué;es havé hé 0. conscious of the social consideraﬁiﬁné involvéd éna have
made use of cértain canons of constructicn which normally work in.favour of’
the individual and against the person seeking to claim the benefit of the
exemption.f |

:vThe'struggle between the concept of freedom of contractxénd the
desire of Courts to ensure that what seemed to them to be unfair conditions
o in a contract did not operate adversely. against.the party.to .the.”contéggz;
in the weaker pésition led to the evolution of the doctrine of fundamental‘
"breach. The doctrine has been 1nvoked prlmarily in relation to clauses
1n‘é éontféct ﬁﬁléh exempf from llablllty the party in the stronger p031t10n

who fallsvto;perform his contract for whatever reason.

| GENESIS OF THE DOCTRINE

v Tﬁépdoctrine dppears to have been stated first in precise terms
‘by Devlin J. in Smeaton Hanscomb & Co., Ltd. v. Sassoon I. Setty Son & Co.

(1953) 2 All E.R. 1471 (Setty's case). At p.1473, when dealing with an




exception clause, his Lordship said, "It is, no doubt, a principle of
construction that exceptions are to be construed as not being applicable
for the protection of fhose for whose benefit they are inserted if the
beneficiary has coﬁmitted a breach of a fundamental term of the contract, ——-'".

His Lordship naturally sought to establish its impeccable
pedigree and, following immediately upon the passage just quoted, said
that "a clause requiring the claim to be brought within a specified period.
is to be regarded as an exception for this purpose: see Atlantic Shipping
& Trading Co. v. Louis Dreyfus & Co. (1922) 2 A.C. 250. 1In that case, the-r
fundamental term was the 1mp11ed condltion of seaworthlness whlch is
treated, as Lord Sumnet said as. underlylng the whole contract of affreightment'
The same pr1nc1p1e has been applle& to cases of dev1at10n and - other
fundamental terms. I do not think that what is a fundamental term has
. ever been closely.éefined-. ‘It must be something, I think, narrower than a
condition of the contract, for it would bé limiting the exceptions too much
to say that they applied only‘ts breaches of warranty. It is, I think,
something which underlies the wholé‘contract so that, if it is not complied
with, the performance becomes something totally different from that which
tﬁe contract contemplatés." |

The origin of the term ﬁfﬁndéménﬁal breach"” may perhaps be féund
- in the whole sentence from the speeéh of Lord Sumner of which part is quoted
‘above. It read "Underlying the whole contract of affreightment there is an
implied condition upon the operation of the usuai éxceptions frbm liability -
' namely, that thc shlpownensshall have prov1ded a seaworthy Sﬂlp Lo?d

Sumnex's underlylng 1mnlled condition has much at least in common with a

fundamental term. The close relationship between the two is seen when the
next senﬁence in ﬁhe sﬁéech of Lord Sumner is taken into account. "If they
have, the exceptions apply and relieve them; if they have not, and damage
results in consequence of the unseaworthiness, the exceptions are conétrued

as not being applicable for the shipowners' protection in such a case."




Of the principle of coastruction referred to by Devlin J. (supra),

Lord Reid said in Suisse Atlantique Societe d'Armenent Maritime S.A. v. N.V.
Rotterdamsche Kolen Centrale (1967) A.C. 361 (Suisse Atlantique), "It is
true that Lorerevlin says- that he is applying a principle of comstruction
but I think that he is really applying a substantive rule of law. He does

not reach his conclusion by construing the clause in its context: there is

no statement of any reason why the apparently general terms of this particular

clause must be cut down or limited so as to make it only applicable to
claims in respect of breaches which do nét go to the root of the contract
or which are not breaches of fundamental terms.' at p.400. = In. fact Lord.
Devlin had found that there had been no breach of a fundamental term or
fundamental breach in Setty's c¢ase and it seems, therefore, possible that
he at least impliedly used the principle he enunciated as a wmethod of
construction élthbugh the reésémé ﬁqr_jgﬁgment do»noﬁ set out ;he_s#epsigy:
which he.appiied ;he principle.

The deviation cases refevred te by Lord Devlin are referred to
by Lord Atkin in Hain Steamship Co;lv. Tate & Lyle, Ltd. (1936) 2 All E.R.

597 at p.600 in the following terms. '"In other cases where the effect of -

deviation upon the exceptions in the contract had to be considered language

is used which (it is) argued shows that the sole effect is as it were to

expunge the exceptions clause, as no longer applying to a voyage which from |

fhe‘begiﬁning 6fvthe deviation ha§ ceased to be the contract voyage. 1
-ventiire to ﬁﬁink'that‘the true view is’that'thé aepafture from the voyage
cbntfactéd tovBe'ﬁa&e is avbréaéh By thé sﬁiﬁownéf of’his édnﬁract,wgﬁt:a‘
breach of such a serious character that however slight the deviation the
other party to thé contract is -entitlted to treat it as going to the root
of the'contract, and to declare himself as no longer bound by any of its -
terms. I wish to cpnfine myself to contracts of carriage by sea: and in
the-circumstances of such a carriage I am satisfied that by a long séries

of decisions any deviation constitutes a breach of contract of this serious
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. nature.. The. same.view is .taken in contracts of marine. insurance.where -

there is implied an absolute conditiog not to deviate. No doubt the
extreme gravity attached to a deviation in contracts of carriége is
justified by the fact that the insured cargo owner when the ship has
deviated has become uninsured. It appears to me inevitable that a breach

of contract which results in such momentous consequences well known to all

© concerned in commerce by sea should entitle the other party to refuse to

be bound."
Another of the forebears of the doctrine was the rule in
bailment'cases‘that if a baileé elects to deal with the property'entrusted

to him in a way not authorised by the bailor he takes upon himself the

‘ r;sko‘of_so sqlng.r Lllley v. Doubleday (1881) 7 Q. B.D. 510.

' FLAWS IN THE PEDIGREE?

Although undoubtedly Courts in England have set their face

against exemption clauses, yet they have not until the advent of the

- doctrine of fundamental breach regarded such clauses as incapable of
exempting a contractor from liability however it might have arisen under
,the contract. As far back as 1910 in Wallace, Son & Wells v. Pratt &

. Haynes (1910) 2 K. B 1003 Fletcher Moulton L. J.,sald at p.1016 in a

Judgment which was approved by the House of Lords (1911) A.C., "It would

require express 1anguage in any contract to indicate any 1ntention of

‘negativing a right to damages for the breach of an obligation imposed

by it, and I can find in the present contract no trace of any such language."

In a passage which clearly represented the view of the House, Lord Loréburn
L.C. said atvp,396 of the :eﬁo:t, "Buibif it is desired by a seller‘tp thrbw
the risk of any honest mistake onto the buyer, then he must use apt
1ahguage, and I should have thought the clearer he tries to make the

language the better.”




The same view as to the possibility of an exemption clause
operating to free one of the contracting parties completely from l;ability
for damagé is’expressed in Tozer Kemsley & Millbourn (A'Asia) Pty. Ltd. v.
Collier's Inte;state Transport Service Limited, 94 C.L.R. 384. At p.394

Dixon C.J. said, "

~— exemption clauses of this sort are construed

strictly and in the absence of express words or necessary intendment it
Mwould be going too far to construe the clause as excusing loss by misdelivery
or delivery to an unauthorized person."

It is true that the clauses Whe:e a baiieefs liability were.
‘Cénétrue&vin his'févbdr.séém‘tb‘héve'bégﬁ a1mbs£‘uhivérsaliy-thése wﬁefe.
negligence agéinst him was found. Indeed this was the case in J. Spurling,
Ltd. v. Bradshaﬁ.(l956) 2 A1l E.R. 121 where Denning L.J., adopting

enthusiastically the doctrine of fundamental breach when he said at

p.124, "All these exempting clauses are held nowadays to be subject to the

overriding proviso that they zvall to ezempt a pariy only when he is carrying
& & 4 Y j ” <

cut his conc#act,'not when he is deviating from it or is guilty of a Eréach
which goes to the root of it", was'éonstrained, as were the other members of
the Court of Appeal; to -find in favour of fhe bailee on the ground'that'ﬁhe :
exemption clause operated to exclude its liability fortnegligence. Deviation
on the Voyage'caSes were clearly in a class of their own with special
’.biréumsténées'oﬁtéiningi"Séé‘ﬁhé‘dictdm‘fkoh‘Lbrﬁ'Aﬁkiﬁ'évééeéch‘iﬁvéﬁé‘t’
Hain Steaméhip Co; case where he confines himselffto»cqn;:aqtvqf.cégriagé
ysy:séé.: i£ ﬁuéttbe_conceded,,hOWever, that "deviation" has,comé.to'bé used
to describe a departure by a carrier from his’geographital route and also
.cher radical breéches of his contract and the warehouse cases haﬁe
‘ldeyelopeduaibng parallel lines. Suisse Atlantique per Lord Upjohn at. p.424.
See éléo Thomas National Transport (Melbourne) Pty. Ltd. v. May &'Baker'

" (Australia) Pty. Ltd., 115 C.L.R. 353 (T.N.T.) per Windeyer J. at p.38L.
‘Even the ﬁnseaworthinesé cases do not, it is submitted, mean necessariiyf

that an unseaworthy ship is ground for repudiation on the basis of

»
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fundaméntal ‘breach, ' Seé HongKorg Fir Shipping Co. Ltd. v. Kawasaki Kiseﬁ'
Kaisha Ltd. (1962) 2 Q.B. 26. In that case a ship proved unseaworthy for

a substantial time because of the inadequacy at the relevant time of its
machinery and the inefficiency of its engine room staff particularly of

its chief engineer who was addicted to drink. Nevertheless its unseaworfhiness
was not found to constitute a ground for repudiation on the basis that it

breached a fundamental term.

AUSTRALIAN CASES

| InrDavié:v; Pearce Parking Sﬁaﬁion.?t&.-itd. 91.C.L;R;-642 £5§   .
-High Court gave the protection of an-exémption clauéevwhichvalthdughvihv o
termé‘no; preciéeiy‘eXCludiﬁg 1iébility for negiigehce was found suffiqient
to 30 so, - The Court tpok the view that it has never been doubted that a
ballee may exempt himself by express comtract From the comsequences of
negligence on the-part of himself or his servant but that it has been
repeatedly said tﬁa; an‘exemption ciausg mﬁét be construed strictly, and
'fhat‘clear wordsvate neéessary té exclﬁde‘liability for negligence. At
p.649. The Court did go on to say at p.653, "Lt is clear that there may
be in a ccntract‘qf'bailment gpecial and essential terms, express or
implied; breach of wﬁich will not be éove?éd by aﬁ exemption clause in
ot

general terms . The inference seeme plain that the contracting parties

might include in the contract an exemption clause in special terms to

_ relieve from liability breaches for special or essential terms.
Then, in West v. Sydney City Council, 82 W;N;'(N.S.W;) l39,ther-‘

Full Court of the Supreme Court'of New SouthVWales decided,rfollowingvDavis

v. Pearce Parkiﬁg Station Pty. Ltd. (supra) that the exclusion clause on

the parking ticket given the car owner plaintiff was effective to absolve

the Council defendant, the parking station owner, from liability for .

negligence but that in permitting an unauthorized stramnger to take the

plaintiff's car from its custody and in permitting the thief to leave with




nothing but an autherity‘téttake possession of 'some other vehicle, the
Council had commltted a fundamental breach of the. contract and accordingly,
could not rely on the'exclu81on clause. The Court followed both Setty's
case and J.;Sputling Ltd. v.'Btadshaw (supra). It is not altogether clear
from the reasons for Judgment that the Full Court was following the dictum
of Lord Devlln on the ba31s that it was a rule of law or on the basis that
it was a rule pf,construetion'but it is spbmitted'that the better view is
that it was'fellewing it-as a rule of law. Certainly in the‘circumstences
it applied the dictum.. When' the case came before the High Court, sub. nom.
' The Council of the City of Sydney v. West, 114 C.L.R. 481, Barwick C.J.
and Taylor J. found difficultiee in selving'the problem in the way in which
it was solved by the Full Ceurt and in understanding precisely what was
meant_byvthéﬂexpression ”fundam&ntal term”., Kitto J. said at p.493, 
-“The-proteétivaeelause'H?Plies in Letms to tht 1o&s'o£ or damage tc:the’
vehicle however caused. If it be takem_l*fz rally 1t saves the -gpzl ant
from respon s5ibility on any ground at all for loss of or damage to the
vehicle. But it cannot possibly be taken llterally, for no one would
suppose that ‘the parties as reasonable persons- could have meant thereby o
to give the appeilant carte blanche to destroy or damage the vehicle
deliberately. The problem is to determine the extent of protectioh it
“gives, bearing in mind ‘two things. One is that stipulations of this’
character;pbeing framed as a rule by,tﬁe party to be protectedvend:ig any -
'jceseibeipg_ineertee:ip ﬁieifavour, atevto be construed strictly.  The other-
is that on established principles of interpretation an unexpressed
Qualificatien isrnot to be implied unless the implication is necessary,

in the sehse that it introduces‘only whatvis"sorobviqgs'that it goee
without éajiﬁg‘.“ It‘is clear thet the High Court inIWest's caee was
treating the question of fundamental breach as a matter of consttuetioﬁ

rather than as a rule of law.




" "FUNDAMENTAL' BREACH" 'and 'FUNDAMENTAL TERM"

In Suiése Atlantique at pp.421 and 422, Lord Upjohn defined
'fundamental breacH as "a convenient shorthand expression for saying that
a particular breach or breaches bf contract by one party is or are such
as to go to the root of the contract which entitles the other party to
treat such breach or breaches as a repudiation of the whole contract. |
Whether such breach or breaches_do constitute a fundamental breach depends
on the construgtipn of the contract and on all the facts and circumstances
of the case. The innocent party may accept that breach or those breaches
as a repudiatidn and:treat therwhoie.contraéﬁ-ét anVeﬁd énd'sﬁe-fof' 
‘damageS»generallysbr he may at-hié»optionvprefer to:affirm‘ﬁhe contré¢t 
and treat it aé cohﬁinﬁingvon foot in which casé he can sue only fér
damages for breach or breaches of the particular stipulation or stipulations.
in the contract which has or have beem broken." |
He defined 'fundamental term' as "a stipulation which the
parties have dgreed either expressly or by neceséaryvimpliCaticn or which
ﬁhé zeneral 13& régards as é céndition wﬁich goes to the rcot of the |
contract so that any breach of that term may at once and without f&rther
. reference to the facts and circumstances be regarded by the innocent party
as a fundamental breach and thus is .conferred on him the alternative
remedies at his option that I have just mentioned."
The distinction is fine but it seems clear that a fundamental
1 term is‘by}Lotd:ﬁpjohﬁ_éqﬁated tp~a,codditién in a coﬁtract.ﬁsiﬁg thé.¢o£d..-:
'condition' in iﬁsitechnical‘sense.' Depending upen the termsin WHiCh”thév*f
.parties have chosen to contract, such a breach of condition or breach of
a fundamental term may not really affect. the whole\substaﬁce»of the contract
so as, for example, to destroy its subject matter. Simplistically, fundamental
breach may, it would seem, be described as that sort of a breach which in
fact does go to the root of the contract so that in a real sense it may be

said to destroy the subject matter of the contract whether in fact actual
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destruction takes pléce or not. The prépositionsjust set forth are
intended as illustrative only. and do not purport to comprehend the
complete range of matters which might be held to come within the coﬁnotation
of fhe two térms as defined by Lord Upjohn.
It is submitted that the discussion on fundamental breach in
Suisse Atlantique is obiter having regard to the circumstances of the case
_but the propositions set out therein would, it is submitted, necessarily
be adopted by the High Court consistently with the views expressed by it
~in West's case (supra), T.N.T.- (supra) and H & E. Van Der Sterren v.
Cibernetics (Holdings) Pty. Ltd. 44 A.L.R,J. 157, with one exception.
In T.N.T., Windeyer J. summarised the effect of Suisse

Atlantique in the following terms:-

"(The) judgments (of their Lordships) all éaﬁfirm é¢'iﬁ ﬁ&ek§i§w thét:a_ 
quésﬁioﬁ ;ﬁaﬁ éé %e.ﬁava in this case is 1o ge resolved by cmnszfuing the

language that the parties used, read in its context znd with any necessary

implications based upon their presumed intention. It is not to be N

resolved by putting exemption clauses into a position of peculiar vulnerability

VThére are, ho&eﬁér, certain established rules of law that must govern their
interpretation.”

"The first is that an 'exemption clause' -~ is ordimarily
construed strictly against the proferens, the party for whose benéfit it
is inserted." | | .

' "Secondly, it is not construed as felie&ing him agéiﬁsﬁ

liability for the negligence of himself or his servants, unless it expressly
“or by implicétiﬁn covers such. liability." |

"Thirdly, there is a rule or guide to construction which has in
. recent writings sometimes been treated as absorbed within the generalised
modern_term ffundamentél breach', but which is itself far from new. It is
that a condition absolving a party from liability, in particularvexonerating

a bailee from liability for the loss of goods in his care, is construed as

i e
e

i
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referring only to a loss which occurs when the party is dealing with
the goods in a way that can be regarded as in intended performance of his
contractual obligation. He is not relieved of liability if, having
obtained possession of the goods, he deals with them in a way that is
quite alien to his contract. This doctrine -—- was referred to by Scrutton
L.J. in the well-known passage in Gibaud v. Great Eastern Railway Co.
((1921) 2 K.B. 426 at p.435): |
'The prlnciple is well known -~~ that if you undertake to
ao a thing in a certain way, or to-keep a-think in a certain -
' piace, with certain conditions'pfotéctiné it;'and'have broken
‘the contract by not doing the thing éoﬁtﬁécted for in the way
contracted.fof,.or not keeping the article in the place in which.
you have contracted to keep it, you cannot rely on the conditions
Awhich were opl] 1ntended to protect you if you carriedAout the
contract in the way in which you had contracted to do it.'
The last words,:'ig,thg way in which you had contracted to do it! are
critical."

Harbutt's '"Plasticine" Ltd. v. Wayne Tank & Pump Co. Ltd.

In ﬁhié caéévﬁéporﬁed t1970571 Q.B. 447 the defendants
contracted to design‘éﬁd install equipment in the plaintiffs' factory
-for storing and dispen51ng a heavy wax which had to be’ llQu=flcd undet =~
heat f01 the manufacturlng process, The contract incorporated printed
conditions one of wh1ch provided that the defendants would indemnify the -
.plaintiffs agalnst direct damage "to your property ... caused by the .
negligence of ourselves or of our servants ... but not otherwise; provided

always that out total'liability for loss'damage.or injury shall not

- exceed the total value (%2,330) of the contract. As a result of the

defendants' negligence the plaintiffs' factory burnt down. There was a
clause fixing the time for taking over and the indemnification clause just

referred to was to operate until the takeover (as it was found). There




was a further ciause which in substance provided that in lieu of any
warranty condition or liability implieé by law the liability of the
defendants in respect of any defect in or failure of the goods supplied.
or for any losé injury or damage attributable thereto was limited to making
good by replacement or repair defects which, under proper use, appeared
therein and arbse solely through faulty design, materials, workmanship
within a period of twelve calendar months after ﬁhe takeover.

The defendants left solid stearine in plastic pipes. To ensure
that the stearine would be 1iquid étwﬁhe appropriate time a heating tape
- wrapped round the plastic pipes was turned on late in the afternocon and
left overnight. The plastic pipe bécame diétorted under heat, the
thermostat did not work, the pipe sagped, cracks appeared and the stearine
escaped and became ignited. |
R ‘>,ih ﬂié feaéc§s fQ: judgmerit, Lord Denning M.R.,dealt'#itb : 

]

funadomental breach under two headings, The first weas where the coutract

1

was stlll open to be performed. In thesce circumstances he held that a

[

fundamental breach gave the innocent party when he got to know of it an

option either tQ affirm the contract Qr‘to>disaffirm it. If affirmed it
remained in being for the future on both sides with each having a right

to sue for damagés»for past or future breaches. If disaffirmed then the

. contract.was.at.an‘end,ﬁrcm,that.momeng tharg.baing no. right teo sgg.fari- .
future although there was for past.  This analysis seems, it is submi;ted,v

4£o.bé'e4ui#a1eﬁt to the énéiyéiéAby Lord Upjéhh'of a fundamental term.

‘ﬁe classed the second group as that which brings the contracts to én end,
there being no room for any option in the innocent parties. At p.465 he,
referring to the first group (which it is submitted ought to be equated to
cases wheré breach of a fﬁndamental terﬁ is found), said that it is settied

. that once the innocent party accepts the fundamental breach the guilty party

cannot rely on the exclusion or limitation clause. In support of'this'

-statement he quoted dicta from the speeches of Lord Reid and Lord Upjohn'in




~13-

Suisse Atlantique. It is not, it is submitted, possible to say of those
dicta that they do not support the propoéition put by Lbrd Denning.
However, Viscount Dilhorne said ét pP.392, "In my view, it is not right

to say that the law prohibits and nullifies a clause exempting or limiting
liability for a fundamental breach or breach of a fundamental term. Such
a rule of law would involve a restriction on freedom of contract and in |
the older cases I can find no trace of it.

At p.399 Lord Reid said, "It cannot be said as a matter of law

- that the resources of the English language ‘are so'limited that it is
‘impossible to déViée;én exclﬁsioh‘ciause'which will apply to at leaétréome
‘cases of fuhdamghﬁai:Bfeéch‘withéﬁt'being so widely drawn that it can be

-~ cut down on any ground by applying ordinary principles of constructiom. -

So, if there is to be a universal rule that, no matter how the exclusion
clause is expressed, it will not &apply to protect a party in fundamental

breach, any such rule must be a substantive rule of law nullifying any

agreement to the contrary and to that extent restricting the general

principle of English law that parties are free to contract as they may see

fit., There is recent authority for the existence of such a rule of law

‘but I cannot find support for it in the older authorities." This passage
must, it is submitted, take precedence over the view Lord Reid expressed -

.at p.398 of. the report and:which was referred to:by Lord Denning in

Harbutt's case at'p,465.

‘Lord Upjohn does not really seem to dissent from the views just

‘quoted but points out at p.426 that "In very many of the cases which were -

cited to your Lordships there was no question of any election by the -
innocent party either to affirm or disaffirm the contract when the other
party had committed a fundamental breach."

It is submitted, therefore, that on a proper view of Suisse




bailee had committed a fundamental breach of the contract or was guilty of

-Sterren’s case (supra). -

‘following terms, "Any claim must be made in writing and claimants' arbitrator
_ appointed within three months of final discharge and where this provision is

: ngtfcomplied with the claim shall be deemed to be waived and absolutely

however, "If this clause had been a mere reference to arbitration and had

~14—
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5]
Atlantique, there is no support for the view, despite what Lord Denning
{

said in Harbutt's case, that once an innocent party discovered a case .of
fundamental breach which does not adtomatically bring the contract t;ﬁan
end the guilty party cannot rely on the exclusion or limitation clause.
Such a clause would have to be drawn with great precision to meet the
circumstances which would have arisen when the matter came to be litigated
but it must surely be possible to draft a clause which would, for example,

say that notwithstanding that it might be hereinafter found that the, e.g.,

breach of a fundamental term of the contract he was nonetheless exempt

ffom liability. Into this general category of exemption clauses comes the
k]
clause requiring claims to be made wit@in a particular period as in Van Der

]

hat the guilty

lnd

| If the proposition laid down by Lord Denning
party canuot rely on the execlusion or limitatien clause bo correct, it is
submitted tentatively that therc may be some difficulty in reconciling the
proposition. with the unanimous decision of the House of Lords in Heyman v.
Darwins Ltd. (1942) A.C. 356, However, Atlantic Shipping & Trading Co.
v. Louis Dreyfus & Co. (supra) should be noted in this context because

there a shipbwner was held not entitled to the benefit of a clause in the

barred.". Speaking for the majority of the House of Lords, Lord Sumner said,

stopped there, I_do,not think it would have been hit." Although the case
just cited does not appear to have been mentioned in Heyman v. Darwins Ltd.,

it appears not to be, therefore, inconsistent with it,

Photoproduction Ltd. v. Securicor Transport Ltd.

~ Photoproduction Ltd. v. Securicor Tramsport Ltd. (1978) 1 W.L.R. 856
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was concerned with the destruction of a factory caused by a fire set
deliberately by a patrolman employed by the defendants, a night patrol
security sérvice; who purported to relieve thémselves from liability for
damages to the exteﬁt set out in the following clause of the contract
between the p;rties:

"Under no circumstances shall the company be responsible for any
injurious act or default by any employeevof'the company unless such act.

or default could have been foreseen and avoided by the exercise of due

~diligence on the part of the company as his employer; nor, in any event,.
.shall the company be held responsible for: (a) Any loss suffered by'the'

-customer through ... fire or any other cause, except insofar as such loss

is solely a;tributéblé‘fo.the ﬁegiigence of the‘cémpanyfs employees actihg
within the course of their employment."

'LbfdlDéﬂningvat §;865‘éftef.cénéidérétidnvofAtﬁelﬁwé ﬁétﬁodé |
of appreoach (whethér by rule of law or by construction of the contract)
reqched the conclusian that the Courts were now in a position to say that
there was a principle which lay behind all the striving'(case$). The
principle is this. "the court will not allow a party to rely on an
exemption or limitation clause in circumstances in which it would not be

fair or reasonable to allow reliance on it: and, in considering whether it

is fair and reasonable, the court will conéider whether it was in a standard

form, whether there was equality of bargaining power, the nature of the

‘  breach,.and s0 fétth,"\‘ﬂe'pqséd,the questidn.at p.866, "Is it .fair or

- reasonable to allow Securicor to rely on this exemption or limitation clause

when it was thelr own pétrolman who deiiberately burned down. the factoty?"
He went on to say, "I do not think it is fair and reasonablé, I would, .
therefore, allow the appeal and enter judgment for the plaintiffs.”

Shaw L.J. took the view at p.867 that where there is not
merely a simple failure in performance bug a breach repugnant to-and

destructive of the whole object and purpose of a contract, recourse can
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not be had by the party at fault to any contractual provision which
provides for exemption from or limitatioﬁ of liability. With respect,

the view would appear, it is submitted, to be inapplicable in Australia if,
indeed, following Suisse Atlantique,it is properly applicable in England.

W;ller L.J. at p.871 considered that the argument advanced in
Harbutt's case, that the exceptions clause did not apply because on
fundamental breach the guilty party could not rely on an exception or
limitation claqse was not following the House of Lords, was unacceptable.-

It is conceded that the final result in Photoproduction Ltd.
2} Securicor Ltd. would probably be the same in Australia on the basis
EFat the deliberate destruction of the factory to be guarded could not
vbe thought to be within the contemplation of the parties at the time they
entered into theirydentréct; ,Butfthat‘isftc givé effect to the coms iactioﬁ'
#ﬁié %%tﬁeﬁltﬁaQ gé ihc rule of law xule and it 1g submitied is the
appropriaté WAY .

Leave to appeal to the House of Lords has been given and, having
regard to the amount in issue, no doubt the House will consider the matter.
It is to bevﬁoped that the House of Lords,bwﬁich néw has the chaﬁéevtb
consider directly;and not under the shadow of obiter, the question of

fundamental breach will resolve finally the situation.




THIRD PARTIES TO A CONTRACT

The topic which I had initially chosen for this paper

was a consideration of the recent High Court decision in Port

Jackson Stevedoring Pty Ltd v. Salmond & Spraggon (Aust.) Pty Ltd
(1978) 18 A.L.R. 333, a case concerned with the ability of a

stevedore to take the benefit of an exclusion clause contained in

a bill of lading, which had been concluded between a shipping _
company and the con51gnors of goods on the ship. I quickly realized,
however, that too detailed a discussion of the rights and obligations
of stevedores and shlpplng companies is not entlrely app081te in

an inland city like Canberra. It is, however, relevant, I think,

to con81der the case in'a somewhat broader context. A majority of
.'the ngh Court sald, in that case, that a stevedore is, in pr1n01ple,
able to rely on an exclusion clause whlch is contained in a contract
to which he is not, apparently, a party, and it was this point which
“led to my more general‘coneideration, which is whether the Salmond

& Spraggon case has any effect on the doctrine of privity, and

whetber the decision heralds another means by which a person may

seek enforcement of a contract to which he is not a party.

One must, therefore, spend some time conolderzng the )almond

& Spraggon case, but it is best,, perhaps, to start by putting it -in

context. The attempts by persons not parties to shipping contracts
toc obtain the benefit of exclusion clauses in theése contracts first
surfaced before the courts in Adler v. Dickson [1855] 1 Q.B. 158.

Mrs Adler, a passenger on board the Himalaya, was successful in her

action against the master and boatswain of the ship, because, the
‘CQurt_Qf<Appeal'held the c@mpany.was.not.suffieiently<explicit~ SRR
~in drafting its ex clu31on clause to include its servants and agents.
Similarly in Wilson v. Darling Island Stevedorlng Co. Ltd (1955)

95 C.L.R. 43 before the ngh ‘Court and in Scruttons Ltd V. Mldland

“Silicones Ltd [1962] A.C. LUub before the House of Lords, stevedopes

‘were held unable to rely on shlpplng companies' exclusion clauses

because, inter alia, the clauses were expressed as glVlng protectlonv

only to the “carrler"; and not to its servants, agents or independent

Acontractors.

However, in the Midland Silicones case Lord Reid suggested

a possible way of assisting such persons, by so drafting the exclusion
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clause that it creates in effect a second contract directly

between the stevedore (or other "outsider") and the consignee
or passenger. A clause that attempted to do this was the subjecti
of the next landmark decision, New Zealand Shipping Co. Ltd v. ‘ E
A.M. Satterthwaite & Co. Ltd [1975]1 A.C. 154 before the Privy ;
Council. The clause had apparently been drafted before the

Midland Silicones case was decided (see Lord Simon, [1375] A.C.
at p. 183A), and therefore without the benefit of Lord Reid's

advice. Nevertheless, Beattie J. in the Supreme Court of New :
Zealand, and a majority of the Privy Council, held that the wordinj

of the clause was sufficient to create such a second contract

between the stevedore and the consignee. The former could thus
rely on the time-limitation clause set out in the bill of lading, 4

incorporated by reference into this separate contract.

The Privy Council analysed the creation of this contract

,(par Lord Wilb beOjCL, {197_3_A,C, at pp. 167-168) by.saying. that
v "*hc pill of lading brought into ex .
a bargain initially unilateral but ca
of becoming mutual, between [the consigneel
and [the stevedorel, made through the
[shipping company] as agent. This became a
full contract when the [stevedorel performed
-services by discharging the goods. The
performance of these services for the benefit
of [the consignee] was the consideration for
the agreement by [the consignee] that [the
stevedore] should have the benefit of the
exemptions and limitations contained in the
bill of lading."

A:pr;n01pally because they,dld not see the wordlng of the bill of -
lading as apt to create such a second contract. It appears that
both would have been prepared to hold in favour of the stevedore,
if the clauses of the bill of lading had been more carefully drawn
(see Viscount Dilhorne [1975] A.C. at p. 170 H and Lord Simon,
ibid., at p. 183A-B).

In two subsequent cases at first instance, stevedores
attempted to rely on this decision, but without success. In the
Supreme’ Court of New Zealand (Herrick v. Leonard & Dingley Ltd [197
2 N.Z.L.R;YSBS) McMullin J. held that the document equivalent to
the bill of lading did not refer to, nor attempt to include,




independent contractors such as the defendant stevedore, in
the Supreme Court of British Columbla ‘(Calkins & Burke Ltd v.
Empire Stevedoring Co. Ltd [1976] 2 Lloyd's Rep. 609) Schultz J.
held that the shipping company had not been given the necessary

authority by the stevedore to make any contract of exemption on
its behalf.

It was in the context of these decisions, and especially of

the Privy Council decision, that the Salmond & Spraggon case was -

argued. At first'instance in the New South Wales Supreme Court,
Sheppard J. considered himself bound by the Privy Council decision,

and regarded the bill of lading before him as being 1ndlst1ngulsh—-

‘“able from that before the Privy Council (see transcrlpt of 3udgment

p. 11). He therefore came to the conclusion: that the stevedores N
were able, in pr1n01ple, to take the benefit of the exclu81onary1

clauses ;n the bill of lading, and that these clauses applied to

. the partieular loss complained ocf. The N.S.W. Court of Appeal'

reversed this deeision;lon,the‘ground:that the stevedores: had not-
discharged the burden of proving that they had provided consideration
1 Lloyd's

Rep. #u5}),  Their Honours held that the stevedores were bound,

for their separate contract with the consignee ([197

under their contract with tue shipping company, to unload the goods,

and had not shown that they knew of, or relied on, any offer of

exemption made to them by the consignee. An appeal by the stevedores

to the High Court was unsuccessful ({(1878) 18 A.L.R. 333), but

the reasoning of the Justices was far from unanimous.

- The two major arguments before the High Court were, first,

whether .the .stevedores could :ever,- in principle, rely on-an’' '~~~ =~

* exclusion claUSe contained in a contract to which they were not

apparently. a party and, seeondly, whether the pd”thHLdP c]ause_ 1-

in ‘this case'utll operated even though the 7058 oceurred aiter

he goods had been unloaded and whlle they were btoreu on the

“wharf. - Barwick C.d. answered both questlons in favour of the

'étevedore( and would haVe allowed the appeal. Mason and Jacobs JJ.,

in a jOlnt judgment concluded that there was a separate contract

between the stevedores and the consignees, and thus decided the

first question in favour of the stevedores (18 A.L.R. at p. 367).
Their ultimate decision, however, was against the stevedores because

they considered that the loss occurred after the contract of carriage




was at an end. Stephen J. concurred with the views of the

minority in the Privy Council case (18 A.L.R. at p. 355) that
the clause before him was not capable of creating a separate ;
contract between stevedore and consignee, and he went on (ibid., |
at pp. 355-357) to indicate policy reasons for limiting such a
device of construction in the particular field of the carriage

of goods by sea. Murphy J. likewise felt that for policy reasons |
related specifically to the overseas carriage of goods and the
stevedoring industry "a contract should not be conjured up

out of the circumstances in order to extend the exemptions and
“immunities under the bill of lading to the stevedore.™ '(_1'8‘A;L.Rq
at p. 376). However, it will be realised that despite the actual
decision of the High Court, a majority comprising Barwick C.J.,
Mason and Jacobs JJ. were of the view that a third party may take

the benefit of a contract to which he

|

is not dpparently a pariv,

“and that the minority's Obiecfidns to such a result were. ‘hased

‘almost ewclusively on the facts +that the third ﬁarhy Wﬁﬂ=&.“ffV€dO
and that th benefits it was taking were those contained in
exclusion clauses.,

It Could thus be said that the High Court's decisién,

together with that of the Privy Council, herald a new means of

creating a contract which is enforceable by the third party. The%
vparticular device used, of finding a separate contract between ?
the third party and the promisor, is one that has already found
v academic favour in relation to another appdpgqt‘ézp;pfiqn4tq tﬁe‘%
"""" pfi?liy fﬁie;.théf 6f béﬂkéf‘é‘éoﬁﬁeféiai‘credlts. Without g01ng§
into the. detalls of these ar“angements, they are a means whereby @
S a buyef of goods contracts with a bank for the latter to prov1de :
» payment ror the goods to the seller and the seller, though not
a party- to that contract, is able to enforce it against the :
bank. In the 3rd Australian edition of Cheshirve & Fifoot (pp. 51%
522, and eS?ecially af p. 521) it is suggested that this may be ‘

an exception to the rule of privity based on commercial Conveniend
and custom. In the 9th edition of the parent worg, however, (p. 5

the topic is.dealt with solely as an illustration|of a unilateralg

contract of the type made famous by Carlill v. Cafbolic Smoke Ball
‘Co. [1893] 1 Q.B: 256. ‘The seller's ability to she the bank is

seent, in other wofdé, as' resting on a basis to alll intents the

same as the.ability~of a stevedore to rely on a spipping company'ﬁ




exclusion clauses.

Another, and more directy means of enabling a third party
to sue on a contract made in his favour is contained in the
legislation of Western Australia and Queensland. Section 11(2)
of the Property Law Act 1969-1973 (W.A.) provides, in brlef
substance, that

11

... where a contract expressly in its terms
purports to confer a benefit directly on a
. person who is not named as a party to the
contract, the contract is, subject to sub-
section (3) of this sectlon, enforceable by
that person in his name...."

Subsection (3) goes on to state that such a contract may be

cancelled or modified by the parties thereto at any time before

the third party has adopted 1t ‘either expressly or by conduct._;
Section 55 of the Property Law Act 1974-1875 (Qld) lS tc a similar

effect, although expressed more fully, in that it requires a

promise

”to do or to refrain from doing an act or acts
for the benefit of a [third party] beneficiary"

and that such a promise is enforceable by the beneficiary only

upcn the latter's acceptance by words cr conduct communicated to

- the promisor.

Both of these legislative provisions, it is sug

S

ested., are

~very similar in result to the views of the High Court in the

Salmond & Spraggon case; the Justices there stress the need for

an express conferral of a benefit on the third party and some

members, of the Court, as we have. seen, refused. to imply any third: - - -

party promise from the words used. Likewise, the legislative

-requirement of - "adoption" or "*cceptanCﬁ” ig very q1m11ar to the’

‘Judicial requ1rement of accepfanne or th@ sepaﬁdte offar *o tbe‘4

third paﬂty.

But in this very similarity one can see a strong argument
for saying that neither the High Court decision nor the W.A.
legislation, at least, have any real effect on the doctrine of
privity, in that both require the benefit to the third party to be
granted by express terms. As Myers J., writing extra-judicially
("Third Party Contracts" (1953) 27 A.L.J. 175, at p. 177) has

already pointed dut, it is liﬁely only to be persons who are
_ : |



. TheAOuoenblaud Law Reform Commission, in their Report on the Bill

.itself, as. I have already mentioned, Murphy J, said (18 A.L.R.,
.at p. 376) that

R
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professionally advised who would ensure that their contract
fulfilled this requirement. But such persons could in any event
achieve their desired end by expressly constituting the promisee
under the contract a trustee of the promise contained therein, or
by following the suggestion of Barwick C.J. and Windeyer J. (in :
Coulls v. Bagot's Executor & Trustee Co. Ltd (1967) 119 C.L.R. 480,
at pp. 478-479 and 492-493 respectively) and ensuring that the |

so-called "third party" is a joint promisee in the contract.

If the doctrine of privity is truly to be subverted, the é
conferral of an enforceable benefit on the third party must be %
capable of belng 1mp11ed 1nto a contract rather than be stated j

expressly To this end the Queensland leglslatlon,'ln s. 55(8)

(¢) (ii), includes as enforceable third-party promises, any promiseg
which

"appears to be intended to create a duty enforceable
by a benef101dry "

N

which becams the Property Law Act {(see G.L.R.C. 16, at pp. 34-u0)
considered *HJ; addition +o be advisable, since it felt that not
every contract which oughtvquite.prgperly to be enforceable by a >
third party may necessarily spell that intention out, in the

express words used, with suffidient clarlty

To 1ndu19e in a llttle crystal-ball gazing, one mlght ask.

whether the courts, developing from the Salmond & Spraggon case,

might in future be prepared to imply into other and different
kinds of .bilateral.contracts-a separate.contract which provides.a

third party with a means of enforcement. In Salmond & Spraggon

"a contract should not be conjured up out of

“the circumstances in order to extend the

exemptions and 1mmun1t1es under the bill of

ladlng to the stevedore.
But would he, and his brethren, be willing to "conjure up" a
contract in order to allow a man to enforce against his father-in-
law a promlse ‘made to the man's father to pay him £200 (cf Tweddls

v. Atkinson (1861) 1 B. & S. 393)?

The pessimists would be likely to respond in the negative,
and point to the example of the use of the trust to subvert the

{
!
)
l
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doctrine of privity. Starting with Tomlinson v. Gill (1756)

Amb. 330 and going through to Les Affréteurs Réunis S.A. v.
Leopold Walford (London) Ltd [1919] A.C. 801, the courts were

quite ready, as occasion demanded, to imply into a contract a

trust of the major contractual promise and thus enable the third
party, as cestui gue trust, directly to enforce its terms against

the promisor. But since the Walford case the popularity of this

device has waned and as long ago as 1944, in Re Schebsman [1944]

Ch. 83, at p. 104, du Parq L.J. commented:

"It is true that, by the use possibly of
-unguarded language, a person may create a
trust, as M. Jourdain talked prose, without

" knowing it, but unless an intention to create
a trust is clearly to be collected from the
language used and the circumstances of the
case, I think that the court ought not to be
astute to discover indications of such an
intention."

. In the light of that development;'it~i8'quite fair‘to‘suppdse'that'
any other judicial attempts to outflank the doctrine of privity by

means of implications are unlikely to succeed.

To this the optimists might respond by taking a broader
view, and a coMpérative apppqaCh - by suggesting that Salmond &
Spraggon is but one step in a progression towards complete
brécdgnition and enforcement of third party contracts. In this,

" they would no doubt point to the Queensland legislation as being
thebsimple solution to the problem. But they might also point to

. the process of judicial development in the United States as an

..........................

~ a contract which is expressly for the benefit of a third party may - .

be enforced by him, but also one that is impliedly for his benefit
is equally capabiévof enforcement. The jurisprudence on-thisrtopic
is understandably of considerable volume, and I have chosenvone,
admittedly very extreme, example to indicate the development that
has taken place in that jurisdiction. In Olzman v. Lake Hills Swim
Club Inc. (495 F 2d. 1333 (1974)), the plaintiff alleged that the

defendant had operated its swimming club in a racially discriminatory

way. The Federal Court of Appeals for the Second Circuit upheld

this claim, partly on the basis that the defendant's actions were
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prohibited by the Civil Rights Act of 1866. But it also went on
to say that the club permitted its members to bring guests to the
pool; this contract between club and member, it was said, was
impliédly made for the benefit of such guests, who would be able
to enforce a contractual right of entry to the pool. I suggest that
a court applying the Queensland legislation could arrive at a
similar result, and that other courts in this country, if they are
prepared to continue the development and expansion of third-party
contracts by whatever means, could also in time reach a similar

position.




PRODUCT LIABILITY MOTOR VEHICLES AND CONSUMER CREDIT LAW REFORMS
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John Goldring, ,

(Solicitor, (N.S.W.); Barrister and’

Solicitor (A.C.T.); College Fellow in -

Law, Canberra College of Advanced

- Education.) :
The three subjects discussed in this paper are separate, and are
linked only because they form part of a general pattern of
‘consumer protection law within the Territory, and because they
have_been recently; or are about to be, affééted or developed
by new legislation.

A. PRODUCT LIABILITY AND MANUFACTURERS’rWARRANTIES‘

The Law Reform (Manufacturers Warrantles) Ordlnance 1977 came _
‘into’ operatlon on May 10, 1977. "It follows generally the pattern'
of the South Australian Manufacturers Warranties Act 1974. Its
- provisions were*conSideredfin detail by the Senate Standing
Committee on Legal and Constitutional Affairs in 1976, and it
is therefore not.sﬁrprising that the provisions of Part v,
'Divieion‘ZA;”WhichliS'propOsed'tOfbe”introduCediintd the Trade
Practices Act 1974 by an amending Bill currently before the
Parliament, are similar to those of the ACT Ordinance. When
the amendments to the Trade Practices Act come into effect, they
will, for many purposes, displace the operatioh'of'the Ordinance,
but there are some differences, and because 0f the operation of

's.75 of the Trade Practices Act, as interpreted in Re Credit

Tribunal; Ex parce General Motors Acceptance Corporation
“pustralia (1977) 14 ALR 257, the provisions of the Ordinance.
may still be important where they differ from those of the Act.

The Scheme of both the Ordinance and the”measures to be introduced
‘into the Trade. Practlces Act 1s to create a notlonal contractuql ‘
'relatlonohlp between the consumer of goods and the manufacturer
of those goods as deflned in the leglslatlon. Into thlb ,
relationship the law implies certain obligations on the part of_e
the manufacturer, and these relate to the quality of the goods

and the availability of spare parts and facilities for repair.

The effect of such legislation is to create a system of "product
liability", which makes the manufacturer liable to the consumer

of goods which are defective in specified ways, without proof




2.

of negligence or other fault. Under the Ordinance all that a
plaintiff must prove is that he is a "consumer" (for which
purpose he may call in aid s.3(2) of the Ordinance), that the
goods were sold in the Territory or were delivered in'the
Territory following a sale in any other place (s.4(1) (a) and
(b)) and that there is a breach of an implied warranty (s.4) or
an "express warranty", (defined in s.3(l) to include statements
made in advertisements and promotional-literature by or on

behalf of the manufacturer;) (s.5).

1. Application of the Legislation

_Each,of.the.sections.of the.perosed,Act (and for convenience
the proposéd amendments to the Trade‘Practices Act will be
referred to as "the Act® and the Léw Reform (Manufactureré
Warranties) Ordinance will be referred to as "the Ordinance")
provides for 1iability of the manufacturer to the consumer if
~and only if: v I R
(i) va:carporation (as defined in s.4(1) of the Act: this
definition ig dealt with at length elgewhera,vané
‘will not be further discussed in this paper, except
to emphasise the extended definition given to the
~ term "corporation" by s.5, and, in respect to the
Capital Territory, s.6 of the Act, so that the term
may apply to individual persons) must supply (also
defined in s.4) goods manufactured by that corporation,

in trade or commerce (another expression dealt with at

........... . length in other works-on: the Trade Practices Act and

on consumer protection) to another person who acquires
_the‘gOOds.for.re—supplyy(an-expressionléxpanded-by

' reference to s.4C);.

{ii) a person, whether or not the person who acquired. the
goods from the manufacturer sUppliés the goods to the
consumer, other than by way of sale by auction;

(1ii) = there is a breach of the implied warranty; and

.(iv)'v,ﬁhe consumer suffers damage byvreason of the breach}

This syStem'ofrliability is much more complicated than that

provided by the Ordinance.




Basically, however, both pieces of legislation seek to erect a
' $ystem of product liability, (perhaps morelaccurately described

as a system of producers liability). Both do this, though the

system constructed by the Act, by its complexity, may be less

effective in a number of ways.

One, for example, is the fact that a large number of retailers
(e.g: chain department stores and supermarkets) may be liable as
manufacturers under the legislation, because they sell 'house
brands', i. e. brands manufactured either wihin or out51de
Australia, which bear only the brand of the retailer .
(Act s. 74A(3)} (5); Ordinance s53(11943)) In such a case,
conditions (i) and (ii) above are not complied with, Wthh has _
the result that if there 1s llablllty under the Trade Practlces
'Act, it will be under terms implied by Part V Division 2, rather
" than Division 2A. This can‘have'ah'adverSe effect on consumers
outside the A.C. T. and South Australla, because ‘under DlVlSlOH 2.
there are no 1mp11ed warranties as to repair facilities or spare-’
pdrts. However, s.6 of the Ordinance expressly provides that
 the prOVlS ons of the Ordinance apply to manufactured goods
which are sold directly by the manufacturer to the consumer.
Thus a consumer in the ACT who finds a defect in ‘house~brand'’
goods supplied to him may be better advised to frame his action
under the Ordinanace than under the Act. There are other
differences which may influence the way in which an action by a

consumer is framed; some of these will appear later.

The definition*of manufacturer“ in the Ordinance (s 3(1)) and

manufacture" in s.74A(1) of the Act are 1mportant. The

relevant pr0v151on of the Ordinance reads:
manufacturer"; in relation to manufactured goods,
vmeans - a_ ,
- {a} -a person by whom,; -or on- whose behalf, the goods
are manufactured or assembled;
(b) a person who holds himself out to the public as
the manufacturer of the goods; o
(c) a person who causes or permits his name, the
name in which he carries on business, or his
brand, to be attached to or endorsed on the
goods or on any package or other material
accompanying the goods in a manner or form

that leads reasonably to the inference that




he is the manufacturer_of the goods; or

(d) where the goods are imported into Australia

and the manufacturer does not have a place !
of business in Australia - the importer of

the goods; -

2. Who Benefits from the Legislation?

The class of persons who may be enabled to sue under the

Ordinance may be wider than that under the amended Act, for
the provisions of the Ordinance reiating to the definition
of "consumer" were not amended in the same way as similar
provisions of the Trade Practices Act: two 1977 amending
Acts may have had the effect of significantly lessening
the class of persons who may be"consumers" for the purposes
of the Act. In addition, the amendments to the Trade
Practices Act contain nothing which~corresp0nds't0‘543(3)(b§'
of ¢ é-Ordinénce,’Which inclﬁdes wiﬁhin'the term'“cdnéﬁmét*'any
pverson whb acguires title through an original nurchaser. Both
pieces of legislation are, it is submitted, defeétivef
in that the class of potential plaintiffs is unduly
restricted. Only those who are at some time purchasers of
the gobds‘may take advantage of the legislation, andvothe:s
who may suffer, usually by way of physical damage, by reason
of defects in the goods, are forced to rely on the possibility
of a remedy in tort. Because of the evidentiary burden which
........ rests on a.plaintiff who.seeks. to establish either negligence .
of a manufacturer or some other type of fault, suchvactions |
‘are unlikely to be brought. It would have been desirable,
,it:istsuggeSted,_that,the legislation would give a right
of action, at least in a certain number of cases, to |
members of the consumer's household, or, preferably, to
the public at large. These solutions have been adopted
by s.2§318vof the U.S. Uniform Commercial Code, (wherév o
théy.aléo apply to breaches of. contracts for the sUppiyv'f-
of gbods or services) and in the Starsbourg Convention on
product Liability in Europe. This question is discussed
further in J. Goldring and M. Richardson, "Liability
of Manufacturers for Defective Goods" (1977) 51 ALJ 127;’;

144. The notional contractual relationships created by the new
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/lleglslatlon carries with it the doctrine of privity of contract.

3. Implied Warranties

The terms which are implied into this notional contract are
familiar; they are basically similar to those implied under
the Trade Practices Act, Part V, Division 2, and the Sale of
Goods Ordinance 1954, ss.17-20. There are some changes. The
warranties which are implied under the Ordinance, and which
will be lmplled under the amendments to the Trade Practices
Act are; '
(1) That the-goods are of merchantable quality
(defined in s.4(2) of the Ordinance and s. 74D (3)
‘of the Act; the definition is for all’ purposes the
~ same as that in s5.66(2) of the Act at present.
This deflnltlon has received some judicial
approval in England: see p0 below.

(ii)° Where the consumer makes known the purpose for

- which the goods” are required, either directly
to the manufacturer or indirectly through the
seller, the manufacturer warrants that the
- goods will be f£it for that purpose. Under
s.4(1) (d} of the Ordinance the purpose must be
made known expressly, but it is irrelevant
that the purpose is one for which the goods are
‘normally used. Under the s.74B(1)(c) of the
Act the purpose, as in s.71(2) of the Act, may
be known either expressly or by implication.
. {iii). . where the~saleAOI-supply-of:the-goodS'is by -
' desCriptiOn, that the'goods will comply with

(the sale need not be by sample, as is requlred
‘under the sale of ‘goods legislation), that the
bulk w111 comply with the sample and will.be,
free from any defect which would not be
discoverable upon a reasonable inspection

of the sample (Ordinance s.4(1l) (e);Act s.74E).




law into a contract between them, the seller may recover an

Division 2 of the Act, (and unlike provisions of the ordinance,

makes it an offence, punishable by a fine of $1000, to purport

indemnity from the manufacturer. Section 8 of the Ordinance

provides, quite simply that the manufacturer must indemnify
‘recovered against the manufacturer under the ordinance.

of the 1ndemn1ty that may be recovered Under s.74H the

‘manufacturer is made liable to the supplier of goods inyv

6.

(v) If the goods are of a type likely to require
repairs, maintenance, or spare parts, that the

spare parts and facilities for repair will be

reasonably available (Ordinance s.4(1l) (g);
Act s.74F).

The defences available to a manufacturer are somewhat wider
than those available to a supplier of goods under Part V
Division 2 of the Trade Practices Act, especially in relation
to the warranty regarding availability of spare parts and
facilities for repair. Sdbject to these defences, contracting

out of the implied warranties is prohibited. The Ordinance

to exclude or limit a right or liability and states that

'it is not competent' for a manufacturer so to do. This
provision (s.7(1l)) is unclear, as it dées not clearly state
the civil consequences of an attempt to exclude liability
under- the Oldlnance. It would seem that the intention lu to‘
render ineffective any attempt to contract out of the
liabilities imposed by the Ordinance. Section 74¥ of the Act,
on the other hand does not impose any criminal sanction, hut
does adopt therrelatively clear language of s.68 of the Act_
which provides that any term of a contract which excludes,
restrlcts or modlfles implied term, or purports to or has the .

effect of so doing is void.

Both the Act and the Ordinance provide that where a seller

becpmes,llabie to. a conaumer‘for‘breach of-a t@lm‘;PpLied-by? .-
the seller in the amount which the consumer could have

Sections 74H and 74L of the Act limit significantly the scope

where the supplier is liable to the consumer under Part v

does not extend to liability under terms implied by any other
statute or by the common law,) and only to the extent that
the manufacturer himself would be liable in an action under




" Division 2A. K Section . 74L permits the manufacturer to limit- -~ - -+«
his liability to indemnify the seller to replacement of goods,
repair of goods, or the payment of the cost of repair or
replacement, if.such a provision is considered "fair and
reasonable” according to the criteria set out in s.74L.

These criteria are similar to those provided in s.68A of

the Act, inserted late in 1977 in a particularly regressive
step. Even if such a provision could be justified in the

case of supply of goods or services, e.g. computer softwaré,
there is no place for such a provision in legislation which

is designed to ensure that both the consumer and the middleman
are not saddled with liability as a result of something over

- which, in most cases under modern marketing conditions, they
have no control,rnémely, the quality of goods, which is
usually solely within the control of the manufacturer. . The

_‘gdodé‘geﬁefally‘reach the conéumer in the same condition, and -
in the same, often elaborate packaging, as when they left the
factory. The policy of product liability legislation is that

. manufacturers should bear the ‘liability for defects over which -
they have control. It is a vital part of the policy that the

manufacturer should also bear the burden of insurance, as in
théory, the cons umer should benefit from cost savings caused
by economies of scale in the insurance industry resulting
from their being a single liability policy for each
manufacturer, rather than a series of such policies held by

each supplier, regardless of the size of that supplier.

- Another difference in the indemnity provisions 1is that the
_Qrdxnance,;S,SLlent,as to limitation periods-in indemnity actions. - -
Presumably the liability to indemnify arises only when the seller
becomes liable to the consumer and is gOVerned by the ordlnary
- limitation perlods.” However, s. 74J of the Act prov1des that 7
“actions under Part 'V Division 2A shall be commenced within
3 years of the date upon which the cause of‘actlon_accrued;
indemnity actions under s.74H are to be commenced within H
6 years of the date'upon which thé éause of action accrued.
This provision is ambiguous. A consumer's cause of action
presumably arises when the defect becomes reasonably apparent;'
but a seller's right of indemnity is a cause of action which
does not accrue until he is adjudged liable to compensate the

consumer, or admits such llabllltyw It would seem that



s.74J(a) is intended to require that indemnity actions should
be commenced within 6 years of the defect becoming known to

the consumer, but it is strongly arguable that it does not

have this effect. Limitation periods are important in product
liability law, because it is common that a manufacturer will
supply goods to a retailer, and the retailer‘may retain the
goods in his stock for a considerable period before selllng

them to the consumer. During this perlod the goods may
deteriorate, and manufacturers may argue that it is unreasonable
that they should be liable for defects due to such deterioration
(for such a case under the sale of goods legislation see

George Wills,& Co. Ltd. v Davids Pty Ltd (1957) 98 C.L.R. 77).

In addition to the implied warranties, both the Act and the
Ordinance create a contractualvobligetion upon the manufacturer,
for the benefit of the consumer, where an 'express warranty'
(defined in similar terms in s.3(1) of the Ordinamcc and
s.74A(1) of the Act) has been made by a\manliaceul er. %o induc
consumers to purchase the goods, to stand by the truth of all
statements made in advertisements or promotional material.
Section 5 of the Ordinance and s.74G of the Act give a right

of action to a consumer if the "express warranty” is not

complied with.

Both the Ordinance and the Act (ss9{1l) and 74G(2) resvectively
raise a presumptlon that where an advertisement, statement in

a brochure etc., which would have been an expreos warranty if.

his agent An action by a consumer will succeed on thls p01nt
unless the manufacturer proves that the statement etc. was not
madevby.hlm.. These provisions must be seen in the context of

the criminal and civil 1iability imposed on all "corporations"
as defined in the Act by Part V Division 1, especially in

relation to deceptive and misleading conduct.

‘4. Damages

The system of pfcduct liability which has been chosen in 7
Australia is that of contractual liability. This is unusual.
In the United States, product liability, though often using

expressions like "warrant", is regarded very much as an area
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of tort law even though llablllty 1s strlct, 1t can be

,,,,,,,,,,,,,
,,,,,,,,,,,,,,,,,

lregarded as if the pr1n01ple res ipsa loqu1tur had become

an irrebuttable presumption of fault of a manufacturer in
every case where a product is shown to contain specified

defects (see Fleming on Torts, 5th ed., ch.23). French

law has a similar concept, and it seems that the law in

the German Federal Republic is also moving in this direction.
However, some common law jurisdictions in Canada

(Saskatchewan also introdﬁced.manufacturers' warranties
legislation in 1974, and the'original idea flows from the
report of the Law Reform Commission in Ontario) have chosen

to place manufacturers'liability within the area of contract
rather than tort. The reason is not difficult to follow..

‘The measure of damages in tort is appropriate for compensation =
in cases of physical injury. In most cases it is not o
appropriate 1n cases where the loss 1otmne1yeconom1c,'eveh the
decision of the High Court in The Willemstad (1976) 11 ALR 22)

limits the area where damages in tort will be awarded for "pure
economic loss". However, the contractual rules .governing. the.
measure of damages are appropriate to cases of product liability,
as, presumably, the damage suffered will not differ markedly from
that suffered by a plaintiff in an action for breach of an '
implied term in a contract of sale of goods. The common law

rules as stated in Hadley v Baxendale (1854} 9 Ex 34) are, of

course, enshrined in ss5.54-56 of the Sale of Goods Ordinance
1954, Thus ect;on 5(1) of the Ordinance provides that the
damages wecovered under the Orxrdinance shall be "damaqes for

breach of warranty in all respects as if the action were for.

and the consumer”

The prooosed amendments 'to the Trade Practices Act contain no
- -such Drov181on. In actions for contract, liability 'is strict,
not only in the sense that the plaintiff need not prove fault
on the part of the defendant, but also in the sense that he
need not prove that he has suffered damage in the same way as
a plaintiff in an action of tort must prove damage. Yet each
of the sections contained in the proposed Division 2A which
imposes liability upon a manufacturer requires the consumer
to prove that he has suffered loss or damage by reason of the
breach of the implied warranty. No such proof is required in

the case of breaches of warranties implied by reason of Part V
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Division'zlof the Act, though it is necessary, where a plaintiff
claims damages under s.82 of the Act as the result of a contra-
vention of Part V Division 1 (i.e. one of the types of

deceptive conduct prohibited by that part) that he must prove
loss or damage, which, by virtue of s.4K of the Act. includes

physical injury.

The Act does not speak of damages by reference to damages in
contract; it is careful to avoid a provision such as s.5 of
the Ordinance, using instead the formula "the corporation is

liable to'compensate the consumer for the loss or damage and

the consumer may recover the amount of the loss or damage by

action against the corporation in a court of competent .
jursidiction”. However, it is difficult to see what measure
of damages could be applied by a court other than the

contractual measure of damages.

‘5. Defences

Both the Act and the Ordinance provide for defences to claims
ased upon the various Qarranties deemed to have been made by
manufacturers. In the Ordinance, these defences are contained

in subsections (3) to (7) of section 4, and, in respect of a
manufacturef.who gives notice at the time of the sale that-
certain spare parts or facilities for repair will or may not

be available, in s.7(2) end (3). The defences are basically

the same. Those in the éct, are, -if anvthing, more comprehensiveu
thaﬁ_those,in‘the‘Ordinaﬁce: " For examplé, it is ‘a’ defénce to

a claim for breach of tﬁe implied warranty of fitness for;.

- purpose-ﬁnder both»thevéct«and the Ordinance if the

manufacturer'proves*thaq the consumer did not rely, or that it
would be unreasonable fqr him to rely, on the skill and
judgement of the seller |or manufacturer (ss 74B(2) (b) and

4(1) (4) reSpectively); it is a defence under the Act, but not
iunder the Ordinance, fot the manufacturer to show that the
lack of fitness is due {o the act of a third person or "a
cause independent of hujan control" after the goods have lefth
the control of the manujacturer (s.74B(2)(a). 1Indeed, under
the Ordinance, the only icases in which the intervention of a

third party or another jovius actus interveniens will provide

a specific defence is ijf relation to the claim for breach of -

the warranty of merchaniable quality (s.4(3)(a)). By contrast,

o R s LAz
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correspondence with description (s.74C(2)) and of
correspondence with samples (s.74E(2) (c) (i)) as well as in

respect of fitness for purpose.

iBeth Act (s.74D(2)(b) and (c)})and the Ordinance (s.4(3) (b)

and (c) provide that no warrantyof merchantable quality shall
be implied if defects are specifically drawn to the consumer's
attention before the contract is made, or if the consumer
examines the goods before sale, as regards defects which that

examination should have revealed.

’Sectlon 74E(2)(a),(b) and (C)(ll), of the Act Vand S. 4(7) -
of the Ordlnance prov1de a defence in the case of failure of

- bulk to comply with sample where the sample is not supplied

by the manufacturer, or is supplied without his express or
implied concurrence or are due to factors beyond his control

or which he cculd not reasonably have foreseen.

In addition to the provisions, already mentioned, which vermit
a manufacturer to give reasconable notice of the likelihood
that spare parts and repair facilities will not be available,
(Act s.74F(2) and (3);0Ordinance s.7(2) and (3)), s.74F(4) of
the Act allows a court to take account of the circumstances

which prevented the manufacturel from complying with the

“warranty if those 01rcumstances are beyond the control of the

manufacturer. The effect of s.4(4) and (5) of the Ordinance

are of similar effect, except that they prov1de a clear

.....................

'manufacturer s control and spec1f1cally 1nclude industrial
. dlsoutes .as . a valld reason why the manufacturer should not be :
‘ held_to_hls_warranty._

6. .EValuatiohtf

Both the Act and the Ordinance represent a considerable advance
in the law, and bring the law to a position where it reflectsv ,
the true responsibilities of those who engage in the supply of
goods in trade or commerce. It is at least arguable that in
so doing, the Ordinance is more effective, because it does'not

permit any restriction or limitation of the manufacturer's
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right to indemnify the seller of goods, who, in commercial
reality, has no control over the quaiity, condition, or
packaging of most goods offeted for sale in modern commerce,
and does not limit the seller's right to indemnity to claims
under warranties implied by the Trade Practices Act. Because
of this, the ultimate burden of insurance will fall on the
manufacturer, and should result in a reduced cost to the
consumer, because the component of the sale price représenting
the cost of liability insurance will be smaller. Under the
scheme of producers' liability to be created by the Act, it
-seems‘ﬁhat-it-will be necessary for retail sellers to maintain
adequate insurance cover, and this cost will be reflected in
the prices paid by the consumer. The Ordinance also gives
better protection to consumers cf 'house~brand products by
giving them a non-excludable warranty of the availability of
spare paris and repair facilities. =~ .
Because the terms, though not, in most cases, the effect of
the warranties implied under the Orvdinence differ frcmvthoSe
implied under the Act in much the same way as the provisions
of the South Australian legislation were found by the High
Court in the GMAC case (1977) 14 ALR 257; to differ from the

Trade Practices Act. Por reasons similar to those found in

the GMAC case, it would seem that there is no inconsistency
between the provisions of the Ordinance and those of the Act,
SRS so'that_both'are‘available‘to‘a‘consumér;‘ahd‘all‘ACT oo
consumers should be advised to frame their claims in the

alternative. -
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B. SALE OF MOTOR VEHICLES

In past years, complaints against motor vehicle dealers have
formed a large proportion of the work of consumer affairs
agencies, no less in the ACT than elsewhere. Until 1977,
there was no specific control on the activities of motor .
vehicle dealers, though NSW and other States have had controls
for some time; recent tightening of the controls on the sale
of motor vehicles in NSW meant that ACT purchasers who were
prepared to go to Goulburn, Yass or Queanbeyan were protected
to a greater degree than purchasers who bought motor vehicleé
in the ACT. The Sale of Motor Vehicles Ordinance 1977 now
imposes controls on motor dealers in the ACT which are 51m11ar-
in principle, hough different in detall, from those 1mposed
ﬁpon dealers in NSW. The scheme of the Ordinance is to
regquire that every motor vehicle dealer be licensed; that
dealings in motor vehicles be regulated, and that certain

terms and rights be 1mplled into contracts for the sale of

"motor vehicles, for the benefit of the conoumer, that

certain information be required to be disclosed by licensed

dealers; that certain deceptive conduct by dealers be _
prohibited; that an informal dispute-settlement procedure be
established, and that a fund be established to compensate

purchasers who do not receive a clear title to a motor vehicle.

1.  LICENSING

Any person who carries on the business of a dealer in motor

vehicles in the Terrltory and who does not hold a licence,

is gullty of an offence and lldble to a fine of $2000; (s. 7)

"Dealer” is defined in s.3 as "a person whe, either alone

. or in partnership with another person or other ‘persons, buys, '

- sells or exchanges motor vehicles as a business". Excluded"

from the definition are car wreckers, "financiers" (defined.

to include finance companies, and those who let cars on hire

- to the public) and "exempt traders”, who are defined as those

who deal in motor vehicles but do not sell directly to, or
buy directly from, the public. "Motor vehicle" is also
defined in s:3 to include motor cycles and also vehicles

powered by steam, electricity or gas.
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Unlike the legislation in some other States, the Ordinance

applies equally to dealers in new as well as second-hand

vehicles.

Either an individual or a corporation is eligible for the

grant of a licence. The licensing authority is the Registrar,
whose office is established by s.5. To be eligible for the
grant of a licence, an individual must be at least 18 years
old, be of good fame and character and have sufficient
financial resources to carry on business as a dealer, and

have not sought relief under a law relating to bankruptcy or
1nsolvency (s 8) A corporation may be granted a licence if
each of the dlrectors is of good fame and character, and the
company has sufficient financial resources (s.9). Applications
for licences must be made to the Registrar in the prescribed ‘
form, and must be accompanied by certain particulars

prescribed in the Ordinance or Regulations (ss.10, 11). A

A chnyfﬂthe]application'is'to'be'fnrwar&eé to the Commissioner

of Police who may object to the granting of the licence on

the ground that the applicant {or, in the case of a corporation,
a director) is not of good fame and character (s.12). XNo

other person is given any statutory right to object to the
granting of a licence. Section 13 requires that the Registrar -
must grant a licence unless there is a failure to comply with
the provisions of the Ordinance or the applicant fails to
establish his or its eligibility; the Registrar is, however;
corporations) to attend before him or to furnish 1nformatlon.

Reasons for the refusal of a llcence must be recorded in

-wrltlng and served on the unsuccessful appllcant Once issued,.

a llcence contlnues for 12 months; it may be renewed each

12 months, on payment of the prescribed fee (s.14). Section 57

prevides for an appeal to the Administrative Appeals Tribunal

against the refusal of the Registrar to grant a licence.

The llcen51ng provisions are not unusual. Licences nust be
granted unless cause is shown. Some might regard the lack of
a right ofvany person to object to the grant of a licence as

a defect in the Ordinance, but in cases where a dealer can be

Doy bt it A SOOI
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' ghown to have acted in some improper way, the Registrar may,

after holding the inquiry required by s 47, revoke a dealer's

licence on any of the grounds specified in s.45, which are:

(a)
(b)

(c)

(d)
(e)

(£)

(9)

Section 46(1)'requires the Registrar to be notified of changes’
in the membership of the Board of Directors of a company which
holds a licence;- that section also allows the Commissioner of .
Police to object to the Regis trar ‘to the continued licensing

of the corporatlon on the grounds that a person appointed as

a director is not of good fame and character). Notwithstanding
that the Registrar finds that one of the grounds set out in
‘s.45 has been established, he is permltted not to revoke the

it would not be in the publlc interest for him to

the licence was obtained by means of misrepresentation;
the dealer is convicted in AuSttalia’bf an offence
punishable by imprisonment for one year or longer;

the dealer is convicted of-an offence against this
Ordinance; |

the dealer is of unsound mind;

the material and financial resources of the dealer

are such that, having regard to the scope of his _
business operations and the llabllltles he may incur

in the course of carrylng on bu51ness as a dealer,

continue- to- carry on business as a dealer,’ ‘

the dealer has failed to comply with sub-section

46 (1); or | | | |

in a case in which a corporatlon 1s a deale a )
peraon who becomes a dlrector of the coxporatlon is

not a person of good fame and character.

licence if revocatlon would be unreasonable (s.47(2)). Where

' he dQes_reVle'a 1;cence, S. 48(2) prov1des that he may specify.

‘a_period>during,whieh_the_dealer_ls.lnellglmleAto,apply»forrthe-

grant of another licence.

Where a licence is revoked, the Registrar must notify the

dealer,

and also inform him of his right to apply for appeal

to the Administrative Appeals Tribunal under s.57; (s.48(1)).

In revoking licences, the Registrar acts of his own motion,

but he may also act on advice received from. the Registrar'sv
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Advisory Committee established by Part X of the Ordinance.

This Committee, comprising 4 members, one of whom represents
licensed dealers and one of whom is nominated by the Consumer
Affairs Council, is appointed by the Minister for the Capital
Territory, and has the function of furnishing the Registrar
with information, either on its own initiative or at the request
of the Registrar. In cases where, for example, improper
conduct by a dealer comes to the attention of a consumer group,
the consumer representative may raise the matter in the
Committee, and the Committee may inform the Registrar of the
conduct, though it may not compel the Registrar to take steps

aimed at the revocation of the dealer's licence.

The Registrar is required to maintain a register of licensed
dealers (s.6) and to publish each July a list of licensed

“dealers (s.80).

Licensed dealers must display & notice to the efifect that they
are licensed in each place where they do business (s.74). Each
dealer shall also state that he is licensed (and his place of

business) in any advertisement published by him (s.79(1l).

2. DIRECT PROTECTION OF THE CONSUMER
Although s.84 of the Ordinance expressly preserves all rights

which any person might have had, but for the Ordinance, it

does introduce some specific protective provisions for

purchasers of motor vehicles over and above those conferred
under such enactments as the Trade Practices Act 1974, and
‘(to the extent that the protection under these Ordinances is
not superseded by the Trade Practices Act) the Sale of Goods
Ordinance 1954 and the Hire-Purchase Ordinance 1962 and the

‘Law Reform (Misrepresentation) Ordinance 1929. However, the
terms implied under those Ordinances and under the common law ff
continue'td apply for the protection of the consumer. 'It may
 well be that they are now of considerably less importance
‘because ofvthé'rights and remedies conferred under the Sale .

of Motor Vehicles Ordinance.

a. Provision of Information

Section 20 requires that a dealer shall not display or offer
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for sale any second-hand motor vehicle unless there is
attached to the vehicle a notice of the prescrlbed SLZQ, colour
and type size containing certain particulars; these »
particulars relate to the make, registered number and age of
thevvehicle, and the odometer reading. If thevvehicle has
been repossessed and acquired by the dealer from a financier,
that fact must be stated. If the vehicle is sold as a
demonstrator, that must also be stated. If there is included
in the notice any false or misleading information, the dealer
is guilty of an offence punishable by a fine of $500, in
addition to any other liability he may have under the Trade
Practices Act or any other Statute or rule of law, either

’ vcrlmlnal or 01v1l. There 1s no requlrement that the name of
”the prev1ous prlvate owner be displayed, but s. 20(6) requlresr
that this information must be prov1ded upon- reqguest to a

prospectlve purchaser.

When a vehicle is sold, other than to a trade dealer, the
.dééléflié.réqdiiéd>hy é;ZItd éighthévcbpies of the notice
after endorsing the date of sale and of delivery and the
name and address of the purchzser. One such copy is to be
sent to the purchaser, and one to be retained by the dealer
for 5 years, If the cash price of the vehicle is $1000 or
less ($300 or less in the case of a motor cycle), the
.eﬁersement_must:alsovstate that the dealerx is not obliged
to repair the vehicle. Section 26 provides for the dealer
to give similar information where a vehicle is sold to a trade
 dealer.
The meanlng of 'sgcond hand' has been a matter of some
.controverqy,.espec1ally in. relation to vehicles which have
- 'been used as demonstration models;  see John McGrath Motors -
.~ {Canberra) Pty Ltd v. Applebee (1964) 110 CLR 656; R. v.
- Ford Motor Co.'Ltd‘[1974] 3 All ER 489, and most recently,
Trade Practices Commission v. Annand & Thompson Pty Ltd- (1978)
19 ALR, 734-5. The latest case suggests that though in the

vehicle trade a car which is the current model and whlch has
not been disposed of by the dealer may be referred to as 'new'
even though the vehicle has been used as a demonstration model

~and may have been driven a considerable distance, it will be
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'second-hand' for other purposes, including the application

of s.53 of the Trade Practices Act. Perhaps the best
discussion of whether or not a vehicle is 'second—hand'ris
found in the judgment of Head DCJ in Traders Finance
Corporation Ltd v. Rourke (1967) 85 W.N. (Pt. 1) (N.S.W.) 739,

747 where His Honour said:

A second-hand vehicle includes, I think, a vehicle
which has been put to substantial use before coming
to the hands of the hirer, whether that use be by
the owner or by some other person. The words
'second-hand' are synonymous, I think, with 'used'
in relation to a motor vehicle, not in the narrow
sense of being used in the sense of being used by
being driven to a showroom or used in the course
of delivery to a purchaser or hirer, but used in
the sense of being operated as a motor vehicle for
the purposes for which the vehicle is designed.
Its use for demonstration purposes would, in my
opinion, make it ‘second-hand' to the purchaser or
. hirer, even though it had not left the possession
. or control of the criginal manufacturer, owner, Or
' eutrlbutcl.

It would appeaﬁ, therefore, that where the Ordinance refers
to second-~hand vehicles, it refers to all vehicles other than
those which have been driven to the showroom or in the course
of delivery to the consumer. The specific reference to

'demonstrators' in 5.20(4) reinforces this view.

The Ordinance imposes certain'obligations on a dealer in

..........

dealer may escape llablllty if he affixes to the vehicle a

.notice‘(in~accordance-with-Form-l»of the<0rdinance)'whichv'
‘speCifies'theadefect:with reasonable particularity and is
attached'to Ehe'vehicle at such time and in such circumStances

as are llkely to draw the attention of the prospectlve

purchaser to those defects (s.24).

Section 79Vrequires a dealer, when advertising vehicles which

he offers for sale;, not only to state that he is llcensed and‘

the place at which he carries on business, but also prohlblts

reference to any vehicle that does not include a reference_, .

to its reglstratlon or engine number; that is inconsistent
in any way with the information required to be disclosed under

s.20 or recorded in his Dealings Register; which does not
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" specify’ the cash pfibe'of'the'vehicie in addition to the
deposit; or which is false or misleading.  'Cash price' is
defined in s.3 to mean the price at which the dealer ie
willing to sell the vehicle for cash while it is on offer for
sale: or, where there has been a sale, the price at which
the vehicle is sold. If the sale occurs in the context of a
'trade—-in', the cash price is to take account of the value
ascribed by the parties to the article traded in, or to its

market value if no value has been so described.

b. Implied Terms and the Obligation to Repair

The purchaser of a motor Vehicle, whether new or second hand,
is a ‘consumer"(of 'buyer' or 'hirer') of goods and is thus.
entitled to protectlon of terms 1mplled 1nto contracts by

Part V, Division 2 of the Trade Practices Act "by the Sale of
Goods Ordinance, and by the Hire-Purchase Oordinance. These
rights are expressly preserved by s.84 of the Ordinance. iﬁ
addition, however, s.23 of the Ordlnance makes 1t a term of,

:or obligation of the doaler under the contrac+ of sale

relating to the vehicle, that the dealer is obliged to "at his
own expense, repair or make good, or cause to be repaired or .
made good" any defect in the vehicle. The extent of the
dealer's obligation to repair depends on whether the vehicle

is new or second-hand, and, in the case of second-hand vehicles
on. the amount paid. If the vehicle is new, or is, or is
represented to be)ié'demonstraﬁor, the dealer/is'obliged to' 
repair defects which occur within 12 months of the sale or
before the vehicle‘has been driven 20,000 km after the sale, ,
whichever occurs first. 'In the case of second-hand vehiélee;
‘the obligation arises if a defect occurs, or;is noticed by the
purchaSer; Wiﬁhiﬁ SemonthsAof.theesale or before the vehicle
has beeh driven,SCQO'km_and the cash price of the vehicle is -
$600 or more in the case of a motor cycle, or $1500 or more in
;,the case of ahY'other vehicle. If a motor cycle is sold for
‘between $300 and $600, or any other vehicle is sold for between
$1000 and $1500, the dealer is required to repair defects
“which occur or become noticeable by the purchaser within 2
months of the sale or before the vehicle has been driven

3000 km, whichever is the earlier. ©Unless the parties to a

contract for the sale of a vehicle are a licensed dealer and



20.

a corporation, any term of the agreement which purports to
exclude or limit the operation of the Ordinance or any right
arising out of the Ordinance is void because of the provisions
of s.83. The obligation exists whether or not the defect had

arisen at the time of sale or delivery of the vehicle.

If the vehicle is returned to the dealer for repair after

delivery to a purchaser, the period during which it is in

the possession of the dealer is not included for the purpose

of caiculating the duration of the-terms implied under s.23(1).
Section 23(5) prov1des, in effect, that ‘the rights of a

| purchaser to have the vehicle repalred under s.23 are assigned

to a person other than the original purchaser when that person

becomes the owner of the wvehicle.

‘The dealer is pot liable to repair. defects in vehicles if, -

. before the vehicle was offered fdr-sale,’he‘attached-td-iﬁra'
noctice of defects in accordance with Form 1 of the Ordinance;'
o that such notice would be apparent to prospective purchasers
and provided that it draws the specific defects to the
attention of the purchaser (s.24(1)). Such a notice must give
an estimate of the reasonable cost of repalrlng the defect, _
"and if the cost of repalrs is greater than the estlmate in the
notice, the purchaser may reccover the difference from the

dealer, under s.24(2). This provision overcomes the difficulty

2 All ER 753. Nor is the dealer llable to repalr defects

which arlse in consequence of an accident to the vehicle after_

'dellvery, from mlsuse by the purchaser (1nclud1ng racing or
‘rallylng ef the Vehlcle) or which consists of damage to tyres
and accessories or of superficial damage to paintwork or
upholstery, which should have been reasonably apparent on
inspection of the vehicle on delivery or sale, whichever was
earlier (s.23(6). The last exception is interesﬁing because
"defect" isvnot defined in the Ordinance. Some guidance on
whatrconstiﬁutes'a "defect" may be gained from decisioﬁs
relating to what constitutes "merchantable quality” and from
the definition of that termnow contained in 5.66(2) of the
‘Trade Practices Act, which was approved by the English Court’
of Appeal in Cehave NV v. Bremer Handelgeselischaft m.b.H
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£197571 3 W.L.R.j447. However, unless the defect in the goods
~would substantially affect the price at which' the goods were
sold, it is at least arguable that the defect does not render
the goods unmerchantable; see B. S§S. Brown & Sons Ltd v

Craiks Ltd [19701 1 A1l ER 823. It would appear that the

defects which, under the Ordinance, a buyer is required to

repair would include such matters as faulty switches or light
bulbs, which, though not apparent upon a reasonable inspection

of the vehicle, are not so serious that they would justify'aj*
substantial diminution of the price or that a buyer would be
taken to have acted reasonably if he rejected the vehicle. ,
Such defects would possibly not render the vehicle 'unmerchantable
or 'unfit for purpose' within the tests developed in relation to
the terms implied into contracts of sale under the Sale of Goods

“leglslatlon and the Trade Practices Act.

Section 23 (7) also exempts the dealer from liability to repair
defects to vehicles where the vehicle is of a class of |
commercial vehicle prescribed by notice in the Gazette, where

" the purchaser has been in possession of the vehicle for threeu
months or more preceding the sale; where it is sold at auction,
or sold to a trade cwner {defined in s.3 to include a dealer,

a financier or an exempt tradexr.)

Although the provisions of ss 23 and 83 of the Ordinance do not
'in terms refer to transactions other than sales, 3.3(2) deems.
that where there is a hire-purohaSe_agreement or a lease there .
shall be taken to-be a sale by the owner to the hirer, and that
the dealer shall be deemed to be the agent of a financier for
-the~purposesgof‘suoh‘a‘sale - This cumbersomeé arrangement
appears to be de81gned to ensure that the dealer w1ll be under.
- an obllgatlon to the hlrer as 1f there had been a’, dlrect cash .
;sale to the hlrel as purchaser._ While. s.31 prohibits a dealer
from selllng, or r”om soliciting offers for motor vehicles on
behalf of another personvw1thout the written authority of that
other person, in the form prescribed by s.31, it is not clear -
whether s.23, imposing llablllty on the dealer to repair, ’
applies to transactions other than those where the dealer sells
vehicles on his own account. It is suggested that the section
(23) should be read as if the words "whether on his own acoount
or on account of any other person" appeared after the word

"dealer" where first occurring. However, it is conceded that
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it is arguable that the section applies only to transactions

where the dealer sells on his own account, and if this _
argument suceeds, it is likely that a person who acquires a
motor vehicle from a dealer by means of a hire-purchase
agreement will be deprived of the dealer's obligation to

repair and also his right to the dispute-settlement

procedures established by the Ordinance; he will thus be left
to his right of action for damages against the dealer under b
the terms implied by the Trade Practices Act or against the
owner under the Hire~Purchase Ordinance. If the suggested
construction is not accepted there would seem to be a serious
defect in the Ordinance. A 31mp1er, and more effective means

of solving the problem would seem to be to have provided that

an arrangement whereby a dealer sells to a financier in the
expectation that a hire-purchase contract will be entered into
between the financier and the dealer's customer, that there

, should'be éeemed‘to be a sale from the dealer to the customer.
in any event, this appears to be the intention of the '
Ordinance, aﬁ, except in 5.3{(2), there are no specific
provielons'relating to hirers under hire-purchase. agreements
except those relating to the calculation of cash price, which

in certain cases 1s required to be made in accordance with

the provisions of the Hire-Purchase Ordinance. Section 29(10),
which provides that orders for succession of Contracts may also

affect obligations under hire-purchase and other credit

C. Protectlon in respect of tltles

vNo spe01f1c provision is made in the Ordlnance in respect of
implied terms that the dealer shall pass ‘a good title to vehicles

sold by him. Such terms are, of course, implied under s.69 of

the Trade Practices Act and s.17 of the Sales of Goods Ordinance.
Howevef,'s.15 requires that every 1icensedfdealer,shail maintain.
a "DealingsrRegister", in which he is required to enter certain

particulars upon the acquisition or disposition of any vehicle. |
The details which must be recorded include and name and address ;
of the person from whom the vehicle was acquired, and if that .
vperson waé a trade dealer, the last owner Who was not a trade |

dealer'the date of acquisition, the consideration for the vehlclen

and its make, model type, registered number and engine number.-
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If the vehlcle 1s sold the dealer must record the name and

’ address of the purchaser, the date of sale, and, if the car
was not in working condition at the date of disposition, -
details of its condition. An appropriate entry must be made
when the car is wrecked. (s.16) Sections 17 and 18 provide
that a dealer shall inform any person who furnished 1nformat10n
to him of the requirements of the Ordinance, and makes it an
offence to furnish false information of the type required to
be recorded in the dealings register. Section 19 prohibits
a licensed dealer from buying from or selling to a person
under the age of 18 any motor vehicle unless he has the written
consent of that-person's parent or guardian. This should

. prevent attempts to set aside contracts on the ground of lack:

~of capacity of one of the parties..

These provisions are designed:tb,make it more difficult to

deal in Vehicles‘which_arevstolen, which are the subject of
hire-purchase or other security agreements, or which otherwise
are not the property of the person selling the vehicle to the -
licensed dealer. There is not, in Australia, any system of
registration of hire—purchase aqreements similar to that in

the U.K., which was considered in Moorgate Mercantile Co Ltd v
Twitchings [19761 2 All 641. It is thus necessary to 1mpose

some penalty on persons who seek to dispose of property which

is subject to a hire-purchase agreement, even though such

conduct is almost certainly also an offence under 5.181 of the o
Crimes Act 1900 (VSW) Section 31, requlrlnq a dealcr who sells

or offers vehlcies for sale on behalf of any other person to

contains certain partrculdrs, is de31gned to overcome the
situation which arose in Sutton's Motors (Temora) Pty Ltd v -
Hollywood Motors Pty Ltd[1971] VR 684, where a dealer entrusted

a vehicle to solicit offers to purchase, but lacking authority

to sell, fraudently disposed of it.

If the dealer fails to comply with an obligation imposed upon
him by the Ordinance or fails to give a good title to a vehicle
sold by him, and a purchaser who has suffered "pecuniary loss"
is unable to recover that loss after seeking to enforce all
available remedies against the dealer, that purchaser may be

able to obtain compensation from the Motor Vehicle Dealers

Compensation fund established under Part IX of the Ordinance
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Payments from this Fund must be ordered by the Registrar,
and if a payment is made, the Commonwealth becomes subrogated

to any rights which may vest in the person compensated.

d. Odometer Readings

A constant source of COmplaiht in all parts of Australia is
that odometers of vehicles are interfered with so that they
do not accurately reflect the distance covered by the vehicle.
A number of provisions of the Ordinance {(e.g. ss 20(2) (e) ()
and (g) and 26(3) (g) (h) and 1)) relate to disclosure of

_replacement of or alteration of odometers. Section 22 prohibits

a dealer from offering or displaying for sale any vehicle where
the odometer has been replaced or the distance recorded by
the odometer has been altered without the written consent of

the Registrar.

‘RECEIPT OF MONEY BY LICENCED DEALERS

Part V. of the Ordinance reguires that where a licenced dealer

sells a vehicle on behalf of any other person, the money
received by him shall be paid into a trust account opened in

the name of the dealer (s.33). 1If part of the consideration

-for the sale consists of a trade-in, the dealer is required

to pay into the trust account an amount equal to the value
ascribed to the property traded in (s.34). Trust account

receipts must be issued, and money may be paid out of the

'not negotiable', and payable to a specified person (s.35).

Trust moneys are not available for the payment of the dealer's

debits , except debts owing to persons ‘on whose behalf he has

sold vehicles (s.36). Proper accounting records must be kept,

(s.38), and are subject to audit by a person who is a

‘registered company auditor within the meaning of the Companies

Ordinance 19 2, and who is neither a licensed dealer an
employee or relative of a licensed dealer (s.42). The audit

must be completed within 3 months of the close of the financial

‘year, and the auditors report must be delivered to the licensed

dealervand.to the Registrar (s.40).

These provisions are not dissimilar to the trust account

requirements upon others, such as real estate agents and
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solicitors, who deal with their clients' money.

4. SETTLEMENT OF DISPUTES

Legislation dealing with motor vehicle dealers in other States
provides for informal dispute-settlement procedures by public
officials or committees. The Sale of Motor Vehicles

Ordinance fellows this pattern. Section 27(1) provides that
if a dispute arises between a purchaser and a licensed dealer,
and either of them makes a written request to the Registrar to
determine the dispute, the Registrar shall hold an inquiry
into the dispute and determine it. The Registrar is precluded

from determining the dispute if the dispute is or has been the

"subject of court proceedings; (s. 27(2); and where either the
dealer or the purchaser requests the Registrar to detérmine the
dispute, both of them are precluded from taking proceedings in
any court in respect of the same subject-matter, except by way

of appeal from the Registrar's determination (s.27(10)).

'No procedure is prescribed for the inquiry to be held by the
~registrar; the rules of natural justice would seem to require
that both parties shall have at least the opportunity to
present written submissions. It appears to be within the
discretion of the Registrar whether or not he should allow
parties to be legally represented; and there appears tc be no
reason why he should be bound to‘extent.by the strict rules '

" of evidence.

The Registrar may {(under s.27(3) and (4) make such an order in
determination :of -the ‘dispute as seems just,’ including an order = =
- for the payment of compensation, or that a person perform such

act as may be spec1rled.v The reference to the dolng of acts: ;
-1s deelgned to permit the Registrar to order a dealer to repair.
 a vehicle or to replace parts. However,_the Registrar is

specifically precluded from ordering the rescission of the
~contract of sale. Where he considers that it is likely that

a Court might order rescission, s.28(1) (a) permits him to

refer the matter to the Court of Petty Sessions, which is

specifically empowered by s.29(7) (a) (9) and (10) to order

rescission, The Registrar may, subject to allowing the

manufacturer to be heard in relation to the dispute, make

an order requiring that the manufacturer contribute to the
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repair or making good of a vehicle which is not second-hand,
in such proportion as seems ust to the Registrar. If it were
not for the provisions of the Law Reform (Manufacturers
Warranties) Ordinance 1977 such a provision would appear
revolutionary, but that Ordinance imposes a clear liability
upon the manufacturer in cases where the defect amounts to
unmerchantaﬁility or unfitness for purpose, etc. (ss827(7)

and (8)).

The sanction for failure to comply with an order of the

Registrar is a fine of $1,000, but liability does not arise

- until 21 days have elapsed from the making of the order.

This, in effect, means that a person ordered to pay money
or perform an act by the Registrar has a period of 21 days

in which to comply.

The Registrar may refer the dispute to the Court of Petty

Sessions not only where he considers that rescissicn would

he a proper order, but also where the facts are complex
(s 29 (1} (b}). 1In such case the Court may make such order

as it could make on an appeal.

There is an appeal to the Court of Petty Sessions from order
of the Registrar. (s.29(1)). The appeal is to be determined
on the basis of evidence before the Registrar, unless leave is

granted under s.29(5). The Court is empowered to make orders

payment Qf ths costs of the appeal and orders for rescission

-of the contract {s.29(7)). However, an order for réscission

may ‘only be.made if the dealer has failed to comply with the
réquirements of ss 20 or 21, which require notices to be
affixed to the vehicle prior to sale, and copies of that
notice tovbe delivered to the purchaser subsequent to the
sale, where an order for compensation would not be an
adequate remedy, and where the Court has taken into‘account
whether the purchaser is entitled to a refund of anyvmonéys ‘
paid, wheﬁher, (in cases of the sale of a vehicle by the -
dealer on behalf of some other person,) that person should "
be entitled to any indemnity from the dealer, and whether

the vehicle should be returned to the dealer (s.29(8)'aﬁd (9).

Section 29(10) provides that where rescission is ordered and
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and there is a 'collateral credif agreement' (defined in
the dealer), the court may also make orders relating to the
obligations of the parties under that collateral credit
agreement, and may make an order rescinding the contract
notwithstanding that the parties cannot, because of the
credit agreemenf, be fully restored to the positions in

which they were before the’sale.

Section 30 provides a further rights of appeal to the Supreme
Court against the Order of the Court of Petty Sessions.
Because of s.51 of the A.C.T. Supreme Court Act and ss.24 and 33
of the Federal Court of Australia Act, there is a possibility
of further appeal to the Full Court of the Federal Court and
to the Higher Court. o

fit'mdst>bé:qdestioned whether the scheme of appeals provided

by the Ordinance is appropriate. It may enable dealers to

tie purchasers up in litigation (for which they may be

_unable to receive legal aid):. It may also have the effect

of converting what is obviously intended to be an informal
system of dispute-settlement into a highly formal and
legalistic mould. A right of appeal tc the Court of Petty,v
Sessions might haVe been quite adequate; in any case;‘in
performing his functions under the Ordinance, the Registrar,

is subject to supervisory jurisdiction in the same way as any

other administrative officer, and this possibility appéarsv

sufficient to ensure that the Registrar discharges his
duties properly.

5. EVALUATION

The'Sale‘Qf'MQtd::Vehicles;Ordinance 1977, from the consumer's:

point of view, provides a series of safeguards: it controls

entry>of undesirables into the business of motor vehicle

dealing; itvprovides a remedy which is more satisfactory

~than damages, by way of an obligation to repair; remedies

are available by an informal procedure which ought, in
theory, to be more efficient, cheaper, and quicker than

litigation. It ensures the provision of a minimum of

- accurate information to consumers; and it protects the vendor's

money from the claims of other creditors or the bankruptcy of
the dealer.
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The costs are that dealers must be licensed: they are required
to prdvide accurate information; and they are required to
contribute to a compensation fund and to maintain a properly
audited trust account. It has been suggested that tﬁe

result is an increase in the cost of second-hand vehicles

sold through dealers.

The success of the legislation depends upon whether the
security provided to consumers is worth the extra cost.
Judging from the complaints received concerning motor vehicles
in the past, it would seem that the legislation goes some way
to ensuring a greater likelihood that consumers get what they
~want. If this is so, the social benefits would appear to

outweigh the increased costs.

C. REFORM OF CONSUMER CREDIT LAW

Follow1mg deliberations which have Oontlnued ror some 13 years,
& new "VQ§ﬂm Oﬁ‘conqumer PTQ@?t dec, to repLabo 1oq1slut10
deal*nq with hlf,~ynwﬂ ase, bills of sale, Ledlt sales, and
moneylending has now besn approved in principle by *he
Standing Committee of Commonwoalth and State Attorneys—~General.
The Victorian Government has introduced three Bills ({the
Credit Bill 1978, the Chattel Securities Bill 1978 and the
Goods (Sale and Leases) Bill 1978)which are said to represent
the text of the uniform legislation approved by the Standing
Committee. There has been some suggestion that though the

Law Ministers may have reached agreement in principle, there

.......................................

in NSW and South Austral;a, in partlcular, are unlikely to
-apprové thé‘introduction‘of‘legislation'identical to that;
-introduced'in Victoria. 1In any event, ‘the legislation which
has been introduced in Victoria has been open to public comment,
and it is likely that there will be substantial amendments
before the Bills are finally enacted. Against this background
the best course to adopt with respect to impending changes to
the law of cohsumer credit in the ACT seems to be to introduce
the general form of the new legislation, and to resefve comment
on speCific'provisions until the exact form of legislation to
be enacted in the Territhy becomes available. The foliowing'

material is largely adopted from an article by the author which

appeared in (1978) 3 Legal Service Bulletin 7. It deals not so
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much with the specifics of the Bills, because of the llkellhOOd

will be embodied in the uniform legislation, if that ever becomes
a reality.

1. Why a New Consumer Credit Law? ' '

To many peoble,the present system of consumer credit may be :
quite satisfactory. Hire-purchase, the most common form, is i
well understood by consumers and by the finance industry except ?
for South Australia, is controlled by uniform legislation. |
However, the hire purchase legislation does differ from State !
to State in some important aspects, and it is by no means the
only method of consumer credit. Hire- -purchase itself is an
artlflclal form, designed by 19th century English lawyers +to--
av01d dlsadvantages to lenders which arose 1n other, more 7
stralghtforward forms of credlt and securlty, especially the
credlt sale and the Bill of Sale, both of which were regulated
by legislation. Australia led the common-law world in regulatlng
this new form of consumer credit,. hire-purchase, ‘and ‘as these
'oontrols became tighter in an attempt to redress the inequality
of economic strength of lender and borrower, lenders attempted

to find new forms which were free of restriction, and whlch

would allow them to exploit their economic deminance. The

variety of forms is confusing both to borrowers and to lenders.

- The Standing Committee set out to find ways of achieving fair
consumer credit laws which would be "fair", and which would

restore some'simplicity to consumer lending. The laws would

essential form, that is, a loan of money or an extension of
credit, poa51bly secured by the granting of a property right

in -goods, ‘or by a guarantee, whether or not it was connected

with a contract for the supply of goods or services. The aim

of "fairness" would secure to the less powerful borrower certain
rights and protection, as well as a degree of freedom of ch01ce
between credit providers. The basic scheme of the leglslatlon
which has been approved follows the recommendations of the
Rogerson Committee and of the Molomby Committee. Committees

were aware of similar investigations iﬁ the U.S., the U.K. and

Canada. The proposals approved by the Law Ministers seem to
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fall midway between the provisions of the Uniform Consumer

Credit Code, which has been enacted in some parts of the
U.S., and the U.K. Consumer Credit Act 1974.

2. Uniform Law or Commonwealth Law?

Traditional legislation in Australia dealing with sale of goods
and consumer credit has been State or Territory law as, until

recently, these matters were seen as falling within the residual |

legislative powers of the States rather than the legislative :
powers of the Commonwealth Parliament enumerated in the

Constitution. This tradition ended in 1973 when, no doubt

- prompted by the failure of State Governments to establish truly

effective consumer legislation despite an obvious need, and by
the realisation that Australia was a national market for goods
and services, the Whitlam Government introduced the Trade

Practices Bill, containing the most effective consuner

protection yet introduced in Australia {(other than South -

Australia). The application of the Trade Practices Act 1974,
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to the Commonwealth Parliawent. Thus the Act is expressed to
apply to the activities of trading and financial corporations, .
and to interstate trade or commerce, and such other activities

as the Commonwealth's powers may cover.

Most providers of consumer credit are "financial corporations”,

- and, indeed, are subject to the Financial CorporationsAct 1973

...................................

Commonwealth authorities, and maintain certain asset/liability

- ratios. It seems clear that the Commonwealth Parliament has

- power to regulate the activities of financial corporations;

but it seems that the Whitlam Government was deterred from
implementing the recommendations of the Molomby and Rogerson

Committees either by Act or by Regulations under the Financial

.Corporations Act only because of the virtual certainty that it

would be rejected by a hostile Senate flourishing the States'
Rights_bannef;‘ Even so, the liability of dealers and credit
providets will almost certainly be regulated by the Trade
Practices Act rather than by State legislation in several

important aspects of:transactions. Commonwealth consumer
credit legislation would be preferable, as the industry and

the market are national. At present this seems politically
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3. The Form of the New Leglslatlon

Both Molomby and Rogerson Committees recommended that the legal
form of consumer credit transactions should correspond with
their commercial substance. The documents should embody a loan
and,where appllcable, a transfer of ownership of goods
(1nclud1ng protectlon by implied, non-excludable, terms) and

a security interest by way of mortgage or guarantee. Thus

the new legislation will involve, in each case, three Acts:

a dealing with licensing and regulation of credit providers

and advertising, "truth—in—lending", and relief of debtors as
well as the form and contents of the loan contract; a Chattel

Securities Act, dealing with "goods mortgages", to be the

sole form of security and replacing the Bill of Sale; and a .
Goods (Consumer Sales and Leases) Act. o s

{1} The Goods (Sales and Leases) Bill i1s probably the

simplest of the three Bills. Much of its language is familiar,
being the language of the Sale of Goods Acts, and like that
legislation, ‘it operates to imply terms as to title and

guality of goods into transactions. The transactions to which
it applies are a much wider range than those covered by the
Sale of Goods Act. It applies to "sales" and "leases" as
defined; the definitions include the basic transactions which
will replace hire-purchase. Contracting out of the effeor of
the implied terms is prohibited. The scheme is familiar,
having first been lntroduCed by tnc Trade Practices Act 197-: :
It is unfortunate that the Victorian draftsman has departed

from the language of the Trade Practices Act in minor ways,v'

“for in consumer transactions, it would seem to be simpler

for all concerned, that the wording of terms should be the
same throughout Australla,‘ It appears that the draftsman_ ',

" has taken the ooportunlty oo.introduce some overdue reforms, .
“and has glven prlorlty to this rather than to tne need for
uniformity. -

Like the'Saievof Gooas legislation, the Act provides protection
to a bona fide purchaser who buys the goods. When this is
linked with the abolition of title retention devices of the
hire-purchase type, and the creation of a single form of
security interest, the chattel mortgage, one cause of concerh

for the finance industry becomes obvious. Under the new
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legislation a person will buy goods outright, and possibly
mortgage it to the credit provider. Though the legislation
makes it an offence for the borrower to dispose of the goods

without consent, if he does so, the new owner, if bona fide,

will be protected. This is in contrast to the present position. |

(2) The Chattel Mortgages Bill will provide a single

form of security over goods. The single form of security
will not need to be registered, despite recommendations by
both the Rogerson Committee and initially by the Molomby
Committee. The registration of Bills of Sale, though at
times inconvenient, does protect leaders, and it seems that.
.thé.coéﬁs might be outweighed by the benefits, especially .
when electronic data processing would make registration and
searching quick and simple; it would avoid the possibility
of purchasers, especially of second-hand cars, buying

-~ encunmbered goods.

In periods of economic stagnation or recession, security is
important for lenders, as in such times there are more
bankruptecies, and a security interest in geods is the best
method of obtaining a sure return on all loans. The
Australian Law Reform Commission's recently released report,

InSolvénéy:'The Regular Payment of Debts, recommends a new

procedure, short of bankruptcy, for dealing with consumer
debt problems. If these recommendations are adopted and
........ the qucédure becomes, widely. used, security.will bech@feven<‘_f
more important, aé it iévinvEngiénd; - -
Under fhé U;K;jéohéumer Credit Act 1974, once a consumer has
ééid avéértain'proportion of the instalments under the
agreement, the property subject to the security becomes immune
from repOSSeSSion. ‘It is unfortunate that the proposed Act
will not prevent repossession of goods after, say, SO%vof
the instalments have been paid, as by thisrtime the value of
© the security is usually considerably less than the amount of
‘debt outstahding. In South Australia, it has been suggested
that, as in many parts of North America, a lender be forced

to choose between enforcing the security or suing the consumer

for the outstanding amount, and a similar "sieze or sue"

provision seems desirable. It does not seem significantly to

increase the lender's costs.
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The proposed legislation will require, in ordinary cases, that

a lender must give proper notice of his intention to repossess

- goods, ' and' that he may not enter preémises to repossess goods

without an order obtained after an application to the tribunal.
Post-dated cheques and prbmissory notes are not to bé permitted
as security; cheques in payment of instalments must be paid
directly into the payee's account and not negotiated. This
provision is designed to preclude the situation which has
arisen in North America where credit providers negotiate the
instrument to a third party for cash at a discount; as a

result of the "holder in due course" doctrine the third party
takes the instrument free from any obligations which the lender
may have under the loan contract with the consumer, including
obligations un&er implied terms. The "holder in due course®

doctrine is an important part of thé commercial law of

negotiable instruments, but is quite inappropriate to

~consumer affairs.

Security and repossession may no longer be effective or

desirable remedies in credlt transactions flnan01ng the purchase

" of small ‘chattels. Such goods often have little or no value

on the second-hand market, and repossessxon merely harasses
the debtor, at the same time adding to the amount which he
becomes liable to pay the lender. In Europe and North v
America, and probably in Australia also, unsecured personal
loans are becomlng more significant as a form of consumer

credlt. Profesaor David Caplovitz of New York, whose book

‘Consumers in Trouble is a study of the reasons why consumers

default on instalment payments, has suggested that the major

causes of default are not due to the conscious decision of

as loss of job sickness or aCCJdent, or matrlmonlal problems.

_ Therefore the most effectlve means oOf preventlng default may.

~be to require the consumer to insure, for a small additional - .

charge, against these risks; already many lenders insist on-
life insurance. This suggestion seems worthwhile; but most
lenders are committed to security, and the bankruptcy laws

may prevent insurance against bankruptcy.

(3) The Credit Bill is probably the most significant
of the three Bills. It will replace the money lending and

probably the pawnbrokers legislation, as well as the hire-
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purchase acts. States and Territories such as N.S.W. and
the A.C.T., which have separate legislation dealing with
credit and lay-by sales, must consider whether they wish to

repeal these laws, which would not be affected.

A central feature is the licensing of credit providers, which'
will coexist with the requirements of the Financial

Corporations Act, but which will apply to a wider range of

credit providers, such as retail stores. It will be
administered by the Commissioner for Consumer Affairs, with a
right of appeal from his decision to a Consumer Credit
Tribunal, which also has other important functions under the
Bills. -Licences will be issued for an indeterminate period,
subject to review on the application of the Commissioner.
While the provisions of the moneylending acts as to the
licensing of money-ienders has not been successful, greater
consumer protection would seem toc be achieved by making
licences valid for a limited period only, and’subjectfﬁovf‘

~ renewal, after appliCéti@n'td'théAtiibuﬁai;AOn‘réﬁéwél
applications any person should be entitled to appear as an

amicus curiae to present relevant material to the tribunal.

As the Bills will provide - forx reciprdcity of licences through- .
out Australia, such a procedure would certainly prevent the
presént notorious practices of a well known retail and credit
organisation, which on a national basis knowingly and
systematically enters into transactions which contravene all
the moneylending legislation. As banks, insurance companies
credit unions) are subject to other legislation, they are to
-bevexemptifrbm the Acts. Unfortunately, the Acts do not
appear to-provide for the licensing of debt collectors or
credit reference services, and other "ancillary credit
services" such as loan brokers, which is an admirable

feature of the U.K. Consumer Credit Act 1974.

The Bills will cover all loans to consumers involving up‘to
$15,000, and other loans involving goods of greater value of

a "domestic, personal or household” nature and which are not
‘acquired for resale. It is irrelevant whether or not the loan.
is secured, or whether it is for a fixed sum or a "revolving

credit" arrangement, under which a consumer is entitled to




credit at all times during the period of the agreement up to
~a specified amount, (suc}
department stores); but it 1srprobable that it will not apply
to loans, either by way of overdraft or personal 1oanjby‘banks,
insurance companies or cooperative societies, though there

seems no logical reason for this exception.

The Bills will incorporate many of the recommendations of the
Molomby and Rogerson Committees relating to "truth in lending”,
i.e., disclosure in terms both of dollars and effective
percentage rates of the charges made for the credit. The
purpose of this is to permit consumers to "shop around” for
the best credit terms available. PFormulae and tables for the
calculation of the effectlve interest rate are provided in the
Blll and these matters are to be promlnently stated in the
agreement, though, as in South Australia, not in advertisements. .
'The‘égreemeht mﬁst aiso state in clear terms the liability of

the consumer to pay other charges.

:.Bothnthe.Rogersen Committee and Judge White in his 1976 reéeport,

Fair Dealihg'with Consumers, recommended that all consumer

credit agreements should be in a statutory prescribed form

and style. In view of the high degree of controcl over the

form and content of the agreement which will be a feature of

the Bills, a standard form seems logical and desirable,

provided that parties might, in certain cases, add to the
statutory form in ways that do not conflict with the statutory
provisions. However, the Molomby Committee did not accept o
this suggestion, and the Attorneys agreed not to require

Will, as azmatter ‘of practice, consider standard forms

submitted by credit providers, and, if they are satlsfactory,‘ -
" approve them as belng in compllance w1th the Blllo The "_
Bills will, llke many Australlan conveyanc1ng statutes, prOV1de
statutory short forms of phrases which can be used in credit
agreements.

Except that the Bills will prevent the imposition of an
effective interest rate exceeding 48% (the traditional
maximum under the moneylending legislation), there will be

limits upon neither interest rates nor the amount of deposit
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required. This is in accordance with both the Molomby and
Rogerson reports, which considered the evidence that minimum
deposit provisions were easily evaded, and that interest rate
ceilings had the effect of depriving some classes of low-
income consumers of credit altogether. The Commission of
Inquiry into Poverty accepted these recommendations but State
laws are uniform on neither of these points, and there is some

disagreement on their desirability.

Liability for Defects: The person primarily responsible for

misrepresentation about goods and services, and for defects in
the goods and services themselves; is the dealer, whose

liability arises under the common law, the Trade Practices Act

and the proposed Goods (Sales and Leases) Bill. If a consumer

suffers damage from such a cause, and unsuccessfully pursues
his remedies against the dealer, the Bill declares that the

‘credit provider will be liable, provided that there is a

“commercial connection” between the dealer and the credit.

provider. This connection, which is also a requireitent of the

U.K. Consumer Credit Act 1974, is in practice fairly casy to

establish. 1In such cases the credit provider is entitled to _
an indemnity from the dealer, but if the consumer is unsuccessful
in recovering from the dealer, the credit provider will probably
also be unsuccessful. This shceme already operates to some

extent under s.73 of the Trade Practices Act, and reflects a

view that as the credit provider is not responsible in any

for marketing them, he should not be responsible for defects

~or misrepresentations. . On the other hand,-thetcredit provider:

‘is more likely to . be able to obtain liability insurance at a - -

lower rate, because of the larger volume of transactions with
which he is concerned; and his interest in ensuring that
dealers'do not make misrepresentations and do not supply

defective goods may be in the interests of the consumer.

A credit provider is, in any case, more likely than a dealer

to carry liability insurance.

" Consumers' Remedies: Perhaps the most desirable feature of

the Bills, from the consumer's point of view, is that where
a consumer is entitled to repudiate the contract for the

supply of goods, because of a breach of condition, he will
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'éisblbé’énﬁiﬁléd fé repudiate the loan contract to which the

supply contract is connected. The consumer's most impdrtant
right where he is supplied with defective goods is his ability
to withhold payment, and under the Bills he will be able to do

so without any legal obligation to the contrary.

As under the present hire-purchase legislation, the consumer
will have the right to terminate the agreement at any time,

but under the Bills he will be entitled to a rebate on interest
charges, which is not the case at present. Another addition is
to limit the obligation of a guarantor to the amount of the

principal debtor's obligation.

Professor Caplovitz's findings on the causes of consumer default .
are relevant to the relief which, under the Bills, the Tribunal
will be ablé tb.grént: for sufficient cause, where to continue.
to meét obligations under the loan agreement would cause hard-
ship to the consumer, the Commissioner may negotiate for an .
extension of the agreement and if the negotiations are _
unsuccessful, the Tribunal may do so by binding order. This

procedure has worked well in Scuth Australia.

The Tribunal is also empowered to grant relief against

provisions in loan contracts which are "harsh or

‘unconscionable”. A similar provision appears in the South

Australian legislation, where it has been widely availed of,
and in the "uniform" hire-purchase acts, where its use appears

less common. This may be because under those acts it may only

be invoked in the course of formal proceedings before a court,
which may involve an inconvenience or cost to the consumer not
Justified by-the'amount'of'hardship;"HOWever,‘Where relief

against such a provision is available after a simple informal

. complaint to a Commissioner, who may apply to the tribunal-

‘on behalf of the consumer, it is probably more effective.

Whether or not terms are "harsh or unconscionable” will be

decided on grounds similar to those proposed by Professor

Peden in the draft Contract Review Bill appended to his 1976

Report on Harsh and Unconscionable Contracts in N.S.W.

Finally, the Acts will provide penalities'for a number of

offences, which will be cumulative upon those existing under
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RECENT DEVELOPMENTS IN PART \'4

OF THE TRADE PRACTICES. ACT

G. De Q. Walker

In the‘rapidly evolving area of law that is Part V of

the Trade Practices Act, there are perhaps three recent

developments thaf are particularly deserving of menﬁion.

Théy are: |

(1) The evolution in the notion of whgt is "misleading” in
'iéiation to the level of audience gullibility that is
caken a8 @ datumy - - oo e

{2) The prihéiéles relating to the criminal liability of  ,

corporations under Part V and

V(B) The relationship between s.52 and the general law of

passing-off.

(1) WHAT IS MISLEADING AND WHO MUST BE MISLED?

Underlying any body of law designed to prevent misleading
behaviour in trade or commerce are assumptions about the - ;

audience to whom the potentially misleading information is

hurrying through é'supermarket with children tugging at her
-skirts.might not mislead senior counsel seeking the true. o .i
his chambers (or is the reverse nearer the truth?). Initially,

the Federal Court seemed minded to assume a very low common:
denominator of intelligence and concentration in target

audiences generally. In Parish v. World Series Cricket

([1977] A.T.P.R. 17417 at 17421), St. John, J. adopted for
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the purposes of s.52 of “the Trade Practices Act the definition

of the term "misleading" given in the New South Wales case

of CRW v. Sneddon ([1972] A.R. (NSW) 17 at 28):
"The advertiser must be assumed to know that the readers
will include both the shrewd and the ingenuous, the
educated and uneducated and the experienced and inexpe-
rienced in commercial transactions. He is not entitled
to assume that the reader will be able to supply for
.himself or {(often) herself-omittedlfacts or to resolve
ambiguities. An advertisement may be misleading even

though it fails to deceive more wary readers”.

h?fdﬁhiéréiéﬁu?é‘iédto oe éaken‘ae ﬁhe_preﬁiee»for the:j
courts' consideration of whether a statement is mis loadlnq,
the standard to be met by persons maklhg representations in
trade or commerce is a stringent one. But recent developments

may have qualified that picturebeomewhat.r’Although the

definition adopted in Parish v. World Series Cricket is

still part of the law relating to Part V, there appears to -

5
..........

strlct and more geared to notlons of reasonableness“. This
‘trend can be seen in an unreported dec151on of Smlthers J.,

Ransley v. Black and Decker (Australas1a) Pty Ltd {28 July

1977). In thlS case Black and Decker was charged under
s.53(c) of the Act, the prov181on which among other thlngs
,prohlblts representations that goods have performance charac;‘
teristics they do not have. ‘The untrue representation in
this case was aiieged to be that a radial arm eaw marketed :

by Black and Decker for the home handyman had a cross-cut
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capac

cut capacity of sixteen inches,

that

ity of sixteen inches, implying thereby a safe cross-

in the operation of the saw in the sixteen inch cross-

cut capacity the blade would overhang the end of the saw

fence

by one inéh, but no part of the blade was exposed to

ahy'part of anyone's body. His Honour'pointed out that "in

order

would

‘guard

- conta
on - th
Other

no re

to get in touch with any such part [of the blade] one
have to deliberately push one's fingers either up the

or across the top of the saw fence and come into

ct with the blade.... That of course is qulte unthlnkable

e part of any reasonable person handling this machine".

ev1dence-was adduced to the effect that there had been:

corded hlstory of any accidents with this klnd of saw,

some witnesses saylng that they ‘had never seen a saw with

quite
gquite

conti

so good a guard and that they regarded the saw as
safe to use for making a sixteen-inch cut. His Honour
hued:

"One cannot;of course but be conscious of the different

From the evidence it appeared

gehtleman, an inspectbr. It is his business in life to

and that 1s,a11 very good too. The other gentlemen,
however, have had years and years of experience of
machines like this. There has as far es Qne~cen see
never been an accident with one.‘ How one can feel
convinced that the machine is dangerous to operete in
the face of performance of that kind, I am at a loss %o

know".
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As to the audience to whom such representations must be

taken to be directed, His Honour had this to say:

"It has to be remembered that this representation is
not made to.all and sundry, to the dwarfs, to the
giants, to the blind, to the deaf - it is made by
reference to the reasonable conditions which must exist
in relation to the operation of any machine of this
kind. Obviously it is a dangerous machine - when you
vapproacn-a-safetY-razot-yourhave to take note that it
is sharp and you have to‘adjust it accordingly. When
you come to machines like this which are likely to lop

off limbs, anyone knows that great care must be taken.

When th rtpre EQLdLlOﬁvlS mdde, 1t is- nudt to people
who are going to take reasonable care to acquaint
thenselves with the reascnable qualities of the machine

and normally that they should make some enquiries".

In this case, therefore, Smithers J. appears to be

saying two things:

(a) . Whether a .representation is .untrue .or.misleading.or.not. . .

is a question that must be answered in the context both

' of the nature of the product and the nature of the.
audlence to whom the representatlon is addressed. In
some cases at least the representation should be taken
to be addressed to reasonable and normallpeople; not to

rash'or foolish people. 1In this respect the case may

represent a qualification of the CRW v. Sneddon doctrine

as adopted in Parish v. World Series Cricket.

it i




{b) Performance characteristics_which are in‘issue in a
s.53(c) prosecution are to_be judged by reasonable
standards, not by ideal etendards; The performance and
safety hisfory of a product is relevant, and perhaps
SOmetimes decisive, on theAQuestion whether the goods
or services have the performance characteristice which

they are represented to have.

- (2) LIABILITY OF CORPORATIONS UNDER PART v

the llablllty, both criminal and c1v11 of corporatlons are
for the most part:to be found in ss.84 and 85. The decision

‘ of the Full Federal Court in Guthrle v. Uq1versa1 Telecasters

Pty Ltd ({1978) 18 ALR 531), p01nts‘to some important questions
"presented by these two sections and highlights to some

extent a latent conflict between them. On fhe one hand,

s.85 imports into the Act, wvia the principles enunciated by

the House of Lords in Tesco Supermarkets Ltd wv. Nattraqs

'([1972] 4. C 153) the pr1n01p1es of primary corporate crlmlnal'

liability which are based on Viscount Haldane s "organic"

. concept. of the corpora;e structure (see Lennard's Carrylng‘ o “?

Co Ltd v A51at1c Petroleum Co. Ltd ([1915] a.c. 705)). on

‘defendants in respect of, but only in respect of, the defaults‘
of higher managerlal personnel. S.84, on the other hand,
1mports into the Act a quite different set of pr1n01p1es‘ o
relating to primary corporate liability. According to s.84,

a corporation may be convicted in respect of the defaults

not only of its higher managerial personnel, but also of any
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of its servants or agents. Consequently it is appropriate

to ask which of the two. propositions is to take precedence.

The Universal Telecasters case arose out of an advertise-

ment transmitted QverAChannel O in Brisbane which made an
incorrectvstatement about the effect of the scaling-down of
certain reductions in the sales tax on motor vehicles.

After the advertisement had been telecast once, a viewer
telephoned a Mr Garry, the s§l¢s manager of the television
station (who was on duty at thé tihe) and pointed out the
error. Mr Gairy undertook to have a look at the matter, but
the advertiéement was nevertheless rebroadcast again on

successive evenings. The question of the liability cf

BV I

corpcratimgé_ar&gé chisfly in the context of the defenge_'
raised under s.85(3] of the Act, which relieves media prapriétors
of liability for the publication of advertisements in the
ordinary course of business where the corpo;ation does not
~know and has no reason to suspect that publication would

amount to a contravention. The issue was whether Mr Garry,

"the corporation", or whether, on the other hand, his knowledge
‘réSﬁliiﬂglffbﬁlthé telephoné'complaintiwas"nbt'to‘bé‘tréatéd .
‘as being the knowledge of corporation. If the latter view
were adopted, of.course, Mr Garry would be regarded as a
persoﬁ separaﬁe from the corporation aﬂd the defence wo@ld_

succeed. .




The Chief Judge and Franki, J., took the view that
prima faeie the principles enﬁhciated by the House of Lords
in the Tesco case were the correct ones. This meant that |
‘what natural pefséns were to be treated in law as being the
corporation were to be found by‘identifying those natural
persohs who, by.the memorandum and articles of association
Qr as a»reSult of action taken by the directors or by the

corporation in general meeting pursuant to its articles,

were entrusted w1th the exercise of the powers of the corporatlon...‘

 In the present case, if this be the prlnc1p1e to the applled,f o

Mr Garry would fall outside the persons who are ‘to be treated

as the corporation-in the case of Universal Telecasters"

conclusion on'the facts, namely that Mr Garry had in fact
been delegated by the Board of Directors to exercise the

powers of the corporatiocn.

But the next questlon to consxder was whether s.84

altered the pr1n01p1es laid down in the Tesco case. On thaL

point Bowen C.J. had this to say:

the 1ntentlon of the corporation, it is sufflc1ent,to

(s.84(1)). It further prov1des that any conduct engaged
in;on'behalf of the corporation by a director, agent or
servant shall be deemed to have been engaged in also by
the corporation (s.84(2)). It would seem that s.84

does alter the position as it was discussed in Tesco's
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case, supra, in two respects, first, so far as the.
intention of a corporaﬁion is concerned and, secondly,
so‘far,as'conduct engaged in on behalf of a corporation
is concerned. It does not touch the question of knowledge
or reason to suspeét, nor does it touch the situation
where consideration is to be given not to some act on
behalf of the corporation but to failure to act. 1In
other words, in the areas which we have to consider_in
relatioh to Mr Garry's knowledge and reason to suspect
that the advertisement would amount to a contravention,
s.84 has no application. We are left then with the
‘appliqatign-of the principle discussed in Tesco‘s,v‘:

The High Court refused special leave to appeal, "while
not necessarily endorsing the views expressed in the Federal

Court"” ([1978] ATPR p.17701, 2 June 1978).

The United Telecasters decision is authority for the

than a senior manager, is not the. knowledge of the company. .
- for the purposes of Part V. However, what does it say about

the broader queétion of the relation betweén ss. 84 and 852

There are two possible interpretations of this relation-
ship. The first possibility is that s.84bgoes only to'the
prima facie liability of a:corporate defehdant, while s.85
is concerned with its ultimate liability. S.8é would thus

embody a sweeping new test for affixing corporate defendants




with primary liability, "but, by virtue of s.85, the narrower

organic approach to defining corporate liability is the | |

appreptiate test to be adopted when answering the questioh

whether a corporate defendant canvavail itself of the defence.
and thereby rebut its prime facie liability. On this

view, a corporation would, under s.84, be prima facie guilty

if the contravention were due to the act or default of any

of its servants or agents, irrespective of status, within

the company. HoweVer, it would be a good defence under S. 85

if the corporatlon could establish that the gullty actor was . .
'a lower echelon employee (and hence "another person") and

that its executive officers had for their part taken reasonable

If this view is correct, there is no conflict between ss.84

and 85.

The other interpretation is that s.84 abolishes altogether
| the orgaﬁlc aoproach to dexlnlng primary corporate llablllty,
S. 85 is to be ‘read bubjLCt to 84 and that, as a result, the

decision in Tesco has no appllcatlon to the llability of

..................................

‘attrlbuted to the corporatlon 1tse1f Thus, it would rarely

be possible for a corporate defendant to claim that the
contraventlon was due to the act of‘defeult of "anethef
person”™ within the meaning of s.85(1)(c)(1) - the servant
would always be assimilated with the corporation. S.84

would have a similarly drastic effect on the scope of paragraph
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{ii) - the assimilation .of the guilty servant with the
corporétion would inevitably lead to the attribution of 1lack

of due diligence on the part of the servant to the corporation
itself. Thus, Subordinating s.85 to s.84 would all but

deprive corporate employers of the henefit of the due diligence
defence for it would only be in the rare case where the
contravention was due to the default of a total stranger
(someone outside and unconnected\ﬁith the corporation) that

- the defendant would satisfy the requirements of the defence.(l)T

The dicta in the Universal Telecasters case together

with the earlier dicta in Ballard v, Sperry Rand {(1975)'6

VA.L}R;_§9G}; bugvegt Lhdt at +th stdmﬁ tha rederQWAgourt
congider s,thuhfﬁoaé does prevail over s.85. This is hecausgv
. it assumed that s.84 would change the position in the Tesco
case in relation to intention and in relation to conduct.
Whether thé court would adhere to this view if the conviction
of a defendant which had exercised due diligence turned
solely on the point and the possible harshness of that Qiek
...... became, rramfn.est . is uncertain.  Nor can one discount the
pOSSlblllty that the ngh Court might take an entirely
‘different view and hold that s. 85 prevalls over $.84 or that

s.84 applies only to primary liability and not to the operation

of the defences in s.85.

(1) A. Duggan, "The Criminal Lléblilty of Corporations for
Contravention of Part V of the Trade Practices Act",
(1977) 5 A. Bus. L. Rev. 221,
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RELATIONSHIP BETWEEN S.52 AND PASSING-OFF

The broéd language of s.52 inevitably raises questions

about whether it overlaps with the common law of passing-

‘off.
flow:
(1)

(2)

If there is such an overlap, two sets of consequences

For the first time it will be possible to bring a great
number of passing-off actions in the Federal Court
rather than in the Supreme Courts.

The substéntive and‘procedural'law in the nature of

prov131ons of ss. 80 (1n]unctlons), 302 (remedlal advert1~

sing) and 82 {actions for damages) may be broader than

under the general law. Thus, not only might it be

possible to require a defendant to publish remedial

advertising at his own expense, but substantial damages

may be available even in the case of innocent passing-

off. At common law, hpre is doubt as to whether

anythlng more than nominal damaqeq may be awarded in

the absence of evidence of fraud or n@cllgence (see

’ J.D. Heydon, Economic Torts, London 1973, p.77).

,,,,,,,,,,,,

P R

 Centre Pty Ltd v. Sydney Bulldlng Informatlon Centre ((1977)

18 A.

that

L.R. 639). The Sydney Building Informatlon Centre in

case had sought an injunction agalnst the carrylng on

of business by the Hornsby Centre under its corporate name,

which was said to be likely to mislead or deceive because

its use suggested some affiliation of the newly-established



" be found it the judgments of Stephen, Jacobs and Mﬁfghz JJ.

~wvery direct relaticnship which necessarily exists between

12,

Hornsby Centre with theé long estabiished Sydney Centre.

Both centres were commercial profit-making enterprises. The
matter came to the High Court onfappeél against an interlocutory
injunction reStraihing the appellant in the manner described.
The Chief Juétice, with whom Aickin J., agreea, said categori-
cally that s.52 did not give the Industrial Court (as it %
then was) a jurisdiction to entertain passing-off suits.

However, a majority for the contrary to that proposition can

The leading judgment is that of Stephen J., who pointed out

that the conferring on a Federal Court of an extensive

I
5]
o
0

the deception of consumers in the courss of and the

injury caused by the unfailr practices of a trade rival...

The remedy in such a case will not, as in passing-off, be
founded upon any protection of the trader's goodwill buf,-
being directed to preventing that very deception of the

public which is injuring his goodwill, it will nevertheless

B e gt NPT D W T P N . co P R T T R I T e L L S T

situation, the existing law of passing—off would not, his
Honou:.thought, always be a safe guide but it should not be_.
disreéardéd. ‘Some principles developed in the context of
would be particularly appropriate, his Honour thought,

notably -
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(2)

~in its newly established buszness, its true corporate L

The proposition that literal truth does not prevent a
representation from being misleading and deceptive: “Té
announce an 0peré as one in which a named and famous
prima donna'Wiil,appear and then to produce an unknown
YOung lady bearin§ by chance that name will clearly‘be

to'misleéd and deceive".

A newly incorporated the defendant company may not use,

of anyvparticular business and hence its application to
cther like businesses’wiil not ordinarily mislead the
public. A plaintiff which uses descriptive words in v
its trade name will find that quite small differences
in a competltor s tradn name w111 render‘the 1dtter

lmmunevfrom-actlon. The fact that the Hornsby Centre -

could benefit from the good repute which the Sydney

Sydney area dld not 1ndlcate any wrongd01ng on the part

of the Hornsby Centre: "Neither the concept of such a

centre nor 1ts conduct is ‘anything for whlch a monopoly
can be claimed, any more than it could be claimed for,

say, an art gallery”.
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The majority judgménts say explicitly that liability
under s.52(1) does not require proof of intent. As was
pointed out earlier, ﬁhe effect of this may be that substantial
damages may be obtainable in_passing—off under s.52 without
any evidence of fraud or negligence, by contrast to the

uncertain position under the general law.

CONCLUSION

' The recent cases on these three topics illustrate the

rapid development which is taking place in the law of consumer

protection as embodied in Part V of the Trade Practices Act.
I{ now app@ara settled law that s.52 glve to the Federal . .

Courf some Juris dJFtLOH in 1n]at10n to passing~off aétiéﬁég! 1
Yhe positicn in relation to thea audieﬁaa to whicﬁ alrapr&SQmu‘
tation in Lradn or commerce must be taken to be address ed.

has become less settled because of the emerxgence of two
competing Viéws: a strict view, that the courts must take

the lowest common denominator of intelligence as their

standard :, and since the Black and Decker case, a new View

applylng a standard which in the field of competition law

would be described as a "rule of reason". The position in

relation to corporate liability under ss.84 and 85, however,

appears as unsettled as ever.




SMALL CLAIMS COURT

- INTRODUCTION:

It is probably of little significance what consumer protection legislation
comes onto the statute books unlessbthere is some relatively easy and
cheap method for a person to enforce his rights under the legislation.
There aﬁpears to be some interest in Australia in the development of

class actions which may serve to facilitate consumer's access to the law

but the average consumer aggrieved by the actions of his vendor is

n

unlikely to fall into a significant "class" even if such a vehicle were

readily available to Australian litigants.

More bftén'than'nqt the aggrieved consumer is more concerned about why
his iron or washing machine or toaster doesn't work than about the
possible implications on environmental development from a factory project

-in a given area.

There has been a growing realisation in Australia of the need to provide
access to the law and to some system of judgment for a consumer with_a
"small" preblem. This is, I suggest, the basis of and the rationale

' behind the settiﬁg up of the Smail.Claiﬁs Couft‘in the Australian Capital
‘Teffiﬁdry. 'The'Cbufﬁ,uof.ccurée, ié not uﬁiqueviﬁ Aus£ra1ia éﬁd éﬁﬁiQéiéﬁf
tribﬁnals exisﬁ ih.the different states. It doés, however, providé an

extensive array;of~jurisdictional-options to litigants in the A.C.T. -

"JURISDICTION -

Probably the most significant restriction on the juriédiction in thé
Small Claims Court is the ceiling of $1,000.00 imposed on any claim in-

the Court. (There is provision (Section 8) for an action to be brought



in respect of a dispute involving a larger amount provided that the

claimant abandons his claim in excess of $1,000.00).

PROCEDURES

The procedures to be applied in dealing with any claim are (Section 11)
those "likely to enable the proceedings to be dealt with expeditiously
and with aé little formality as possible''. 1In the proceedings the Court
"is not bouﬁ& by the rules of evidence and may inform itself in any
manner it thinks fit" (Sectionm 12) and evidence "shall not be given on

oath" (Section 13).

The procedure before the Court is to be an "enquiry"” but a "judgment" is

. to be given.

F,!CﬁL

The Small Claims Grdinange 1874 is sufficiently short to render any
derailed ekposition by me éf its 'steps, sections and procedures an
insult to the intelligence of those listening to my paper. However, I
‘would like to draw to the attention of those here séme difficultieévv'.”
arising under the Ordinance and to deduce, if possible, from those
difficulties whether the Court is fulfilling 1ts purported functJon of
““““ allo§1£é éhéép’agd éaég éc;ésé té thé béu;t ;y;tém.' In maklng the"
_comménts4thatﬂfollbw.1 concede freely that I look at the Courts .as a.
‘lawyer "and that further I look 4t the Couft'aS'a protagonist of the

adversary system.

NO RULES OF EVIDENCE

Possible the most startling thing to a lawyer is that no rules of evidence

are to apply. To a lawyer forged in the furnace of Petty Sessions
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criminal procedures; tempered in the gentler jurisdiction of the Family_

' Coﬁfti and honed to faiof/e&gé'béfbfelthé Chiéf'Jﬁdgé 6f fhélsﬁpfeﬁé
Court such an abandonment of normal principles in Court procedqre may
well suggest a quaint experiment in naivety. "If there are no rules and 
no one is sworn to tell the truth, why dont litigants go along and lie
their heads off?" There is, I suggest, no real answer to that question.
I do not think it would be suggested by anyone dssociated with the Small
Claims Court that there is not a proportion of litigants who do precisely
that. However, the administration of the oath has been no guarantee |
that litigants in other jurisdictions have not followed the paths of v
unrighiebpsﬁess; bést?oae by theirvuﬁstrn brothe;s.in_the Small_Claimé:

Court.

Fﬁrther, whilét the Court is élearly‘cpnsﬁituted to decide betwegn
.people. of opposite cpinions,. the Court. is mnot. called ﬁpon to- arbitrate:
in the same way that a Court under an adversary system is but is rather
directed to make an enquiry into the issue. This dnquisitorial function
isvregdlériy betformgd With,the assistance of an expert who reports'to

the Court, of which, more later.

With the assistance of able Court staff and sympathetic magistratés the
inquisitorial system appears to work a certain sort of rough justice.
" I suppose the cynical may remark that that is all that those who are

prepared to sue in that jurisdiction deserve.

It would have to be conceded in my submission however, that it is imperative
that if access is to be cheap and easy there must be a general doing

away with complicated rules of pleading and whilst I hesitate to suggest
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it, the abolition of the rules of evidence no doubt restricts the sort
of disputes beloved of all lawyers but perhaps designed in many respects

to cloud rather than reveal the issue before the Court.

In some ways therefore the Small Claims Court is the yard stick against
which we practitioners must measure ourselves. If, by dint of abandonment
of the rules of evidence and by the use of an inquisitorial process a
Court can provide an answer more expeditiously that we, as servants of

the public and the Court can do, it must then point the way to future
developments in other jurisdictions and therefore must represent a cause

of concern and/or interest to lawyers generally.

INVESTIGATORS

-All the books on evidence make great play of the fact that expert witnesses

s

are there to assist the Court and not to usurp its functiocn, and vet, in.

the Small Claims Court the way 1

n which the Court appointed invastigaﬁcrs
(See Secticnle) appears to be a elear case of judgmént by abdicatién on
the part of the magistrates involved. The magisfrate seised of the
issue, appears to pause on any technical matter long enough only to
rdetermine which of the appropriately appointed investigators is to be
used on this particular occasion.

. The investigator, far from belng fed on an insipid diet of hypothetical
questions,fis,givén real powers {See Section 21 for example) -to summon
vwitnesses and is eﬁbowered to petition the Court that a witness,'ﬁho

does not cooperate, be dealt with for contempt, (with a possible penalty

of $500.00).




Section 27 (3) says that the Court '"shall have regard to the report of
the person appointed and shall give tb it suéh weight as the Court sees
fit". I do not think_it is unfair to say that in fhe majority of cases
Where an exbert investigator is appointed it is rare that there is any

significant dispute as to his "decision" of the matter.

Once again perhaps traditionalists‘are obliged to look to the future of
proceedings in other jurisdictions particularly as the issues being
litigated in all areas become increasingly more complex Eecause of the
developmentbof‘scientific kﬁowledge and the mere coﬁplexities of our

current society.

' PROCEDURE DIFFICULTIES

‘Procedural,difficulties that have arisen have been the subject of a

report by the Law Society to the Attorney General and in fact the Attorney
General has quite recently written, to the Scociety advising that a furthex

- review of the Small Claims Ordinance is to be undertaken.

The comments that are made hereunder therefore may well become out of
date almost immediately but T shall make them nevertheless to serve

perhaps as a measure of the amendments to be introduced in due course.

3

SERVICE

$eégiéh‘48vpfo§idésfﬁhét.ée?viéejoffafdééuﬁeﬁﬁ @a?vhé éér?ea;u?oﬁjaj
pefsén (a) ”ﬁy‘déliveting a document to the pgrsqn” or (b) "byrleaving
the document at the last known or usual place of residence or business

of the person with some other person apparently 1iving or employed at
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that place and apparently not less 16 years of age'" (c) in the case of a
person other than a body corporate by posting the document by certified
mail to the person at his last kﬁown or usual place of residence or
business or (d) where the person is a body corporate by posting the
document by certified mail addressed to the body corporate at its last

(seemingly "business") address.

Enquiries of the Court reveal that the procedure of personal service is
generally not affected by Court officials (Commonwealth Poiice) with any
degree of expedition and that if speed is desired the claimant ought to
téké thevdoéuﬁeﬁfskaﬁéy.ah& serve them himself. This "self help" is

encouraged.

The procedure of service by mail is, as I understand it, now followed as
P : : ; . . CS | t I owec 3

a matter of course in all cases other than those where the documents are

served by the claimant personally. It should perhsps be noted however
that the service must be by certified mail and this does iwmpose a fairly
et rted ‘ :

serious financial burden on a Court which deals with 5,000 matters per

year. I would respectfully suggest that in most cases service could be

equally efficaciously effected by the use of ordimary mail and no doubt
that is one matter which the Attorney General will look into in his

review of the ordinannce.

‘It should perhaps be noted that the provisions for service on a company

are more stringent in some ways than those applicable under the uniform
companies legislation. (in that certified mail is required) but the
‘anomaly of service upon the ¢ompanyfs place of business rather than upon
its regiétered office can give rise to certain difficulties if the
\provisibnsvpf the Service and Execution of Process Act are required to

be complied with.




APPEALS

The section of the Otdinance labelled appeals, (that is, part III)

appears to be designed to make appeals from decisions in the Small

Claims Court as difficult as they can be.

To begin with the appeal is dependant upon a report being made by the
magistrate in terms set out in Section 37. Such a report is, I suppose,
essential in view of the fact that in theory no transcript is taken of

the proceedings and therefore the factors upon which the magistrate made

his findings and the application of law by him are therefore matters of
 particular interest to the Supreme Court. However, the,necessity.fof

‘such a report for the appeal gives rise to the anomaly set out under

Section (2) that where the magistrate who gave the judgment is not

available to make the report the Chief Magistrate sghall make the report.

" In the tase of a magistrate who either dies or is geographically far

removed from Canberra Section 37 (2) appears to place a requirement for
clairvoyance on the Chief Magistrate. In practice however a transcript

is taken and can be made available.

;.Moreover, the pfocedufe is not by straight appeal nor even by appeal .

conditioned by the'notmal rules that discretions are not to be upset

unless it can be shown that a judge in first instance took into account

- matters which he ought not or alternatively did not take into account

matters which he should.

Section 33 provi&es that abpeal is only by leave of the Supreme Court

and that leave is not to be granted unless the Supreme Court is satisfied
that the decision in the Court on a question of law is wrong or altermatively

the conduct of the proceedings in the Court was unfair to the applicant.
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The purpose of part III appears to be designed to ensure that there are
virtually no appeals from decisions of the Small Claims Court thus
ensuring for all pfactical purposes that the justice originally obtained
is permanent justice and not merely thelfirst step in an accelerating

series of actions becoming more and more costly.

Such a proposition must, however, carry with it the converse difficulty
that if for whatever reason a litigant in the Small Claims Court is
aggrieved by the decision, it becomes extraordinarily expensive to

reverse this grievance. This may be of little significance if what is

an issue is a question of a dog barking next door or a defective toaster.

It is of considerably more significance in my submission if what is

involved is a second hand car or an expensive washing machine worth

.perhaps $900.QQ. .

If, in fact, the forvtheowming review of the Ordinance produces {2z if no
doubt would be assumed in these days of inflation) an increase in the

jurisdiction of the court a review of the appeal procedures is imperative.

Whilst we speak of costs it should perhaps be mentioned that section 29

of the Ordinance prohibits an order for costs. Such a prohibitionv

- extends, it seems, even to cases of vexatious Ilitigants bringing frivolous

actions and perhaps the forthcoming review might give consideration to

empowering the magistrate. to award costs in an appropriate case.

Such a suggestion, however; strikes at the very root of the Small
Claims procedure which is designed to enable litigants to oppose a

better heeled and substantial company without the fear of being litigated
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to economic death. My enquiries reveal that, in fact, the provision in

relation to costs generally works no substantial hardship and in some

respects serves to discourage those.litigants who wish to use lawyers to
agsist them against litigants who are unable or unwilling to utilise the
services of our excellent selves. In passing it should perhaps be noted
that an unpaid agent is entitled to appear for a party other than a body
corporate, but only with leave of the court. (Seétion 42). At the

moment negotiations'are proceeding between the Legal Workshop and the
Court with a view to enabling workshop students to attend to in effect
give their services as unpaid agents for litigants who experience some
difficuit§ in'underétanding what the Court is all about. A body corporate

is presumed appargntly to be better heeled, (see section 42 (2).

SETTING ASIDE JUDGMENTS

- Judgments may be set -aside (Section'31)‘upon‘Sufficient'c&uSé‘being'

shown to the Court. The one exception to orders for costs appears under
Section 31 (Section 31 (3)) where'the Court may impose terms granting an
order. that judgmént be set aside including terms as to the payment of

costs. Presumably such costs would be awarded on the basis of the Court

of Petty Sessions Scale.

One anomaly that appears under the ordinance is that under Section 19 a

‘jﬁdgﬁent of the Court is final and conclusive and no party to the proceedings

shall be entitled to institute or continue other proceedings for the

~same cause or matter. That section appears to be in direct conflict

with Section 31 which stipulates as indicated above that any order or
jﬁdgment may be set aside in accordance with the terms of that section.

In practice this means that no judgment of the Court is in fact final




10.
and conclusive and in my submission some consideration should be given
to the amendment of the section to bring it into line with Section 23 of

the Court of Petty Sessions Ordinance.

A further anomaly in this general area is the effect of Section 25 of :
the Ordinance which relates to the discontinuance of proceedings by a
litigant. It has apparently been the experience of Court officials

where agreement is reached by the parties in conference with the clerk
whereby each of the.parties agrees to discontinue their action. Sometimes
some litigants are not found to be hénourable about their agreement and
‘upon the other party discontinuing proceed with their own action.

Section 25 (3) precludes the discontinuing party from taking any further
proceedings for the same cause or>matter and presumably as no order of

the Court_is involved he cannot utilise the provisions of Section 31 to

get the matter back befere the Court.

NCN APPEARANCE

The sub-~committee of the Law Society sometime ago reported on the operation
of Section 16 of the Ordinance which permits the Court to proceed to

judgment in. favour of the claimant where a defendant who has filed a

i
i

defence does not appear for hearing. .preyer, as a result of one im:el%pre‘ta‘ttion"i
of Sectiqn 15 (2) (""if at the time and place to which an enquiry in
“““ ér;éeééi;é; ﬁés'éeé;.aéio;£néé g; ;‘party to the proceedings does not
_appear the Court may continue the,enquiry.inlthé~abséncé-of that<party-
‘or if that party is the claimant may.give'judgméﬁt'for'the defendant')
judgment canvoﬁly be entered in favour of the defendant where the claimant
fails to éppear at the time and place to which the enquiry in the proceedings

has been adjourned.  This obliges the counter-claimant defendant to

bring all his witnesses to Court on the first occasion. If there is no
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appearance of the claimant, the matter is adjourned to another hearing
date of which the Court is to inform the claimant.  The defendant must
again bring his witnesses to Court on the new date in order that he is
ready to proceed with his counter-claim in the event of the claimant

appearing.

In practice the Court now seems to gloss over the "adjournment" requirement

and to hear the evidence om the counter-claim on the first occasion.

The sub-committee recommended that the prudent adviser of such a defendant-
would -file a defence and a separate fresh claim so that in that way he
could request the Court to enter judgment in his favour if the claimant

should fail to appear on the date it was first fixed for hearing.

ENFORCEMENT

There weré some.éégiyvﬁrégléﬁé %itﬁieﬁfofééméﬁtuéf‘juﬁémégfsvdfvﬁhé
Court or even with "deemed judgments’ of the Court (see original section
10/7).. Tﬁese appear to have now been resolved in. practice, and by
amendment though as with so many parts of the Small Claims Ordinance the
procedures can only:be’effectively operated with the goodwill of the

‘staff at the Court.

Small Claims Court itself but the procedures available are the same as

- those available in Petty Sessions. I need hardly remind practiticners

these procedures are grossly inadequate. These are matters which concern

quite seriously the staff at the Small Claims Court and any amendments
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to the Ordinance should, in my submission, contemplate a fairly extensive

and radical review of the standard procedures for enforcement.

It should perhaps be noted that as far as interlocutory judgments are
"concerned the advice I have received indicates that in the case of
unliquidated amounts generally a relatively informal procedure for
assessment of damage can be adopted by production of the relevant invoices
to the Clerk with the decision being in effect given in Chambers by the

magistrate.

GENERAL

There are probably few practitioners who have not, at some stage, referred
a client to the Small Claims Court and there are probably few practitioners
who do noﬁ believe that it‘ié a uéeful repository fo;»tho;g gc?ions
 which are uneconomic for é'ciiénﬁ‘tb'ruh using the services Of a-SOliQi£6f‘
Equalliy so however, there is probabiy a majority of practicioners who -
have had some sort of unsetisfactory cxperience in the Small Claims

Court when appearing fdr a client who insists upon 1égal representation.
These unsaﬁisfactory experiences in some cases probably relate to'the
frustration that a lawyer naturally feels in an area where the rules of
evidence are gaily abandoned. Moreover there are occasions where the

. prectiticnar.ié.vir{ually'treated with dgnere, as-being a‘supefflubus5_yf

part of the pfoceedings. Indeed, in many cases he may be.

The Small Claims tribumal represents in my opinion a vital part of the
éhain of iégislation in relation to consumer protection. Without it the
small claim which cammot be effectively financed by the normal legal
chénﬁéls éannbt'hope torachieve any viabilityrwith the "small" litigant
effectively denied his remedy, not because he doesnt have a good case,
not bécause his cléim is invalid but merely because he does not have the

money to pursue it.




13.
Like all principles in this area there is a countervailing ill so far as
‘a defendant' company' is concerned. -It -is possible to have a 'series-of -
vexatious actions brought, each of which a defendant company may be
required to meet, with.some degree of legal representation. The company
may employ its own "servant" to defend the case but given a multiplicity
of actions for say $900.00 such a course of action is unlikely in the
present economic climate. As before, when I considered the question of
appeals it is my view that any increase in the jurisdiction of the Small
Claims Court will create further problems and I believe that‘the increase -

is not justified.

Pfobabiy sohe feiéxéfidn of:the service pfoéédﬁres éould'bebaffeétéd in‘v.'
.ényvreﬁiéwbésvlbngrééfa fairiy éaéyApref'fd éef asideijudgﬁénts is
retained. Like all reforms it seems that if ‘a claimant is to get the
1b¢n¢fit pf a more Qgpgdi@ipus‘apd_gasier Way(of ;eryi¢e §h¢n.he.must

bear the penalty if in fact ‘that service is ineffective and accordingly

a defendant does not find out thdt he has had judgment entered against

him until enforcement proceedings are in train.
Summary

Whilst the Small Claims Court is a tribunal for which most of us are

almost by ‘definition excluded it should remain -as a matter -for consideration

by all of us becaﬁse i£_represents the‘paths‘which.refétming_Attqrngysv
General may Follow in an effort to achieve savings of costs for the :
fuﬁiic éﬁdvaiéo-réadfjéééééé fé.the léw By-iﬁdiViéuéis; -A crﬁéadihg
Attorney General may find some comfort in thé inquisitorial expert

system and if we, as I believe, we should oppose such developments, it




14,
is up to us to make our existing court systems work effectively. It is
also, I suggest, up to us to ensure that the Small Claims Court works

properly as well in those areas to which it is restricted.

It is fashionable nowadays to comment upon the limitations imposed on
Court structures by staff ceilings and in this regard it can only be
commented that the Small Claims Court has only worked éffectively to
date owing to the considerable cooperation of the staff in and about the
Court and any suggestion that such staff can or should be reduced would

have to be strenuously opposed.

As I have indicated earlier the Small Claims Court only works by reason

of the dedication and co-operation of the staff of the Court. As most
»practitionersﬂwili be aware the majority of cases that come before the
Court for hearing firstly are involved in a procedure of informal compulsory
confereace. Hy.informatimn js that this conference results in somewhere
between 60 to 85% of all cases being effectively settled prior to any
dispute in the Court. It is my opinion that this procedure ought to be
formalised in the Ordinance and that before a matter is set down such a

compulsory conference ought to be held.

Ailiea‘witﬁ.téiéipfoéédﬁré iﬁ Qoﬁid'bé‘aﬁpfép%iéée.fhét‘ﬁhéré'f§r£iéé

_ reach agreement they consent judgment can be entered without the necessity

- for the parties to appear -in Court. Moreover, it appears to be adVéntageous
that the Clerk of the Court conducting such a confereﬁce should bé given‘
the power to appoint an investigator to short circuit the delays that

occur where such an investigator can iny be appointed. by the magistrate -

hearing the case.
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Finally, I wish to bring to the attention of those present a classic
gilﬁsgfaéiéﬂ 5fl§u£eégcfacy gone maa. A recen£ dirécgive recéivea in
the Small Claims Office informed staff that when an investigator is to
be appointed before the appointment is confirmed a request for funds;
coupled with an estimate, (impossible to give) of fees involved to be
sent to the Head Office of the Attorney General's Department for approval.r
When that approval is received then the investigator may be appointed
but His bill may not be paid until such time as it has been certified by
the magistrate to be fair and reasonable and passed to the Head Office

again.

This_procedureﬁﬁhi¢h‘haslno authorisation under the terms of the Ordinance,
and which in effect, gives the Attorney General's department the power

to abéoint an invésiigator rather than tﬁe magiétrate is in the estimate
'df'some'officiélsiqffthe‘court.likely'EO'méan'that jﬁdgﬁent'will'nOt be
given in a caée invoiving an investigator for anything up to 6 to 7

months.




