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been implemented to the satisfaction of DEWHA" . The third was to insert a
new condition subjecting Gunns to criminal prosecution and civil penalties
of up to $1.1 million if the mill exceeded the defined environmental limits
for its operations. This condition stated: “The pulp mill must not exceed any
maximum limits set out in these conditions or in the EIMP. To avoid doubt,
this condition operates despite anything in the EIMP" *

As Garrett described it on 5 January, he made these changes because
shutting down the mill, as required by the original approval, ‘can have a
significant environmental impact, as the restart procedure will create higher
effluent loads while the biological treatment system starts to operate properly
again’. As a result, he had decided that, “where the cause of any exceedance
has been recognised, satisfactory responses have been implemented by Gunns
and Gunns is able to show that the limits will not continue to be exceeded ...
the mill will not have to shut down’. But because ‘it would be unacceptable
if Gunns were allowed to exceed the maximum environmental limits without
sanction’, he had ‘varied the conditions of the original approval to insert a
new condition ... [stipulating] that exceeding defined envirommental limits
will constitute a breach of the approval conditions”.”

Otherwise Garrett repeatedly stressed that he had tightened and tough-
ened Turnbull’s original approval. In his press statement, Garrett maintained
that this decision strengthens and fills the gaps in the inadequate decision
made by Malcolm Turnbull’. In his initial media release, Garrett went further,
declaring that the new penalty provision filled ‘a gaping hole in the former
minister's approval for this mill which provided no satisfactory sanctions if
Gunns exceeded maximum environmental limits in its operation of the mill".
In two television interviews, Garrett credited himself with 'st'renglhening‘
Turnbull’s conditions. If he was correct, a company notorious for dictating
the terms on which it operated had voluntarily agreed to subject itself to a
tougher regulatory regime.*

Malcolm Turnbull was almost alone in fixing on this issue when he
returned to work after being on holidays in the week of Garrett's announce-

31  This provision is repeated in Gunns Limited, Bell Bay Pulp Mill Environmental hnpact
Management Plan Module L: Precominissioning Management, 2008, p 71. Gunns Limited,
Bell Bay Pulp Mill Environmental Impact Management Plan Module N: Remedial and
Response Strategies, 2008, p 20. Note, however, that Gunns Limited, Beli Bay Pufp Mill
Environmental Impact Management Plan Module L: Precommissioning Managentent, 2008,
App B, still states, without qualification: *The pulp mill will not operate if the monthly
average effluent concentrations from the pulp mill exceed the maximum limits'.

32 EPBC Act Variation of Conditions attached to Approval, 5 January 2009, creating
new Condition 43A.

33 Peter Garrell, Statement to press conference, 5 January 2009.

34  Peter Garrett, Statement to press conference, 5 January 2009; Peter Garrett, No Ml
Approval until Detailed Environmental Studies Completed, Media Release, 5 January
2009; ‘Peter Garrett discusses Gunns Decision Delay’, 7.30 Report, ABC Television, 5
January 2009; Peter Garretl, Interview with Virginia Trioli, ABC2 Breakfast, 6 January

2009.
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kilometres of channel - and blocked off the old watercourse. The one threat
to the mine, apart from the looming economic crisis which had already seen
Xstrata lay off 200 workers, was a finding by the Federal Court that Campbell
had breached the EPBC Act when granting his approval.

The court found by a majority of two-to-one that Xstrata’s diversion of
the McArthur River was and always had been unlawful because Campbell
had failed to have regard to a relevant consideration, the Territory mining
plan which the EPBC expressly required him to take into account. While
the court's judgments do not reveal how it was that Campbell failed to
consider this plan before making his decision, it was probably an unintended
consequence of the Northern Territory government's decision to keep secret
the mining plan which was its key document governing the environmental
management of the mine’s expansion. In trying to protect Xstrata from public
scrutiny, the government put the company in legal jeopardy, as the court’s
decision forced it Lo stop its mining and construction works immediately.*’

The jubilation and relief of many traditional owners at this decision were
intense. Malarndirri McCarthy, the Territory Member of Parliament who had
crossed the floor when the Marlin zovernment legislated to approve the mine,
declared: ‘1 think what traditional owners are asking for is that there’s a
recognition and respect for the river, that all along this has not been about
whether people agree to mining or not. It has always been about moving
the actual McArthur River’. The lead plaintiff in the case, Harry Lansen,
observed: ‘All T want is that old river back, back to the same place ... We've
got to live on that river for a long time, our kids got to live on it ... They put
it there, they can put it back’.* But whether the company would have to do
so depended on new ministerial decisions fo be made by Peter Garrett. If he
granted Xstrata a new approval, the company would be able to continue its
operations. If he refused to do so, Xstrata most likely would have to restore
the diversion of the river.”

This situation was very much one of the company’s own making. In
deciding to embark on work on the new mine when it was subject to legal
challenge conducted through the Northern Land Council - a cautious agency
with a strong record of success in the courts - Xstrata was taking a deliberate
risk that it could find itself having invested heavily in the new mine but have
no approval for it. As the company embarked on this course in 2008, it should
also have appreciated that, by the time the traditional owners’ challenge was
decided by the Federal Court, the Howard government, which had expressed

40 Lansen v Minister for Environment [2008) FACFC 189.

41 ‘'Sacred River Restrains Mine’, Canberra Times, 5 January 2000; ABC News, 18
December 2008.

42 While the Full Federal Court held that the diversion of the river was, and always had
been, unlawful, it did not order the restoration of the river. The traditional owners

immediately filed fresh proceedings seeking such an order under the EPBC Act.

Xstrata also filed an application for special leave to appeal to the High Court against
the Full Court's judgment. Both proceedings were discontinued given Peter Garrett's
subsequent fresh approval of the diversion and expansion.
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because it did not have a legally valid approval. But Garretl was under
intense pressure due to the global economic crisis which had just begun to
see Australian jobs go in large numbers. In a week which saw BHP reduce its
Australian workforce by 3200, the Jast thing the Rudd government wanted
was to be seen to be contributing to the loss of even more jobs.

Garrett looked initially as if he would not be rushed. When interviewed

on 15 January, it was put to him that he needed to make a decision by 21
January, because the ore at the mine was running out, prompting the question
‘can you meet that deadline?” Garrett's response was ‘that 21 January date
isn’t a date which I'm bound by. What I am bound to do is make a decision
effectively and as quickly as I can but in a thorough fashion and 1 intend to
do that'. Because he had ‘only just’ received the brief and it was ‘significant
and exiensive’, he thought ‘it would be highly unlikely if the decision were
made before the twenty-first of January’.”

Xstrata began increasing the public pressure the following day, announc-
ing it needed a preliminary approval from Garrett by 26 January, which
<hould then be finalised 10 working days later after the standard statutory
consultation period with other federal ministers. If Garrett did not conform to
this timetable, Xstrata declared it would have ‘no other option than to lay off
300 workers and suspend all operations’. Five days later, Xstrata went further,
deliberately trying to sideline Garrett as it looked as usual for special legisla-
tion. It called “upon Prime Minister Rudd to remedy the McArthur River
Mine approval issue once and for all by having his mining minister prepare
legislation and have it ready for the first day of Parliament (3 February) and
have the legislation passed in the Commonwealth Parliament’.*

Yet Xstrata also offered an alternative in case the federal government
did not succumb to its demands. This alternative was a much smaller mine,
expected to last four years, which would see it extend its open pit to the north
without destroying the original channel of the McArthur River, While the
company had previously maintained that diverting the river was the only
economically viable way in which it could continue its operations, it suddenly
found that due to ‘technical developments” this new project was ‘economic
to mine’. When Xstrata applied for federal approval for this new mine on
20 January, a key part of the company’s application was its claim that this
proposal was not a ‘controlled action’ because it would have no significant
impact on matters of national environmental significance. If Garrett agreed,

Peter Garrett, [nterview with ABC Darwin Breakfast, 15 January 2009.

‘Xstrata ups pressure on Garrell 10 approve NT Mine', West Australian, 16 January
2009; “‘Xstrata Threatens to lay off 300 Workers', The Australian, 17 January 2009;
“Xstrata Threatens to Close Mine, cut Jobs', Sydney Morning Herald, 17-18 January
2009; ‘Miner in Urgent Challenge to PM on Stand-Off, The Age, 21 February 2009, In
between, Xstrata stated that only 76 jobs would be lost on Australia Day. See Xstrata
Zinc Mine Action Vital to save 76 Jobs', The Australian, 20 January 2009. Xstrata
also tried to seek special leave to appeal to the High Court but failed to provide
appropriate documentation. “Xstrata to appeal McArthur River Mine Decision’, ABC
News, 21 January 2009.
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g;:]‘[llgr Garrett, McArthur River Mine - Consultation Begins, Media Rel
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the week after, providing the company with a significant saving when there
was little demand for its product.”

One consequence was that the traditional owners had scant opportunity
to respond. Garrett expected them, within 10 working days, to consider
2153 pages of ‘additional information’ which he had taken into account in
making his decision. Given the technical nature of this material, there was no
prospect of the traditional owners or their advisers being able to do so, even
if they had obtained this information on time which they did not. Garrett
also compounded the long standing Jack of transparency of the McArthur
River Mine process when he acked the traditional owners to treat all this
additional information as confidential even though it primarily consisted
of environmental reports monitoring Xstrata’s activities at McArthur River
which the company had prepared for government.

Garrett’s decision, which he announced on 20 February, was not
significantly different to that made by Campbell, simply requiring Xstrata
to undertake more substantial monitoring. As one of the mine’s champions,
the new Northern Territory Chief Minister, Paul Henderson, revealed even
before the exact content of these conditions became public, this monitor-
ing was ‘not going to be onerous’. Scott Perkins of the Northern Territory
Resources Council agreed following Garrett’s announcement, observing that
‘not of a lot of those conditions” were “any different’ to those which Xstrata
already had to meet under the Territory’s approval. Xstrata itself responded
by announcing that it would recommence operations immediately and by
withdrawing its referral for the smaller mine to the north.”

The Northern Territory government also chose 20 February as the date
when it released the first report of the mine’s independent environmental
monitor which had been delivered to it two months before, The govern-
ment's decision to release it on 20 February was just one more instance of
the manipulation of the availability of information to protect Xstrata. Had
the government released this report earlier, its contents may have led Garrett

to impose more stringent measures - and increased public pressure on
him to do so. By releasing the report on the day of Garrett's decision, the
Territory government not only stopped the report from playing this role
but also ensured the report would be overshadowed by news of the mine’s
reopening.*

Because the report revealed the inadequacies of Xstrata's monitoring
programs - including those which were the subject of Garrett’s approval

50 Xstrata Press Release, ‘Xstrata Zinc Australia welcomes today’s draft decision by
Minister Garrett on MRM', 22 January 2000; ‘Xstrata says Govt Approval oo late
MeArthur River Mine’, ABC News, 23 January 2009; “McArthur Traditional Owners

“misled over Mine”’, ABC News, 24 January 2009.

51 ‘Xstrata hopeful it can restart mining at McArthur Soon’, ABC News, 26 January
2009; ‘Reopened McArthur River Mine sparks call for tougher laws’, ABC Neius, 21
February 2009.

‘Delayed Environment Report of McArthur River Mine Released’, ABC News, 20

February 2009; ‘Rudd under Xstrata’s Thumb: Greens’, ABC News, 22 February 2009.
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The Gorgon Gas Project

The Gorgon Gas Project on Barrow Island became an issue again early in
2008 when, before acting on their federal and State approvals to construct
two LNG trains, the proponents sought approval for a third, which would
increase their production of LNG by 50 per cent. If undertaken in this form,
the project appeared set to be the largest ever resource project undertaken in
Australia. According to the company, it would create up to 6000 jobs during
construction and then 3500 direct and indirect jobs through the life of the
project. It would boost Australia’s gross domestic product by $64.3 billion. It
would increase locally purchased goods and services by $33 billion. It would
generate government revenue of $40 billion.”

Chevron’s expansion of the project raised a host of environmental ques-
tions directly related to the third train. Butopponents of the original decision,
led by WWF, argued that the proponents’ need for new environmental
approvals was also a proper occasion for reconsideration of alternative sites
for the project in the light of new technological and economic developments
and improvements in the use of triple bottom line processes in Western
Australia. They also raised concerns about project splitting by the project
proponents - resulting in inadequate consideration of cumulative impacts
- not just because of the third LNG train but also because the proponents
were raising the prospect of ultimately increasing the project to five (now
six) trains.

When Western Australia’s Environmental Protection Authority released
its assessment of the project in April 2009, it again emphasised that Barrow
Island. ‘supports at least 24 terrestrial taxa that occur nowhere else in the
world’, “provides a refuge for mammals that are rare of extinct elsewhere’

and illustrates “‘what the fauna of the Pilbara was like before changes in land
management practices and the introduction of the non-indigenous predators
and competitors severely altered similar ecosystems on the mainland’. The
EPA also restated its opposition to the siting of the project inan area of such
"high environmental and unique conservation values’, declaring that ‘as a
matter of principle, industry should not be located on a nature reserve and
specifically not on Barrow Island’ o

Having voiced these objections, however, the EPA proceeded to focus on
the basis on which the project should be approved. Rather than undertake a
reassessment of the original proposal, the EPA simply focused on the impacts
of the third train. When challenged by WWEF, the Appeals Convenor decided
that the EPA had made the right decision because the expansion was simply
a ‘revision’ of the original proposal and hence WA legislation excluded
the EPA from reconsidering the original proposal. The WA Environment

59 Colin Beckett, Gorgon Project Update Speech, 12 August 2008.
60 Environmental Protection Authority, Gorgon Gas Development Revised and Expanded
Proposal: Barrow Island Nature Reserve, 2009, pp 1-2.
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The test to be applied by the minister was another focus of attention.
As Garrett recognised al one point: ‘Tt is the case that the Act provides for a
consideration of economic and social matters’. But on another occasion he
stated that, while he was aware of the Gorgon Project’s ‘economic potential’,
it was not germane to my decision-making and they weren't in this case’.
He went on to say: ‘Had | received, hypotheﬁca]ly, an advice which said
unequivocally ... there are not conditions that you can apply that would
not see a significant and adverse impact to matters of national environment
significance, then wouldn’t have been in a position of approving this project’.
This statement was, again, incorrect. The Act does not limit the Minister's
power in this way. But Garrett’s statement clearly raised the question of the
need for such a limitation.”

Carrett's decision was o approve the third train subject to conditions
which, as with Gunns, he promoted as a significant improvement on those
imposed by his Coalition predecessor. As he described it, he secured the
agreement of the proponent to‘calibrate the original conditions that Malcolm
Turnbull had placed on the initial proposal to strengthen them'. The result
was much more in the way of compliance reporting, environmental perform-
ance reporting, environment protection planning, environment monitoring
programs and quarantine management systems. But the provision in relation
to light emissions remained notably vague. The Long-term Marine Turtle
Management Plan was simply required to ‘specify design features, manage-
ment measures and operating controls to manage and as far as practicable
avoid adverse impacts to the marine turtles’

This decision-making process was most remarkable for the number of
public statements made by other members of the federal government while
Garrett was considering what to do. The catalyst was the sale by Chevron
to China of LNG from Gorgon worth an estimated $50 billion over 20 years,
the biggest trade deal in Australia’s history. The Trade Minister Simon Crean
described this deal as ‘fantastic news for the Australian economy and for
Australian families’. The Resources Minister Martin Ferguson declared that
the government ‘would not envisage any barriers’ to the partners making
their final investment decision in Gorgon and that ‘there is no way the envi-
ronment is at risk’. The Finance Minister Lindsay Tanner said of Gorgon:

It's very important for our longer term economy and our longer term
financial situation. There's one or two outstanding environment assess-
ments that have to be concluded, as I understand it, but I believe the
project is likely to proceed notwithstanding the remaining hurdles.

Prime Minister Rudd similarly expressed his enthusiasm both in parlia-
ment and on Twitter. Little wonder that questions were imm ediately raised

65 EPBC Acts 136(1)(b); Peter Carrett, interview with Leigh Sales, ABC Lateline, 26
August 2009; Peter Garrett, interview with Naomi Woodley, ABC PM, 26 August
2009; AAP, 26 August 2009.

Variation Decision Gorgon Gas Development EPBC 200371294, 12.4; Peter Garrett,
interview with Leigh Sales, ABC Lateline, 26 August 2009; Peter Garrett, interview
with Fran Kelly, ABC Radio National, 27 August 2009.
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environmental concern. She declared that, as part of the Coordinator-General

assessing the environmental impact of the dam in line with his statutory obli-
gations, he had ‘identified that the Mary River catchment, including the dam

Jocation’, had ‘suffered significant disturbance’ which had seen 85 per cent

of the study area cleared of native vegetation. The Coordinator-General had

‘raised concerns about the impact on habitat and achieving necessary reha-
bilitation and offsets for threatened species including the Australian lungfish,
the Mary River cod, the Mary River turtle and the southern barred frog’.
The Coordinator-General had also advised Queensland Water Infrastructure,
the government company established to construct the dam, that “a number
of mitigation measures o minimise impact on flora and fauna should be

undertaken prior to construction of the dam’.

As the Premier continued, however, she acknowledged the role of the
federal government but did not refer to its independent reports. She stated:

“The Coordinator-General met with me on 13 November and indicated that

should he approve the project it would need to include these [mitigation]
measures and without these measures the project was unlikely to receive
Federal Government approval’. Her advice from Queensland Water
Infrastructure was that this work could be undertaken but ‘developing
and proving the effectiveness of these measures’ would ‘result in 2 delay
in construction of at least several years’. The processes would take so long
because of the complexity of ‘rehabilitating riparian habitats’. For example,
Queensland Water Infrastructure had already indicated that ‘approximately
two years is required after establishment to ensure that at least 90 per cent of
any planted seedlings survive’, while ‘approximately five years is required
after planting to ensure that the habitat is suitable for fauna’.”

Some took this announcementat face value. Kevin Ingersole, the President
of the Save the Mary River Coordinating Group, observed: ‘What's ashock is
that Colin Jenson, the Queensland government Coordinator-General, has the
guts to tell the Premier this will never fly. That shocked me because I thought
we'd have to go the whole nine yards to Canberra for this to get knocked on
the head’. Others linked this decision to an increase in dam levels in South
East Queensland which, at least temporarily had taken pressure off the State
government. Gtill others saw that, having lost the seat of Noosa over the issue
al the 2006 election and had another member become the State’s first Green
MP in 2008 partly because of Traveston, Bligh was desperate to avoid losing
more seats over the dam at the 2009 State election. Cate Molloy, the former
ALP member for Noosa, whose opposition to the dam had resulted in Labor
disendorsing her in 2006, described the Premier’s statement as ‘just more
damage control’, ‘all about taking away a platform for the Liberal National
Party and the Greens in the next election’.”

70 Queensland Hansard, 25 November 2008.

71 ‘Covernment MP defects to grccns’, The Courier Mail, 5 October 2008; “Frvironmental
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The role played by Peter Carrett as federal Minister for the Environment
was the subject of even less scru tiny. The Australian was alone in suggesting
that Bligh's deferral of the dam was ‘in response to mounting cONCerns in
her Government that the project would be torpedoed’ by Garrett whom the
newspaper claimed was looking for at least one major project on which he
could demonstrate his environmental credentials. The Australian was equally
alone in suggesting that it was ‘an ominous sign’ of Garrett's intentions, when
the canoeist Steve Posselt arrived in Sydney in October after paddling from
the Mary River as a protest against the Traveston Dam, and Garrett, the
one-time activist who had become very careful to keep his distance from
protesters, was at the Opera House to greet Posselt and take his bag of letters
opposing the dam. While Garrett was pursued by television, radio and print
media about his actions in relation to the Gunns Mill and the McArthur River
Mine, The Australian was alone in looking for his response to the Queensland
government’s new stance on the Traveston Dam and all he said was ‘'l
welcome rigorous consideration being given to potential environmental
impacts of the dam by the Queensland Government’.”®

The independent reports commissioned by Garrett attracted almost no
attention. Their focus was the environmental impact statement submitted
by Queensland Water Infrastructure which was already 12 volumes in April
2007 and grew by another 21 volumes and 1200 pages that June so it weighed
in at 20 kilograms. As described by Premier Bligh, this impact statement was

‘rigorous’, ‘based on the best available science and engineering advice” and
presented ‘a rock solid case to approve the Traveston dam’ 7 Garrett's deci-
sion to commission the independent reports suggested a very different view
of the EIS - and also that the minister either did not expect the flaws in the
EIS to be exposed through the process of public comment or that Queensland
Water and the Queensland Coordinator-General would ignore these critiques.
In other words, Garrett did not trust the State assessment process.

The federal department started commissioning reports in January 2008
when Queensland Water had released its EIS but had not yet prepared its
supplementary report in response to the public’s comments. The department
began with two reports — one by Professor Stuart Bunn of the Australian
Rivers Institute at Griffith University completed in May which examined the

need for the dam and another by Bewsher Consulting, a firm of floodplain
management experts, o1 the hydrological modelling which was completed in
June. After Queensland Water had completed its supplementary report, the
department commissioned a further report from Stuart Bunn and two more
reports from Associate Professor Keith Walker of the University of Adelaide
and Dr Gerald Kuchling which focused on threatened species. All these

75 ‘Environment Concerns stall Travestorn Dam Project’, ABC News, 25 November 2008;

‘Federal Environment Minister Peter Garrett applauds deferral of Traveston Dam

by Queensland Premier Anna Bligh', The Australimi, 26 November 2008; ‘Weather

Politics of Queensland Premier trumps Policies’, The Australian, 26 November 2008.

Queensland Hansard, 18 October 2007; ‘Report clears way for Traveston Dam’, Sydney
Morning Herald, 18 October 2007.

276

POSTSCRIPT

reports were completed in October-No - 2008
main opponents, the Save the Mary Riv:fgl:::dltnﬁs b

they had been commissioned until they were r ;nai_ -

) Just one of these reports, by Bewsher éon: lee}s"gd

Fwe. While critical of the model’s failure to tél: tmg', S

it cherwise found that the model had been ’e Soeount

calibrated”.”” From what has been publicly rwnea]r g

report, which has not been released, he argued tsd ;

for the dam if the Queensland government er-nbr e

andl storm water harvesting.”™ The three other r: fe :

the impact statement’s consideration of a range oflsqr N

cally endangered Mary River cod, the endangered JSIEC 5

vu]_nerable Australian lungfish. These reports lamb a_ 3'

reh::m-:e onstrategies such as “fishways’ to ensure l;fmd < el
which were either untested - and hence highl 5L ol :
the Mary River turtle and the Mary River cod) _)’mpteec:ula v
relation to the Australian lungfish). B

The second report by Bunn was devastating, thﬁugh is I:

and the Queensland lungfish. ‘Contrary to the summ
Supplementary Report’, he began before identifying six .

tche Queensland government’s proposed strategies for

impact on the threatened species as ‘speculative, {nue"sie'

detail, and without a firm commitment for impiemeﬁtéh

key [’Ja‘rts of the impact statement to be ‘inappropriate’, -

and ‘simplistic’ when they were not simply wrong,. {‘.’alkl'zr-obsé ved:
many cases, the EIS makes assumptions on the basis o s

l:'ied thfa mlit%gation and offset ‘strategies’ in the reports as ‘ofte .
involving ‘significant risks of failure’. While welmming Ouden

Rlver, he highlighted how the need for the centre was
!]ttle is known of the biology and ecology of the iconic si::eé
11‘1forr¥1atiun should be available before a project on the sca
(_ros.smg Dam is contemplated ... and should not be invok
repair damage after the environment is changed”.”

Draft EIS Final Report, 2008, p 1.
Stuart E Bunn, Review of EIS and Sy, i

: Supplementary Materials ot pro ed
Danm, Mary River, SE Qld: II: Final Report, 2008, p 19. P
Bun_rll, n 78, pp 6. 10, 17; KF Walker, Envir tal Impact S
Crossing Dam (Mary River, Queensland: A Revietw with regard for Spect :

277




MILLS, MINES AND OTHER CONTROVERSIES

More generally, this process raises questions about the utility of the
prime way in which environmental impact statements are usually tested -
by exposing them to public comment. While there are some members of
the public like Dr Stuart Godfrey in relation to the effluent from the Gunns
mill, who have the time, inclination, expertise and independence to expose
the flaws in a highly technical EIS, such individuals are rare. Even though
the Traveston EIS attracted over 11,200 individual submissions and at least
one of these submissions {rom the Hervey Bay Council was professionally
prepared by consultants,® Keith Walker’s independent report reveals how
these submissions only indirectly addressed a key issue concerning the
impact of the flow on the river - namely, whether, when calculating the
pre-development flow of the river, it was best to consider the mean flow, the
median flow or both, Walker’s expert report was necessary to draw out the
significance of this issue.”

The Traveston Dam starkly demonstrates the flaws of the standard
process of having environmental impact statements prepared by consultants
employed by the project proponents. While often described as ‘independent’

_ a much abused term in this context, as Flannes Schoombee’s chapter on the

Gorgon Gas Project reveals - these consultants typically act as advocates for
the project, preparing statements designed to allow the project to proceed
with a minimum of mod ifications.® Just as it is now recognised in the finan-
cial sector that a stop needs to be puton credit rating agencies being paid by
the companies that they assess because of the blatant conflict of interest,* so
the same applies in relation to environmental impact assessment. While one
option is to employ independent reviewers asa matter of course, it would be
better to have impact statements prepared independently.

The reports commissioned by Peter Garrett into the Traveston Dam
expose this problem in an exceptional way - not only because of their
public release (which often does not occur with such documents) but
also because these reporfs were not written with the usual politeness of
consulting firms but with the freedom of individual researchers. While the
Queensland government was intent on the Traveston Dam, casting doubts
on its Coordinator-General’s capacity to evaluate the dam’s impact statement
with appropriate transparency, accountability and independence, there
is 1o reason to think that the Traveston impact statement was any worse
than those prepared for other projects. In commissioning and releasing the

84 See Hervey Bay City Council, Traveston Dam EIS Review Final Report, 2008. The
Traveston Dam also attracted more than 5000 pro forma public submissions.

85 Walker,n79,p9.
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Tf Peter Garrett gives the go-ahead to that dam we might as well tear up
the nature and environument laws, they'd mean nothing ... It would be an
indication that party politics means more than a real assessment of the
nation’s environmental laws and what they mean ... the question for Peter

Garrett is now one of historical significance.”

By 11 November, when Garrett announced that he was refusing to approve
the dam, he had received two more independent reports about it. One was
again from Professor Stuart Bunn of Griffith University who advised that, for
all the importance of the rehabilitation work proposed by the Queensland
government, this work could not be expected to make up for the impact of the
dam on nationally significant species. More generally, Bunn advised that the
Queensland Water response did 'not adequately address all of the substan-
tive issues raised in the previous independent reviews or provide any new
convincing information in relation to these matters’. The other report came
from the Centre for International Economics which found that Queensland’s
am was based on a number of ‘contentious’ assump-
nt'. As a result, it was "difficult to
be stated with confidence that the
than desalination plants which

economic case for the d
tions, which were ‘not always transpare
understand the analysis’ and it could not
dam was a cheaper means of providing water
would not have the same impact on nationally protected species.”

In rejecting the dam, Garrett had to articulate what standard the project

was flouting. Although the Act did not explicitly give primacy to envi-
ronmental protection over economic exploitation, Garrett cast it that way
when he emphasised that he ‘had regard to the overriding objects of the
Environment Protection and Biodiversity Conservation Act 1999, including
the protection of the environment, the conservation of biodiversity, and the
promotion of ecologically sustainable development and the need to consider
the precautionary principle’. He also declared, though again it is not explicit
in the Act, ‘[a]s Environment Minister, my responsibility is to ensure that
nationally listed species are protected’.”

As Garrett explained it, he based his decision on the science presented
to him which showed that ‘the project would have serious and irreversible
effects of nationally listed species” contributing to their ‘further decline’.
Garrett concluded that ‘the effectiveness of the measures being proposed’
by the Coordinator-General ‘was highly uncertain, a number of these meas-
ures couldn’t be tested until the dam was operational and the impacts were
already being felt’. As a result, ‘mo conditions or mitigation measures that
would adequately guarantee’ the species’ protection ‘could be imposed on

91  AAP, 9 November 2009.
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