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He is not "vefsed in the Dhamma"

merely because he speaks much. He who
hears 1little and sees the Truth
mentally is, indeed, "versed in the
Dhamma". He is not heedless of the.

Dhamma. (Dhammapada 259)
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CHAPTER I

INTRODUCTION

The thesis of this st&dy is that the dissolution . of marriagé
among Javanese Muslims in‘ the area I investigated is governed by
Islam in a number of ways. First, Islam is the source of law which
regulates divorce. Second, Islamic divorce law is administrated by
the religious officialdom. Third, socially, Islamic teachings which
provide the bases for divorce 1law are actualized by religious
teachers and leaders. Fourth, the personal conducb of the divorcing

parties accords with Islamic teachings.

The fdllowing study is based largely on data collected during
my stay in the small town of Kotagede, Yogyakarta, (October
1970-April 1972) supplemented by library research at the Australian

National University (January 1979-August 1980).

In this introduction I sﬁall make preliminary remarks on my
study in relation to (1) the circumstances of the fieldwork,
(2) some developments in cognate thesis research, (3) the framework,
aﬁd (4) the structure of the thesis. Though unorthodox, this rather
personal and biographical tenor is warranted by its direct relevance

to the framework (and content) of my study.
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I-1 Circumstances of the Field Work

In October 1970 I’arrived in the town of Kotagede, Yogyakarta,
Central Java, Indonesia with my husband, Mitsuo, who was to
undertake fieldwork for a . Ph.D. in anthropology at Cornell
University.  Shortly before our departure for Java one of,Mitsué's
advisors, Robert J. Smith, asked me if I would be continuing my own
degree work in the future. If so, Professor Smith suggested that I

plan to conduct my own field research in Java.

His suggestion surprised me. ‘Though I was planniné on resuming
my studies as soon as the children were old enough, I was not a
student at the time, and my ofiginal anthropological experience héd
not been on Java but on the Southwestern Islands of Japan. (I had
written my B.A. thesis at Tokyo University on the  social
organization of Kikai, one of the Southwestern Islands.) I had come
to the United States in order to work with (the 1late) Professor
Douglés Harring of Syracuse University, one of the few speciélists.
on that area. My hopes, at the time of my conyersationi with
Professor = Smith, were to .return someday to the Southern Islands{
And I had no intention whatsoever of}bursuing a specialist- interest

in Java.

Professor Smith's adviée‘was based on his appreciation of the
financial _proépect -of American universities including Cornell
University. He emphasized that the University budge£ was getting
tighter every year. He wérned that it might be very hard to obtain
financial assistance from the University even if I was accepted to

graduate school and he thought that I should make use of any
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opportunity for fieldwork. His suggestion made me think seriously
about the need for doing my own research in Java while I accompanied
my husband there. But I was not certain yet what to study in the

field at the time of our arrival in the town of Kotagede.

The particular situation in which I had found myself, as
described above, 1limited the range of possible research topics‘and
the choice of methods. I had to conduct my field research without
having  proper pre-field ‘training. I had had no. appropriate
preparation through course work; language training, or library
research. Participant observation was hardly possible because of my
lack of relevant language skills. ,Communication among the 1local
people Qas conducted almost entirely in Javanese, of which I
understood only a little., My command. of the national language,
Bahasa 1Indonesia, which I had studied for a summer at Cornell, was
adequate for minimal daily conversation but not much hglp in
eliciting complicated responses from Kotagede people, especially

from the aged and women.

Within these 1imita§ions, I searched for a suitable 'topic for
my own field research for some time. Indeed, I almost gave up the
‘idea of doing my own reseérch' because the above;mentioned
difficulties seemed impossibler to overcome, It seemed more
reasonabie that I should rather concentrate on assisting myvhusband.
Sé, besides runningv the household, I gave him some technical
assistance drawing maps, collecting and ' charting genealogical
information, and performing preliminary analyses on household census

data which we collected. I also assisted him in copying local
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government statistics, statistics which included data on marriage,
divorce, and reconciliation. These figures had been recorded in the

local offices of the Department of Religion.

It was these statistics. on marriage, divorce, and
réconciliation, which -caught my eye and began to reinterest me in
doing my own research, The Kotagede divorce rates seemed
conspicudusiy low compared to some of the rates knowﬁ,for other
regions‘of Java. For example, compared to the divorce . rate’ 6f 52
per cent reported by Hildred Geertz for 'Mojokuto' (a fictious name).
in 1954 (H. Geeftz'1961:69), the Kotagede rate for 1971 was only 16
per cent.(1) I began to wonder why divorce should be so much less

frequent here than elsewhere,

Kotagede was known as an old capital of the Mataram Kingdom, a
local centre of commerce and industry, and a town where an Islamic
movement (Muhammadiyah) was very active. These features of the town
might have something to do with the low divorce rates there. Then,
- through other information I had collected, I learned that divorce
was .extremely infrequent émong the descendents of one of the
founders of the local branch of Muhammadiyah. Might these two
pieces of information suggest that Islamic teaching was one of the

factors which influenced the frequéncy of divorce?

With my inadequate command of the local language, however, it
was impossible for me to explore this question. This would have

required a study of the réligious values held by the 1local people

(1) Both rates are calculagfd according to the standardized way of
the Department of Region: number of divorces (talak) /
(number of marriages (nikah) + number of reconciliations
(rujuk)) x 100.
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and my language skills were not up to handling such delicate matters
as religion. Yet the question intrigued me. Consequently in order
to develop a base from which to tackle the problem, I set out to
collect iocal government.figures on divorce. Although this required
a competence in "comprehensive .and exhaustive data-gathering, it
required only a working knowledge of Bahasa Indonesia. So I began
to . sbend more and more time scouring government records. for
statistics ‘on marriage and divorce, and to spend time copying
official documents, recording counselling sessions, and to interview

local officials and leaders.

I realized that divorces were recorded in two diffefent
offices, -.the Office of Religious Affairs and the Islamic Court.‘ The
Deparﬁment of Religion administers beth offices, but statistics on
divorce compiled and published by the Department covered only thoee
recorded in the Office of Religious Affairs. For example, the
above-mentioned divorce rates of 16 per cent in MPP Kotagede and 52
per ceﬁt in 'Mojokuto' were calculated only on the. basis of ‘the
records of the respective Offices of Religious Affairs and therefore
did not represent the divorce rates comprehensively. Recognizing
this systematic deficiency in the governﬁent statistics (as well as
in scholerly work on the subject of divorce in Indonesia thus - far

published), I began to research the documents of the Islamic Court.

I also designed and, with the assistance of four local
students, I conducted a small survey in Kotagede on marital history.
The survey was designed to check how many couples had terminated

their marriages within 5 and 10 years after marriage. I surveyed



Page 6

all the couples who had registered their marriages in the Office of
Religious Affairs of Kotagede in 1960 (165 couples) and 1965 (136
couples), following their marital histories up to 1970 with a -
schedule of - questionnaires and personal interviews conducted by my

assistants,

The kinds of data I thus collected through fieldwork -are as
follows:
A. Annual government statistics of registered marriages and
divorces at regional and local (Yogyakarta and Kotagede) level

over the period of 1964-1971;

B. Registrations for marriage, divorce, and reconciliation in
Kotagede in 1960 and for the period of 1964-T1;

C. Observations and recordings of divorce counselling sessions
given by Muslim women advisers at a marriage counselling

office;

D. Interviews with local officials of the Office of Religious
Affairs and women religious leaders on marriage and divorce;

E. Records of decisions by the Islamic Court of Yogyakarta
concerning disputed marriages and divorces in Kotagede for the
period of 1964-1971; and

F. Survey of marital history.

I did abpreliminarykanaiysis of these official statistics while
I was still in Kotagede (1972). - One result‘ of this analysis
;uggested a correlation between 1localities with certain social
characteristics and the frequency of divorce. There seemed to be a
tendency toward the more urban the locality, the less frequent the
divorceé;_ and, vice versa, the more rural a locality, the more
frequent divorce seemed to Dbe ‘there. This correlation seemed
discernible both at regional and 1local levels. In Kotagede the

degree of urbanization also appeared to correlate positively with
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the strength of the religious movement, Muhammadiyah. I thought

that here I might have found a clue to the question of the influence
of religious values on divorce. However for the next seven years I

was unable to find enough time to pursue the subject.

In March 1979 I resumed my anthropological - study at The
Australian National University with the development of a research
'proposal.(2) In this I hypothesized that the frequency of divorce
'is negatively .correlated with Islamization, I hoped to test the
validity of my hypothesis through systematic statistical analyses of
my fiold data. For the purpose of carrying out such analyses, I
then learned elementary computer techniques, fed the records of
marfiage and divorce registrations into the computer, and started to

analyze these records.

At the same time I invited comments on my research proposal
from anthropologists outside my own department as well as from
social scientists in other departments and institutions. Their
comments exposed serious weaknesses in my conceptualization of- key
concepts, i.e. ‘'divorce rato' and 'Islamization', and in my entire

frame of analysis.

- (2) For my thesis research proposal presented to the Department of
Prehistory and Anthropology, The Australian National University,
in January 1979, see Appendix A.
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I-2 Developments in Thesis Research

In the course of re-examining  the framework for my thesis
research, the comments of three professors and the experience of a
particular conference were most crucial, The three professors are
Professor J. A. Barnes, Professor J. A. Forge, and Professor .
A. H. Johnsf The conference I attended was the international
conference on Islam: "The Qur'an through. fourteen centuries", held

in Canberra, May 1980.

It wés Professor Barnes (of Cambridge University) who
enlightened me on the concept of the frequency of divorce. My data
was already in the computer and I was endeavoring to find - an
appropriate way of measuring divorce rates in Kotagede. From his
classic paper on "The Frequency of Divorce" (1967) I had already
begun to appreciate various problems involved in measuring divorce

rates and comparing them across communities.

I was fortunate in being'able to héve a meeting and personal
consulﬁation with Professor Barnes. One of the‘most important
points which he emphasized was the fact that the SOCiological_theory
of positive correlation between the frequency of divorce and

urbanization had derived from the socio-cultural background of

modern Europe. Therefore, it would be problematic to borrow such a

theory and apply it uncritically to Java. Is there any point in
examining the snpposed correlation between the frequency of divorce
and urbanization and/or Islamization in Java? What does 'frequent
divorce' mean to the people of Kotagede? 1Is it‘valid_to calculate

divorce rates without knowing the norms concerning divorce held by
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the local- people? These were some of the questions which I had to

face.

My data collected in Kotagede lacked direct information on how
divorce was viewed by local people. It was also impossible for me
to gather more information on this particular aspect from Australia
and in the time at my disposal. ‘For a while I théught that I was
trapped‘and would_be unable to write any more of my thesis without
undertaking further field research about these norms. Consequently

I had to find another approach to my research.

While i was in Kotagede I had the repeated expefience of 1local
informants explainipg norms regulating divorce to me by using direct
Quotations from the Qur'an. Through  recollection of  this
experience, it occured to me that I might be able to identify, to
sdﬁe degree, norms held by the people in Kotagede towards divorce
through studying Islamic law. Reading through - the Qur'aﬁ and '
gaining some wunderstanding of Isiamic notions about divofce
contained there seemed to be the first Step. Consequently, I read
the Qur'an carefully and identified verses which seemed relevant to

divorce.,

‘Professor Forge of my department (PrehiStory and Anthropology,
Faculty of Arts) suggested that a study of Javanese norms through
the examination of customary (adat) law. would be needed as a
parallel to a study of Islamic norms through Islamic law. In this
way, I would be able to cover Javanese norms of divorce both from
cultural and religious viewpoints. He also advised that I should be

cautious in studying Islamic law since it had many schools. I
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followed his ,advicé and engaged in library research'to.study the

relevant literature in English, Indonesian and Japanese.

My library resea;ch showed that as far as divorce is concerned
no Javanese customs . are at odds with Islamic 1law.(3) Many
characteristics which had béen. referred to as adat 1law 1in the
literatﬁre could in fact all be derived from Islamic law. This
finding, however, made me uncomfortéble. Among social scientists
and historians . specializing 'in‘ Java, the notion‘of adat law as
traditional law in contradistinction to Islamic. law seems to be
widespread and deéply rooted, It is even treated in so@e literature
as an undoubted truth. I was puzzled by the imblications _of my
research: all Javanese norms regﬁlating divorce are incorporated

into the category of Islamic religious norms.

Professor Forge then suggested to me that I should ask
Professor Anthony Johns -of A.N.U. to read an earlier version of
Chapter III of this thesis on the Islamic prescription of divorce.
Professor Johns kindly read the‘chapter; assured me of the basic
soundness of my approach "to Islamic law, and advised mé to
re-examine my field data in the light of that appréach; His other
comments on my work touched on problems concerning not only my
thesis'vwriting but aléo my role as a social scientist., He reminded
me that my thesis would have no value at all if it were not based on
first-hand = field data, and that no(knowledge obtained through books

was meaningful if it was not understood in the light of social

(3) A large number of adat law studies by Dutch and Indonesian
scholars are written in Dutch, a language I do not possess. An
examination of Dutch sources by someone who knows the language
is necessary to confirm the result of my library research.
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realities.

Following Professor Johns' advice, I then proceeded to analyze

!

the contents of the Divorce Registration'Book of Kotagede in the

light of my understanding of the notion of divorce in Islam. This
analysis showed that the Islamic‘notion'pf divorce governs every
aspect and the whole administrative process of the  dissolution ofA
marriage. I also recognized that the entire system of
administration by which the problem of divorce was handled fell
completely within the province of religious officials and informal

religious leaders.

These findings encoufaged me to advance my thesis research,
Yet, I was still‘uncomfortable with my findings: my analysis,of the
dissolution of marriage would be too different from that presénted
by those who had previously studied Javanese divorce. I was anxious
to find an answer to theAquestion of why my research result differed

from that of other researchers.

It was through my participation in the international conference
on Islam; "The Qur'an through fourteen centuries" that I was able to
come up with some answer to this question. I was confronted with
the problem of approach to religious matters in scholarship. I
found that two presentations at this conference were particularly
influential to my thihking: one was the opening speech by Professor
W. A. Graham of Harvard University and the other was the concluding

address by the Honourable Hakim M. Said of Pakistan.
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Profeésor Graham emphasized the need for ‘'humane scholarship'
in studying the religions of others. I detected in his notioﬁ of
'humane scholarship' a serious warning to scholafs. especiaily for
ahthropologists like myself, when studying a people with a religion
different from that of the researcher. Am I treating my fieid data
as mere impersonal records? Am-I treating my research subjects as
human beings? Is not Islamic teaching as valuable for the Muslims I
study as Buddha's teaching is valuable for me as a Buddhist? Am I
giving the same degree of respect io Islam that I give to my
~religion? Am I appreciating the value of Islamic teaching for all

of mankind, i.e. not only for Muslims but for non-Muslims also?

Professor Graham's paper made mé question my own assumptions
and raised my conscientiousness as a human being and as an
anﬁhropologist. From this new perspective I re-examined my approach
to the subject of divorce counselling sessions, a chapter of my
thesis, which contained the records of actual individuals' thoughts
and actions. I then found a surprising fact: not only the
counsellors, who were Muslim women religious leaders, but aléo most
of the clients, who were obviously not very educated or religiously
- sophisticated, spoke voluntarily and fluently in religious terms and
tried to handle their marital problems according to Islamic
teachings. This led me-to feel the need for a new analytical
ffamework to undersﬁand the dissolution of marriage among Javénese

Muslims,
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It was the address delivered by Hakim Said that inspired me
more directly to think about .the matter of a framework. He
concluded his address as follows:

I am convinced that if followers of any religion ponder

coolly over the teachings of their religions they will

arrive at the conclusion that, in spite of acting rigidly

upon the tenets of their own religion, they can find a

large scope - for cooperation and collaboration, mutual

trust and friendship with followers of other religions and
together we can build a tranquil and balanced society
which the whole of the world needs badly today.
He was convinced that the followers of different religions‘could and
should communicate with each other. If I am allowed to expand on
his ideas, difference in religion does not hinder mutual
understanding among the peoples of various religious traditions, for

in ethical aspects different religions share a great degree of

similarity.

This address of Hakim Said helped me recognize. that the
difference between the results of my research and that of other_
scholars derived from a differencg in approach to Islamic 1law. I
approached the study of Islamic law by focusing on its ethical
aspects, whereas the Othérs emphasized its legal aspects. This
recognition of the difference in approach enabled me to cqnstruct a
wider framework which.could incorporate both the results of my study
as well as that of others on the dissolution of marriage among

Javanese Muslims.
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I-3 The Framework

As stated at the beginning. of this Introduction, the thesis of
.this study is that; all essential aspects of the dissolution of
marriage among Javanese Muslims are governed by Islam; In
developing this thesis in the following pages, I empioy a particular

framework which I shall outline in this section.

In studying the manner in which Islam regulates Javanese
divorce, I consider Islam at three conceptually different aspects,
as this seems most appropriate to consistent comprehension of the

relevant literature and my field data. They are syari'at, hukum,

and fikh. All three of these already Indonesianized terms'afe often
glossed  identically as‘ 'Islamic  law' in Indonesian-English
dictionaries. However, this gloss is neither satisfactory
etymologically nor for everyday usage. As I shall show, an
appreciation of significant differences among the three_terms and a
conceptualization of the relationships among them seem to lead to
the construction of a necessary framework for the understanding of
the réle?ance of Islam for the dissolution’ of marriage among

Javanese Muslims.

‘The indonesian term syari'at is derived from the Arabic shari¢a
which means 'the road to the watering place; the clear path to be
followed' (Shorter Encyclopaedia of Islam‘1953:52u). In religious
contexts, syari'at means "The Way, ordained by God wherein man is to
conduct his life in order to realize the Divihe wiil" (Rahmaﬁ
1968:118). I understand this term in the sense of 'The Way to be

followed'; The Way is revealed in the Qur'an and contained in the
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Sunna (thé records of the words and thé deeds of the Prophet
Muhammad). Syari'at is divine, and, therefore, rigid and immutable.
It isvaiso universal, eternal, and uniform for all human beings and
societies. I understand and employ the term, syari'at, to refer to
the fundamental» religious, moral and ethical principles for human

beings.

Hukum is derived from the Arabic hukm meaning 'a Jjudgement or

legal decision' (Shorter Encyclopaedia of Islam 1953:141). I

understand this term to refer to }the implementation or application
of syari'at'. Historically, Muslim communities have often faced the
problem of human conduct aboup which the Qur'an or the Sunna had no
explicit references or made'seemingly inconsistent stateménts. In
such a situation. it has been the job of the ulama, Islamic scholars
and teachers, to :  study the problem with reference to syari'at in
order to reach a clear Jjudgement (hukum) on whether the ‘human
conduct in question is obligatory, recommended, neutral, discouraged
or forbidaen from the viewpoint of the Diviﬁe Will. In deriving
such a judgement, the Eléﬂﬁ employ the criteria of analogical
reésoning (qiyas) and consensus among them (igmg)’ as the surest
methods of comprehending the Divine Will. ﬂgﬁgﬂ. as I understand
it, is thus a comprehensive compilation of such decisions and
judgements by the ulama. The so-called Islamic law in the narrow

sense refers to the body of such decisions and judgements.

" Like syari'at, hukum is divine in the éense that "from the very

beginning of Islamic history, law [my hukum] has been regarded as

flowing from or being part of the concept ShariCa (the divinely
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ordained pattern of human conduct)" (Rahman 1968:76). However,
hukum is neither rigid nor immutable. Furthermore, it ié not
universal, eternal sr uniform for all human beihgs or sacieties,
since actual problems of human conduct vary in time and space.
Accordingly, it is my understanding that hukum has been changing and
will continue to change and‘that hukum is different and will be

differeﬁt from one Muslim society to another,.

Fikh comes from an Arabic word (fikh) meaning ‘'intelligence,

knowledge' (Shorter Encyclopedia of Islam 1953:102). I understand

this»termbtp meén 'the science of hukum', For making decisions
(hukum) , the ulama need high intelligence and deep knowledge (g}gg).
which are tools necessary for selections and interpretations from
among the comprehensive collection of the procedures for decisions
developed and employed by the generations of Islamic scholars. In
other words, fikh is the way to determine hukum. It hélpsfthe ulama
to formulate, amend, expand, and evolve bgggg. I undérstand that

fikh is a highly technical tool for the Islamic scholars to deal

with their decisions.

Thus, syari'at, hukum, and fikh are to be understood as being

conceptually different yet mutually related: The Divine Will

(syari'at) is made comprehensive by the high intelligence and deep

knowledge (fikh) of the ulama and is presented to the believers as
decisions (hukum). Such a way of wunderstanding the relationship

among syari'at, hukum, and fikh facilitates an integrated approach

* in studying Muslim societies. Thus far, the orthodox Islamic

studies of the West (Orientalism) has mostly been concerned with
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those aspects of Islam which I referred to as fikh, whereas
historical and anthropological studies of Muslim societies by the
Western scholars have paid primary attention to the vaspects of
hukum, or the institutionalization of the Islamic teaching in a

certain space and time. In both cases, the understanding of
syari'at vhas either‘ been put on the periphery or else totally
neglected. In my view, however, the understanding of szari’at is

basic to the comprehehsion and appreciation of hukum and fikh. Once

the relationship among syari'at, hukum, and fikh is wunderstood in

the above-described ménner. the apparent contradiction in Islamic
" law, often illustrated in such paired terms as 'rigid’ vs.
'flexible', 'immutable' vs. ‘'mutable', 'uniform' vs. 'diverse',

'divine determination' vs. 'human interpretation' dissolve.

The framework I have déveloped seems éspecially helpful. for
anthropological studies of Muslim societies as it enables us to
grasp the eternal, unchanging principles of the Islamic teachings,
syari'at, and>the changing, diverse aspects of Islam, hukum, in one
single scope. In ‘this study, I havé made a conscious and consistent
effort to examine and understand field data oh the working of hukum

in local reality by reference to szari'at.
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I-4 The Structure of the Thesis

The reét of thislthesis consists of six chapters., In Chapter
II, I present a brief sketch of Kotagede geographically’ and
socially. In Chapter III, I deal with the norms for the dissolution
of marriage among Javanese Musiims. This chapter, a result of my
library research, examines the Islémic notion of the dissolution of
marriage and 'the working of its regulations in ﬁheory. The
following three chapters (Chapters IV, V, and VI) are the main body
of the thesis: I delineate the reality of the dissolution of
marriage in Kotagede, on the basis of my field data, obtained
through unobtrusive methods and demonstrate how my concepts of

syari'at, hukum, and fikh work in actual situations. Chapter VII

discusses studies on Javanese divorce by other scholars and assesses
my work in relation to theirs. A brief concluéion in Chapter VIII

- closes this thesis.



CHAPTER IT

THE RESEARCH AREA

II-0 Introduction

IT-1

The residents in the research area of this study are almost one
hundred ber cent Javanese  and als§ almost entirely Muslim., Yet the
area and its pobuiation contain some significant sociological
differences. These differences héve been useful for undertaking an
empirical study on the dissolution of marriage among the population

as we shall see below.

The Geographic Boundaries of the Research Area

A large portion of data for the researcﬁ of this thesis was
collected by an unobtrusive method, i.e. the use of official
documents. These documents were copied at a nﬁmber of‘ government
offices which administer the wide geographic area of Kotagede in The

Special Region of Yogyakarta (Daerah Istimewa Yogyakarta) (see Map

II-1 in the following page). In 1970-72 when the field research for

‘this study was undertaken, there were altogether three territorial

units at sub-district level known by the name of Kotagede which come

under the general administration of the Region: they are (a)

" Kotagede Ward (Kemantren Kotagede) in the City of Yogyakarta (Kota

Madya Yogyakarta) (Area 1 in Map II-2); (b) Sub-District of

Kotagede Yogyakarta (Kecamatan Kotagede Yogyakarta) in the Regency

of Bantul (Kabupaten Bantul) (Area 2 in Map 1I1I-2); and (¢)

Sub-District of Kotagede Surakarta also in the Regency of Bantul

(Areas 3a and 3b in Map II-2).
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Map II-1  The Special Region of Yogyakarta
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The fact thét there are three administrative sub-districts with
the name of Kotagede in four locations has derived from history. In
1755 when the Mataram Kingdom was split into two courts, Yogyakarta
and Surakarta, its territory and population were also divided into
two parts. Naturally areas neér Surakarta went to the Sufakarta
court while those near Yogyakarta to the Yogyakarta court, but two
locations in the Yogyakarta térritory, Imogiri and Kotagede, were
exceptions because the royal ancestors of the Mataram dynasty were
buried in these places. Neither court could recognize -these two
places, with.the population there, as solely belonging tq the other
side. Therefore, the areas were split into two parts and the
Surakarta court retained these small enclaves in thé Yogyakarata
territory. In 1957 kthese Surakarta enclaves were completely
absorbed into The Special Region of Yogyakarta, only retaining the

name of Surakarta in their administrative designations.

Territorial divisions in reliéious administration, under ' which
the marriage, ,divorce, and reconciliation are handied, almost
coincide with those of general administration with the exception 6fA
the Sub-District of Kotagede Surakarta which is sus—divided further
into two parts (Areas 3a and 3b in Map 1II-2). As a result; for
religious administration there are four, instead of ,thrée,
territorial units bearing.the name of Kotagede: they are (a) MPP
Kbtaged? (the same Aas the area of Kotagede Ward in general
administration, or Area 1 in Map II-2); (b) Kotagede I (the same as
the area of Sub-District of'Kotagede Yogyakarta, or Area 2 in Map
I1-2); (c) Kotagede IIA(the northern part of the Sub-District of

Kotagede Surakarta, or Area 3a in Map II-2); and (d) Kotagede III
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(the southern part of the Sub-District of Kotagede Surakarta, or

Area 3b in Map II-2).

The field research for this study covered only three of those
four territorial units in religious administration.(1) These three
units are (a) MPP Kotagede, (b) Kotagede I, and (c) Kotagede 1II
(Aﬁggi 1, 2, and 3a in Map II-2). When I refer to the research area
of this Study by the general name of Kotagede, the area referred to
covers, therefore, those three units of Kotagede in religious

administration as delineated above.

So far I have only identified three academic works bearing - the
place name of Kotagede (van Mook 1958, Tedjo i970, and M., Nakamura
1976). In contrast to the geographic boundaries of ﬁy research
area, the area covered 1in all of these yorks concerns only the
central part of Kotagede, an area forming a tiny portion of Kotagede
in my research. Accordingly, the social features of Kotagede
discussed by these scholars do not apply to the general area of
Kotagede as defined in the present study. They are only partially

relevant.

(1) There are two major reasons why I omitted Kotagede III from
field research: firstly, socially-and geographically this unit
was apart from the other units of Kotagede; and secondly, I did
not have the opportunity to get acquainted with any individuals
from Kotagede III.
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II-2 Kotagede

The geographic centre of Kotagede, i.e. 1its market, is located
5 kilometfes southeasﬁ of the City of Yogyakarta, the capital of The
Special Region of Yogyakarta. The general area of Kotagede spreadsA
for about 3 kilometres from east to west and 7 kilometres from north
to south lying on the edge of the plain where the sldpes of Mt.

Merapi (an active volcano 2911 metres above sea level) cease.

Sociologically, Kotagede comprises both urban and‘rural areas,
The urban area occupies the central part (about one kilometre
square) of Kotagede and, surrounding it, rural areas spread out.
The boundaries between the wurban and the rural areas are clearly
observable. In fact, local people generally divide Kotagede into
Kotagede Kota (kota = 'city') and Kotagede Desa (desa = 'village').
Kotagede Kota is the densely populated area where the majority of
residents are engaged in commerce and handicrafts. Kotagede Desa
conéists of residential areas and farm lands where a large portion
of residents are, to some degree, engaged in agriculture. MapVII—3

below shows the location of Kotagede Kota and Kotagede Desa.

Map II-3 Kotagede Kota vs. Kotagede Desa
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As Map II-3 indicates, sociological boundaries between urban
and rural afeas do not coincide with those of administfation units,
Administratively, only MPP Kotagede is urban, belonging to the City
of Yogyakarta. Likewise, Kotagede I and Kotagede 11 are,
administratively, rural belonging to the Bantul Regency;
Sociologically, however, some portion of this Bantul territory is
urban. Using sociological criterié alone, then, urban Kotagede

consists of a portion of MPP Kotagede ( 4 of 10 rukun kampong) and a

portion of Kotagede II (one entire kalurahan and a kedukuhan in
another kalurahan).(2) The rest of Kotagede, i.e. six rukun

kampong and four kalurahan, are rural.

The rural-urban distribution of these lowest units of

administration are presented in Table II-1 below.

Table II-1 Distribution of Rukun Kampong and Kalurahan in Kotagede

: Kotagede Kota

Kotagede Desa

: 1. R.K. Prenggan : 1. R.K. Tegalgendu
¢ 2. R.K. Alun-Alun : 2. R.K. Gedongan
MPP Kotagede : 3. R.K. Purbayan : 3. R.K. Pilahan
: 4, R.K. Basen’ : 4. R.K. Tinalan
¢ 5. R.K. Rejowinangun
: 6. R.K. Gedungkuning

- ¢ 1. Kalurahan Baturetno
: 2. Kalurahan Banguntapan

Kotagede I

Kotagede II : 1. Kedukuhan Joyo-
pranan in Kalurahan
¢ Singosaren

2. Kalurahan Jagalan

1. Rest of Kalurhan
Singosaren :
2. Kalurahan Mutihan

(2) Rukun kampong (R.K.) is 'neighborhood association' or the lowest
semi-official unit of wurban administration. Kalurahan is
'village' or the lowest unit of rural administration. Kedukuhan
is 'hamlet' or the subdivision of the administrative village.
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This distribution indicates that the administrative designation of

rukun kampong or kalurahan does not necessarily reflect the
sociological character of a unit, whether it is urban ér fural.- For
example, Kalurahan Jagalan in Kotagede II has -almost no farmlland
and virtually all land is utilized as housing lots. Consequently,
the population density of Jagalan is as high as that of the city of
Yogyakarta. Moreover, its residents are not engaged in agriculture
at. all. Local people recognize Jagalan as urban Kotagede (Kotagede

Kota). Yet it is administratively a village or kalurahan. The

reverse case can be seen in several rukun kampong in MPP Kotagede
which ére'administratively urban but socioloéically rural. Thus,
there 1is a disjunction between the administrative and sociological
definitions of Kotagede. In this study, I mainly folloﬁ ‘the
sociological definition of an area, for it is more relevant to daily
reality. In so doing I shall make a contrast between urban and

rural Kotagede, or Kotagede Kota and Kotagede Desa.

II-2-1 Population

The population of Kotagéde is approximately 35.000.(3)' Among
them about 15,000 people live in the urban area and the remaining
20,000 in the rural area. Population density in the urban area is
about 11,000 per square kilometre, which is close to the average

population density of the City of ngyakarta (10,557 per square

7

(3) In more detail, 13,081 people live in MPP Kotagede (McDonald &
- Alip 1976:69), and 16,693 people live in Kotagede I (official
document investigated by Yusron in 1979 for this study). The
population of Kotagede II is problematic, for published census
results only show figures for kecamatan. The population of
Kecamatan Kotagede Surakarta (Kotagede II and Kotagede III) is
24,523 (McDonald & Alip 1976:73). I estimate about 5,200 people

for Kotagede II.
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kilometre in 1971 (McDonald & Alip 1976:69)). Kalurahan Jagalan,
for example, has a population density of 10,760 per square
kilometre. On the other hand, the population density in the rural
area of Kalurahan Baturetno is 1,672 per square kilometre, which far
exceeds the population densities in the other rural areas in The

Special Region of Yogyakarta.(4)

The entire population of Kotagede is Indonesian in nationality
(1968 Regional Census) and an overwhelming majority of them are
Javanese, The statistics on ‘birth place from MPP Kotagede as

follows will provide circumstancial evidence for this:

Table II-2 Birth Place of Residents in MPP Kotagede

Residents A B c D Total (%)
Male N 5,817 370 36 1 6,224 (48.6)
(%) (93.5) (5.9) (0.6) (0.0) (100.0)
~ Female N 6,208 339 27 0 6,574 (51.4)

(%) (9u.4) (5.2) (0.4) (0.0) (100.0)

Total No. 12,025 709 63 1 12,792 (100.0)
(%) (94.0) (5.5) (0.5) (0.0) (100.0)

Source: Regional Census 1968

Notes:

A = Born in Special Region of Yogyakarta

B = Born in Java outside of Special Region of Yogyakarta
C = Born in Indonesia outside Java

D. = Born in foreign country

(4) The population densities (population per km2) of the four rual
regencies of The Special Region of Yogyakarta are as follows:
“Bantul 1,122; Seleman 1,023; Kulon Progo 657; and Gunung
Kidul 418 (McDonald & Alip ibid.:73-82).
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The residents in Kotagede are very conscious of the ethnic purity of
the area and are proud of the fact that they are 'genuine Javanese'

or asli Jawa.

Land Use

| Land in urban Kotagede is utilized almost entirely as housing

lots. For example, land use in Kalurahan Jagalan is as follows:

Table II-3 Land Use in Kalurahan Jagalan

(in hectares)

Use v Area (%)
'Pekarangan(a) 23.3795 ( 89.9%)
Kuburan(b) 1.7550 ( 6.7%)
Tegal(c) 0.7350 ( 2.8%)
. Sawah(d) 0.1510 ( 0.6%)
Total 26.0205 (100.0%)

(Source:0ffice of Kalurahan Jagalan 1971)
Notes:

(a) Housing lot, residential area

(b) Graveyard

(e¢) Dry field, non-irrigated land
(d) Wet rice field, irrigated land

As the Table II-3 shoWs, housing lots occupy almost all land except
for the land forvgraveyards; Farm land (wet as well as dry land)
occupies only 3.4 wper cent of the total. In this kalurahan,
graveyards occupy an extraordinarily large area due to thé existence
of the graveyard of the Mataram royal family. Land use patterns in
other parts of urban Kotagede are similar to Jagalan except that

they have less extensive graveyards.
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In rural Kotagede the 1land 1is, naturally, wutilized for
agriculture., Table II-4 below shows land use and ownership in

Kalurahan Baturetno of Kotagede I.

Table II-4 Land Use and Ownership in Kalurahan Baturetno

(in hectares)

. Land Use Sawah(a) . Tegal(b) Pekarangan(c)

Ownership '\ v Total (% )
Rakyat(1) - 224,14550 7.3000  70.2220  301.9770 ( 85.3%)
Lungguh(2) 31.4545 - - 31.4545 ( 8.9%)
Pengarem-arem(3) 3.1765 0.1800 - 3.3565 ( 0.9%)
Kas Desa(l) - 14,5490 2.2000 0.4230 17.1720 (. 4,9%)
Total 273.6350 9,6800 70.6450 363.9600 (100.0%)
(Percentage) (77.3%) (2.7%) (20.0%) (100.0%)

(Source:0ffice of Kalurahan Baturetno, 1971)

Notes: )

(a) Wet rice field, irrigated land

(b) Dry field, non-irrigated land

(¢) Housing lot, residential area

(1 Pfivately owned land

(2) Land given to the village officials during their service

(3) Land given to retired government officials as pension
(4) Village treasury land -

As seen from this Table,‘firstly‘ about 77 per cent of the ‘total
land is wused for wet rice fields (sawah) while dry 1ahds or
non-irrigated fields (tegal) is léss than 3 per cent. This means
that the main crop in this area is rice. According to the
information from the yillage office, cultivated area by agricultural
product is as follows: rice 205 hectares; peanuts 47 hectares;
cofn 15" hectares; sweet potato 11 hectares; and cassava 10

hectares. This 77 per cent figure for wet rice fields in Baturetno

is extremely high compared to comparable areas in other regencies of
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The Special Region of Yogyakarta.(5) Secondly, 20 per cent of the
total farm 1land (sawah and tegal) is owned by the village

administration in order to cover the expenses of its personnel and

office‘expenditure.

(5) Kano(1980:8) presents the following figures of the proportion of

' wet rice field in the rural regencies of The Special Region of
Yogyakarta: Bantul 38%; Seleman 54%; Kulon Progo 22%; and
Gunung Kidul 5%.
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IT-2-3 Occupational Composition

The occupational composition of household heads in Kotagede is

as follows:

Table II-5 Occupational Composition of Household Heads

Occupation Urban Area(1) Rural Area(2)
Tani(a) 0 ( 0.0%) 504 ( 46.2%)
Buruh Tani(b) 0 ( 0.0%) 180 ( 16.5%)
Buruh(ec) 938 ( 37.9%) ' 0 ( 0.0%)
Bakul (d) 534 ( 21.5%) 0 ( 0.0%)
Tukang(e) 305 ( 12.3%) 161 ( 14.7%)
Pegawai/Pensiunan(f) 236 ( 9.5%) 157 ( 14.4%)
Pengusaha/Dagang/Toko(g) 184 (. 7.u%) 82 ( 7.5%)
Lain-lain(h) 86 ( 3.5%) 7 ( 0.6%)
Menganggur (i) 195 ( 7.9%) 0 ( 0.0%)
Total 2,478 (100.0%) 1,091 (100.0%)

Source:Survey of Household Heads conducted by M. Nakamura
in 1972 and official documents of Kalurahah
Baturetno in 1971.

Notes:

(1) Includes all areas categorized as Kotagede Kota except
Kedukuhan Djojopranan of Kalurahan Singosaren

(2) Represented by Kalurahan Baturetno alone

(a) Farmer/peasant
(b) Farm laborer
- (¢) Unskilled laborer
(d) Peddler
(e) Skilled laborer
(f) Salaried employee of government or private office
(g) Entrepreneur/merchant/shop-owner
(h) Others
(i) Unemployed

The data for Table II-5 above are taken from the results of two
different surveys. Thus, a precise comparison of occupational
composition between urban and rural areas is difficult in view of

the possible difference in the categorization of occupations.

However, the Table provides a rough picture of the range of work in
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which the people of Kotagede are engaged.

'The first obvious feature seen ’from this Table is that no
household heads in ufban Kotagede are engaged in agriculture while
almost 60 per cent of the total number of household heads work as
buruh (unékilled labourers) and bakul (peddlers). The buruh is
hired on a daily basis and his wage is very 1low, usually around
50-75 rupiah (equivalent of 1.5 to 2 kilograms of rice of average
quality). The bakul (peddler) usually earns less than the buruh.
Twelve ’per cent of the total househéld heads are tukang (skilled
labourers) who are engaged 1in traditional handicrafts such ‘as
working siiver, gold, or tin, or making batik. This concentration
éf traditional handicrafts in the +town of bKotagede has made it
nationally ~ famous. The income of a tukang varies according to his
skills and experience: it may reach 150 rugiah a day. The
unskilled and the skilled labourers and peddlers are from the local
économic'viewpoint, perceived as belonging to the categories of
miskin (poor) or cukupan (just enough). They form 72 per cent of
the total number of householq heads. The majority of those in the
categories of 'Others'(h) and 'Unemployed'(i) seems likely also to
fall in this general low to middle income group. Most of the
salaried employees, including pensioners as well as those‘in the
category of entrepreneurs, merchants, and shop-owners form the
wealthy group whiéh~ covers 17 per cent of the total number of

household heads.
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In rural Kotagede 63 per cent of the total household heads are
engaged in agriculture. Tukang, 14.7 per cent of the total
household heads, in rural Kotagede are rather different from tukang
in wurban Kotagede: one third of them are engaged in those
traditional handicrafts already mentioned above, while the rest work
in carpentry, stonemasonry, or repair work. Pegawai or salaried
people, 14.4 per éent of the total househoid’ heads, are mainly
government employees and pensioners. Only one out of ten pegawai is
a private office worker.” The vpercentage for entrepreneurs,

merchants, and,shop—owneré is the same as that in urban Kotagede.

Religious Affiliation

The religious affiliation of the people in the general area of
Kotagede 1is almost exclusively Islamic. However, there are a small
number of Catholics and Protestants., Statisties on the religious
affiliation of the population in MPP Kotagede ére as follows:

Table II-6 Religious Affiliation of Residents in MPP Kotagede in 1968

and 1977 :

Year Islam Catholic Protestant Hindu Others Total

1968 12,302 221 196 2 66 12,790
(%) (96.2%) (1.8%) (1.5%) (0.02%) (0.5%)(100,02%) .

1977 14,056 112 128 0 0 14,296
(%) (98.3%) (0.8%) (0.9%) (0.0%) (0.0%) (100%)

Source: Regional Census 1968 and Official Report from 'KUA MPP
Kotagede January 1977 (Yusron 1977:9)
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As Table II-6 above shows, the residents of MPP Kotagede -are
almost all Muslims, 96.2 per cent in 1968 and‘98.3 per cent in
1977.(6) The religious affiliation of the residents of Kotagede I
and Kotagede II, for which I failed to obtgin official information,
is,‘to the best of my knowledge, very similar to that of MPP

Kotagede.

Kotagede has a branch of Muhammadiyah, a national reformist
Islamic movement which has headquérters in the City of Yogyakarta.
(See M. Nakamura 1976 for detailé of the movement in the ~town of
Kotagede). The Kotagede Branch of the Muhammadiyah is one of the
four strongest branches of this organization. in the City of
Yokyakarta. Kotagede is known nationally as a base of Muhammadiyah
movement. In fact, however, only a small portion‘ of the Kotagede
population is acfually Muhammadiyah. There are 630 Muhammadiyah
members in urban Kotagede and 350 in rurél “Kotagede (M. Nakamura
1976:229). Muhammadiyah also has such auxiliary organizations as
'Aisyiyah (for adult women), Nasyiatul 'Aisyiyah (for young women),
Pemuda Muhaﬁmadiyah (for young men), and Ikatan Pelajar Muhammadiyah
(for high school students). Estimating the number of members in
these -auxiliary organizations in addition to that of Muhammadiyah
proper (adult men), it is suggested by M. Nakmaura that "at least
11,2 per cent of the‘entire Kotagede Kota adults are members of éll

Muhammédiyah organizétions (Keluarga Besar Muhammadiyah). For

Kotagede Desa the percentage drops to 2.3 per cent" (ibid.). Thus,

(6) The obvious decrease- in numbers of non-Muslims invites
explanation but I have no first-hand data to account for it.
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a majority of the members of the Kotagede Branch of Muhammadiyah and
its affiliated organizations live 'in wurban Kotagede. The

Muhammadiyah is less active in rufal Kotagede,

II-3 Summarx

‘The genefal sociological characteristics of the residents
within the geographic boundaries of the research areé for this study
-can be summarized as follows. Ethnically, the residenté of Kotagede
are almost all Javanese and an overwhelming méjority of .Kotagedeans
were born in the Special Region of Yogyakarta. Religiously, the
residents are aimost all Muslims. There - is a differentiation
between zealous Muslims and less strict Muslims, and the 1latter,
being numerically dominant, constitute the majority of the subjects
for this study. In other SOCial aspects, the residents in Kotagede
are well differentiated. They live in both urban and rural areas,
and they are engaged in a wide range éf occupations with various
inéome levels. Administratively, Kotagede 1is very comblex,
providing a variety of situations in religious administration

dealing with the-dissolution'of-marriage,



CHAPTER III

THE DISSOLUTION OF MARRIAGE IN ISLAMIC LAW

III-0 Introduction

It is essential to have a sound knowledge of Islamic 1law in
order to understand the system for the dissolution of marriage among

Javanese Muslims. The various norms regulating divorce all converge

in Islamic law,

According to my observation Ain' Kotagede, tﬁere are three
sources from which iocal inférmants derive norms regulating the
dissolutioh of marriage. These are (1) the Qur'an and/or ihe hadith
(Sunnah) quoted directly as an authority for norm; (2) hukum Islam

('Islamic law') in general terms; and (3) adat or adat-istiadat

(customs and traditions). It was also my field observation that a
particular norm was often attributed to different sources by

different informants,

Since, as mentioned in Chapﬁer I, I did not have a satisfactory
command of the local language_(Javanese), I did not pursue in my
fieldwork this problem 6f the multiplicity of fhe sources of norms
governing the dissolution of marriage among Javanese Musliﬁs.
Through subsequent library research, however, I have Eecognized a
splution to this problem. My present view is that, as far as the
dissolution of marriage is concerned, all adat can be attributed to
Islamic ‘law. The multiplicity of normative sources observed in the
field can be explained in terms of the difference of the kind and

degree of knowledge about Islamic law of individual informants.
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For example, a local informant told me that the dissolution of
a marriage before its consummation was regarded as divorce according

to local adat. The Divorce Registration Book of +the Religious

Affairé Offices (KUA) in Kotagede recorded a number of such divorces
indicatiﬁg the fact that this practice waS widespread iin Kotagede
and that it is legitimate from the viewpoint of hukum Islam (Chapter
vV, pp. 100-10]).> Through library research, I have learned that this
practice is also explicitly mentiongd‘id the Qur'an (2:236, 237) as
a lawful way df the dissolution of marriaée. It can certainly be
rassumed that if the informant had known these particular Qur'adic
verses, the practice might have been explained by him with reference
to them, It might also have happened that an official of the»local
religious affairs office or a local ulama might  have given me an
explanation of the practice in terms of hgggg l§l§ﬁ. However, the
majority of 1local people would have answered simply that the
"practice of dissolving the marriage before consummdtioﬁ was a

well-established local custom, or adat.

Furthermore, this Kotggede situation seems to have wider
‘ implicétions. For it cannot be denied that many customs referred to
by jurists as adat, as distinct from Islamic law, gg converge in
Islamic law. Let me take the example of the divorcé by mutual
consent. Ter Haar, the noted Dutch specialist on the 'customary
law' of 1Indonesia, " states in his textbook for Indonesian law
students that "divorce by mutual consent éppears to be univerSally
permitted by adat law" (1962:199). It may be true that this is a

custom found widely in various parts of Indonesia. ’However, it

seems inappropriate to infer that this custom is derived exclusively
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from the supposedly uniform and universal adat law of Indonesia as
distinct from Islamic law. For, as we shall see. later, Islamic law

also recognizes the dissolution of marriage by mutual consent.

A similar example éan be observed in the separation before
divorce. Ter Haar states that, according to adat law, "a lengthy
period of'éeparation precedes the divorce action" (ibid.:200). Ter
Haar regards ‘this as a custém, but it also could equally well have
been derived from the Islamic law requiring the husband and the wife
to refrain from sexual intercourse prior to divorce (see below
pp. 46—“7). To the best of my knowledge, then, the so-called adat
with regard to the dissolution of marriage in Java all have a
counterpart in Islamic law. In other words, in this area there is

not observable any system of adat distinct from Islamic law.

Islamic law for Muslims is divine law which_controls‘ not only
the religious 1lives of individual Muslims but also regulates their
Secular coﬁduct,in concrete terms. The sources of the law are the
Qur'an, which are the very words of Allah, and the hadith, which are
the records of the deeds and sayings of the Prophet Muhammad. In
seeking an wunderstanding of Iélamic law I have employed the
framework introduced in Chapter I (pp. 14-17), in which Islamic law
is considered in three conceptually " different aspectg, i.e.,

syari'at, hukum, and fikh. Syari'at is 'The Way to be followed' and

takes the form of ethical commands. Hukum is 'the implementation or
application of syari'at' and takes the form of concrete regulations.

Fikh is 'the science of hukum',
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I’have studied syari'at through examination of the Qur'ah énd
the hadith. I have consulted relevant verses in a number of
English, Japanese, and Indonesian versions of the Qur'an and the
Manual  of Hadith by Maulana Muhammad Ali (1944). I have studied

hukum through examination of =several 1law books, of which Hukum

Perkawinan Daiam Islam’ (Marriaée Law in 1Islam) by Mahmud Junus
(1956) was the most important.(1) Junus's béok is regarded as an
authoritative work on hukum lé;gm in the reformist Muslim circles of
Indonesia today.(2) The book covers all the four schools of
Jjurisprudence 1in Islamic law accepted by Indonesian Muslims, i.e.,

Syafi'i, Hanafi, Maliki, and Hanbali of the Sunni tradition. Fikh

is noﬁ discussed in this ‘chapter because it requires a highly
technical knowledge of Islamic jurisprudence. In contrast, in this
chapter an understanding of Islamic law at the level of syari'at is
attempted. For, without appreciation of syari'at, a study of EQEHE
or of actual Muslim behaviour would be one-sided. I‘ shall,
therefore; ekamine Islamic law on divorce»with reference to syari'at

and hukum,

(1) Mahmud Junus is an Indonesian ulama, former Professor and Rector
of the .Imam Bonjol State Institute of Islamic Religion (IAIN),
Padang, West Sumatra. : _

(2) 1 was recommended to read this book by the late Professor Abdul
Kahar Muzakkir of Kotagede, former Vice-Rector of the
Universitas Islam Indonesia, Yogyakarta and a national leader of
the Muhammadiyah. The book was used as a textbook by the author
when he lectured in the above-mentioned institute in Padang and
another similar institute in Jakarta. It is one of the most
widely used reference works on Islamic law of marriage by those
who follow the Muhammadiyah and similar reformist ideas in
religious administration and education of Indonesia today.
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III-1 Marriage in Islamic Law

In Islam sexual desire is recognized as a natural tendency of
the -human being. In the Qur'an, Allah permits men and women to
~enjoy sexual intercourse, with certain limitations (2:223, H:24—25.
23:5-6).(3) However, those who indulge in it beyond these
limitations are transgressors:
Fortunate are the believers, . .
Those who their private parts do guard
Except in regard to their spouses and what their right
hands possess; for they are not to be blamed.
But if any go beyond that in their desires - they are the
transgressor. (23:1, 5-7)
The above quotation indicates that men are allowed to have sexual
rélationships only with their wives or slave girls. Those who do
not have wives or slave girls are enjoined to restrain their ~sexual
desire wuntil Allah enriches them so that they are able to afford to
marry (24:33). The Prophet Muhammad says, according to a hadith,
that "He who 1is able to marry should'marry, for it keeps the eye
cast down and keeps a man chaste" (Bukhari 30:10, quoted in Ali
1944:268). Ali comments that "celibate life is against the teaching

of the Holy Qur'an" (Ali 1944:267).

(3) K.H. Ahmad, a Pakistani scholar who has written one of the most
comprehensive books in English on Muslim law of divorce,
comments on this matter as follows: "Human beings have to
satisfy their natural cravings and passions. Both religion and
morality demand that it should be done in a legitimate manner.
It 1is obvious that the spouses should be allowed to derive full
pleasure out of the sexual act but this is possible only when
they are not only physically fit but also when the relations
between husband and wife are cordial. If this is not the case
and they are, on the other hand, on bad terms or are hostile to
each other, they cannot be expected to be intimate with each
other. If they continue to be intimate or if one of them forces
the other to be intimate with him or her, such intimacy will
amount even to less than mere animal lust™ (1972:235).
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Thds, Allah restricts the enjoyment of sexual intercourse to‘
marriage and enjoins His believers to marry lawfully in ofder not to
commit fornication nor take women as mistresses (2:235, 4:25, 5:5).
Marriage is, therefore, considered as a duty which every Muslim muét

perform and is recognized as the basis of Islamic society.(5)

Lawful marriage in Islam means to make a marriage contract:
the bridegroom confirms the marriage contract with the legal
guardian (wali) of the bride and he undertakes to pay the nuptial
gift (mahr or mas kawin) directly to the bride. The marriage
contract must be confirmed in front of two witnesses. Thus,
marriage in Islam is a contract ﬁade betweeh the husband and the‘

guardian of the wife.

The purposes of marriage are to produce legitimate children and
to establish a harmonious and orderly household (16:72). Junus

states:

The purpose of marriage is,-following the command of Allah
(menurut perintah Allah), to produce legitimate offspring
in society (turunan .yang ééh dalam masyarakat) by
establishing a harmonious and orderly household (rumah
tangga yang damai dan teratur). (1956:1, my translation).

To attain this purpose, the husband and the wife must associate

with each other in appropriate ways (menurut cara yang ma'ruf), that

is, "to love each other, to be good and loyal to each other and help

each other sincerely and honestly" (ibid.:93). The husband has the

(5) In addition to the wife, the slave woman was the lawful partner
of sexual intercourse as indicated in the verse of the Qur'an
quoted above (23:5). However, with the disappearance of the
slavery from the most of the Muslim world, certainly from Java,
the Qur'anic verses on the slaves are becoming irrelevant.
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responsibility for providing daily necessities (nafkah) for»hie wife
and children, that is, food, clothing, and residence, in accordance
with ﬁhe level of his caeability (ibid.). Appropriate behaviour in
married life. as described above, is considered es én obligation of

both husband and wife; and failure to behave in such ways by either

_party may entitle the other party to request the dissolution of the

marriage.

The Dissolution of Marriage in Islamic Law

As described in the above section, Muslims must merry
'lawfully', that is, must contract their marriage according to
Islamic. law. As a result; the dissolution of marﬁiage is a
dissolution. of a legal contract; it entails legal procedures and
sanctions. However, as has been mentioned previously, Islamic law
takes the form of ethical commands indicating religiously sanctioned
ways of human conduct. Therefore. every 1legal procedure has .a
religious aspect as well. This 1is a most important feature of
Islamic law that the non-Muslim must keep in mind when discussing
the dissolution of marriége. As we shall see later, any right in
Islamic law cannot be invoked without consideration of the ethical
requirements. What may appear to Western observers technically
possible by 1eaga1'means is not‘necessarily approved by the law or

consistent with Islamic values.

For example, the right to proclaim the divorce is given only to
the husband in Islamic law (see page 42 below), and no explicit
injunction is found in the Qur'an against the arbitrary invoking ”of

this right by the husband. However, the abuse of this right by the
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husband is restrained by moral and ethical considerations inferred
from the Qur'an and elaborated in reference to a number of relevant

hadith.

III-2-1 The Concept of Divorce in Islamic Law

According to the Qur'an and the hadith, divorce is pefmitted
but is disapproved of and discouraged by "Allah. The Prophet
Muhammad told Muslims that "with Allah, the most detestable of all
things permitted is divorce"™ (Abu Dawud 13:3, quoted in Ali
1944:284), The Quf'an enjoins that every attempt should be made to
maintain a marriage (H:35); Eﬁen when men are not satisfied with -

their wives, Allah enjoins Muslim men to have forbearaﬁce (4:19).

But if a husband and a wife cannot live happily together and if
their married 1life is no longer enjoyable, Allah does not require
either the husband or the wife to endure a miserable marriage.
Allah advises that .the appointmeni of bne arbitrator from the
husband's side and another from the wife's side be made to discuss
the situation (4:35). It 1is desirable that the couple continue
their married state but, if the negotiation for reconciliation is
unsuccessful and if it is impossible to bring back them together,

then divorce is permitted (4:128, 130).

III-2-2 The Rights to Dissolve Marriage

If the relationship between the husband and the wife is not
conducive to the  fulfillment of the purpose of marriage, Allah no

longer requires either of them to persist in an unhappy marriage.
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Allah gives both of them the right to divorce (4:128, 130,
2:227—229. Bukhari 68:12, quoted in Ali 1944:285). Junus states as

follows: "Islam gives the husband the right (hak) of talak to

divorce his wife, the wife the right of khuluk to divorce her
husband, and "to both husband and wife the right of fasakh".(S)
Thus, both husband and wife have the right to divorce the other

party in Islam.

However, in the exercise of these rights, i.e. hak talak, hak

khuluk, or hak fasakh, there are several specific conditions to be

observed (Junus ibid:113 & 133):
A. Hak Talak can be exercised by the husband:

1. if his wife commits adulteryﬁ

2. 1if his wife does not heed his advice to her to behave
respectably;

3. if his wife often gets drunk or likes gambling;

4, if her behaviour disturbs the peace of household;

5. if there are any other conditions which make it
impossible to maintain the household in peace and
order.

B. Hak Khuluk can be exercised by the wife:

1. if she fears that she caﬁnot follow Allsh's
. commandments for the continuation of marriage;

2. if she fears. that she cannot obey her husband because
she has come to hate him;

3. if her husband commits adultery;

(5) The original passage reads as follows: "Islam memberikan hak
talak képada suami untuk menceraikan isterinya dan hak khuluk
kepada isteri untuk menceraikan suaminya dan hak fasakh untuk
kedua-dua laki-istri" (Junus 1956:110).
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4, if her husband often gets drunk or likes gambling, or
behaves very harshly;

5. if there are any other conditions which make it
impossible to maintain the household in peace and
order. ‘

C. Hak Fasakh can be exercised by the husband or the wife:‘

1. if the husband/wife becomes insane (sakit gila);

2. if the husband/wife gets leprosy (sakit kusta);

3. if the husband/wife gets the disease of white scars of
skin (sakit. sopak);

4, if the husband/wife suffers a sickness which makes it
impossible for them to gratify their sexual desire,
such as impotence, or loss of penis, or closure of
vagina (rataq);

5. if the husband is too poor to provide his wife with
food, clothing and residence;

6. if the husband has been missing (hilang) for four
years and nobody knows whether he is alive or dead.
. Thus, both husband and wife have rights to dissolve their
marriage and are entitled to exercise them when they are in a

situation which justifies their use.

III-2-3 Procedures to Dissolve Marfiage

As mentioned above, in Islam marriage is a contract.

Therefore, in order to dissolve the marriage it is necessary to

breék the contract of marriage and, this 1legal action, although
valid if performed in private, should properly be done in front of
two witnesses. The Qur'an says, "[and]l call as witnesses two
persons of probity from amongst you, and set up the testimoney for
Allah™ (65:2). The expression of 'your testimony' in this Qur'anic
verse refers to the husband's statement of divorce. (See Ahmad

1972:33, Ibn Majah 10:5 quoted in Ali 1944:289)
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Junus states that '"the person iwho ~is  legally entitled to
proclaim divorce is the huéband of his deputy: (a) who is adult
(balig) (a juvenile may not proclaim divorce); (b) who 1is sane
(berakal) (an insane man may not proclaim divorce); (e¢) under no
compulsion (if the husband is forced to divorce his wife by a party

without authority, the divorce is not legitimate)" (ibid.:113).

If ali of the above four conditions are fulfilled, the husband
or his députy is eligible to pfoclaim divorce. If he is wiliing to
proclaim the divorce, there is no need to submit the case to a
religious judge' (hakim). But if the husband is not available,

' eligible, or unwilling to proclaim divorce, then the case must be

brought before a religious judge.

Islamic law recognizes‘four 1awful‘ways for the dissolution of
marriage. They are (1) the death of a marriage partner; (2) talak
(including talik-talak and- talak through syiqaq); (3) khuluk
(including khuluk through syigqaq); and (4) fasakh. Since the first
way (the death of a marrriage partner) is clear and needé no

explanation, I shall only discuss below the remaining three ways;

IIT-2-3-1 Talak

Talak is a divorce which is proclaimed by the husband in the

form of a verbal or written statement: 'I divorce you' ('aku talak

engkau' or 'aku ceraikan engkau'; in Indonesian). Any similar’
expression may be used if the husband's intention to divorce his’

wife is clear.
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The proclamation of divorce is an important legal procedure in
actuating a divorce. Very detailed rules are set out in Islamic law

as to when and how talak should and should not be proclaimed.

In Islamic law human conduct is classified into five eﬁhical
categories and the proclamation of talak is specified according to

these‘categories. Junus explains them as follows (ibid.:112-113):

1. Obligatory (Wajib):

Proclaiming talak is obligatory . . . when . e
the arbitrators fail in their mission and there is no
way other than divorce.

2. Recommended (Sunat):

‘Proclaiming talak is recommended [to a husband], when
his wife does not uphold his name (tiada menjaga
kehormatannya) and, even after having been given
advice (telah diberi nasihat), she shows no concern
(tiada diacuhkannya).

3. Neutral {(Mubah):

Proclaiming talak is permitted when the husband feels
there 1is compelling need [to do sol, e.g. bad
relationship with his wife (kurang baik pergaulan
~dengan isterinya).

4, Discouraged (Makruh):

Proclaiming talak is discouraged (makruh) when there
is no specific reason for the husband to divorce his
wife.

5. Forbidden (Haram):

Proclaiming talak is forbidden when the wife is in her
menstruation. period (dalam keadaan haid) or if they
have.  had sexual intercourse since her - last
menstruation period.

In short, talak must be pronounced when the arbitrators (hakam)
recommend to dissolve the marriage. It cannot be proclaimed by the

husband when his wife is in menstruation or if they have had sexual
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interc¢ourse since her 1last menstruation. And talak should be

pronounced only when there are justifiable reasons.

When the husband proclaims talak to his wife, he must fulfill
certain  obligations  specified in the Qur'an (2:241, 65:6).
According to Junus (ibid.:125), the husband must:

1. give an appropriate mut'ah (settlement) to his wife in

the form of property as well as cash;

2. provide food, clothing and residence during the period
of her iddah;(6)

3. pay or pay off the nuptial gift of whatever amount
that is still owed to her; and

4, give allowances for the 1livelihood of and assume
responsibility for the ‘education of the children
within the limit of the capacity of the husband until
the children are grown up and become mentally mature
and start making their own living.

As to the manner of proclaiming talak by the husband, Islamic

law specifies the following conditions (Junus ibid.:111-117): "If a

husband procléims talak to his wife Jjokingly or if he pretends to

proclaim talak to her, this kind of act is also considered legally

as télak" (ibid.:111), and "Talak is legitimate with a verbal -
statement” (ibid.:115). Therefore, frivolous proclamation should

not be made.

Frequency of the proclamation of talak is an important matter,
both 1legally and religiously. - Junus discusses the frequency as

follows: "It is permitted to proclaim talak three times to the

(6) Iddah is a specific period during which a widow or a divorced
woman = may not remarry. If she is found pregnant during this
period, the baby in womb is considered as a legitimate child of
her ex-husband., The length of the iddah period is determined in
the Qur'an: it varies, according to individual physical
conditions, from three months (three menstrual courses) up to
nine months. ' '
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wife; talak satu (one), talak dua (two), and talak tiga (three)

.« o e Proclaiming talak is better to be made once at a time"
(gg;g.:116). To prociaim each EéléE separately and with intervals
is recommended, whereas to proclaim talak three ﬁimes at once is

discouréged in Islamic law.

In Islam there is an institution of rujuk fof reconciliation
between the divorced husband and wife. While the divorced wife is
still in her iddah pefiod. she.and her ex-husband can be reconciled
and live together again lawfully as husband and wife without making
‘a new marriage contract. Rujuk 1is much easier than remarriage:
there is no need to have a legal guardian for the wife; nor is
there the need for the husband to give a nuptial gift; nor is there
any need to contract marriage agéin. The husband only has to make a
verbal statement of reconciliétion, preferably in front of two

witnesses (ibid.:114-115),

If the proclamation of talak has been pronounced for the first
time or for the second time, the husband may be reconciled with his
ex-wife if sheAis still in hér iddah period or remarry her if her
iddah périod is already over. However, if he has proclaimed talak
fér the third time, it 1is no 1longer possible to seek a
reconciliation and so he may not remarry her unless she first

marries with another man and then‘gets divorced.

Just as efforts for reconciliation are obligatory for the
parties concerned ‘before their divorce is put into action, so also
is it highly recommended for them to be reconciled and live together

again as husband and wife even after divorce has been proclaimed
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(2:228). If the husband proélaims talak three times at once, this
act means that he gives wup from the outset the right to be
reconciled with (EEQEK) or remarry his wife. He thus ‘rejects éll
possibility of reconciliation and such an act is discouraged in
Islamic 1awf Thus, the proclamation of talak is not only an
important legal procedure‘to finalize divorce but it also indicates
the exfent to which the husband haskfollowed'the coﬁmand of Allah in

dissolving‘the marriage.

It should be noted here that all proclamations of talak are not
necessarily the exercise by the husband of this right of talak. As
we shall see later. talak can be proclaimed on many other occasions,

including syiqaq, khuluk, and fasakh. Thus, it is wrong to assume

‘that all the talak cases are the unilateral exercise of the right of

- talak by the husbands.

III-2-3-2 Talik-talak

Talik-talak is one particular type of talak, that is, talak
under certain conditions. - Talik in Arabic means 'condition or
promise'. Talak comes into effect immediately after the husband has

proclaimed talak. However, in the case of talik-talak, talak comes

'into effect not on the proclamation but at a time when an élready
séecified condition is fulfilled. For example, if the husband says
to his wife, "You will be divorced tomorrow", " divorce shall take
plaéé on the morning ‘of the next day (Ahmad 1972:80). "The
condition may refer to the occurrence or non-occurrence of a certain

specified future event or it may refer to a certain place or time"
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(Ahmad ibid.:79). The time of proclaiming the specific conditions

(talik-talak) may be on or after the contracting of the marriage.

Talik-talak seems to have been fully institutionalized in
Muslim societies of the Indonesian archipelago for many
centuries.(7) Today, talik-talak has been formulated by the
Ministry of Religion into a uniforﬁ document of agreed conditibns.
In this form, the husband agrees to divorce his wife ‘if he (1
leaves her for six months or longer consecutively, or (2) fails to.
give her proper maintenance for three months consecutivély. or (3)
abuses. her physically, or (4) neglects her fof six months
consecutively. These are standard conditions, énd the wife may add
further conditions also. According to this agreement, if the wife
notices any conduét of her husband which violates the agreed
conditions and if she complains to a reiigious judge (hakim) with

evidence supported by the testimony of two witnesses, then the

religious judge pronounces that the proclamation of divorce has now

come into effect and she is divorced.

Thus, talik-talak is a kind of talak which takes place upon the

. occurrence of three situations at the same time: (1) when the

husband violates any of the ' conditions of the standardized
'talik-talak' agreement or any other conditions added to them; (2)
when the wife disapproves of such conduct of her husband; and (3)

when she - submits her case to a religious Jjudge <(hakim) with

(7) Prins states that "[alccording to reliable Javanese tradition,
the peculiar talik-institution [talik-talak] . . . originated
in a regulation issued by a king of Mataram [Sultan Agungl in
the 17th century" (1951:292).
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sufficient evidence of the violation by her husband of the agreed

condition(s).
III-2-3-3 Khuluk

Khuluk is a divorce which is initiated by the wife with the
payment of 'iwadl by her to the husband and which is proclaimed by

him in the form of a .verbal or written statement: 'T divorce

(khuluk) you wupon receiving the payment of 'iwadl' ('aku Khuluk

engkau dengan iwadl', in Indonesian). Khuluk means 'to release' in

Arabic and 'iwadl means 'substitute, compensation; éonsideration;
equivalentf (Wehr 1966:657). In the statement of khuluk, the value
of 'iwadl is specified in cash or in kind. The husband can also
proclaim in this situation 'I divorce_you (talak) upon:receiving the

payment of ‘'iwadl' ('aku talak engkau dengan iwadl' in Indonesian)

(Junus ibid.:131).

According to Junus, there is a difference of opinion among the
four schools ‘of Islamic jurisprudence as to the interpretation of

khuluk and talak with 'iwadl. The three séhools of Sjéfi'i, Hanafi,

and Maliki regard both Kkhuluk and talak Qith 'iﬂégl as a kind of
talak, i.e. talak bain (irrevocable talak) after which - the
ex-husband and the ex-wife are not permitted to reconcile (rujuk).
The Hanbali school, howevér, considers that khuluk and talak with

'iwadl are different and that only talak with 'iwadl is talak bain

(ibid.:132).
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In practice, according to my examination of the Divorce
Registration Book (see Chapter V), Javanese Muslims seem to proclaim
not khuluk but talak with 'lﬂ§§l~ The term khuluk doés not ~ appear
at all in the terminology of the Department‘of Religion of tﬁe
Indonesian Government, possibly to avoid differences in 1legal

opinion outlined above,

ITI-2-3-4 Talak or Khuluk through Syigagq

In Islam, as explained above, both.husband and‘ wife have the
right to dissolve their marriage. However, it doeé not always
“happen that the husband and the wife reach a mutual agreement on
this step. Either may use his or her right to divorce Withéut
obtaining the COnsent of the other party. If the divorce is
contested, a resolution will be attempted by tﬁevparties through

syigaq or 'dispute [settlement]'. Junus states:

Whenever a dispute arises between the husband and the
wife, the interested parties should submit this matter to
hakim (religious Jjudge). Hakim is to appoint two
arbitrators (hakam); one person from the family of the
wife and the other from the family of the husband. The
duty of the two arbitrators is to bring peace between the
disputing parties., . If the two arbitrators are not
successful in bringing about peace, they may bring a
- . decision of divorce talak or khuluk. (ibid.:137).

The decisién reached by the arbitrators must be acceptéd by the
parties - concerned . (see p. 46 above). When the husbénd is
recommended by the arbitrators' decision to proclaim talak, he must
proclaim it to divorce his wife; when he ié recommended to proclaim

talak with 'iwadl, he must do so to release her.
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III-2-3-5 Fasakh

‘Fasakh is a way of termiﬁating a marriage by the authority of a
religious = judge. Aé mentioned before, the right to dissolve
marriage by fasakh is given both to husband and wife. The husband
or the wife, as a plaintiff, ‘must submit his or her case to a
religious judge with the evidence that the marital situation is not
conducive to the fulfillment of the purpose of marriage due to a
certain deficiency on the part of the marriage partner. As already
mentioned before (see pp. 43-U4 above), such deficiency could be a
serious illness or injuries of either party which inhibit normal
sexual 1life, the inability of the husband to support the household,
or the disappearence of the husband for a long time. » The evidence
for such deficiency must be supported by medical certificates of two

doctors or by the testimony of two witnesses.

“According to the Sjafi'i, Maliki and Hanbali schoolé. the
husband has the right of fasakh and may terminate mérriage by
submitting his case to a religious judge. However, the Hanafi
school forbids the husband to take this way, for a husband can
dissolve a mérriage by proclaiming talak and, thus, he does not need
the intervention of a religious judge. Junus states: "[fasakh by
the husband] will make the wife embarassed by the presentation of

'.eyidence concerning her [physical conditions] to a réligious judge.
Therefore,,if the husband finds it difficﬁlt to associate with his

wife due to her sickness, it is better to'téke the way of talak, not .

the way of fasakh" (ibid.:135).
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Table  III-1, below, recapitulates the above-described

procedures for the dissolution of marriage in Islamic law.

Table III-1 Procedures to Dissolve the Marriage in Islamic Law

Ways of Dissolution ¢ Intervention of + Final Action
(Legal terminology ¢ Religious Judge A
in Indonesia) : : K
Talak (Talak) : Without Intervention: Marriage is dissolved
Khuluk (Talak) : : : by proclamation of
-—— : divorce by husband
Talak through Syiqaq : With Intervention : :
(Syiqaq) : : :
Khuluk through Syiqaq : , _ :
(Syiqaq) : : :
Talik-Talak : : v (a)
(Talik-Talak) ' 4 :
Fasakh (Fasakh) : : Marriage is terminated

III-3

: : by religious judge

(a) With recognition of religious judge.

Conclusion

Islam permits a marriage to be dissolved by the husband, or by
the wife, or by the mutual consent of both parties if their

relationship is no longer conducive to the fulfilment of the purpose

of marriage, i.e., the 1lawful enjoyment of sexual life and the

‘ production of legitimate offspring. In .general, divorce is

discouraged but if the situation reaches the point where no way is
found to remedy the relationship between the estranged husband and

wife, then the diSsolution of marriage is obligatory.
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Rights tovdissolve marriage are given to both husband and wife
equally, éxcept for the right‘to proclaim the divorce which is given
only to the husband. In practice the husband and the wife are given
equal access to the procedure enabling them to obtain divorce if

either desires it.

Concerning legal matters such as rights and procedure it is
‘essential to refer to Islamic law at the level of syari'at. As we
have seen in the section on fasakh (p. 53), the right of‘fasakh does
not neceésarily mean that this right‘can be used unconditionally. A
husband with the right to proclaimb divorce (talak or khuluk) is
given the chance of choosing the most appropriate way of dissolving
the marriagé according to.the commandmeht of Allah; Many verses in
the Qur'an stress the duty of the husband to tréat.wives»with
affection and kindness (2:228-9, 231; 4:19, 34, 128-9).  Ahmad
explains that "[i]Jf mutual 1love cannot work, the husband should
release the wife from the bond of marriage. If, 1in spite of the
wife's unhappiness, the husband refuses to give her a release, he
shall be guilty of not complying with the injhnctions of the Qur;an"

(op. cit.:233).



CHAPTER IV

PROCEDURES FOR DISSOLVING MARRIAGE IN KOTAGEDE

In the preceding ,chapter I discussed the 1Islamic 1law of the
dissolution of marriage. In this chapter I shall describe how

Islamic law is institutionalized in administration.

iAdministratively, there are three organs which actually deal
with ~ the Muslim dissolution of marriage: (1) the Office of

Religious Affairs (Kantor Urusan Agama or ‘KUA), (2) the Islamic

Religious Court (Pengadilan Agama or PA), and (3) the Body for

Marriage Couhselling and Divorce Settlements (Badan Penasihat

Perkawinan dan Penyelesaian Perceraian or BPY4), Hereafter I shall

refer to these three organs only by their Indonesian abbreviations,.

KUA is the office of the Department of Religion at the
sub-district (kecamatan) level, the lowest administrative level of
the Department, and is responsible for all religious affairs within
the territory. of a. sub-district.(1) Where the population of a
subfdistrict is predominantly  Muslim, one of the major
responsibilities of KUA includes the registration of marriages,
diyorces, and reconciliations among Muslims. PA is a special court
in the 'Indonesian judicial system, overseen by the Ministry of
Religion rather than the Ministry of Justice. PA rectifies errors

committed or overlooked by KUA in its handling of matters relating

(1) Administrative 1levels in Java are as follows: province
(propinsi) - regency/city (kabupaten/kota madya) - sub-district
(kecamatan/kemantren) - village/neighborhood association -
(kalurahan/rukun kampung) . The use of the English term
'sub-district' for kecamatan/kemantren might give English
readers a wrong impression: In the Dutch colonial period there
was an administrative unit of district (kawedanan) in the
administrative hierarchy. Though this 'district' (kewedanan) no
longer exists, the . term 'sub-district' as an . equivalent - of
kecamatan/kemantren is still used. ’
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to marriage. PA also takes decisions to dissolve those marriages

¥

where the husband does not or cannot proclaim talak or khuluk, and
sees to the implementation of talik-talék. BPY is a semi-foicial'
organization attached to KUA, whose major function is to give

informatioﬁ and advice to Muslims who are planning to marry,- divorce

or be reconciled,

As government organs, KUA and PA appear to have clearly
differentiated functions: one administrative and the other
judicial. However, this is only an illusion of the modern names of
the organs, the Office of Religious Affairs vand the Islamic
Religious Court. During the Dutch colonial period, all marital
matters in Java vinvolving Muslims, judicial as well as
administrative, were handled by one single office, the  Penghulon
(see pp. T4-76). Although the Penghulon was split into two offices,
KUA and PA after Independence in 1945, the administrative and
Judicial functions are not separable» in the administration of

Islamic law.

Administration and adjudgement are combined in the
implementation of Islamic law. According to Islamic law, when the
continuation of a marriage is threatened, every effort is to bé made
to reconcile the married. couple. Not only must the parties
themselves try to avoid a dissolution but also those people
concerned with the marriage must work to bring about a
reconciliation. ‘Ideally, only when all efforts at reconciliation
have failed, and when the case has been fuily examined and fdund to

satisfy religious and legal requirements, may Islamic law permit the
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dissolution of the marriage. In approaching to this goal, an
official of KUA or PA plays a number of roles such as counsellor,
adviser, arbitfator.’ judge and administrator. Thus, there is no
clearcut separation between administration and adjudgement for these

officials.

KUA and:PA are organs of the Miﬁistry of Religion. Although
the Ministry of Religion 1is also concerned with other religions
(Protestant, Catholic, Hindu aﬁd Buddhist), the marital matterS of
Muslims only arer handled by KUA and PA., People who profess other
religions register their marriages and dissolutions at the civil
registration office, which is an organ of the Ministry'of Home
Affairs. And when a diSppte arises in non-Muslim marital relations,
the case 1is submitted to a civil court under the Ministry 6f

Justice.

In_the handling of matters to do with marriage and its
dissolution, there 1is a crucial difference between the‘Ministry of
.Religion and the other Ministries. The Ministry of Religion differs
from the other Ministrieslin the qualifications of its personngl.
To become a civil Servant‘or a civil judge, it is necessary to be an
Indonesian citizen and to have reached a ‘level of education
éppropriate to the requirements 6f the positioﬁ. ‘Td become an
official in KUA (in the areas where Islam is predominant)'and PA,
however, in éddition to.the above qualifications, it is nécessary to
be Muslim and to. have a considerable background of réligious
education. Thus, matters concerning the Muslim dissolution of

marriage are entifely in the hands of Muslim religious officials,
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who have both religious and. secular educational qualificétions.

This is a crucial point, since Islamic law must be considered from

" both religious and legal points of view (see Chaptef II1).

Procedures to dissolve marriage

Duriné my research in 1971-2, it apbeared that Muslims in
Kotagede who wanted to.vdissolve their marriage first‘hadAto seek
advice from counsellors of BP4, If BPY4 counsellors judged thaﬁ
there were sufficient reasons fof dissolving the marriage, the

couple then either finalized the dissolution of marriége at KUA or

PA.

Cases which were processed at KUA were those in which husbands.
were willing, or agreed through counselling at éPM, to proclaim the
dissolution of marriage and where there_were no disputes betweén»the
couple concerned. Cases which did not meet these conditions had to

be processed at PA. In addition, . PA handled talik-talak cases.

~Thus which organ is involved in the dissolution of marriage is not

determihed by the fact of who initiates it or of what the reasons
are for divorce action. Rather, the presence or absence of dispute
and the willingness of the husband to proclaim divorce determine the

organ.

From my observations in Kétagede; the semi-official organ of
BFH plays a. significant role in the. dissolution of marriage.-
Therefore, I shall examihe this organ first; describing the history
of 1its national development, and then outlining the activities of

regional BP4 in Yogyakarta.
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Iv-2 BP4 (Body for Marriage Counselling and Divorce Settlements)

Amongét His signs is that He hath created for you of your
own species spouses that ye may dwell with them, and hath
set love and mercy between you; surely in that are signs
- for a people who reflect, (30:21)
This Qur'anic verse is said to be the guiding principle of BP4.,
As the verse indicates; the aim of this organization is to enhance
the value of marriage and help people to raise their families

according to Islamic teachings. (see. Articles 1-3 of Anggaran

Dasar dan Anggaran Rumah Tangga BP4 (Statutes and Rules of BPY4),

1970).

According to the Statutes and Rules referred to above, BPY4 was

established on January 3rd 1960 by uniting several organizations
with similar aims, including P5 in Jakarta, BPY4 in Central and East
Java; and BKRT in The Special Region of Yogyakarta.(2) It waé to
be guided by a céntral headquarters legally recogniiedvby the Letter

of Decision of the Minister of'Religion, No.85 in 1961 (ibid.:6).

The Statutes and Rules of BP4 lists:

1. to give advice (nasihat) and information (penerangan)
to those who are involved as well as to the general
public, about matters of marriage (nikah), divorce
(talak) and reconciliation (rujuk);

2. to try to decrease the marriage of minors (perkawinan
dibawah umur);

(2) P5 is the abbreviation of Panitia Penasihat Perkawinan dan
Penyelesaian Perceraian (Committee of Counsellors for Marriage
and Divorce Settlement). BKRT seems to be the abbreviation of
Badan Kesejahteraan Rumah Tanggah (Council for Family Welfare).
See also Lev 1972:151-153, where a detailed history prior to the
official establishment of BP4 in 1960 is given.
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3. to prevent the abuse of the right of divorce
- (perceraian sewenang-wenang); - ,

4, to give assistance to those who experience
difficulties 'in marriage and for those seeking divorce
to reach a just settlement according to Islamic 1law"
(hukum Islam);

5. to publish books and brochures and organize courses
and workshops;

6. to cooperate with other organizations with similar
purposes at home and abroad; .

7. other activities which are regarded as useful.

(ibid.:8, Article 4., my translation):

In the»city of Yogyakarta, the first BP4 was established in the
sub-district of Wirobrajan on 1 Feburary 1963. The second BPY was
founded in Kotagede in the following year (Record of Department of
Religion, City of Yogyakarta). BPY4 offices then began to be set up
in other pafts of the city, and by the time of my research in 1971,
there was an office in each of the 14 sub-districts of the City of
Yogyakarta. Officially each BPY4 is ﬁnder the -supervision of the KUA
_of each sub-district, whose-head-occupies, ex officio. the position

of the chairman of BP4.

Each BPY4 office is staffed by a general chairman and, normally,
two chairwomen, two secretaries, and two treasurers and sometimes
several assistants. Ekcept for the general chairman, - who is the

head of KUA, thus .a government official (pegawai negeri), and is

always a male, other BP4 officers are all women religious leaders in

the sub-district and they are all volunteers.(3) The general

(3) Statutes and Rules, Article 3 (ibid.:18), mentions a government
subsidy for BP4 from the national to village level. However, as
far as I know, these women were not paid for their counselling
work at the time of my research. The government subsidy must be
used for other purposes.
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chairman plays only a supervisory function whereas actual

counselling is carried out by the two chairwomen.

Kotagede BPY4 and its board members

The BP4 in MPP Kotagede was officially formed on 17 July 1964,

At the time of establishment, it consisted of seven members listed

in Table IV-1:

Table IV-1 The BPY4 Members in Mpp Kotagede(H)

Name Position Age Education Occupation

Bp. Hadi Nur General Chairman 48 Ma'had Islamy* Head of KUA
Ibu Hadi Nur First Chairman 42 Mu'allimat** Merchant

Ibu Mardisiswoyo Second Chairman 50 Mu'allimat Teacher

Ibu Mulyohardjono Secretary . 41 Mu'allimat Entrepreneur
Ibu Chirzin Secretary ‘42 Mu'allimat Merchant

Ibu H. Djahid Treasurer 50 Mu'allimat Merchant (Shop)
Ibu H. Rofi'i Treasurer _ 50 Mu'allimat Merchant ’

¥ Ma'had Islamy:Juﬁior High School for Religious Teacher. Training

*% Mu'allimat=Muhammadiyah's Girls Senior High School for Religious
Teacher Training

Let me describe more fully these board members and the way they

were selected. Bapak Hadi Nur was the head of KUA Kecamatan

Kotagede at that tim@; Looking back on the establishment of BPYU in

Kotagede he said:

(4) This table was compiled from two sources: one is an official
record from the Department of Religion, City of Yogyakarta
[unnamed] which gave information on name, position, age and
address. I have removed addresses and added = educational
background and occupation from my own field data.

Bp. is an abbreviated form for Indonesian word Bapak, which is
a term of respectful address for an older man. Ibu is a form of
respectful address to -an older woman.
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The Department of Religion of the City of Yogyakarta
organized an up-grading course for the ladies who were
ready to become board members of BPY, KUA Kecamatan
Kotagede was also asked to send representatives. At that
time there was no women's [religious] organization in
Kotagede, except 'Aisyiyah. Thus, several people were
chosen from 'Aisyiyah: those who were -capable and had
spare time. '~ (From the interview conducted by Yusron
Asrofie(5). My translation)

Bapak Hadi Nur's statement makes the following points:

1..

that these women members of BPY4 in Kotagede were chosen from
among the local members of 'Aisyiyah, a national women's Islamic
organization;

that they were capable of carrying on the work of BP4, Their
main work was counselling the people of Kotagede on marriage and
its dissolution according to the Islamic teeachings; and

that they had the spare time to do this work.

It is not <clear however, whether Bapak Hadi Nur himself

selected these women from 'Aisyiyah or whether 'Aisyiyah selected

them as candidates. I suspect it was the latter. In any base, it

is

certain that these women were active members of the 'Aisyiyah at

that time and they possessed the qualities and qualifications

necessary for carrying out BPY work.(6)

(5)

(6)

Yusron Asrofie is a young man of the town and a student of the
State Institute of Islamic Religion, Yogyakarta.. He interviewed
Bapak Hadi Nur in the presence of Ibu Mardisiswoyo, a founding
member of Kotagede BPU4, in 1979 on my behalf. . ’
I have obtained the 1list of 'Aisyiyah officials of 1979.
Fifteen years since the establishment of Kotagede BP4, almost
all the initial officials of BPY4 are still active in their
original organization. For example, Ibu Mardisiswoyo is the
adviser (Penasihat), the most honorable position for ‘'Aisyiyah
members, She is also on the committee for the section of
education., 1Ibu Hadi Nur is one of the three chairwomen and she
is also on the committee for PKU (Pembinaan Kesejahteraan Umat
or Development of Community Welfare). Ibu Chirzin is another
chairwoman. (From Brosur Lebaran No,.17 Tahun XVII pp. 61)
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As Table IV-1 above shows, their educational 1levels are very
high considering their age.(7) All of theﬁ graduated from
Mu'allimat which is a private (Muhammadiyah) religious school at the
secondér& education level. As this suggeéts, they all come from
econbmically well-established and religiously-oriented ,fémilies.
For example, Ibu Djahid; Treasurer, comes from an old.-wealthy
family of Kotagede known as Bani Mu'miﬁ.(B) And after Vmarriage.
they established good family reputations in religious circles as
well as in their neighborhéods. Their husbands are also well-known
and active in the religious circles bf Kotagede. Ibu Chirzin's
husband, Bapak Chirzin was the general_ chairman of the Kotagede
Branch of the Muhammadiyah (see tﬁe foilowing p.'65 for this and
Aisyiyah). Bapak Hadi Nur, the husband of Ibu Hadi Nur, is the head
of KUA of MPP Kotagede (see Table IV-1) and is also a member of the
Muhammadiyah. The - husbands of the other ladies also occupy
positions of similar social standing. Thus these women are not only
well-educated, but they also have been raised in a religious

atmosphere and are practising their religion.

Bapak Hadi Nur said that 'those who have sbare timef .were
selected. This statement does not imply that they are women of

leisure. On the contrary, they are all very busy. They are all

(7) They were all educated during the colonial period when the
majority of Indonesian girls were given little opportunity to go
beyond the third year of village primary school (see Struers -
1960:69-70). Nowadays there are a considerable number of young
women in Kotagede who have graduated from, or are enrolled at,
the tertiary education level. '

(8) Bani, meaning 'descendants' in Arabic, is an extended family
group found among devout Muslims in Java. Haji Mu'min, the
founder of Bani Mu'min, was a rich textile and batik trader in
the early decades of this centurys in Kotagede and was one of
the financial sponsors of the local Muhammadiyah.
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married and havé children and grandchildren. All of them havebtheir
own businesses to attend to. For example, Ibu Hadi Nur sells batik
cloth daily in the market of Kotagede. Ibu Mardisiswoyo is a
teacher in a Muhammadiyah schqol. Ibu Mulyohardjono owns a
géld—gilding factory. Ibu Djahid ans a general store‘in fhe centre
of town in which she sells all kinds of daily necessities. Héwever,
these busihesses are all economically well—established. and so they
do not require thése women to attend them from morning till night
Just for’a living. Therefore they can and do give of ﬁheir time for
the welfare of the community through the organization of 'Aisyiygh.
Their involvement in the organizaﬁionalvactivities of 'Aisyiyah is

crucial to an examination of BP4 in Kotagede.

'Aisyiyah and BPA4

'Aisyiyah is a women's division of the Muhammadiyah, an Islamic
organization founded by Kyai Haji Ahmad Dahlan in Yogyakarta in
1912. 'Aisyiyah means 'followers of Aisyah', the favourite wife of

Muhammad, an ideal of the Muslim womanhood.(9)

The Muhammadiyah aims at "establishing firmly and revering theA

Faith of Islam so as to create a Moslem society in the true sense of

- its meaning" (The Statutes of the Djamiat Muhammadiyah, English

original 1958:5). According to the Muhammadiyah, the ideal Muslim

society is a society in which people believe in, worship and obey

(9) There is another female division of the Muhammadiyah called
Nasyiatul 'Aisyiyah, which is for young unmarried women.
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Allah.

- Since the objectives of 'Aisyiyah are to spread

espec

That men live in this world in societies is God's will., A
society which . aspires for welfare, tranquillity, peace,
prosperity and happiness can only achieve its goal by
basing its principles on justice, righteousness,
fraternity and mutual assistance within the Laws of God,
excluding the devil's influence and greed.(ibid.:3)

Based on these tenets, male and female members of

Muhammadiyah endeavour to'achieve the following aims:

1. to promote moral enhancement and establish an Islamic
mission;

2. to promote training and education;

3. to promote and encourage the ex1stence of a soc1ety of
-mutual assistance;

4., to build and foster places of worship and foundations
(wagafs);

5. to give training and guidance to women so they may be
conscientious in their worship of God and in
organizational management;

the

6. to train and educate the younger generatlon to become

worthy Moslems;

7. to work towards the betterment of the standard of
living in accordance with the Islamic teachings;

8. to strive with all wisdom for the enactmenﬁ' of fhe
Islamic Laws in the society.(ibid.:5).

ially among women, its aims are:

1. to build Musholla (prayer houses and mosques specially
for women's use);

2. to spread instructions for women to cover their
bodies, to wear head-scarves, to avoid free
relationships [between sexes], and to comply with
etiquette and customs based on Islam;

3. to give guidance on how to establish a happy family as
ratified by Majlis Tarjih (Adv1sory Council of Islamic
Law);

Islam
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4, to publish a women's magazine, "Suara 'Aisyiyah", as
the official voice of the organization;

5. to run a special educational system for women,
including schools for midwives, and to take care of
the education of small children (Bustanul Athfal or
kindergarten);

6. to run courses named Jama'atul Umahat (Meetings of
Islamic Community) in order to cultivate the feeling
of responsibility among mothers for the education of
their children;

7. to organize BPA4, (From Musthafa & Chﬁsnan 1977
25-26. My summarized translation).

Thus theAactivities of 'Aisyiyah are broad, and aimed at
assisting women to live accqrding to Islamic teachings. Among the
most‘eSSential activities of 'Aisyiyah is the 'education' 6f women
'in - the widest sense of the term. ‘'Aisyiyah is engaged in formal
education through schools; semi-formal education through. courses,
public 1lectures and meetings; A and informal education through

counselling.

Coﬁnselling éiven through BP4 is genuinely an important part of
the educational activities of 'Aisyiyah. That is, even though
organizationally BPY4 is not a part of 'Aisyiyah, participation in
the activitieé of BPU4 1is compatible with the 'Aiéyiyah‘moveméht;
Because 6f this, counsellors from 'Aisyiyah work energetically- for
BP4 even though they are unpaid. For them this counselling Qork is
not forced upon them by the head of KUA but it is work which Allah
enjoinsr them to do. As, 'eétablishing a happy family' is essential
for all Muslims, so to‘give guidance for this purpose is a holy.
mission for members of 'Aisyiyah. The establishment of BP4 by the

Ministry of Réligion, thus, has given an institutional opportunity
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to 'Aisyiyah to realize one of the most essential objectives of the

organization.

As a result, it seems that activiiies.of BPY4 in Yogyakarta are
directly related to the vigour of the 'Aisyiyah movemént. This
correspondence is well observed in Kotagede. The Muhammadiyah in '
Kotagede - (including 'Aisyiyah) is one of the most active of the 14
branches of Muhammadi}ah in the city of Yogyakarta. BPY4 in Kotagede
is equally active and is therefore highly regarded by the BP4

counsellors of other areas- and by the officials of the Department of

" Religion, Yogyakarta.

Counselling on the dissolution of marriage

Clients are usually'counselled'by the chairwomen of BP4,. The
time, place and method of counselling vary from one BPY4 to another.
Some BPY4 set specific times and places for counselling, such as
'from 9 to 12 o'clock every‘Thursday morning at the office of BP4';
others do not set any particular time and their method of

counselling is more informal.

BPH in Kotagede follows this informal practice, Ibu Hadi Nur,
one of the chairwomen of BPY, told me: "We have never set the date

or the time of counselling. People usually come to us at night",

Ibu Hadi Nur says that the people of Kotagede all know who the BPY4

counsellors are and where they live. So, when a dispute arises or
when a husband and a wife want to dissolve their marriage, one or

both visit a cdunsellor and explain their problems, Counselling

. takes place mainly at the residences of 1Ibu Hadi Nur and Ibu
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Mardisiswoyo. Officially BP4 of Kotagede has its signboard on the
wall of the KUA Office of Kotagede but, as far as I know, the Office

has never been used for divorce counselling sessions.

Counselling at BPY4 in kotagede seems to be very informal. I
asked Ibu -Hadi Nur to allow me to observe counselling sessions but
she said this would not be possible since she could not know when
her c¢lients would be visiting her. Her answer was, of course, a

‘poiite excuse. i found later that,the real reason for her;rejection
was that counseliing must be kept strictly confidential according to
an instruction issuéd by officialé of BP4 in The Special Region-:of

Yogyakarta (Daerah Istimewa Yogyakarta) (Instruction No.1 1971,

Services for students doing research [on BP4]). According to this
instruction counsellors for marriage, divorce and reconciliation

(Nikah, Talak, dan Rujuk) are obliged to protect the confidentiality

of the families concerned and can only provide information to
researchers without mentioning personal names of clients.
Furthermore counsellors may not allow the presence of outsiders when

interviewing their clients.

Thus, I could not observe any counselling in Kotagede where I
lived and did the main part of my research. However, it was
fortunate for me that thé counsellors bf' BP4 in a neighbdring
sub-district gave me-permissidn to observe and even to recérd their
counselling sessions with a taperecorder, on the condition that I
did not release the names of clients., I sﬁall describe and ﬁiécuss
.these counselling sessions more fully in Chapter VI. Here I want to

concentrate on the procedure for the dissolution of marriage and
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BP4's place in it.

The usual procedure for counselling by BPY4 counsellors would be
as follows: 1In eithér formal or informal sessioné, theréounsellors
of BP4 first listen to the statements ofvclients: usually a husband
and a wife come together ‘and first sit together in front of the
counsellors (usually two). Then, depending on the ‘situation. the
counsellors may talk separately with the husband and the wife.
Usually a counselling session lasts from thirty minutes to an hour
and sometimes the couple is told to come back again, depending on

the complexity of the case.

Cases brought to BPY4 can 'be divided ‘into three categqries:
(A) the husband and wife both want to dissolve the marriage;
(B) the husband wants to divorce his wife, but she_does not want to
be divorced; and (C) the wife wants td dissolve the marriage, but

her husband can not or does not want to proclaim talak (or khuluk).

In cases processed by BP4, each of the above categories can be
further divided into two:  cases approved by the counsellors and
cases disapproved by the counsellors. This means that even with a
case belonging to the A category, the counsellors of BP4 would
examine carefully the statements of the husband and of the wife. 1In
fact the counsellors only instruct the couple to go to KUA to
finalize their divorcé when they have come to the conclusion that

there is no room for considering reconciliation.,
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One of the cases I observed at ﬁhe BPY4 office presents a good
example for understanding how  BPY4 functions within the
administrative system: This was a case belonging to A category: it
was a divorce request initiated by the wife; there was no dispute
over property or over settlement either from  the husband or the
wife; the husband was willing to proclaim talak; there'had been no
sexual intercourse between them after the wife's last menétruation;
thus, there was no particular.reason to prevent the dissolution of
marriage from the legal viewpoint.. However, the counsellors of the
BP4 reduested the couple to reconsider their divorce. I suspect the
reason was that'the counsellors found'out through counselling  that
the husband still loved his wife. This meant that the counsellors,
adhering to fhe Islamic injunction against easy divorce, considered
that there was still a possibility for the couple to cbntinde their
marriage. As long as there is a possibility of building a happy
family, divorce is not apprOvéd of by Aliah (see p. 41 in Chapter
III). Therefore, I think that the counSellors instructed the couple
to consider reconciliation and told the husband to ask Allah to help
him by reciting Ai—Fatihah (The Exordium, the short and most popuiar
opening chapter of the Qur'an) 40 times a night after the obligatory

night prayer.

The way this case was treated ié signifidant. The absence iof
abproval by the BPY éounsellors meant that this couple could not go
to KUA to complete their divorce proceedings. At the end of a
counselling session, counsellors must fill out a form called Naskah
Penasihat (Document of Counselling). This QOcument . .contains

detailed information on the couple concerned: . name, address, birth
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place, religion, occupation, monthly income, education, physical
conditioﬁ; the date and the blace 6f their marriage, pfevious
experience of divorce with the present spouse, the household
condition (with parents or with in-laws)..and marital history of the'
couple, In addition to this background information. statements are
solicited from the husband and the wife giving the reasons why
either or both of them want to dissolve their marriage. In the
final section of this form, counsellors write their own impressions
and evaluation of the case (see Appendix B for the format of Naskah
Penasihét). This statement 1is regarded as a recommendation to

KUA/PA for the handling of the case. Therefore, Naskah Penasihat is

an important .document in the administration of the dissolution of
marriage. Unless a document is received, stating that the
counsellors agree to the dissolution of marriage, KUA will not take

further action.

In the above mentioned case which was not approved by the BPY4
counsellors, they stated to the couple that: they would now record
the date of the counselling ~but would not yet lsign the Naskah
Penasihat, indicating the case was not closed. If after about one
week's reconsideration and efforts at reconciliation, the couple»
still wanted to dissolvé their marriage they had to come back again:

and tell the counsellors. Then the counsellors ~would finish the

Néskah Penasihat form and send it to KUA.

The lack of approval by BP4 counsellors does not mean that
opportunity for divorce is completely denied. If the couple comes

back again to the BPU4, they certainly can go through the BP4 to KUA



IV-3-1

Page 73

to finalize their divorce. However the initial lack of approval by
BP4 has some significance since it prevents KUA from taking
immediate action 1in: dissolving the marriage and some clients
actually abandon their intention of proceeding. The above mentioned
couple seems to have been an instance of this for, as far as I‘know,
they did not come back to the BPY, I was unable to obtain any
information on the number of cases in which couples actually
abandoned their intention to dissolve their marriage after having
counselling in Kotagede. However, Laporan BP4 (Reports of BPY),
statistical reports issued from the Provincial Office of Religious
Affairs, Specialr Region of Yogyakarta, indicate tbat 335 couples
visited BP4 (14 BPY4 of the City of Yogyakarata) in 1970, and that
275 (82%) couples out of this total of 335 actually dissolved their
marriage at KUA and 2 (0.3%) at PA .(10) Apparently, 58 couples
(17.3%) seemed to have changed their minds énd continued their

marriage after counselling.

KUA (Office of Religious Affairs)

Upon receiving the Naskah Penasihat form KUA starts to proceSs

the divorce case as soon as the couple concerned asks to dissolve

their marriage.

Before describing the functions of KUA, I shall discuss briefly
the perception of KUA-held by local people and provide some relevant

ihfbrmation about the historical backgound of KUA.

(10) This number seems to exclude talik-talak cases, because in the
same year there are 13 women of Kotagede who dissolved their
marriage at PA in talik-talak.
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Kotagedeans call the head of KUA 'Pak Naib' and his -office

Kenaiban (Naib's Office). This indicates that this official is not

recognized by the local‘people as being the head of all religious
affairs, but only of Islam. The kenaiban comes under the office of
Penghulon mentioned above (see p. 57). It seems cleaf that when the
Javanese religious burcaucracy‘was firmly established by the middle
of the 19th‘century, the penghclu was in the top rank of religious

officials, the naib was in the middle, and the modin or kaum in the

lowest (village) rank.

Raffles described the religious bureaucracy of Java in the

early 19th century as follows:

The Jjudicial and executive powers are generally exercised
by the same individual. The written law of the island
[Javal, according to which justice is administered and the
courts are regulated, is that of the Koran, as modified by
custom and usage (Raffles 1978:1:277).

He describes further the court and law officials:

The courts of justice are of two descriptions: those
of the Panghulu [=Penghulul] or high priest, and those of
the Jaksa. In the former the Mahometan 1law is more
strictly followed; in the latter it is blended with. the
customs and usages of the country. The former take
cognisance of capital offences, of suits of divorce, of
contracts  and inheritance; they are also, in some
respects, courts of appeal from the authority of the
Jaksa. The latter take cognisance of thefts, robberies,
and all inferior offences .« « . (ibid).

Penghulu is from Malay and means 'head man' (Wilkinson
1959:877); in Java, it refers specifically to the head of mosque

officials (penghulu mesjid).
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Therg is a government mosque at 'every 1level of administrative
unit.(11) In Principalities, .official mosques included mesjid

kraton (court mosque), mesjid kabupaten (regency mosque), mesjid

kawedanan (district mosque), and mesjid ngasistenan (sub-district

mosque). The heads of these vmosqugs were called penghulu, "but
often this word 1is only used for the head priest of the whole
regency [kabupaten], . . . [those]l of the mosques in smaller
places are considered his naibs oriﬂggils (delegates or proxies)"

((Veth 1875 I:374) translated for me by Henny Fokker-Bakker).(12)

The fact that the head of KUA today is called 'Pak Naib'
indicates that the head of a sub-district mosque does not aéquire
traditionally the full authority of aygenghul . For example, the
authority of Kenaiban does not include the judicial 'power to
dissolve a marriage on behalf of the husband. If a husband cannot

or does not want to proclaim talak or khuluk, the case must be

forwarded to a higher authority: traditionally to the Penghulon,

and, at present, to PA.

(11) Raffles gives a picture of official mosques in Java: "In the
larger - villages, or chief towns of the subdivisions in which
-theKapala chutag: or division officer resides, a square place,
corresponding with the alun alun in the capital, is reserved;
and in like manner, the mosque is found to occupy one side ‘and
the dwelling of the chief another"™ (Raffles I:82-83).
(12) In Islam there is no priesthood. The term here must have meant
'the head of the regency mosque'.
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IV-3-2 KUA in Kotagede

KUA in Kecamatan Kotagede at the time of my research consisted
of a head officer and several officials under him. All officials

are Muslims, since Islam is dominant in Kotagede: some of them are

members of Muhammadiyah. some are members of Nahdlatul Ulama
('Renaissance of the. Ulama', an organization of traditionalist ulama.

headquatered in East Java).(13)

Since the head of KUA, or traditioﬁally Pak Naib, 1is the one
who exercises the religious, judiecial, and administrative powers in
cases of the dissolution of marriage, it is interesting to know the
family and social background of Bapak Hadi Nur, the head of KUA in
Kotagede. ‘He is a son of the former Pak Naib of Kotagede. He is
one of the 1leaders of the Kotagede Branch of Muhammadiyah and he
also is tﬁe Head of the Neighborhood Association of his residence.
He finished Ma'had Islamy, a Jjunior high school for religious
teacher training which was founded by Kiyai Haji Amir who was a
local leader of the Muhammadiyah.  He can read and write Indonesian, .

Javanese - also on the traditional Javanese script, and Arabic.

Bapak Hadi Nur is one of the busiest people in the. town. in
addition to the duties of Pak Naib which I shall describe below, he
is engéged in several other activities including the promotion of
géneral religious cénsciousness (spohsoringigengajian or‘religious
lectures),_the promotion of harmony among religions (for example,

attending Christmas services to give an address), and ideoiogical

(13) The religion of the officials of KUA is usually correlated with
with the religion which is dominant among the population under
the office.
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reeduéation (giving Eengajiaq once in every 35 days to ex-PKI
(Communist Party of Indonesia) members). He attends a large number
of social gatherings -officially as well as priﬁately: wedding
ceremonies, circumcisions, funerals; public' festive occasions;

opeﬁing ceremonies for a new building, bridge, road, etc.

One of his most important ‘activities is the regulation of
marital matters. Here I shall confine myself to describing his

functions in the dissolution of marriage. He is expected:

1. to obtain adequate information about the divorce case;
2. to examine the case according to Islamic law;
3. to give advice to the couple concerned where necessary;

4, to let the husband proclaim talak or khuluk;

5. to record and to rggister ﬁhe‘divorce;
6. to issue Surat Talak (the Letter of Divorce) to the divorced
wife. '

When gathering information on a divorce case, the head ofb KUA

has two services which can assist him: one is BP4 and the othér is

the kaum.(14)  The kaum waé'traditionally in the lowest rank of the

religious bureaucracy. Today theré 4.is a gggg. for every

village/neighborhood association in city. His official title is-

Kepala Bagian Agama (Chief of Religious Section). 1In Kotagede there

aré 14 kaum all together, one in each Neighborhood Association. The
kaum is elected by people in the Neighborhood Association and is not

a salaried civil servant. One of the kaum's duties is 'to hélp the

(14) Kaum is sometimes called modin.
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marriage registrar' at KUA (A Joint Communique announced by the
Ministry of Home Affairs and the Ministry of Religion No.3/19u7.
Cf. Hazim 1977:165).  The kaum is instructed to: "assist the
marriage registrar [of KUA] examining the couple who are going to
marry/divorce/reconcile with providing correct information on the
matters which are needed by the marriage registrar accérding to his
instructions" (ibid.:165; my translation). Thus, the kaum assists

KUA in arranging for the preparation of necessary documents such as

Surat - Keterangan (the 1letter of information). The kaum also
accompanies the couple to KUA to register the

marriage/divorce/reconciliation and acts as a witness,

With the help of BPY and the kaum, the head of KUA examines a
request for divorce and decides according to Islamic law.whethér it
is syah (legal) or not. If it‘is necessary to give advice, he also
counsels the couples concerned. And if there is a petty dispute

between a husband and wife, he also tries to arbitrate.

Before BP4 was established, the head of KUA was: the official
who gave advice to couples who wanted to dissolve a marriage. Since
BP4 now officially takes care of this counselling, hisv duties are
lighter., However, it is siill his responsibility to decide whether
a divorce case sent from BPY4 with the evaluation that the marriage
should be dissolved, is legal according to Islamic law. Thus, it is
only after the head of KUA has given his approval that a case of
dissolution of marriage is acceptable, the harriage can be dissolved

religiously, legally and administratively.
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First the husband must proclaim talak or talak with 'iwadl,
according té the situation in which he and his wife aré in&oived,
and then he must swear the divorce to Allah in  front of two
witnesses. These witnesses are usually an officer of KUA and a kaum

of the Rukun Kampung where the husband lives.(15) The divorce is

recorded by a secretary of KUA, with the approval of the head of
'KUA, and is registered with a serial number according to ‘the year.
The registration book for the dissolution of marriagelis called Buku

Pendaftaran Talak (Divorce Registration Book). (An analysis of the

contents of this book will be given in .the next chapter.) The final

step for the head of KUA in the dissolution of marriage is to ‘issue

Surat Talak (Letter of Divorce), which Certifieé that the divorcéd
wife is no longer married and that she is eligible to remarry as

soon as her iddah is over.

(15) A dissolution of marriage should be registered at the KUA where
the . husband concerned 1lives, and a marriage at the KUA where
the bride lives (from my field note based on interviews with
KUA and BP4 officials).
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IV-4 PA (Islamic Religious Court)

The Islamic court system in Java consists of the Mahkamah Islam

Tinggi (Islamic Supreme'VCourt), the Jawatan Pengadilan Agama

(Provincial Office of Religious Court), and regional Pengadilan
Agama to which I refer in this thesis in the abbreviated form of PA.

There is only one Mahkamah Islam Tinggi, which 1is located in

Surabaya. This 1is the Supfeme Court, to which people can appeal
against decisions made by regional PA. There is a Jawatan

Pengadilan Agama in ‘eéch provincial <capital which handles only

administrative matters. No gourt sessions are conducted in this
office but it coordinates the regional PA. The PA is a reiigious
éourt and there is one in each regency (kabupaten) and in every city
(kota madya). A resident of a regency or a city ﬁust bring his/her

case to the regional PA.

In The Special Region of Yogyakarta, however, the system of
religious courts is different from other provinces in Java. There
is only one PA which is called usually PA Yogyakarta (officially PA

di Daerah Istimewa Yogyakarté). This PA ‘has branch offices in every

regency (kabupaten). Bapak Abdul Madjid, who was -a deputy chief
religious judge of this PA, described the situation in Yogyakarta as

follows:

There should be one PA in every regency (kabugaten), but
in The Special Region of Yogyakarta, regency level PA
still take the form of branch offices of PA Yogyakarta
(Cabang Kantor Pengadilan Agama). - So there are PA
branches at Sleman, Bantul and Kulon Progo.(16)

(16) He named only 3 regencies out of 4 in The Special Region of
Yogykarta. However, since he said earlier that there is
definitely one PA in each regency, I presume there is a PA
branch in Gunung Kidul which he did not mention.
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PA Yogyakarta is in a special position (tingkat
. istimewa), = that . is,. this.PA has judicial -authority over.
all areas of The Special Region of Yogykarta: when a
person who lives in the regency of Sleman does not want to
bring his/her case to PA in Sleman, he/she may come to PA
Yogyakarta. But he/she may not visit PA in another
regency. A person who lives in the City of Yogykarta may
not present a case to these branch offices of PA in any
regency. (from my field note based on the interviews with
Bapak Abdul Madjid).

Thus Kotagedeans, according to the system explained above, go to PA
in Yogyakarta, which is not a PA at the city level since there is no
city level PA in Yogykarta. The special - situation of PA in
Yogykarta seems to derive from the traditional Penghulon system.
The present location of this PA (to the west of the alun-alun
which is é big sduare open field in front of the palace and next to
the big mosque) would indicate that this office used to be the
Penghulon at the highest level of religious administration in the

Yogyakarta sultanate.

According to Bapak Abdul Madjid, the procedure for dissolving
marriage'by'PA is as follows:

A wife who wants to dissolve her marriage in PA first goes
to. the head of her Rukun Tetangga taking her marriage
certificate (surat kawin) with her.(17) Secondly she
goes to the head of her Rukun Kampung and thirdly visits
the sub-district office. . .« . the point is that we
[officials of PAJ] know of her intention to get divorced in
PA when she goes through the administration in the
‘above-mentioned way, not through KUA. (ibid.) '

Thus, it seems that 'bringing a case to PA requires completely
different administrative channels. Bapak Abdul Madjid's statement
"not through KUA' must not be misunderstood; This does not mean

that a wife who wants to dissolve her marriage can go to PA without

(17) Rukun Tetangga may be translated as 'neighbourhood unit'. This
is a lower wunit of Rukun Kampung, which is a neighbourhood
association of urban administration.
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having KUA's consultation. VIt means only that after being advised
in the KUA office the wife goes to PA through the routevof RT, RK,

and sub-district office.

Difficulties in the proclamation of the dissolution of marriage
are a common feature of cases brdught to PA. As I have already
stated in ChapterFIII (pp. 44-45), the proclamation of.divorce is an
essential legal procedure to finalize divorce and according to
Islamic law the right to prociaim a divorce is entirely in the hands
of the husband regardless of who initiates divorce. Therefore, when
a wife intends to dissolve her marriage but her husband is unwilling
or unable to proclaim divorce the only way fhat she can take is to
present the case to a religious Jjudge of PA through Qhom the

marriage can be terminated.

It must be recognized that there 1is a different competency
between the head of KUA and the religious judge in PA. The head of
KUA has authority to give a religious sanction according to Islamic
law to the couple concerned. In other words, he can say that a
divorce is approved according to Islamic. law so that the husband may
proclaim divorce in front of two witnesses and his act is recorded.
HoWever, he also can say that the divorce is disapproved according
to Islamic law so that the couple must reconsider it. Thus, he éan
stop the couple who wants to dissolve their marriage, but he cannot
diésélve a marriage wﬁen the. husband will not prociaim talak or
‘EEEEE with 'iwadl even if its dissolution is -approved by Islamic
teachiné. Whereas the religious judge can tefminate the marriage

contract for a wife without having the proclamation of divorce by
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the husband (fasakh).

The fuﬁcfions éf the religioﬁé-judgé in PA arer ﬁo a greatr
extént the same as those of the head of KUA. When a judge receives
a divorce request from a wife, his main task 1is to explain the
Islamic teéchings on divorce to her and to ﬁry to reconcile the
couple. I shall quote here a description of this matter reported by
Daniel Lev, who has observed many Islamic ‘court sessions in
Indonesia:

[after the examination on basic information] « « . For
the rest, however, the - examination is hardly
straightforward. Rather it is mixed with a constant
effort by most judges to warn the wife of the moral
pitfalls of divorce or to conciliate the couple. If the
husband 1is not in court, the wife - accompanied by her
mother or sister or friends and the requisite witness - is
often subjected to comments from the bench about the
seriousness of her action, . . .

When both wife and husband are in court, many Jjudges
assume a mediating role as well. The examination -
proceedings are interspersed. with inquiries by the
chairman  whether the wife and husband would 1like to
rethink the issues between them, or whether +the wife is
now ready to obey her husband, and whether the husband is
prepared to take better care of his wife and to fulfill
his contractual and familial responsibilities. But judges
differ on the extent to 'which they play the role of
-conciliator. For some it 1is as natural as one can
imagine, the judge spending as much time to repair the
marriage as he does ascertaining facts. Such judges are
not at all reluctant to postpone a case in the hope that
the wife who has demanded a divorce will reconsider the
issue and return to her husband: (Lev 1972:125-126)

As seen in the-above quotation, encouraging the couple concerned to
continue their marriage is the most important function for the
religious judge as well as for the head of KUA..  Only when this
effort has failed, will the ‘religious judge take an action to

dissolve the marriage for the plaintiff.
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The.ways of dissolution of marriage which are handled through
PA are: (1) fasakh; (2) syigaq; and (3) talik-talak. I have
already described each of them in the previous chapter, (see
pp. 48-9.' pp. 51-2). All of these ways of the dissolution are
called Rapak (Qriginally meaning in Javanese 'ask the dissolution of
marriage'’ (Péerwadarminta 19”8:181)). Bapak Abdul Madjid clarifies
this term: 'the dissolution of marriage which is authorized by PA
after being e#amined in KUA'. The PA issues Surat Rapak (Divorce
Certificate) to the divorced wife and she is referred to as janda

rapak on official papers.
Conclusion

Historically as well as currently, the marital affairs of
Javanese ‘Muslims have been the concern of religious officials who
implement 1Islamic 1law. The reiigious bureacracy in -Java has
developed completely separately from the generél administration. 1In
the religious bureaucracy there is no clear distinction between
administration and adjudgement. All personnel concerned in marital
affairs have to encourage their clients/petitioners/plaintiffs to
live -according to Islamic‘teachings. Thus, counsellors in BP4, the

heads of KUA, and religious judges in PA are all involved firstly in

nasihat or advice, secondly examination of the possibility of

continuing marriage. and, thirdly making: an official
recommendation/decision which will permit people to dissolve their

marriage.
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For an understanding of the contemporary situation_df Javanese
dissolution of marfiage, thesé. official procedures for divorce
cannot be ignored. It is significant thatvevery one who has beeﬁ
divorced must have had a counselling session based on Islamic

teachings in one of these organs.



CHAPTER V
AN ANALYSIS OF OFFICIAL RECORDS

OF DISSOLUTION OF MARRIAGE IN KOTAGEDE

V-0 Introduction

In the previous chapter I have shown that marital affairs of
Javanese Muslims have been, historically as well és currently,
handled by religious officials. Their efforts towards the
implementation and maintenance of Islamic 1law at the level of
syari'at as well as of hukum are now widely and deeply influencing

Javanese Muslims.

In this chapter, in order to delineate how Islamic law is
implemented in iocal reality, I shall analyze the contenﬁs of thé
two government recofds kept by religious officials. These two
records, if combined, cover all cases of dissolution of marriage.

They are the Divorce Registration Book (Buku Pendaftaran Talak) of

KUA (Office of Religious Affairs) and the Record of Decisions (Surat

Keputusan) of PA (Religious Court).(1) These records contain rich

information for demographic and sociological research.(2)

(1) Indonesian Government statistics on divorce are based only on
"~ data from the 1local Divorce Registration Book, they do not
include data from Record of Decisions. ‘

(2) Various kinds of statistical analysis on marriage  and divorce.
are possible. For example, it 1is easy to produce frequency
distributions ‘and correlations between the following variables:
ages at the time of marriage and of the dissolution of marriage;
marital duration; frequency of marriage; number of children at
the time of the dissolution of marriage; and occupation.
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By examining divorce cases  documented in the Divorce

Registratibn Book in 'Kotagede I shall attempt at éttaining the

following aims: (1) to survey the kinds of dissolution of marriage
subsumed under the category of talak; (2) to highlight the dangers
of drawing conclusions about the nature of Eglgg by examining
Islamic law only at the level of ggggg.without considering it at the
level of syari'at. and (3) to demonstrate howv Islamic law is

implemented in the dissolution of marriage. -

The Record of Decisions (Surat Kuputusan), mentioned above,

documents all cases concerned with marital affairs handled in PA,
But here I shall select for my examination only cases concerning the
dissolution of marriage categorized as rapak. As it will become
clearer in a later part of this chapter, the importance of rapak
should not be overlooked. My examination of rapak is intended (1).
to help researchers realize what kinds of dissolution of marriage
are excluded from the official statistics of divorce; (2) to warn
them not to neglect rapak by assuming that rapak cases are few; and
(3) to suggest that the frequency of rapak varies widely from area

to ares.
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V-1 Divorce Registration Book (Buku Pendaftaran Talak)

As described in Chapter II, Kotagede is divided into three
administrative units,lbut it constitutes geographically and socially
a single unit., Therefore, I Sha11~combine data from three different
KUAA in three administrative units.into one for my analysis of the

Divorce Registration Book. The total number of registered divorce

cases during the eight year period from 1964 to 1971 in the three
KUA Offices of Kotagede, is 537: 173 in MPP Kotagede (KUA Kecamatan
Kotagede, Kota Madya Yogyakarta),‘297 in Kotagede I (KUAVKecamatan
Kotagede Yogyakarta, Kabupaten Baﬁtul). and 67 in Kotagede II (KUA
Kecamatan Kotagede Surakarta, Kabupaten Bantul). Igigg cases in
Kotagede can Be broken downv by year ana KUA -as in Table V-1

below. (3)

Table V-1 Talak by Year and KUA

KUA 1964 1965 1966 1967 1968 1969 1970 1971 :Total

MPP Kotagede 23 21 26 19 20 21 26 17 .+ 173
Kotagede I 66 31 31 31 39 36 29 34 : 297
Kotagede 1II 11 14 7T 12 4 9 7 3: 67
Total 100 66 64 62 63 66 62 5S4 : 537

Source:Buku Pendaftaran Talak of KUA MPP Kotagede,
Kotagede I and Kotagede II in 1964-1971.

Form and Contents of the Divorce Registration Book

The Divorce Registration Book records all the dissolutions of
marriage finalized by KUA. Its form is . nationally uniform and

includes information on how a case of dissolution of marriage is

(3) The year was chosen because data from all three KUA begins to be
available from this time. For MPP Kotagede alone, relevant
documents are available from the year 1922. :
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handled according to Islamic law. It also contains details of the
personal background of the couple concerned. Items cévered by the
form are as follows: registration number; year, month and déy of
the registration agcording to the Gregorian as well as to theiMuslim
calendar; personal backgfound of the couple concerned (name,
father's name, age, occupation and.address of the husband‘and the
wife); frequency of divorce, revocable or irrevocable divorce;
petitioner and reasons for divorce; duplication of official record
of marriage/reconciliation (date, place, registration  number,
office, official's name and position at the time of registration);
identification of two witnesses (name, age, occupation and address);
conditions of waiting period (iddah); payment of a nuptial gift
(mas-kawin); and number of dependent children. (see Appendix C for

a reproduction of the original form).

An Analysis of the Divorce Registration Book

Analysis of the Divorce Registration Book reveals that talak

(the .divorce cases recorded here) consist of various types of the
dissolution of marriage. As discussed in Chapter IIT (pp. u4u-48),
35335 does not necessarily result from the use of hak talak (the
right of the husband to divorce his wife). The husband may proclaim
a talak at the request of the wife, or husband and wifé may‘mutually
agree to dissolve ﬁheir marriage throﬁgh the proclamation of‘a talak

by - the husband., . Cases recorded in the Divorce Registration Book

reflect very clearly this particular feature of talak in Islamic

law.
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V-1-2-1 The Petitioner

Islamic.law provides rights to dissolve the marriage (hak

talak, hak Kkhuluk, and hak fasakh) to both husband and wife (see

Chapter III, pp. 43-44), These rights are actually used very
equally by Javanese Muslims, fThe party who has sought the

dissolution of marriage (the petitioner) is documented 'clearly in

the Divorce Registfation Book. The entry concerned requires the
couple to answer the question "Who wants to dissolve this marriage?"

("Siapa yang menghendaki perceraian ini?"). 'Menghendaki' means 'to

wish for, want, desire, require, demand' (Echols 1974:143). Below

is a result of an anlysis of the entry:

Table V-2 Talak by Category of Petitioner

>Category of Petitioner N (%)
Husband & Wife 176 (33%)
Husband 198 (37%)
Wife . : 157 - (29%)
No information 6 (1%)
Total ' 537 (100%)

Source :Buku Pendaftaran Talak of KUA MPP Kotagede,
Kotagede I and Kotagede II in - 1964-1971.

Table V-2 indicates clearly that divorce is claimed by both husband
and wife, by the husband alone or the wife alone; The ratio of the
three categories of petitioner is almost equally one third for éach. }
This implies that the husband and the wife claim divorce almost in

equal frequency.»
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Through another analysis of the entry, 'Reasons for .divorce'.
it is learned who is responsible for causing the dissolution of
marriage from the viewpoint of the petitioner, In this entry, a
very straightforward statement of the petitioner is documented. For:
example,i'The husband cannot provide living allowances' (Suami 33935'

dapat memberi nafkah). In this case, the husband's inability to

provide 1living allowances has caused the wife to claim - the
dissolution of marriage, and the husband is, therefore, responsible
~ for talak. The result of such an analysis as to who 'is responsible

for causing the dissolution of marriage is as follows:

Table V-3 The Party Who is Responsible for Talak

The Party N (%)
Husband ' ‘ 238 (45%)
Wife 200 (37%)
No clear. description 99 (18%)
Total _ 537(100%)

Source:Buku Pendaftaran Talak of KUA MPP Kotagede,
Kotagede I and Kotagede II in 1964-1971.

The majority (438 cases or 82% of the total number) make very
ciear sﬁatements as to who 1is responsible for dissolving the
marriage. This figure might surprise those Studying Java, for the
Javanése are said to try to avoid conflicts with other peoplé
including their own spouses. They rarely point out or directly
criticize another's conduct. According to the islamic teaching it
is an obligation for husband and wife to fry ~to maintain their
marriage as lqng as possible (ideally until either of them dies).

Therefore, when a couple comes to BPY4 counsellors (or before the-
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establishment of BP4, to Pak Naib), the couple is questioned quite
thoroughly as to why their marriage is no longer tolerable. This
procedure for seeking any possibility of reconciliation reveals very

clearly who is responsible for the dissolution of marriage.

Despite the explicit 'statement about who hasv caused the
dissolution of marriége, no sense of accusation is involved. 1In
Western society, the party wh§ is responsible for the divorce or who
is accused at a divorce court is wusually expected to pay
cohpensation to his/her spouse when their marriage is dissolved.,
Also the complainant/plaintiff is wusually the petitioner for

divorce,

However, the relationship among these three components (the
party who 1is responsible for divorce, the party who is expeéted to
pay settlement, and the party who demands divorce) in Islam differs
from the Western counterpart. According to Islamic law a husband is
allowed to use hak talak (the right to divorce his wife) under
certain conditions (see Chapter III, p. 43). For example, if his
wife does not heed his advice to behave respectably, he may exercise
his right to divorce his wife and proclaim talak. When he has
proclaimed talak to his wife, then he is automatically obligated - to
pay to his wife mut'ah (settlement). The rule is the same for the
wife. If she fears that she cannot live with the ~husband because
she hates ‘him, she may exercise her right to demand her husband to
divorce her (hak khuluk).. When her husband has proclaimed EélEE

with 'iwadl, she must pay settlement ('iwadl) to him.
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V-1-2-2 The Settlement

The information as to who has paid or is expected to pay the

settlement of 'iwadl or mut'ah on the dissolution of marriage is

obtainable from the Divorce Registration Book. The entry concerned
requires the couple to answer the duestion whether the husband has
received 'iwadl or is obliged to pay mut'ah. The .result of an
analysis of the actual information in this entry shows that no wife
has ever paid the settlement of 'iwadl at all in Kotagede. In other
words, this fact means that all divorcing husbands have proclaimed
not talak with 'iwadl but simply talak. The following Iable V-4

will illustrate the above-mentioned point:

Table V-4 Talak by the Payment of 'Iwadl

'Twadl N ‘(%)

- 'Iwadl is not paid 385 ( 90%)
'Iwadl is paid 0 ( 0%
No description 43 ( 10%)

. Total 4og#* (100%)

Source:Buku Pendaftaran Talak of KUA MPP Kotagede,

Kotagede I and Kotagede II in 1964-1971.

* Because of the change of format the total number
has been reduced from 537 to U428.

43 cases recorded in Table V-4 do not state whether 'iwadl has been

paid or not. According to the hukum Islam, if 'iwadl has been paid
by the wife to her husband, the divorce is designated 'irrevocable'
(talak bain) (Junus 1956:132, Ahmed 1972:73). The reexamination of

the 43 cases above shows that they are all recorded as 'revocable

divorce' (talak rajai). Thisrfact indicates definitely that these

43 cases also are not talak with 'iwadl which is irrevocable.



Page 94

The results of these analyses shows clearly the above-mentioned
particular feature of Islamic divorce. Table V-5 below gives a

cross-tabulation of Tabie V~3. and Table V-4,

Table V-5 Cross-Tabulation Between the Responsible Party(A) and
the Petitioner(B) -of the Dissolution of Marriage

E;\f\\\\\\lt ¢ Husband Wife " No Description : Total

Husband & Wife : 74 50 52 176
Husband : 40 130 - 28 : : 198
Wife HE 124 20 13 : 157
No description : 0 0 6 : 6
Total : 238 200 99 : 537

Source:Buku Pendaftaran Talak of KUA MPP Kotagede,
Kotagede I and Kotagede II in 1964-1971.

The 238 ‘cases in which the husbands are responsible fof ihe
dissolution of marriage are broken down into three categories of the
petitioner: 74 cases of the mutually consenting husband and wife;
40 cases of the husband; and 124 cases of the wife. 1In the same
way, the 200 éases in which  the wivés are responsible for the
dissolution of marriage are broken down into the same Vthree
categories: 50 cases of the mutually consenting husband and wife;
130 cases of the husband; and 20 cases of the wife. The_99 cases
in which the responsible party is not clear are broken down into
four categories: 52 cases of the mutually consenting husband and
wife; 28 of the husb;nd: 13 of the wife; and 6 cases where there

is no information on the petitioner.
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In other words, in all cases, whoever is responsible for the
dissolution of marriage and whoever demands the divorce, it is the
husband who is expected to pay settlement (mut'ah) (subsequently

living ailowances, nafkah, to his wife during her iddah).

From all of the cases which show various combinations of these
three components, special attention must be paid to the 20 cases in
which the wife is responsible for a dissolution of marriage, demands
the divorce, and receives settlement and living allowances ffom her
husband. This kind of dissolution of_»marriage is very vhard for
non-Muslims to understand. However, it is perfectly in accordance
With Islamic law. For _Islamic 1law says that the husband is
obligated to pay mut'ah and nafkah whenever he proclaims talak

regardless of the situation surrounding the proclamation.

V-1-2-3 Reasons for Dissolving Marriage

The Divorce Registration Book documents various reasons for

dissolving marriage. Two special features emerge from these
reasons: they are (1) acceptable according to Islamic law ~and ‘(2)
selected for ease of ddcumentation. As.described in the previous
chapter, each divorce is examined and éccepted as legal (syah) .by
religious  officials/BPY4 counsellors. Therefore, there is no
recorded divorce reason which is not acceptable from the viewpoint
of Islamic law. Fﬁrthermére, when a couple is interviewed by BP4
counsellors, sevéral reasons for divorce are usually méntioned (seé
Chapter VI). From among thése reasons, only one is selected for

fecord‘in the Divorce Registration Book.
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KUA sends a quarterly statistical report on the dissolution of

marriage to the Department of Religion on the basis of information

contained in the Divorce Registration Book. 1In this report, various

divorce reasons are classified into eight standarized categories:

(1) Ekonomis . (economic)} (2) Krisis moril (moral crisis);

(3) Dimadu (sharing husband with another wife); (4) Meninggalkan

kewajiban . (neglecting marital obligations); (5) Biologis
(biological); (6) Pihak 3 (third party); (7) Politik (political);

and (8) Lain-lain (others.).

I shall first delineate these categories and then show the
results of an analyéis of reasons for divorce according to this

categorization.

1. Economis (economic) refers to the situation in which the husband
is economically incapable of maintaining his wife and the

family.

2. Krisis moril'(moral.crisis) refers to the situation in which the

husband/wife is having a_sexual relationship with someone who is
not his/her spouse. Reasons such as 'moril' (moral), 'acklak'
(character, morality), and. 'serong’ or 'sedeng' (adultery) are
subsuméd under this category. - In some cases it is stated more
explicitly that the husband/wife has a relationship with another

woman/man,

3. Dimadu (sharing husband with another wife) refers to either of
two situations: (a) the wife is actually sharing her husband

with another wife (or wives) and she can no longer tolerate
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this, or (b) the husband is going to marry another woman and the

wife does not want to share him with this new co-wife-to-be.

4, Meninggalkan kewajiban (neglecting marital obligations) 1is the

most general( reason used in the report. According toblslamic
law the major marital obligation fbr the husband is to take care
of his wife and provide appropriaﬁe living necessities for her. .
The wife>is obliged to look after the domestic comforts of her
husband and make herself available to him. Thus, the marital
obligations differ for the husband and the wife and are so

general that a wide range of reasons may fall into this

category.

5. .Biologis (biological) refers to the situation in which the
husband or the wife 1is physically incapable of maintaining a

happy married life, i.e. sickness, impotence, or sterility.

6. Pihak 3 (third party) refers to the situation in which the third
party, e.g., the parents of the wife or the husband, iﬁtérfere

with the marriage and demand its dissolution.

7. Politik (political) refers to a political conflict between the

husband and»the wife.

This categorization employed by the Department of Religion is
consistent with the notion of the dissolution of marriage in Islamic
law. It is significaht that two categories, 'economic' and
'biological' are included. As élready described in Chapter III,

talak is permitted but is disapproved of and discouraged in Islamic
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teachings. Muslims have a moral obligation to avoid causing talak.

" In contrast, fasakh is quite different from talak. Fasakh is caused

by incidents beyond the control of human will and action., There is
no moral obligation for Muslims to maintain .their marriage if the
conditions Jjustifying fasakh have arisen. These conditions include
biological and economic inabilities. Therefore, the fact that both
'biolbgical' and 'economic' reasons- are included in this
categorization indicates that talak recorded in  the Divorce

Registration Book are not only those divorces which are discouraged

in religious terms, but also those which are entirely .justifiable

from the viewpoint of Islamic 1law.

Table V-6 below ié the frequency distribution of divorce
reasons computed by myself following the official categorization of
the Department of Religion.(H4) The 359 cases shown . in this Table
are those which clearly belong to one of the official categories
mentioned above. The cases which can be placed in more thanr‘oné
category and those impossible to‘be classified for other reasons are

put into the category of 'unclassifiable’.

(4) The official reports I obtained only cover part of my reéearch
area and period.
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Table V-6 Divorce Reasons Documented in the Divorce Registration

Book
Divorce Reasons . N
Neglecting marital‘obligations 189
Sharing husband with another wife 103
Moral crisis 84
Economic 64
Biological ' : 42
‘Third Party ' 1
Political 0
. ‘Unclassifiable 34
No Information _ 20
Total 537

Source:Buku Pendaftaran Talak of KUA MPP Kotagede,
Kotagede I and Kotagede II in 1964-1971,

Of the 189 cases in the category of ‘'neglecting marital
obligations', 94 cases are'documented in identical or similar terms
to the above, i.e. merelyAas 'negiecting marital.obligations'. In
other words, the specific nature of the neglected marital
obligationé is not mentioned. According to Islamic law neglect of
marital obligations is a substantial reason for dis§olving marriage.
It seems that here an emphasis is placéd not on 'which obligation is

neglected' but on 'the conduct of neglecting' itself.

The 103 cases in the batego?y of 'sharing husband with another .

wife' mostly contain statements 1like 'the wife does not want to

share her husband' (tidak mau dimadu). Among them, 11 cases have a
mére blunt descriptioﬁ: 'the husbabd is going to marry‘again'. The
84 cases in the category of V'moral crisis' can be broken down
further as to which partner is at fault: the husband, 19 cases and
the wife, 62 cases. 3 cases are unidentifiable as to who is to bé_

blamed. As to the 64 cases included in the category of 'economic',
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it should be noted that for .allv of them the husband is held
responsible, for, in Islam, the économic responsibility rests solely
upon the husband. Among the 42 cases subsumed under the category of
'biological', 23 cases were dissolved due to the iack of children;
12 cases for the expressed geheral reason of 'biological'; in 4
‘cases wives were mentally sick; ih two cases the husband was

accused of having taken too much medicine.

There is only one case listed' under the category. of 'third
party'f This 1is a case in which the parents of the wife demanded
the divorce because they did not want their daughter to share- the
husband with another wife. There is no case in the category of

'political'.

The 34 cases I have set aside as 'unclassifiable' 1list either
more than one reason in the eight categories of reasons mentioned
above, or have more specific reasons which cannot be classified in

these categories.

V-1-2-4 The Consummation

The dissolution of marriage prior to consummation is lawful
(Qur'an 2:236, 237). It is no moral offence for Muslims to do so.
waever, after consummation, it might be anb offence depending on
conditions and reasons for the dissolution of marriage. This

significant difference is documented in the Divorce Registration

Book.
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Table V-7 The State of Consummation

State of Consummation N
Consummated 383
Not consummated by
No description 1
Total yog*

Source:Buku Pendaftaran Talak of KUA MPP Kotagede,
Kotagede I and Kotagede II in 1964-1971.
* see footnote to Table V-4,

Table V-7 above shows that for every ten divorce cases there is more
than one case in which the éouple concerned has not consummated

their marriage.

V-1-2-5 Physical Condition of the Wife

Islamic law forbids the husband to proclaim talak while his

wife is menstruating (dalam keadaan haid) (see Chapter III, p. 45).

Accordingly, the physical condition of the wife with regard' to her

reproductive -functions 1is documented in the Divorce Registration

Book as Table V-8 below shows.

Table V-8 Talak by the State of Physical Condition of the Wife

Descriptions ‘ o N
Wife is in her clean period 422
Wife is nursing her baby 3
Wife is pregnant 2
Wife is in her menstruation 1
Total : ' 428 #*

Source :Buku Pendaftaran Talak of KUA MPP Kotagede,
Kotagede I and Kotagede II in 1964-1971,
¥ see footnote to Table 4.
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The one case in which the wife is in her menstruation needs an

explanation why this case is not illegal. This case is one of_the

. unconsummated marriages mentioned above. In a case of an

unconsummated marriage the husband may proclaim talak regardless of
the physical condition of his wife. In three cases the wife is
nursing and in two cases the wife is pregnant. In the rest of 422

cases, the wife is in her 'clean' period.

V-1-2-6 Possibility of -the Revocation of Divorce

In the Qur'an (2:228) it is strongly recommended to the husbaﬁd*
that he revoke the divorce when his ex-wife is found to be ﬁregnant.
It is also highly recommended that the husband revoke the divorce
whenever he feels it to be possible to reconcile Qith his divorced
wife. Thus, whether the hUsband keeps the possibility of the
revocation open or not at the time of proclaiming thé dissolution of

marriage is an. important matter and is duly >documented in the

Divorce Registration Book as seen in Table V-9 below.

Table V-9 Talak by the Possibility of Revoking the Divorce

Categories : N
Revocable 379
Irrevocable )
No description y

Total - ‘ uog*

Source:Buku Pendaftaran Talak of KUA MPP Kotagede,
Kotagede I and Kotagede II in 1964-1971.
¥ see footnote to Table V-,

Table V-9 shows that there are 379 revocable divorces (talak rajai)

and 45 irrevocable divorces (talak bain). A further analysis of the
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45 irrevocable cases reveals that they consist of one case of talak
bain kubro (irrevocable and not-remarriageable), seven cases of

“talak bain syugro (irfévocable, but remarriageable), -and 37 cases

which are not immediately identifiable as either kubro or syugro.

Irrevocable divorces may happen in any of three situations: (1) the
husband has proclaimed the third talak (not remarriageable); (2)
the wife has paid 'iwadl (settlement); and (3) the unconsummated

marriage is dissolved.. The Divorce Registration Book records the

number of talak proclaimed: 395 cases for the first talak, 32 for
the second; and 1 for the third. It is observed from Table V-4
above that there are no cases in whicﬁ the wife paid the setilement
of 'iwadl, and from Table V-7 that there aré 44 cases in which the
‘marriage was not consummated. Thus, by the examination of these
other components of divorce we find that in these 45 cases of

irrevo@able divorce there 1is one case of talak bain  kubro

(irrevocable and not remarriageable) and forty four cases of talak

bain syugro (irrevocable but remarriageable).
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V-2 Record of Decisions (Surat Keputusan)

As described in the previous chapter, the rapak cases brought

to PA (Pengadilan Agama, Islamic Religious Court) have a speciai

feature, that is, the husband does not wgﬂt to or cannot proclaim>
the divorce., Since the husband 1is given the right to proclaim
divorce and the proclamation of divorce is an essential 1legal
procedure to finalize the divorce, the wife brings the case to PA
when she wants to dissolve her marriage but her husband does not do
so. Theréfore, the plaintiff is normally the wife.(5) My.déta is
confined fo cases in which the plaintiff was residing in MPP
Kotagede, the City of Yogyakarta because I did not have access.tov
fhe documents in the PA of Kabupaten Bantul under which Kotagede I
and Kotégede II were subsumed. The total number of cases from 1963
to 1971 in which the plaintiffs are residents of MPP Kotégede
amounts to 67.(6) The total number can be broken down by year as

follows:

Table V-10 Rapak Frequency by Year

Year 1963 1964 1965 1966 1967 1968 1969 1970 1971 Total

Frequency 9 1 8 6 7 b 13 13 6 67

Source:Surat Keputusan of PA Yogyakarta in 1963-1971.

(5) The plaintiff does not necessarily have to be the wife. A third
party, such as the parents of the wife, can request that PA
dissolve their daughter's marriage.

(6) The reason for starting from 1963 is that I could only obtain
data beginning from this year.
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Table V-11 below shows the importance of studying rapak in terms of

the absolute and relatively high frequency compared to talak.

Table V-11 Rapak Frequency Compared with that of Talak by Year

1963 1964 1965 1966 1967 1968 1969 1970 1971 mean/yr

Rapak 9 1 8 6 7 4 13 13, 6 7.4
Talak ND - 23 21 26 19 20 21 26 _ 17 21.6

Source:Surat Keputusan of PA Yogyakarta in 1963-1971.
Source:Buku Pendaftaran Talak of KUA MPP Kotagede,

This table indicates that, roughly, there_is one rapak for every

three talak.

Rapak is important not only in view of its frequent occurrence
but also for the understanding of how Islamic law is implemented.
The high frequency of the use of PA (Islamic Religious <Court)

suggests that this institution is well rooted among the local

people.

Form and Contents of the Record of Decisions

The Record gﬁ Decisions_dochments all cases brought to PA. The
form is nationally uniform and includes information on how a'case of
the dissolution of marriage is " handled ‘according to  Islamic

jurisprudénce (figh). In contrast to the Divorce Registration Book

discussedlabove; the Record of Decisions of PA specifically mentions

sources in the figh to which a reference was made when a decision
was taken. It also contains the personal background of the couple
concerned and statements made by the plaintiff (wife), the defendant

(husband), and two witnesses.
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V-2-2 An Analysis of the Record of Decision

An analysis of the Record ggvbDecision reveals that divorce
cases here include all the kinds of =~ dissolution of marriage

recognized in Islamic law i.e. fasakh, talak through syigaq, talak

with 'iwadl"through syiqaq, and talik-talak. All these are called
to .
rapak administratively. Rapak is a Javanese word meaning ;askA the

dissolution of marriage' (Poerwadarminta 1948:181).

V-2-2-1 The Plaintiff and her Statement

In all £§E§5 cases the piaintiff is the wife. In a large
majority of the cases, the wife/plaintiff states as follows:
(1) her husband had agreed to talik-talak conditions at the time of
marriage bﬁt after that he violated them; (2) therefore she
requests that the religious ' judge (hakim) examine the case and
determine whether She has legitiméte ground for divorce. 64 cases,

- or 95.5 per ceﬁt of the total number of 67 cases, belong to this
pattern. The remaining 3 cases are requests made by the wives

without reference to talik-talak.

As mentioned above, in almost all cases <the reason for the
wife's request for divorce is that the husband has broken the
conditions of talik-talak. The stated offences of the husband are
sgveral. Téble V—12.below is a frequency distribution according ﬁo

“‘the kinds of offencés.
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Table V-12 Frequency of Kinds of Offences

Kinds N
1 : Desertion, no nafkah, and neglect - 55
2 ¢ Desertion, no nafkah, no sexual intercourse, and

neglect . 7
3 : Desertion, no nafkah, violence, and neglect 2
4 : No nafkah, neglect, and dimadu ' 1
5 : No nafkah, and neglect 1
6 : Violence (Physical abuse) 1

Total | 67

Source:Surét Keputusan of PA YogYakarta‘in 1963-1971.

This table indicates that the main offences are ‘'desertion' (the
husband has gone away and has not come back for a certain period),
'no nafkah' (no living allowances are given to the wife), and the

wife being completely neglected by the husband.

V—2-2-2 The Defendant and his Statement

In all rapak cases the defendant is the hquand. “The presence
or absence of the defendant and his statement are recorded in the

Record of Décisions i» by employing such technical terms as follows:

(1) Ghoib: The defendant/husband has not appeared before the court
because of his absence at his address and because his whereabouts‘
are not knoﬁn. Instead, two witnesses are present bgfore the court
and testify on behalf of the plaintiff/wife. There.is no statément )
by the defendant (husband).

(2) Ta'azuz: The defendant has been summoned to the court, but has
not  complied. However, he has stated Ain writing thai he shall
follow the court's decision. There is no other statement by the

defendant (husband).
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(3) Ikrar: The defendant has appeared before the court and
acknowledged the statement of the plaintiff (wife).
(4) (No special term): The defendant has appeared before the court

and his statement is documented in detail.

"Table V-13 Rapak by the Statement of the Defendant

Descriptions N
Ghoib 31
Ta'azuz A 14
Ikrar 13
No special term -9
Total ' 67

Source:Surat Keputusan of PA Yogyakarta in 1963-1971.

In all the‘31 cases'of Ghoib each of the two witnesses testified
that the plaintiff's statement was true and ali the marriages were

dissolved by the court. 1In the 14 cases of Ta'azuz, thé plaintiff
made an oath that she was not making a false accusation and was able

to prove her statement by evidence: all the cases resulted 1in
divorce by the court. In the 13 cases of Ikrar the defendant
straightforwardly acknowledged the accusation of the plaintiff and
proclaimed talak in ffont of the_religious Jjudge. ‘In.the remaining
9 cases, six cases ended with Eglgg proclaimed by the husband - who
after gourt examination accepted the accusation made by the

plaintiff, and three cases were transferred to syiqaq (see p. 52).
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V-2-2-3 The Decision

The Record of Decisions documents which Islamic 1law book
(kitab) is referred to in making the decision on each case. For aﬁ
analysis 6f this legal basis Qf the deci;ions; speciaL knowledge of
Islamic jurisprudence (figh) is required. I do not have'it.
Therefofe, I have not attempted‘an analysis of that aspect but  have

confined myself to an analysis of the results of the decision.(7)

The results indicate that the majority of plaintiffs (wives)
have obtained irrevocable divorces (talak bain) with the payment of
a very nominal amount of money ('iwadl) to their husband (49 ‘cases
or T4% of the total cases of 67).(8) 1In 16 cases, the plaintiffs
have obtained revocable divorce (talak rajai). - One> plaintiff has

been given fasakh. The remaining one case is still pending.

(7) The study of this aspect seems to have great value, All
- together seven 1law books are referred to in the Record of

Decisions. They are: (1) Sjarqowi'allatachris;
(2) Al-Muhazzab; - (3) Al-Munghni-ninajah; (4) Bughjatul
mas jtarsiding (5) Fatchul  wahab; (6) Chulasatuttirjaaq;

(7) Al Anwar.
(8) The amount is fixed at 2.5 Rupiahs.




CHAPTER VI

THE DIVORCE COUNSELLINGS AT BP4

VI-0 Introduction

VI-1

In the previous chapter I analyzed the contents of the two
official records in order to delineate how Islamic law is
implemented. These records are useful material for us to observe

the results of the implementation of Islamic law at the level of

hukum,

In this chapter I shall analyze the contents of the counselling
sessions of BP4 (Body for Marriage Counselling and Divorce
Settlements) in order to look into the significance of Islamic law

at the level of syari'at for Javanese divorce.

This chapter consists of three sections: (1) the nature of BP4
counselling sessions; (2) background information on the record of
counselling sessions used in this chapter; and (3) the results of

an analysis of the record.

The Nature of BPY4 Counselling

The counselling given by BP4 counsellors has two feétures:
(1) contents of counselling sessions are religious and ethical,
rather than pragmatic; and (2) the relationéhip between the élients

and the counsellors is personal.
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The counselling is reiigiou$, for the aim of BP4 is to helo
fellow Muslims create happy marriages and raise their families
according to Islamic teachings. The counsellors are ohosen from tho
local community as persons qualified to give religious advice to
their clienté. The first task of the counsellors in counselling is
ho ascertain whether there is any possibility that the clients can
continue the present marriage ahd to make it‘happy again. If there
is no possibility of this, their next task is to help each of the

clients to have a better and happier life in the future.

The counselling is personal. The clients talk frankly with the
counsellors about detailé of their lives. The counsellors are local
female religious leaders, living in the same oommunity in which
their clients also 1live, themselves working and ‘earnihg thoir
livelihood from various resources hhere (see Chapter IV pp. 61—69).
When the clients explain details of their situations such as the
location of their house, their job, their neighbours; or the head of
their neighbourhood association, the counéellors are probably

already familiar with them.

Thus, the.nature of the BPY counselling is quite different frmh
that of marriage and divorce counselling in western societies where
divorce often.seems to be regarded as a matter of social pathology
or as a personal ~tragedy. Mafriage and divorco counsellors in
Western societies are usually qualified as experts 'in clinical
psychology, social work or legal rights. In contrast, the
counsellors of BPY4 in Java have no such expertise: they are simply

those 1local women who are respected by their neighbours for their
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religious commitment and worldly wisdom.

Record of Counselling Sessions

I have in my possession a record of eightvcounseiling sessions
conducted by two counsellors of one of the sub-district officés of
BPY4 in the City of Yogyakarta during the period June to October
1971.(1)’ A friend of mine and I were allowed by the counsellors to
record these counselling sessions on cassette on the condition that
the record éhould be used only  for research purposes and that
identities ofbthe counsellors and clients should be concealed in

publication.(Z) We watched and 1listened to the sessions from a -

- room adjoining the counselling room, in which the cassette recorder

was handled by the counsellors themselves. All the eight cases
recorded were divorce counselling sessions. The conversations were

carried out in Javanese.(3)

The salient characteristics of the sample of <clients in the’
eight counselling sessions which emerge from their an statements

are as follows:

(1) This is not a BPY4 office of Kotagede where the major portion of
my research was conducted. See Chapter IV' .p.59 for the
explanation of the reasons why this BP4 office, not that in
Kotagede, was chosen for the analysis in this chapter. T

(2) My research partner was Mr.  Yoshitaka Masuko, a reporter from a
leading newspaper in Japan, The Asahi, who was sent to
Yogyakarta in order to study the Indonesian language at Gadjah
Mada University.

(3) The cassette tapes were transcribed and translated into
Indonesian by Muhadjir Darwin, who was a student of the Gadjah
Mada University from the town of Kotagede. 1In this chapter I
use mainly the 1Indonesian version because of my limited
Javanese. The Javanese transcription is wused only for the
purpose of checking key terms.
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Their occupations include three agricultural labourers (buruh

tani; 2 husbands and 1 wife), four daily'workers (buruh harian; 2

one
husbands and 2 wives),nhospital seamstress, one farmer (tani; 1

husband),‘ one small businessman (pengusaha kecil; - 1 husband) and

one school teacher (guru sekolah; 1 husband), One wife is not

working and stays home. No information 1is available on the
occubatibn of the rest: one husband and three wives. They . all-
seemed to have some primary . school education; there 1is one
excepﬁional case in which the husband has " a university degree.
Thué, the sixteen ciients are mostly from the lower strata of the

local society with a few 'middle class' individuals.

The range of ages is from'16_yéars to the early 30s = according
to their own statements. The range of marital duration is between 9

months and 6 years, with a mean of 4.3 years. With regard to. the

party who initiated divorce, the husband and the wife appear to have

done so equally often,

These characteristics are very similar to the findings about
the social background and divorce situations of those individuais

who appeared in the Divorce Registration Book in Kotagede, which

were analyzed in the previous chapter.

An Analysis of Counselling Records

An analysis of counselling records reveals four features:
(1) the dissolution of an existing marriage is made frequently in -
anticipation of another marriage with a new marriage partner; -

(2) the common reason for divorce is 'unhappiness' in the present
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marriage; (3) there are two central values dominant in the
conversations between +the counsellors and the <clients, that is
'happinesé' and 'sincerity'; and (4) marital obligations and the

rights to divorce aré related in a complex way.

Divorce for Remarriage

The anticipation of remarriage at the time of the dissolution
of marriage seems to be a feature of the divorce cases under study.

In seven out of the total of eight cases, either the husband or the

~wife is going to marry another marriage partner. Only in one. case

was neither of the couple planning to marry again at  the time of

divorce.

Table VI-1 Cross-Tabulation Between the Petitioner of Divorce

(A) and the Party Who is Going to Remarry (B)

: B A : Husband : Wife : Husband & Wife : Total

:Husband : 1 : 1 1 : 3 :
:Wife : 1 : 3 : : 4 :
:Total : 2 : TR 1 : 7 :

Source:Record of BPY4 counselling sessions.

It should be noticed that the frequency of the wife remarrying is
higher than that of the husband. It is especially remarkable that
in three cases the wife is at the same time the petitioner and the

remarrying party.
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This feature of 'divorce for remafriage' is not only
statistically obvious as indicated above but can also be observed in
the conversations between the counsellors and the clients (see

p. 120).

Reason for Divorce

The common reason for divorce is 'unhappiness! in the present
marriage. Without any exception the petitioners of divorce state
that they are ﬁo longer happy with their present spouse. They

express themselves in such statements as: saya sudah tidak senang

dengan suami saya (literally, 'I am no longer happy with my

husband'). Individual expression may vary from case to- case but the:

gist remains same.

The task oflthe counsellors of BP4 is help their clients to
recover happiness in marriagg. They try to find out what has made
thé clients Unhabpy. It éeems a standard procedure that the
counsellors first check whether therhusbénd and the wife were happy
at the time of marriage‘or pot. If the answer is 'yes', then they
proceed as follows: "So you were happy when you got married, but
now you are not happy. What has happened? What “has ‘made you
unhappy?" Causes which have made the clients'unhappy are stated to
the éounsellors by either partnér, usually by the petitibner.bof
divorce. Thesé causes are specifications of the commonvreasdn for
divorce:' 'unhappineés'. These specific reasons seem to correspond

to the reasons for divorce which were already described in the

analysis of the Divorce Registration Book (see Chapter v

pp. 95-100).
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VI-3-3 Central Values: Happiness and Sincerity

An analysis of the divorce counselling sessions reveals that
there are two central values which dominate the conversations
between the counsellors and the clients. They are 'happiness'

(kepenak in Javanese, and bahagia or Kesenangan in Indonesian) and

'sincérity' (ikhlas in Javanese as well as in Indonesian), and these

two values are closely related.

According to Islamic law, marriage should be baséd on
happiness, and people, men and women equally, have a right to seek
their own'happiness in marriage. In other words, it is not worth
continuing a marriage if there is no happiness between the husband

and the wife.

If the present marriage is unhappy, it is recommended to both
the husband and the wife to restore their happiness in the present.
marriage if possible, and, if not, in a new married life with a new

partner.

According to Islamic 1law when there is no posSibiiity of
restoring happiness in the‘presentrmarriage, the husband is obliged
to divorce his wife reputably (dengan baik, literally, 'with good
manner') (Qur'an 2:231). When the husband is going to be happy‘in
marrying a:new partngr, he mdét consider his divorced wife,» giving
her something to cheer he? up (mut'ah) and encouraging her to find
another man as soon as'poss;ble to enter a happy marriage 1life.
When ’the wife 1is going'to‘be happy in marrying a new partner, the

husband must not disturb her happiness. He must not resent her new
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marriage (Qur'an 2:232). These are religious obligations required

of the husband at divorce.

These obligatioﬁs are enjoined by Allah seemingly in return for
being given 'happiness'. The husband must fulfil these obligations
and the husband's conduct in this process seems to constitute
evidence of the fact that he is sincere to Allah. Sincerity‘in this .
context means two things: firstly, to - obey Allah's command
absolutely (religious), and secondly, to be sincere in wishing the
happiness of the divorced partner (interpersonal). When the husband
has = such sincerity, religious and interpersonal, Allah rewards him
by a good marriage partner who comforts him and with whom he is

happy. ,

In this way the two values of 'happiness' and 'sincerity' are
closely related to each other. Below I shall illustrate how they
arise in actuai conversations between the counsellors and the

clients by analyzing in detail one of the counselling cases.
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VI-3-3-1 The Case of Bambang and Yanti: A Summary

This is a case which was counselled on July 7 1971 at the BPY4
office of our study. All personal names and place names are

fictitious. The clients' situation is as follows:

Bambang (husband) and Yanti (wife) fell in 1love and
got married (berumah tangga, literally 'to have a house')
five and a half years ago. Soon they had a baby daughter.
After having their baby, they registered their marriage at
KUA (nikah, kawin secara syah) about three and a half
years ago. Their married 1life was happy and peaceful
(rumah tangga bahagia dan tenteram).

. Bambang works as a farmhand (buruh tani). The rice
field he works is large enough (lumayan) to maintain his
livelihood. Yanti follows Bambang to the rice field where
he works and helps him, If there is no need to help, she
stays at home.

They have their own house., Bambang has rented a room

to his intimate friend, Haryono, who 1is working in a

- factory nearby. Haryono is divorced and has two children
who are already independent and living separately. '

A year ago Bambang found that Haryono and Yanti were
sleeping together. Bambang tried to stop his wife's
sexual relationships with Haryono. However, he failed to
persuade her. He found that Haryono and Yanti were not
only having an affair but that they 1loved each other.:
Haryono wanted to marry Yanti if Bambang divorced her..

Bambang made up his mind to divorce Yanti.
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VI-3-3-2 The Case of Bambang and Yanti: An Analysis

Let me follow the course of the counselling session firstly by
focusing on ﬁhe cohversations between the counsellors and Bambang,
the petitioner of ‘divorce. The counsellingv with Yanti will be
treated 1later. To the question why he wants to dissolve the

marriage with Yanti, Bambang answers as follows:

Well, I might say that I do not want to divorce my wife
for the reason that she has committed adultery. Already
for one year she has been unfaithful! I am no longer
strong in my heart. If I could still reform my wife, I
would do so. But if I couldn't reform her anymore, what
should I do? Already for one year, my wife has been
having sexual relation with my own friend. I feel that we
will be in trouble (ramai) soon and I will no longer have
a peaceful mind- (tenteram hati). I shall divorce my wife
now because I can't stand it any more (sebab saya tidak
kuat hati saya, literally 'because I am no longer strong
in my heart!'). '

A remarkable fact in the above statement is that Bambang's
direct reason for divorce is not because of his wife's adultery but
because of his own state of mind: he feels helpless to improve the

present situation and he no longer has a peaceful mind.

Throughout the entire counselling session Bambang statés
repeatedly that he is no longer strong in his heart and is afraid of
getting in trouble as well as of losing control of his mind in the
immediate future. Bambang also states tha£ he is not ﬁappy anymore |
in the present marriage because he has alreédy been. mahy times

wounded in his heart.
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Bambang. never blames the conduct of his wife, Yanti, nor tﬁat
of his friend, Haryono, who have both caused his unhappiness. The
counsellors actually suggest to Bambang that they are willing to
advise- Haryono to give up Yanti and find another wbman in her place

if he wants such an action. To this suggestion Bambang responds as

follows:

Yes, certainly you [the counsellors] are right [in
suggesting that Haryono should find a wife among other
women, not Yanti]. But the reality is that he has already
slept with Yanti, He works nearby. He has often slept
with my wife. He has fallen in 1love with her. He 1is
having sexual relations only with her. If I hand over
Yanti to Haryono, he wants to marry her.

Bambang emphasizes the fact that :Haryono is serious about this

affair, and so is Yanti. Bambang makes the following statement on
this point:

If one of the parties [Yanti or Haryonol] was not happy to

have such an affair, it could not happen. With me,

. Haryono has long been a good friend. Indeed, he is a good

friend of mine, Ma'am, If I quarrel with him and divorce

my wife accordingly, I will never be happy.

The frieddship between Bambang and Haryono seems so  firm that

Bambang sincerely believes that Haryono's affair with Yanti is
genuine, He states:
What I can do now is to divorce Yanti. I am already
willing to do so because she is going to marry Haryono if
I divorce her., 'I feel already thankful to my friend
Haryono for marrying her, :
Thus Bambang himself mentions that he is thankful Haryono is

marrying Yanti. He seems to wish sincerely for Yanti's happiness

and to believe positively in her future happiness with Haryono.
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However, having heard this statement the counsellors show their
anxiety about Yanti's future marriage, for Haryono has already
divorced his wife before and divorce might become his habit. If so,
Yanti may be divorced again by Haryono. Thus, the dissolution of
the present marriage may not bring Yanti happiness in spite of
‘Bambang's wish. On this point, Bambang states that he has made
careful arrangements to deal with that possibility:

I have already made him [Haryono]rpromise not to repeat

divorce. I made him promise in front of Pak RK

(neighbourhood association head), as witness; therefore, if

something wrong - happens, I can send him to Pak RK. They

will discuss first what is wrong [before Haryono does any

harm to Yantil.

Invaddition to this practical precauﬁion, he says that he is praying
to God as follows:

Also I pray-day and night so that they [Haryono and Yantil

can continue to live together until they become

grandparents. I pray so that they don't repeat- breaking

up and marrying. For it is not good. I pray to God that

she will be in a good situation forever and that,if it is
possible, she is happier with her new husband Haryono who

is my 'brother'.(4)
Thus Bambang péys a great deal of attention to Yanti's 'present and

future happiness, practically as well as spiritually. -

Bambang's attitude and cdnduct can be better understood if we
take into. account the religious value of sincerity mentioned above
(pp. 116-7). 1In return for his sincerity in wishing ‘the habpineSS'
of Yanti in her new mafriage, Baﬁbang hopes that Allah may grant his

request'as well:

ot o s i e et s e e e e

address to a younger sibling, or a younger friend of ego.
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I am ready to divorce my wife sincerely (sudah saya

ikhlaskan, 1literally 'already I am sincere'). Then, if

possible after I have divorced my wife, may I hope that I

am also given a better marriage partner [by Allah] than

the one I have now. . :

In summary, Bambang obeys the requirement of Islamic law: he
is going to divorce his wife reputably and shows no sign of
resenting his wife's new marriagé. He not only fulfils‘ these
religious obligations but also considers his wife's future happiness

and has taken practical precautions to prevent her from ending up in

a divorce situation again.

Yanti, in contrast to Eambang, has kept. quiet all through the
counselling session although she has been sitting there next to him
all the time. When the major part of the conversation with Bambang
is over, the counsellors turn ﬁq Yanti and ask her thrée questions
as follows:

(1) at the time of marriage was she reélly happy with Bambang?

(2) does she truly want to‘marry Haryono? and

(3) is she sure that Haryono will marry her?

To each of these questions 'she answers affirmatively.

It should be noticed that the counsellors do not ask Yanti why
‘she commits adultery or blame her conduct. Instead, the'counsellors
are concerned about her future marriage. The counsellors ask Yanti
such - questions as ;"is he [Haryono] really willing to marry you?",
"has he already declared himself?", and "do yOﬁ alréady have his
promise +to marry you?“; -They warn Yanti that if she did not have a
firm promise and she couldn't marry Haryono, she might be

disabpointed in future.
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These concerns of the counsellors correspond with those ofv
Bambang: the possibility of Yanti marrying Haryono and of this new
marriage ending again with divorce. Yanti herself is quite
confident that she 1is going ﬁo marry Har}ono and they can live

happily. She seems to have a firm promise from Haryono.

Apparently because of Yanti's firm determination to marry
Haryono, the counsellors recognize -that the present marriage has no
chance to continue and that it 1is better for both partners to
dissolve it. They state as follows:

We hear enough now to understand your situation, my
children.(5) It seems to be like this: the main point

is, if you, Bambang, could reform your wife you would do

so. However, you seem definitely not to be able to

persuade your wife and change her, just - like you cannot

change time. Now we also consider that your marriage must

be dissolved. :

There is nothing we can‘do now for what has happened
“in the past. Truly divorce is not permitted by Allah
unless there are some definite reasons for doing so. But,

‘it is understandable to dissolve marriage if one's wife

commits adultery. Therefore, your divorce 1is to be

regarded as reasonable conduct,

The counsellors' statement above indicates that, even though
divorce is generally disapproved of and is»discouraged'réligiously,
Bambang's conduct in divorcing Yanti and his manner of divorce . is
permissible in terms of Islamic law. For, firstly, Bambang has made
efforts to stop Yanti's relationship with Haryono in order to save

the present marriage but has had no success. Secondly, Bambang has

a juétifiable reason to‘divorce his wife, i.e. her adultery.

(5) In the original text the word 'nak' 1is wused for this. Nak,
shortened from anak, means 'child' or 'children'. Nak is also a
term of address to a perosn of the generation of ego's children,
In this context the term nak is, of course, used in the latter
meaning. T
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Following this general statement, the counsellors give petua

(religioﬁs advice) to Bambang and Yanti, urging them to reflect on

their past marriage, recognize their own shortcomings, and improve

in the future:

[to Bambang]

This marriage can be dissolved, but you must be
cautious. Because there 1is something wrong with you.
For, why has it come to the point where a man has been
left by the adultery of his wife? It means that he has
not been cautious and there must be some causes [for her
adulteryl. '

It is best that he
kesenangan). He should
so much disturbed. But

creates his own happiness (membuat
not endure it until his emotion is
very often the true cause is not
felt by himself. If I were the wife, it would be
impossible for me to be happy with another man when a good
and wise household head influenced me and treated me with
right conduct. If I am wrong, please forgive me. What I
want to say is that there is a female whose behaviour is
ugly and there also is a male who is not cautious enough.

Therefore, even if you consider that you have acted
wisely, it is better now to think that you have acted
stupidly. You can improve yourself so that you as a

household leader can be happy (bahagia) in this world
the world hereafter.

and

[to Yantil]

You, Yanti. You are now going to get divorced

above

happy

because you have been having
friend already for one year.
of situation? What were the
which made you unhappy [with
with your. saying that you
there is anything, say
unimportant.
unhappy?
didn't want to go out?

it, .
What is it that Bambang said which made you
When Bambang invited you to go out with him, you
There must have been some causes
which made you unhappy with Bambang.

an affair with your husband's
How has it come to this kind
causes? What were the causes
Bambang]? I am not satisfied
like Haryono., What else? If
even if. you ¢think it. is

Think.

The main point to Bambang made by the counsellors in . petua

is that hié own happiness

himself, treated his

wife

is most important. If he had

rightly and made her

been

happy
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accordingly, then Yanti would never have committed adultery nor
would she have been happy with Haryono. He is advised to rreflect
upon his own conduct and to improve himself so that he will be happy

in this world and in the world hereafter.

Yanti is asked to think over her married life with Bambang to
find out what was the fundamental cause of her unhappiness. ' The
counsellors are anxious lest she may be trapped in the same kind of
situation with her new husband if she gets married again. The
counsellors advise Yanti as to her future marriage as follows:

When you get married. with your new  husband, your

understanding of marriage must be altered. You must not

behave yourself just like this time. Your conduct has not

been good at all. To leave a husband to marry another man

is very dangerous. Therefore, when you are already

married with your new husband, you must be cautious and

faithful. : '

Thus through the whole counselling session the main criterion
is 'happiness': happiness of the husband and of the wife, happiness

in the present marriage as well as in future marriages, and

happiness in this world as well as in the world hereafter.

Marital Obligations and Rights

As described in Chapter III, marital obligatiohs and rights are.

| closely related in Islamic teachings. The failure to fulfil marital

obligations by é husband or by a wife may give the right to dissolve
the marriage to the partner. It also happens that a husband'who has
not fulfilled his marital obligations, such as . the maintenance of
his wife, cannot divorce her unilaterally: he must pay up the whole

amount of maintenance for the period he has neglected in order to be
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able to divorce her.,

It has been conventipnally assumed by Western scholars that the
Muslim husband can’ divorce his wife at his convenience (Prins
1951:290, H.Geertz 1961:71, Lev 1972:145). However, he may Hdo . 80
only when his own conduct is justifiable according to Islamic law,
Below ,'by examining another counselling casé in detail, I shall‘
illuStrate how Marital obligations and rights to dissolve marriage
are mutually related and how they are mentioned in actual

conversations between the counsellors and the clients.

VI-3-4-1 The Case of Tomo and Inem: A Summary .

This is a case which was counselled on July 27 1971 at the BPY
office of our study. As in the previous case, all personal names

and piace names are fictitious. A summary of the clients' situation

is as follows:

The marriage of Tomo (husband) and Inem (wife) was
arranged by their parents. Inem agreed to marry Tomo
under a condition: Tomo and Inem would live together with
her uncle after marriage, because she could not leave him
behind [for unstated. reasons]. Tomo accepted this
condition and they got married six years ago. .

After marriage, however, Tomo did not keep his
promise and stayed on in his sister's house for the reason
that he had to look after her. According to him, she was
busy expecting a baby and her husband was not taking care
of her.

One year after their marriage, Tomo requested consent
from Inem to get married with another wife, Rati. Inem
gave her consent to Tomo but, in return, asked him ¢to

dissolve their marriage. He married Rati but had not
taken any action to dissolve his marriage with Inem up to
now.,

Tomo is a daily worker (buruh harian). . He used to
work in the weighing section [of a factory]. Now he is
not working because the factory has been closed down. His
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‘living 1is supported by Rati (his young  wife) who is
working in a tea factory.

Inem is a seamstress in a hospital. For the 1last
five years since Tomo has married Rati, Inem has not
received any money from Tomo for her living. She has not
spent any time together with him, either.

- VI-3-U4-2 The Case of Tomo and Inem: An Analysis

Tomo (husband) is the petitioner in this divorce case. He
presents a number of reasons for divorce and explains his marital

situation to the counsellors.
Tomo starts his statement as follows:

First, I have refused to go along with Inem and to 1live
with her and her uncle. Second, according to my situation
as a married man, I waited for one or two years for her to
come to live with me. .Even after three years she did not
come. I waited and waited. When it became no 1longer

certain that she would come to me, I started to look for
another marriage partner.

The counsellors interupt Tomo here. wﬁat he intended.‘to mean
.by his statement seems to be as follows: (1) He has done nothing
wrong because he has been waiting for so long for Inem to come to
live with him (as we shall see later, the fact is that he did not
even wait for one year); and (2) he is not to be blamed because he
has sdught _another wife (Rati) since Inem has hot fulfilied her

obligations as a wife.

If Tomo's statemeht is true and if 1Inem has neglected her
marital obligations arbitrarily, Tomo will consequently obtain the
right to divorce his wife without offending Islamic teachings. This

~is the point which Tomo seems to have tried to get accepted by the
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counsellors. He emphasizes that his éonduct was fightful.

'However,' from the viewpoint of the counsellors, Tomo's
rationalization 1is 'not acceptable. The counsellors give Tomo a
lengthy lecture on the basic‘norﬁs of marriage in Islamic teachings

and then come to the points that Tomo tried to make:

You had already promised previously that you would go
along with your wife [Inem, who is living with her uncle]
but you have broken this promise. Inem wanted to have a
household with you on the condition that you go and live
with her. It meant that you established a household with
her on this condition. In fact, you two already agreed
[on the condition] to each other so that the marriage took
place. Although [you have said that] you waited for her
for two, three years, the situation was the other way
around. It would have been proper if you have gone and
lived with her, but you didn't do so. On the contrary,
you were Jjust hoping she would come to you. That was
wrong. ‘

As described in Chapter III (see p. 40) marriage is a contract.
Therefore, if a - husband makes a marriage contract on certain
conditions, he must fulfil them 1in order for the marriage to

continue. He cannot insist that his bride should behave as his wife

unless he keeps his promises to her.

Hearing the above lecture, Tomo seems to have realized that he
cannot blame Inem for the fact that she has not come to live
together with him. He then:shifts his defence and explains why he

has been unable to follow Inem. Hé states: .

To tell the truth, in relation to this matter, on my side,
I have an elder sister who was terribly busy [and I had to
help her]. I thought that Inem would wait for me and I
could come to 1live with her -as soon as my sister was
released from her involvements. She was expecting a baby
and because of that she was busy. But she was going to be
free sooner or later.
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What Tomo suggests here is that he was responsible for his
sister in the same way as Inem was responsible for her uncle, This .
'responsibility has made it imbossible for him to carry out his

promise to Inem.

In response to this statement of Tomo, the counsellors lecture
him again on the responsibility of a married man and on what should

have been done at the time of their marriage.

What you have said now is not essential. It cannot
be a reason for divorce that a husband, a married man,
gives priority to his sister. Your story has shocked me.
How one can behave like that! For six years!

Haven't you thought well beforehand? [When a couple
marry], they talk to each other thoroughly and then decide
to marry. That is the way it should be.,  Why do you think
a woman exists for a man and a man exists for a woman?
You should have talked [with Inem] many years ago. You
should have said to your sister that you were no longer
taking care of her even though she was going to have a
baby. [If you've done sol, vyour reasons for divorce
should have been different from what you have said now.

It doesn't make sense that your sister who was
expecting a baby has caused the divorce. 1Inem shouldn't

be divorced for the reasons that you have stated. If 1.

agree with you, I will no longer be trusted by people!

The counsellors' lecture above clearly points out that Tomo's
conduct in marrying Inem was wrong from the beginning, for he had
not been prepared to carry out his promises. The blame 1is to be
placed on him;.but not on Inem. Therefore he‘cannot divorce her for

thé reasons that Inem has not fulfilled wife's obligations as he has

stated.
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Tomo then states another reason for divorce as follows:

As a matter of fact that was the first reason and there is

another reason. To tell the truth, I have now two wives:

one is this one (Inem) and the other 1is my young wife

(isteri muda).

The counsellors interrupt him again and ask him whether Inem is
his young wife (isteri muda) or old wife (isteri tua). Tomo answers
ﬁhat Inem is his old wife. The counsellors tell him that it is not
reasonable that Inem, his‘old wife, is the one to be expeiled. If
it is too much for him to have two wives, he shouldnft have married
another wife. It was Tomo who wanted to marry Rati and also it was
he who did so. It is not Inem's responsibility that he now has two
wives. So, why is it that Inem 1is the one who is going to be

repudiated by Tomo?

Thus, Tomo's second TrTeason 1is also disapproved by the
counsellors. Tomo then presents a third reason for divorcing Inem

as follows:

I am stating the truth now. In my opinion, the third
reason 1is that we have been married for six years but we
don't care for each other. On the contrary, as for me,
even though she stands next me now, I don't think of her.
Moreover, she has heard that I have another wife. To tell
the ¢truth, if I had cared for Inem, I would definitely
have been rather hesitant to marry Rati. But  since I
didn't care about her, I don't remember anything.

The third reason that Tomo has presehted makes the counsellors
even more suspicious of his sayings and his conduct. Soon the
counsellors find out the truth through the mouth of 1Inem, as

follows: (1) Tomo married with Rati withih one year after Inem got

married; (2) After -the marriage with another wife (Rati), Tomo has
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not visited Inem even once; and (3) Tomo has not given any
maintenance to Inem for the last five years. Tomo does not dispute

Inem's statements.

Thus the fact is that Tomo has already broken two promises and
deserted "Inem. It is hé. not Inem, who has neglected marital
obligations. Especially he is to be blamed because he has not
fulfilled one of the most fundamental marital obligations for a
husband, i.e. maintenance to his wife. He is told that he must
fulfil this now, retroactively. The counsellors request him to pay
her a whole amount of maintenance for the IaSt five years (Rp 60,000
in total according to the calculation by the counsellors) before he
is able to talk about this divorce. The counsellors instruct him as
follows:

[At the time of your marriage with Inem], you had‘promised

that you would live together with her and her uncle. You

had agreed to do so. But what you have done is not only

breaching your promise, but also you have run away from

her and married another wife.

- It was not a faithful conduct to look for another

wife [in your condition]. You shouldn't have married

another wife before divorcing Inem. '

You have an obligation to support Inem's life. Even
though you have not slept  with her for long, you must
support her. You must give her now the full amount of
maintenance for the last five years.

The payment of maintenande to one's wife is one of the most
fundamental obligations - assigned to the Muslim husband in Islamic
teachings., Tomo has not_fulfilled this obiigation for the last five

years. What Tomo should have done is to divorce Inem following her

request at the time when he got her consent to marry Rati. But, in
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reality, he married Rati without divorcing Inem. The counsellors'
point is that this conduct of his is wrong. Since he didn't divorce
Inem, he still has an obligation to support her regardless of their

marital relationship at present.

Tomo raises an objection to giving Inem maintenance for. the
past five years retroactively. He states as follows:

According to my view, before she and I got married, I

don't remember the amount but I certainly bought her many

things. But now how dare she expect to receive her
maintenance. I haven't seen her for five years. It is

her fault that she did not receive anything from me,

Tomo seems to be trying to justify himself. His statement
implies ‘that he could‘have‘paid her the maintenance if she had been
with him. However, the fact to the contrary is revealed through
further questioning by the counsellors. The counsellors ask about
his occupation and working place. It emerges ‘that Tomo is now
unemployed: he lost his job at a factory due to its closure. Since
then he has not been seriously attempting to find .any other work.
He 1is now completely depehdent on the income of his second wife,

Rati.

As soon as the counsellors find out the two facts that (1) no
paymenﬁi of maintenance to Inem hési been made for the last five
years, and (2) there is nothing to be blamed on the side of >Inem.
the tide bseems to ﬂurn definitely against Tomo. Tomo has no right

to divorce Inem unilaterally in this situation.
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The counsellors then shift the questioning from Tomo to Inem
and tell her that they will help her according to what she wants to
be done. This meanslthat if Inem wants to continue this marriage,
she can do so. If she does want to dissolve it, she can do so. as
well. The counsellors first check with Inem apout the possibility
of continuing this marriage on the condition that they advise Tomo
to improve himself. Inem answers 'no'. She states:

I have already been very much annoyed by him, As a matter

of fact, it wasn't even one year before he married with

another wife. . . . [to answer the counsellors' question

whether she really gave her consent to Tomo to marry with
another wifel] Yes, I agreed. But after he got my consent

to marry another wife, he has not spoken - a word to me ever

once. There has been no relationship between us wup to
now. '

‘Hearing this statement by Inem, the counsellors tell her:

It is like this: probably you (Inem) would prefer to get
divorced rather ‘than to 1live together with this man
(Tomo). Right? But I don't intend. to force you to
divorce. We (counsellors) don't want to force you. For
that is a matter of the basic rights of every human being.
The ¢ounsellors seem to have realized that Inem's desire for
divorce is justifiable according to Islamic law. It seems she never
has been and never will be happy with Tomo who is an irresponsible-
‘husband in many respects. However, happiness or unhappiness is
totally dependent on the individual's perception; It is not
possible for a third party to judge whether she is happy or not in
‘her marriage. Therefore the counsellors try to make Inem  recognize

that the ‘one who must decide -either to dissolve or to continue the

marriage is she herself, no one else.
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The actual outcome of this counselling':session vis that the
divorce 1is approved by the couﬁsellors on the ground thét’the wife
(Inem) wanted to dissolve  martiage. Inem desires divorce,  She
tells 'the counsellors that Rp 60,000 (the amount of maintenance for
the‘last five years which Tomo is ordered to pay by the counsellors)

can be nullified if Tomo divorces her immediately.

Thus Tomo eventually divorces Inem according to her demand, but
not according to his own desire. The counsellors tell him: "This
divorce should not be coming from the husband's side because, if so,

Allah will be angry with you (Tomo)".

As has been indicated above, the éase of Tomo and Inem 1is an
illustration of the fact that"ﬁarital obligations and fhe'right‘to
divorce a spouse are closely felated. When either party of a
mafried couple fails to fulfil his or her marital obligations, the
other party obtains. the right to dissolve their mérriage (see

‘Chapter III, p. U44),

However, this principlg does not work. mechanically. In its
implementation, careful Aconsideration ‘must be made with fegard to-'
the sbecificity of an actuél situaﬁion. A case of neglect of
marital obligations must be thoroughly examined with regard to thé
causeé of the case. Circumstances, motivations, and the sequence.of
“évents leading torsuéh‘a situation must be accounted for accufately.
Only after such a careful examinétion is the individual's behaviour

judged according to Islamic law,



Page 135

_In'the case of Tomo and Inem, if ﬁere facts were considered,
both should be blamed because both have failed to perform marital
obligations: Inem has neglected the obligation of giving domestic
comfort to her husband, while Tomo has failed to support his wife's
living. Howéver. as stated above, Vthe counsellors' judgement 1is
that Tomo is the party to blame, but not. Inem. Inem's reason for
her neglect of marital obligations 1is acceptable according to
Islamic law while Tomo's reason is not. Thus, Inem's failure to
perform her marital obligations has not giveni Tomo the right to
divorce her. In contrast, Tomo's failure has given Inem the right

to dissolve her marriage with him.



CHAPTER  VII

DISCUSSION

VII-0 Introduction

In previous chapters I have describéd how the dissolutioh of
marriage aﬁong Kotagede Muslims 1is governed by Islam and how the
local reality of their divorce behaviour is understandable accbrding
to'vislamic laﬁ. The major - finding of my field research is that
Islam regulates personai and ,social behaviour as well as the

administrative and legal aspects of'the dissélution of marriage.

This finding, however, differs radically from views held by . a
number of social scientists who have studied Javanese divorce: they
start from tﬁe assumption that most Javanese are not 'real' Muslims
and that kconsequently islam has little relevance'to their divorce
behavibur. In place of Islam, attempts have been made to explain
the Javanese divorce behaviour in terms of Javanese culture (or
sub—cultures5. However, sucH a cultural analysis has encountered a
series of difficulties in providing a comprehensive and logically

consistent explanation of divorce behaviour among Javanese Muslims.

In this chaptér, I shall discuss some of the problems derived
from +these difficulties. First, I shall examine how Islamic law
(syari'at and hukum) has been misunderstood in'some‘stqdies 'dealing
with Javanese divorce and then delineate how this misunderstanding

has induced misperceptions of the reality.



Page 137

VII-1 Misunderstanding of Islamic Law

A number of social scientists seem to have experienced
difficulties in understanding ﬁhe working of Islamic law (sxari’at
and hukum) on divorce ambng Javanese Muslims.. At least, the
following three areas have been problematic: (1) conditions under
which the dissolution of marriége is permitted; '(2) the right to
dissolve the marriage; and (3)'ways of dissolving marriage. Below

I shall discuss each of these points,

VII-1-1 Conditions Under Which the DisSolﬁtion of Marriage‘IS'Permitted

One important proﬁlem to be clarified is the conditions under
- which the dissolution ‘of mérriage is permitted acéording to the
Islamic law (syari'at and hukum). It has - been comﬁonly believed
that Islamic law allows the husband to dissolve the marriage‘without
any restrictions., For example, Prins, who was a Dgtéh coloniai
administrator and the last professor of adat law in the Batavia Law
School, states: "The Muslim religious lawihas given the husband his
well-known special privileges, 1i.e. he can repudiate his wife
whenever he likes and she haS to go" (1951:291). Hildred Geertz
also states in a similar vein, "With or without the wife's consent,

the husband is granted a divorce simply on request" (1961:71).

However, my examination of Islamic law books written by Muslim
scholars does not reveal any instances in whigh divorce is approved
without justifiable conditions. As I have déscribed in Chapter III,
Allah enjoins Muslims to make every attempt to maintain a marriage

(4:35), Only when these efforté, not only'by the parties themselves
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but also of other people concerned with the divorce, to maintain the
marriége have failed, is the dissolution of marriage pefmitted.
Furthermore, hukum has a number of specific regulations about how a
divorce action must be conducted (see Chapter III). Also it is
important to realize, though it is often overlooked; the fact that
Islamic law requires two witnesses to dissolve a marriage, which
certainly constitutes a Trestrictive condition on divorce. Thus,
Islamic law approves the dissolution of marfiage only upon sgecific
conditions. The Western social scientist's view that the‘Muslim
husband may and can repudiate his wife unconditionally, that is,

arbitrarily and absolutely, is incorrect.

VII-1-2 Right to Dissolve the Marriage

Another important problem to- be discussed 1is the right £Q
dissolve the marriage. A common view among Western social
scientists is that Islamic law gives the right to divorce only to
the husband whereas the wife has no such right. For example, Lev,
who studied the Indonesian Islamic courts, stateé: "Basically ‘the
problem is. that the righ£ of divorce rests entirely with men.

. Conceptually, wives have no right to divorce at all“

(19721 147).

However, when we ;tudy any commentary written by MuSlim»
scholars on the Isiamic law of divorce, not only the Indonesian
textbook which I referred to in Chapter III but also those  from
other Muslim countries, it is clear that women do have the right to
dissolve the marriage. For'exampie. Ahmad, a Jjurist 1in Pakistan,

states:
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Under the provisions of Muslim law, the right to the
dissolution of marriage does not rest with the husband
alone, but the wife has also been given this right, though
it is- not as absolute as that of the husband. She can
herself terminate her marriage under certain conditions or
get it dissolved through a gqadi if there are genuine
grounds for such a step. But, generally speaking, the
right- of the wife is not coextensive with that of the
husband. The difference lies in the fact that whereas the
husband- can himself divorce his wife, the wife can, except .
under special circumstances or conditions, obtain . the
dissolution of her marriage only through the intervention
of a qadi or an Arbitrator. (Ahmad 1972:13-14)
In the statement above, there are at least two points relevant to my
discussion: (1) the wife as well as the husband has the right to
dissolve marriage, and (2) the right of the wife is not coextensive

with that of the husband.

It seems to me important that the right to dissolve marriage in
Islam be divided conceﬁtdally into two kinds:. (1) the right Eé
demand the dissolution of marriage, and (2) the right to proclaim
the dissolution of marriage. What Ahmad meant by '"not coextensive"
refers, in my terms, to the fact that the husband has both - these
rights, the right to demand and the fight to proqlaim the
dissolution of marriage, whereas the wife has only_one fight,‘ i,e..b
that to demandA the dissolution of marriage. Some Western social
scientists seem to have come to a mistaken conclusion that, because
Muslim women have no right to proclaim divorce, they have no right

to demand divorce at all,
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VII-1-3 Ways of Dissolving Marriage

Another important problem to be discussed is the Islamic
concept of the dissolution of marriage. There are four main
concepté concerning Javanese divorce often mentioned in Western

social science literature, i.e. talak, khuluk, fasakh, and

talik-talak. These terms seem to be treated as different kinds of
divorce. For example, khuluk is explained as a type of divorce
"when the husband is induced to renounce his wife upon hef rgquest
and receipt of a payment from her" (Ter Haar 1962:201). It seems
that wﬁen a divorce fits the above definition, it falls
automatically into the cétegory of khuluk. A similar kind of

reasoning seems to be operating with the distinctions drawn between

talak, fasakh, and talik-talak.

However, when the meaning and usage of these terms in Islamic-
" law are carefully examinéd, it becomes clear that they do not refer
to the kinds but to the ways of dissolving marriage. For 'example,

kKhuluk is referred to in the law textbook by Junus as follows: "p

‘wifebmay demand a divorce from her husband by the way (dengan jalan)
of Kkhuluk when there are ‘significant reasons to do so" (Junus
1956:131 [my translationl]). The Pakistani jurist Ahmad also states:
"It  [Khuluk] ‘is one of the ways of'the dissOlupion of marriage and
has been well recognized and followed from the eariy period of
Islam" (Ahmad 1972:219). Junus gives a further explanation of

khuluk: "khuluk is a divorce settled between the husband and the

wife by the payment of 'iwadl from the wife's side and it may be

proclaimed either talak or khuluk"(1956:131).
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As mentioned above, in Islamic law the right to proclaim the
dissolution of marriage rests entirely in the hands of the husband.
If a wife uses her right to demand divorce and offers to pay 'iwadl
to her husband, he may receive the payment and proclaim the
dissoluﬁion of marriage by using the.term 'talak'. Iﬁ this case
this divorce will be categofized aé a talak (repudiation of a wife
by the husband). ‘However, if he uses the term 'khuluk' for the
proclémation of the dissolution of marriage, then the same divorce
action canibe categorized as a khuluk (a divorce by the wife's

demand with the payment of 'iwadl).

I believe that this very common error of equating the
definition of each term with only one category of divorce has been
critical. As will be seen in the- next section, this error has

induced a distortion in the perception of the reality.

VII-2 Misperception of the Reality

 In anthropology, four works which, in part, treat Javanese
divorce have been published in English to date: Preliminary

Description of the Javanese Kinship System by Koentjaraningrat

(1957); The Javanese Family by -Hildred Geertz (1961); "

Cross~Cultural Study of Divorce with Special Reference to a Javanese
Village", an M.A. thesis by Pandam Guritno (1964); and Javanese
Villagers by Robert Jay (1969). 1In politiéal science, Daniel Lev's

work, Islahic Courts in- Indonesia (1972) contains a ‘detailed

ethnography of divorce handled in religious courts. In demography,
since Masri Singarimbun and Manning published "Marriage and Divorce

in Mojolama" (1974), a number of similar studies based wupon survey
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research have appeared (see Bibiiography).

After examining these contemporary works on _divorce conducted
by a number of schélars in various social science disciplines, it
seems clear that the work by Hildred Geertz (1961) stands apart from
the rest. It was the firstAanthropOIOgical inquiry into divorce in
the field and has had the most profound»influence on the'schoiars in
other soéial science disciplines. Almost without exception these
scholafs refer to her work as a point of departure. Since the work
of Hildred Geertz occupies such a prominent position in the study of
Javanese divorce, I shall focus my discussion on her work -and
.examine_ Her ethnography in detail. I shall discuss her ethnography
of Javanese divorce at the administrative, institutional, social and
personal levels. By focusing on the work of Hildred Geertz I do not
mean to single her out for criticism; the misconceptions I find in-
her treatmeht of Javanese divorce are to be found also in the work

of other social scientists who deal with the subject.
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VII-2-1 At Administrative Level

The system of administrationbfor the dissolution of marriage(1)
can scarcely be understood. without some understanding of Islamic
law, especially at the level of syari'at, for the system is.
constructed upon Islamic teaching and it operates according fo the
Islamic law. As we have seen above (Chapter IV), there are three
kinds of admihistrativev organs which deai with the‘dissolhtion of

'marriage in Java today:v Kantor Urusan Agama (KUA, or Office of

Religious: Affairs)} Pengadilan Agama (PA, or Islamic Religious

Court), and Badan Penasihat Perkawinan dan Penyelesaian Perceraian

(BP4, or Body for Marriage Counselling and Divorce Settlements).
These three organs seem to be  perceived by most Western social

~scientists as separate systems, office, court, and counselling body

respectively, as their names in English translation indicate.
However, these English names are rather inadequate glosses of the
Indoﬁesian terms and it is difficuit to grasp the real significance
of these organs and the interrelationships among them through such
Engiish terms. Even though KUA, PA, and BPY4 may appear to be
separate and mutually unrelated, they are, in fact, integral parts

of the system of administration of Islamic law in Java today.

Concerning the role of religious officials, Hildred Geértz has
made the following general statement which has often been quoted as

a piece of standard description for Javanese divorce:

(1) The term 'administration' used here differs  from the Western
convention of distinguishing it from the 1legislature and
Judicature but rather follows the Islamic conceptualization.
Therefore, by this term all the organs in charge of handling the
dissolution of marriage according to Islamic law are covered.
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It is easy to get divorce in Java. Husband and wife
usually notify the village religious official (the modin),
who helps with weddings and divorces and conducts
funerals, He then accompanies them to the Subdistrict
Religious Official (the naib [the head of KUAJ]), who
actually performs the marriages and divorces and keeps the
records. With or without the wife's consent, the husband
is granted a divorce simply on request, and the major
function of the official is to record it and to supervise.
and enforce the support of the wife and children.
(ibid.:71)
The statement quoted above contains two problems: one 1is the
competence of KUA and the other is its function. Let me discuss

these points one by one.

In rélation to the competence of KUA, Hildred Geertz has stated
that."therhusband is granted a di?orce simply_on requgst". She does
not say explicitly who grants a divbrce to the husband. According .
to the context, it sounds as if KUA granted a divorce to the husband
on his request, which is, as we shall see below, misinformation.
However, the more impoftant problem here is not 'who grants a
divorce' but the idea itself of 'granting a divorce'. 1In Islam, the
concept of 'granting a divorce' in the sense equivalent to English
usage simply does not exist. Marriage is a contract in‘ Islam,
Therefére, divorcé is either.the'dissolution or the nullification of
a marriage contract by the parties coricerned, 1i.e. the husband
and/or the wife. This is 'very different from thé concept of
'grantiﬁg‘a divofcé'. Moreover, KUA 'éfficials dp -not have ﬂhe ,b
authority to dissolve or to nuilify a marriage. Therefore, Hildred
Geertz's description is misleading both about the Islamic concept of

divorce and the competende of KUA in the administration of divorce.
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As to the function of KUA, Hildred Geertz haé stateq that the
naib (the head of/ KUA) T"performs the marriages and divorces and
keeps the records" kgg;g.). She also has stated that "the major
funétion of the official is to record it [divorcel" (ibid.). It is
not clear what is meant by thé expression, "the naib performs
divorces". It rseems, however, that her perception of the role of
the haib is that he offiéiates at‘the divorce and records it. This
understanding of the role of the naib is, in faét. extremely narrow.
The. general roie of the naib, as a rgligious official, is ¢to guidé
people toi follow Islémic teaching and its law. The first task‘of
the naib in hanaling divorce is tov give nasihaﬂ (advice) to the
concerned barties to encourage them to rethink their intention of
: diSsolving their'marriage.(Z) If he>concludes that divorce is the
on1§ way for the parties concerned to be happy, his second task is
to examine whether the intended dissolution of marriage can be .
approved 1égally (syah) according to Islamic law. His third task
‘ is, tﬂen, to see that the dissolution of mérriage is carried outi
according to Islamic 1law.(3) His final ‘task is to record the

divorce and to issue a divorce certificate (surat talak) to the .

wife.

(2) Officially speaking, this role was already handed over to BPY4 at
the time of my research in Kotagede (see Chapter IV). However,
since Hildred Geertz conducted her research before BP4 was
established nationally, this advisory role may have still been
performed by the naib. See also Lev p. 146, for nasihat.

(3) In the naib's execution of the Islamic - law the modin has a

’ particularly significant role: (1) as informant, for he is the
one who knows the personal details of the concerned party, and
(2) as witness, since Islamic law requires two witnesses when
the divorce is proclaimed by the husband. . Hildred Geertz has’
overlooked the significance of the modin's role. She gives us
an impression that the modin is simply an escort for the party
or someone comparable to a bridesmaid or best man at a wedding.
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Thus, the general role of the naib or the officials of KUA is
to guide the couple to follow Islamic teaching and its law. The

recording of the divorce is only a minor part of the general role,

Furthérmore, Hildred Geertz has also been confused about PA as

the quotation below indicates:
If he [the husband] refuses [wife's request for divorcel
and she remains resolute in her desire to divorce, it is
more difficult, but not impossible, for the wife, by legal
action, to force him to divorce her. At the time of
marriage the husband makes a statement that he will grant
her a divorce if he does not fulfill certain stipulated.
requirements, and she must prove that he has not fulfilled
them, . . . The district religious officer [KUA] cannot
handle these cases (called taklek); they must be sent to
the next higher 1level, the religious court (Qengadilan
agama). (ibid.:72) g

Here the problem concerns the nature, structure, function,

competence, and accessibility of PA.

The above-quoted 'statement by Hildred Geertz seems to indicatg
a <confusion on the nature of the two organs responsible for the
Islamic administration of divorce, KUA and PA, She has apparently
thought that to take a.divorce case to PA is a legal action while to
take it to KUA is not. However, from the viewpoint of Islamic law,
both procedures are equally legal, i.e. actions in accordance with
the requirements of the Islamic léw; This confusion has induced a
further error: PA is perceived as a 'law court' while KUA is
perceived as a ‘registration éfficé'. However, in fact, the
difference in the nature of KUA and PA does not rest on whether one
or the 6ther deals with 'legal action'. As stated above, in Islam
only‘ the ‘hquand has the right_ tb, proclaim the dissolution of

marriage and the wife does not have this right. This feature of
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Islamic law influences the system for the administrationzof the
dissolution of marriage. If the husband proclaims the dissolution
of marriage and if the act is acceptable as iegally valid (gigg).
then the divorce will be handled at KUA. If the husbandi cannot or
does not want to procléim the dissolution of marriage but if there
are>1egally acceptable reasons for the dissolution of'marriage. then
the case will be presented to PA. Thus, KUA and PA are both
integral parts of the general system of the administration of

Islamic law.

As to the structure of Islamic administrative system concerning
divorce,' Hildred Geertz has stated that "they»[divorce cases‘calléd
taklek] must be sent to the next higher level, the religious court
(PA]" (ibid.). She has obviousl& tﬁought that PA is the next higher
level of administration above KUA. However, PA is not part of an
administrative hierarchy which includes KUA. Certainly, both KUA
and PA belong to.the Minisﬁry of Religion. However, they are organs
~ belonging to vtwo mutually independent administrative hierarchies
(see‘Chapter IV). The same statement sounds as though KUA sent some
of the divorce ~cases to PA while it - handled the rest itself,
However, in reality, KUA does not send any cases to PA. Cases
‘submitted to PA must go through an eﬁtirely different channel, that
is, through the general administration (see‘Chapter'IV). A wife who
takes her divorce ,éase to PA is required to present documents
prepared by tﬁe head k(ggggg) of tﬁe local government in whose
territory she resides. Thus, the head of KUA is not invloved in the

divorce procedure through PA.
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On the function of PA, Hildred Geertz has stated that the wife
can force her husband to divorce her by légal action (ibid.). 1In
other words, she implies that PA's function is to.help the wife to
forcel her ‘husband to divorce her. However, as we have seen above
(p. 82), the primary function of PA is to persuade the wife to
reconsider her  intention of dissolving: the mafriage. Lev's
illustration of . this conciliatory'function of PA, already quoted on
page 82, should be recalled with regard to this point.A Lev has
given us a vivid picture of how the religious judges behave in the
divorcé court: they put a great deal of effért into attempting to
prevent a divorce from taking'place. It might be difficult  for
thése who are only familiar with the Western notion of the role of
the judge in a divorce courp to appreciate this concilatory role of
the Jjudge as an essential part of the function of an Islamic court

in Java.

On the judicial competence ofrlPA the presentation made by
Hildred Geertz leaves much to be desired. She has stated that the
wife, by legal éétion, "fqrée[s] him [the husband] to divorce her"
(1919.), The religious Jjudge of PA;’however; does not force the
husband'to.divorcé his wife, nor has he such éuthority. In cases
- where there is a dispute betweenrﬁhé husband and the wife, the judge
of PA appoints two arbitrators (hakam): onerperson‘from the family‘
of the wife and ﬁhe other from the family of ihe husband.(see
‘Cﬁapter I11). These arbitrators try to bring peace between the

couple and encourage them to continué their marriége. However, if
their attempts at reconciliation fail, tﬁe arbitrators may décide to

recommend that the marriage be dissolved. They then report to the
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judge of PA, who conveys their recommendation to the husband. The
husband is obliged to follow the recommendation made by the
arbitrators. Thus, the judge of PA himself does not make the

decision whether -the marriage should be dissolved or not.

The judge of PA makes a decision to nullify or .terminate the
marriage only if the huéband cannot proclaim the divorce (due to his
physical absence, illness, or some other reasoné). As Qe have véeen
.in Chapter V, many ines come to PA to request the dissolution of

their marriage because of their husbands' incapability of

proclaiming divorce: almost half of the cases we examined were
those in which the divorce request was made by the wife due to the
fact that the whereabouts of her husband had been unknown for a

 considerable length of time.

Concerning the competehc¢ of KUA and PA, there afe still a
couple of minor but not insignificant problems in the statement of
Hildred Geertz. She has stated that "[KUA] cannot handle these
cases (called taklek); they must be sent to [PAI" (ibid.).
Firstly, a difficulty in this statement is the use of the term,
'taklek' by which' the institution of talik-talak seems to be
referred to. (see Chapter III on this institution). However,

according :to the Javanese infqrmants, talik;talak is usually not

shortened as taklek. . Taklek, or ta'lik in the original Arabic,

means 'pending or hanging', and taklek in Javanese means 'promise'.
In actual wusage, taklek is wusually combined with talak as
talik-talak to mean ‘'conditional divorce'. Secondly, if what

Hildred Geertz is referring to by"taklek' is taiik—talak. then her
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statement that KUA is incapable of handling palik-talak sounds
strange, for such cases do not present a problem of‘ competence but
of procedure. . If a careful examination of the talik-talak form
available at KUA had been made, it must. have been obvious that among
the requirements which enable va wife té dissolve the marriage in

this way (see Chapter III pp. 49-51) is the condition that the wife
must submit  the case to a religious judge of PA. This indicates
that, in Javanese religious administration, there éan be no
talik-talak divorce if the wife does not take the case to PA.
Furthermore, the above—quoted‘statement‘suggests that the divdrce
cases handled by PA were only talik-talak cases. PA, in fact, deals

with a wide variety of divorces, including talak, -talik-talak,

fasakh, and syigaq (cf. Lev ibid.:154), but this fact seems to have

been overlooked.

Finally, there is a problem concerning the accessibility of PA.
According to Hildred Geertz, divorce through PA is "more difficult,
but not impossible" (ibid.). This statement suggests it is very
difficult for the ordinary Javanese to have access to PA and make
use of it for divorce. This picture.might’have been appropriate for
PA in  'Mojokuto', but it seems difficult to generalize for Java.
Lev, who has observed a number of PA in various parts of Java,
states as follows:

[Ulsually the people in court, mainly women, are obviously

from the villages or urban lower classes. For most of

. them the Islamic court is seldom _overwhelming. In
appearence and procedure pengadilan agama are low key,

more or less informal, and, if not altogether comfortable,
at least not prepossessing (Lev ibid.:123).

My observation of PA in Yogyakarta as to . its accessibility  would
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confirm Lev's view. PA seems, indeed, an institution of the wives
of the lower classes. It seems wrong to assume that PA is a
Javanese equivalent of Western 'divorcé court' which costs money and
trouble, and is, therefore, somewhat ihaccessible to the poor and‘

uneducated lower classes.

VII-2-2 At Institutional Level

The'dissolution of marriage as a social institution among the
Javanese Muslims is based on Isiamic law.(4) . As stated above, in
Islam the.husband has the right to demand as well as to procléim the
dissolution of marriage while the wife has only the right to demand
it but notAthe right to proclaim it. Consequently, two types of
divorce procedures operate: one is EElEE; the diésolution'of
marriage when the husband proclaims the divorce, and the other is
rapak, the dissolution of marriage when the hﬁsband cannot or does’
not want fo proclaim it but the wife demands it. As we have seen
above, these tw§ tybes of divorce procedures are well
institutionalized in the religious.administration:“gglgg is dealt
with in KUA and rapak in PA ; IélEE and rapak parallel each other
as social institutions for the dissolution of marriage and- aré‘

equally important in the ‘implementation of Islamic law.

This system, however, seems to have been misperceived by many
Western social scieﬁtists. ‘Firstly, they seem to believe that talak
is the only institution of divorce émong Javanese Muslims and that
divorce cases termed talak comprise all fhe dissolutions of marriage

‘practiced in Java. For example, Hildred Geertz states that "[Tlhe

(4) 'Institution' in the anthropological usage of the term,
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divorce action is called talak" (ibid.:72). On the basis of this

perception she presents government statistics of talak as if the
number of cases presented there were exhaustive and comprehensive
enumeration of all dissolutions of marriage (ibid.:69). In fact,

the government statistics referred to by her are Statistik N.T.R.

(Statistics  for  marriage (Nikah), divorce (Talak), and
reconciliation (Rujuk)) which do not include the dissolution of
marriége through PA  (rapak). Therefore, these statistics provide
the fesults of the operation of only'one of the two institutions for

the dissolution of_marriage.

This misperception seems to ﬁe _related to the use of -an
inappropriate term for the general notion of the dissolution of
marriage. Hildred Geertz has stated that divorce action is jcalled,
Eglgk. However, the general term for divorce iﬁ Indonesian is not

talak but cerai (bercerai in the verbal form and perceraian in the

nominal form). Talak is a technicalvterm for a particuiar divorce
action in which the husband proclaims the dissolution of ‘marriage

and, in Java, is contrasted to rapak .

Furthermore, the nature of thoSe divorce cases presented in
government statistics as 33335 has also been mispe;ceived by Western
social scientists. They seem to have assumed that all talak cases
involve the repudiation of the wife by the husband on his own
demand. However, as described in Chapter V, talak cases include
many different» kinds of divorce: €.8., divorce by mutual éonsent
between the husband and the wife, by the demand of the husband or by

that of the wife; divorce caused by the misconduct of the husband
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or by thét of the wife; divorce caused by the sickness of the.
husband or that of the wife; divorce caused by the incapability ofA
the husband to maintain his family. Talak as a technical term in
the. actual administration of the dissolution‘of marriage has, thus,
a much wider _meaning than its Western dictionary definition

(repudiation of the wife by the husband).

It should also be noted that there is no hention in the wofk of
Hildred Geertz, or in that of other contemporary social scientists,
of the divorce by mutual consent or the divorce demanded by the wife
Qith the payment of 'iwadl to her husband. Yet these kinds of

~ divorce are histbrically reported (cf. Raffles ([1817] 1978:329)
and Ter Haar ([1939] 1962:199)) and are certainly practised today
(see Chépter V). This narrow perception of talak seems to have
prevented investigation of what kinds of divérce are actually

referred to as talak in local reality.

VII-2-3 At Social Level

According to Hildred Geerti, Javanese attitudes towards divorce
are associated with the religious orientations which characterize

three different socio-cultural groupings in Javanese society:

The numerically largest group, those peasants and
lower class town dwellers who emphasize the animistic
elements in Javanese religion, and who tend to a sort of
individualistic ethic, the abangan, see divorce entirely
situationally - as neither good nor bad in itself, and
regard it as a better solution to a conflict than the
ever-present danger of sickness which is seen as a

-consequence of internal turmoil.
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Another group, the santri, which includes peasants
and lower-~ and middle-class town dwellers who. emphasize
orthodox Islamic teachings, .consider divorce morally
wrong.

A third group, the prijaji townsmen, especially those
in the government- bureaucracy, who see themselves as
members of an aristocracy and emphasize the Hindu-Buddhist

. aspects of Javanese religion, « « . [consider it] a
matter of shame and withdrawal of social esteem to be
divorced, . . . (ibid.:137-139).

The animistic abangan see divorce situationally whereas the
orthodox Islamic santri regard divorce as morally wrong. This

abangan-santri contrast seems overly simplistic, In reality, the-

distinction is always blurred. Hildred Geertz states that only the
abangan judge the morality of divorce situationally. However, the
. santri can also share this view, as the following quotation from

Junus indicates:

It sometimes happens that a husband and wife fail in
their efforts to form an harmonious and orderly household
because the two differ in character and desire, or differ
in the goal of 1life and ideals so that there almost
constantly occur quarrels or disagreements  between them.
Although the two have already spent much effort in order
to be able to live together harmoniously and peacefully,
they have not succeeded. Because of this, there is no
remedy other than separation (perceraian) so that the two
should not live in a home full of fires of disagreements,
hostilities and sufferings." (Junus 1956:110, my
translation) . :

Hildred Geertz thinks that the abangan regard divorce "as a
better solution to va conflict than the ever-present danger of
sickness which is seen as a consequence of -internal turmoil"™ (op.
cit.). Junus argues that if there is no remedy other than divorce,

marriage should be dissolved because the husband and wife "should

not live in a home full of fires of disagreements, hostilities, and
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sufferings" (igig.). These two statements are the same in gist.
Junus argues that, if a couple cannot maintain a harmonious and
orderly household, the couple should dissolve their marriage;
Hildred Geertz reports that the abangan believe, if such a‘situation
arises, it is better to dissolve their marriage. Thus, it is 'cleaf
that the way the abangan regard divorce is consistent with the view
held by santri "who emphasize orthodox Islamic teachings" (op.

S&.) .

It should be clear, then, that - Hildred Geertz's notion thaﬁ

santri consider divorce as morally wrong is one—sidéd. There may be
a situation in which the dissolution of marriage is considered as
morally wrong but there may be other situations in which divorce is
considered necessary or even obligatory (see Chapter III, p.446).
Divorce is not a sin in Islam. When there is a justifiable réason
to dissolve a marriage and when the correct procedures are followed,
there is no violation of Islamic morality. 1In other wofds, it seems
pointless to make a categorical diétinction between the abangan and

the santri as far as their attitudes toward divorce are concerned.

The third}grouping, priyayi, in Hildred Geertz's statement is
problematical. Accordihg to some scholars, such as Koentjaraningrat
(19605. the priyayi is actually a status or occupational grouping
which .has nothing to do with religious tradition. He.argues'

convineingly that there are both santri and abangan orientations in

the priyayi. But even if the priyayi héve, as Geertz asserts, a.
Hindu-Buddhist orientation, it is not certain that this necessarily

leads to a view of divorce as a matter of shame, Certainly one can
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observe an accentuated feeling of shame concerning divorce among the
griyayi by comparison with the commoners (wong cilik). One of my
informants, who is a Qireét descendant of the Yogyakarta court and
whose husband was a Bupati (Regent) in Central Java, told me that
the priyayi consider divorce as shameful conduct. “However, this
fact seems to be largely reiated to certain social factors, such as
‘the need for solidarity among priyayi as a social group through -the
network of marital alliance, rather than to any particular religious

traditions.

VII-2-4 At Personal Level

Misundefstanding of the husband's right in Islam  to dissolve
marriage - has led some Western social scientists to a misperception
of Javanese women's personal attitudes and behaviour towards
divorce. It 1is certain that Javanese wives do sometimes take the
initiative in dissolving marriage. This observed fact, however,
contradicts the assumption that a wife has no right to divorce in
Islamic law. Hence, a nﬁmber of plausible explanations have been
developed to solve this apparent contradiction. Taking the work of
Hildred Geertz as an example of this social science approaéh, we
find the statement:

Most Javanese are [also] unaware of the fact that Islémic

law, if strictly interpreted, tends to make extremely

difficult a woman's divorcing her husband. They are aware

that it is actually the man who obtains the divorce, but

most women are sufficiently adept at persuading their

" husbands to divorce them if they are tired of the marriage
- most often by simply leaving him (ibid.:72).
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Heré Hildred Geert:z has‘ obviously thought that strict
observance of Islamic law makes "extremely difficult a woman's
divorcing hér husband", (gg;g). However, on the contrary, when
IslamiC’_law is strictly follbwed, it becomes easier for women to
divorce their husbands, -provided they have justifiablé reasons to do
so, than when Islamic law is superficially followed (see Chapter VI,
the case of Tomo ana Inem). Hildred Geertz's view seems to have
been derived from a mistaken assumption that Muslim women have no
right to initiate divorce. - In fact, as we have seen ébove, they dp

have such a right and they frequently exercise it.

Later Hildred Geertz has stated that "[Javanese] are aware that
it is actually the man who obtains the divorce" (ibid.). If her‘
statement is to mean that the person who obtains divorce is the one

‘who initiateé the divorce, then this person can be in reality either
the husbaﬁd or the wife, not the husband alone. - If 'obtaining
divorce' means 'receiving a divorée certificate', then the statgmenﬁ
must be completely reversed. The divorce certificate is  issued by
an administrative body not to the husband but to the wife (surat

talak from KUA or surat rapak from PA). In this case, it is

actually the wife who obtains the divorce, not the husband. No
matter how the statement by Hildred Geertz is to be paraphrased, it
~is difficult to conclude that Javanese women perceive that "it is

actually the man who obtains the divorce" (ibid.).

Hildred Geertz has also. stated - that "most women are
sufficiently adept at persuading their husbands to divorce them"

(ibid.). In other words, the Javanese woman, if necessary, compels
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her husband to repudiate her by deiiberétely making him miserable.
Her field data, however, does not seem to be consistent with her
statement. There  are seven divorce cases feported in her
ethnography (ibid.:139-~141). There is not a single case among them
which shows that the wife has persuaded her husband to divorce her,
‘Usually, as we have observed ébove, Javanese women do not need to
také such a round-about way to get divorced; they demand divorce

quite openly and straightforwardly (see Chapter V).



CHAPTER  VIII

CONCLUSION

The finding of +this thesis research is that all aSpeéts
'concerning the dissolution of marriage among Javanese Muslims, i.e.
the way of thinking and behaviour of individuals, the nature of
social institutions and the operationqu the ‘administrative system, .
are consistent with the formulations of Islamic law'accgssible to me
and there 1is a case for seeing them as part of an Isiamic system;
This finding 1s admittedly controversial. Neverthelesé. , ﬁheA
internal coherence of the analysis of data presented above, which -
has beenr achieved by employing Islamic law as the point of

reference, can be appreciated without prejudice.

To daté many Western social scientists seem to have Dbelieved
that an ovgrwhelming majérity of Javanese Muslims are 'nominal
Muslims'. A classical statement to the effect was made by Raffles
almost two centuries ago.. According to him, "[Islam] seems only to
have penetrated the surface, and to have taken but little root in
the heart of Javans" (1978A{1817] I:4). Later, Snouck Hurgronje‘
developed the notion of adat léw; arguingvthat Indonesian indigenogs
legal ‘Systems have only absorbed selected elements of Islamic law.
More recently, Clifford Geertz asserted' that the Javanese people
follow three religious traditions, namely‘ indigenous animism,

Hindu—Buddhism, and Islam, and this is reflected in the formation of

three social categories, i.e. abangan, priyayi, and santri.
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This academic popularization has become enshrined in a
tradition of Western social scientists who have studied Javanese
divorce. They seem to have considered, therefore, that there is no
need ‘to study Islamic law for the purpose of studying Javanese
divorce, since the numerically largest group of‘ Javanese is
fabangan' who are presumably indifferent to Islam. - As a result,
most of the empirical research undertaken to date has paid no
attention to‘ Islamic law. This has resulted in a series of
misunderstandings of the reality concerning the dissolution of
marriage among Javanese Muslims, as discussed in the preceding

chapter.

Theré seem to be two reasons why they have labelled the
Javanese 'nominal' Muslims even tnough the Javanese profess Islam to
be their keligion.' The first reason is their misconception of
Islamic law and the second their externalist approach to the study

of religion.

The fundamental nisconception'of Islamic law has denived from
the fact that the difference between Islamic law at the level of
syari'at and that of hukum is not adequately 'appreciated.  Hukum
.implemenéed in Java can, in a number of Ways, be different from the
hukum -of SaudivArabia. However, Western social scientists who have
studied Indonesian Muslims to date have reganded hukum in the Near
East as the authentic Islamic law and used it as the standard for
~evaluating the authenticity of Islam in indonesia. This approach

must be discarded. As W. Cantwell Smith has stated,
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There has in the past been too great a readiness to equate
the Islamic world with the Near East. This equation is
already several centuries out-of-date, and may perhaps
become even less tenable in the future. (1957:293)
This point, however, has not been heeded by those who have studied
Javanese Muslims. Whether Islam has "taken little root in the heart
of Javans" (Raffles) must be discussed in reference to Islamic law

at the level of syari'at, but not in reference to hukum of the Near

East.

By criticising the 'éxternalist approach' to the study of
religion I refer to the fact that'ﬁany social scientists plage too
much emphasis on observable behaviour énd Ineglect' the aspectb of
unobservable internal faith or motivation of individuals. An
‘ethical saying recorded in Kotagede 1is pertinent to this point:
"Faithful Muslims ought not to show off how pious the& are to other
people by saying such things as 'l am tired because I woke up eafly
" this mérnihg to perform an extra morning prayer'; because Allah
knows everything" (from a religious lecture, Qengéjiah, delivered by
the President of the Muhammadiyah, Bapak Fakhruddin, 28 November
1971).. In this context religiosity of Muslims cannot and should not
be studied thfough an externalfgpproach. It would be meaningless
for Western observefs to question individal Muslims how often rthey
perform daily prayers or how often they recite Qur'anic verses in a
day withbut understanding what is also being developed in the

personal faith of the individual.

What I have learned through this thesis research has been an
_éppreciation of the nature of religious faith in the daily life of

individuals. ~The clients of BP4 I have studied, who are mostly
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so-called abangan, are sincerely seeking the most righteoﬁs‘way to
behave as Muslims. The BPY counséllors who are local female
vkeligious_ leadérs, on their part, endeavour to give the most
appropriate petua (religious advice) according to the situations in
which their individual clients find themselves. An analysis of
"these counselling sessions has convinced me that the practice of
regarding the Javanese as nominal Muslims is inappropriate ahd that
any studyrof‘Javanese social behaviour must be based on ‘an ethical
approach'tobthe religious basis for their behaviour. Islamic law as
a whole can be ragarded as an ever-evolving system of ethical
guidelines developing in direct response to the daily gxperiences of
the Muslims. I have only studiéd a certain aspect of Muslim
behaviour (divorce) in a certain place (Kotagede) at a certain time
(1970-1972). Although aware of the dénger of generalization, I feel
that the‘ approach I have adopted in this study can offer useful

guidelines for future research in this field.
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THESIS RESEARCH PROPOSAL
A STUDY ON JAVANESE DIVORCE
Hisako Nakamura

In 1970-72, I accompanied my husband, Mitsuo Nakamura, to Java
for his Ph.D. dissertation research in anthropology. During our
two year stay in Kotagede, Yogyakarta City, Special Region of
Yogyakarta, through my association with numerous local women I
became attracted to the position of Javanese women in the community
as * well as in the domestic situation. In particular, my attention
was drawn to the subject of divorce and I collected some official
statistics and firsthand information on this topic. I now plan to
work on this data to produce a master's thesis in anthropology.

I, Field Site

The principal field site for my research was Kecamatan Kotagede
~in Kota Madya Yogyakarta. I also collected data from the Special
. Region of Yogyakarta in general and from two sub-districts (locally
called Kotagede I and II) in Bantul Regency.

II. Data Collected

My data collected on divorce is as follows:

1. Official annual statistics of registered marriages and - divorces
at regional and local (Yogyakarta and Kotagede) level over. the
period of 1964-71;

2. Records of marriage and divorce registrations in the three
administrative units (Kecamatan) of Kotagede in 1960 and
1964-71; -

3. HRecords of decisions by the Islamic Court of Yogyakarta
concerning disputed marriages and divorces in Kotagede from 1964
to 19713 ’

b, 19Mm national census data on household composition in Kotagede;
5. ~ Records of my observations and recordings of divorce
counsellings given. by Muslim women .advisers at a marriage

counselling office;

6. Results of my own survey on the marital history of 300 couples
who married in the years 1960 and 1965 in Kotagede;



Page 164

7. Records of interviews with local officials of the Office of
Religious Affairs and Muslim women leaders on marriage and
divorce; and

8. Inofmation on the marital history of the members of two kindred
groups (bani) in Kotagede.

III. Research Probelms

I have already done a preliminary analysis of my data while in
the field, and the results of this analysis suggest the following
tendencies and problems:

1. In the town of. Kotagede there seems to be a tendency for
divorces to be less frequent when the residents of a
neighborhood unit ( kampung) are more heavily Islamized or,  in
other words, more santri where a less orthodox-Islamic (i.e.
abangan) neighborhood seems to have a higher frequency of
divorce. Official statistics at the regional level shows this
tenidency even more clearly. These findings contradict the
widely held view that Islamic law and morality facilitates easy
and frequent divorce. ' '

2. Parallel to the above mentioned tendency is the fact that the
more urban a kampung is, the less frequent is divorce: and vice
versa; the more rural a kampung is, the more frequently divorce
occurs there. This also contradicts the commonly held
sociological view that an urban way of life is characterized . by
the disintegration . of primary interpersonal ties, including
marriage, and by the process of individualization, for which
frequent divorce is presumably an index.

3. From a chronological perspective, the divorce rate in Kotagede
has been steadly decreasing in recent years, as well as in the
Special Region of Yogyakarta as a whole. This seems a reversal
of general trends observed =~ in most Western and other
industrialized countries .where divorce rates are constantly
increasing. If it can be assumed that the degree of
modernization in Indonesia has been progressing in recent years,
it seems that there is an inverse correlation between the degree
of modernization and the frequency of divorce in Central Java.

IV. Research Procedures

For my thesis research I intend to study the tendencies and
problems mentioned in Section III above on the basis of more
systematic statistical analyis of my data. The first task 1is to
calculate the divorce rate for each kampung on the basis of official
marriage/divorce registrations. The next step is to = develop
empirical criteria for assessing the .degree of Islamization and.
urbanization. Then these criteria will be used to measure and
compare all kampung in Kotagede in terms of the degree of
Islamization and urbanization. After these two steps, the third
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step will be to examine the correlation between the frequency of
divorce and the degree of Islamization and urbanization in Kotagede.
If any or all of the tendencies mentioned in Section III is/are
supported by more .systematic statistical analysis, then the final
task in my research will be to produce a satisfactory theoretical
explanation for these tendencies on the basis of my qualitative data
and of the ethnographies by other anthropologists who have worked in
Central Java. :

In my thesis, I am presenting a case study of a society where
the autonomy and self-supporting ability of women are traditionally
high. My hypothesis is that patterns of social change, including
change in the institution of divorce, in this kind of society might
be quite different from those known in western -and industrialized
countries, ‘My study of divorce in Kotagede 1is expected to
contribute to our knowledge of comparative social change and the
position of women in a society of this type.

V.  Time Table

Finally, the time schedule for my thesis research will be as
follows: I intend to complete my  thesis -research in one year
(twelve months): two months for studying relevant literature;  six
month for analizing field data; and four months for writing-up the
thesis.
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BUKU PENDAFTARAN TALAK

I Tunggal, Lulan dan tabun waktu men-

tjatat,

Tanggal, bulain dun tahun whktu talak
diutjapkan.
(Hidjrah dan Muschi).

BUKU PENDAF

LRI P ¥

I,

3. tanggal lahir (urour)

Jang monalak {mentjerai):
1. pama leagkap dan aliasnja

2. bin -

4. pekerdjuan

5. tempat tioggal _

6. tanda-tanda istimewa

IV. Jang ditalak {ditjerai):

. nama lenghap dan aliasnja

. binti

. tanggal lahir (umur)

. peherdjaan .

LI N X X ey

5. tempat tingyal

6. tanda-tands istimnewa

_\;f. Subab-sebabnijy parl:er_ai:.n:

V. Talak jong dldjaluhkan:.

1. talak jang keberapakah ini? .
2. lktcrapz talak jang pernah didjatuhb-
an -

W

. berapa talak jung didjatnbkan seka-

fang -
. memakai Ciwadl aau tidok , kaluu
niemakai  'iwadl. berupa apa dan
beraps oo

-~

. qobladdushul atau ba'daddachul
. talak ini talak radja’i, bam shughra
atau bain kubra

[ 37 ]

" e e e ——— e

L. siapa jang menghendaki pefijeraian
ini

2. apa sebab-scbubiija jang pokok:

NI

. ‘Nikah atau rudjuiru—.s_;umﬂu;
1. dimana

2. tanggal berapa

3.7tanggal dan nomor surat .

VI Dijika isteri tidak datang waktn ealak

ini diberitahukan, discbutkan alamatnja.

IX. Djika jang menalak it nnﬁgnuin ang-

katan perang, dan kepadanja ditentu-
kan minta idzn, dischutkan Komandan
jang memberilan surat idzin, tangyal
dap nomor suratnju. )

X. Pegawai Pentjatat Nikah jang wentjatat

dan atau niencrima pemberitabuan:
L. tempat kedudukin

2. nama ..

3. pangkat e
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Mba pembertzhuan itu disampaitan
eopada P30 NVR:
1. vama  ___

2. tempat tinggal

3. surat leputusannja

XIL

Saksi jang perlamz?
1. nama lengkap dan aliasnjs .

2. ymur

i 3. pekerdjaan

4. tempat tinggal : —

X1 Sabsi jang kedva:

1. nzma lengkap dan aliasnja

2, umur ;3. pekerdjaan

4. tempat tinggal

X1y

Djita peontjatatan ini berdacarkan ke-
putusan Pengadilan Negeri  disebut-
kan Pengadilan  jang  memutuskan,
serta taagpal dan nomor surat putusan.

I. vaaktu  talak  didjatuhkan, scdang
dalam  apa siisteri?  (sutji, heidl
atny hanul). . .

2. apa iddahnja?

XVL

Sudah atau belum dibajar maskawin-
nja?

XVIL Bjika menepunjai anak jang belum

duwasa discbutkan  berapa  banjaknja,

Tanda tzngan:

l.lgnqmonalakf { 2 Jepa ditalat:

i (kalan da'ang'

3. Saksi pertama:

4. Sakst keduas:

5. Pegawai Pentjs-
tat Nikab atau.
. NTR:

Keday ', ak itu d:t oritabukan kerpsd~ '3 NTR:

Tanda tangan

Pegawal Pentjatat Nikab:

Tiatatan lain iain:
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APPENDIX D

SURAT KEPUTUSAN

- serivk Lo 4 o
SURAT KEPUTUSAHN
No. ............‘./]_.9......

Pengadllan Agama di............:.....tclah mendjatuhkan keputusan atas perkara
(perselisihan suami-isteri) antara :

cecetrenns PSP B ¢ S «esaeunur kira-kira....tahun,pekerdjaan
...... cevese-seootinggal di ... ... ... Kelurahan sl ol iea ol
Ketjamatan ........ovvnennnn “iie.....,Kabupaten L.l P

selandjutnja dlﬁebut "Penbgunat" H
Berlawanan dengan :

Ceteaaan e ceeeen binti ............,unur kira-kira....tahun,pekerdjazn
........... tinggal di ..eieiiieee Kelurahan it teeaan.
Ket;amatan .......................... ,Kabupaten ..... ... L. .

selandjutnja disebut “Ter*u at"

Tuntutan penggugat, pengzakuan tergugat dan keterangen saksi-saksi dengan sing-
kat adalah-sebagai berjkut :

1. Penggugat :

2. Tergugat :

3. Saksi-saksi :

. T

Tengadilan AZama di o e.ieeiiirieennanan ,8etelah mendengar uraian per:*ngaf,uert,
+;at dan saksi-saksi serta keterangan lainnja;

MENINBANG: )
a. bahwa perkara ini ternmasuk dalam lapang tugas pekérdjaan Pengidilan
_ Agama;

b. bzhwa penggugat adalah/bukan isteri sah dari tergugat menmvratl surat ni-
kah di Kantor Urusan Agama retjazsaten .ooveeiiiiinnnnnne. rnabupaten
................... .ootanggal. ool No.

c. bchwa tuntutan penggugat jang dikuatkan dLnLaw keteranscan saksi-saxsin)z
dan sumpah penggugat (janinul istidzher) telah =entjukupi sjarat-sjaras
dakwaan, oleh scbab itu gugatan tersebut depat diterima ;

tjatatan :
Aukan salinan resci Surat keputuoan
Chusuc untuk riset oleh llitsuo Nakeoura.
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-2~

KENGINGA T

1. Peraturan tentang Pengadilan Agama di Djawa -liadura Staatsblad 1882 Yo. 152
jang telah diubah dan ditambah dengan staatsblad 1937 ilo. 116 dan In.610;
2. Dalil dari kitadb s Jang berbunji :

artinja :

HEMUTUSKAN:

-

2. Penggugat diperintzhkan untuk membajar ongkos pérkara sebanjak Fd. .veteon

....................... D I I I R R R I R e R

Demikia nlah keputusan Pengadilan Agasa di ...
pada tanggal ..... .

8 r e e b e coscsse e e

...... ....bertepatan dengan tanggal ...c.ece-veen-aaen b

Ketua

L PO SO

S

Panitera :

Y TR

(A

Keterangan :

1. Salinan surat Keputuéan ini telah'diterima oleh penggugat pada tangzel ...

...................

.....
....................

Wektu.untuk banding (anpel) selecai tangg

Veputusan ini dinintakan bandingan pada tangg2l ....e...... Ceeeiie e SN

Keputusan bandingan didjatuhkan oleh tiahkazah Ieles Tinggi tengsel

1S

--------
..................

6. qurat. tanda djanda dikeluarkan oleh Ketua Pengadilan Agama di
) Creesercerrsrant e tanggall ............ :

I T R I I R A R
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GLOSSARY

Notes: Those words in square brackets [ ] are transliterations

according to

Shorter Encyclopaedia of Islam. Those words in

parentheses ( ) are alternative spellings in Indonesian.

abangan

adat [“ada, adat]

adat-istiadat

bakul

BPY

buruh
buruh tani
dégang

fasakh [faskh]

fikh [fikh]

hadith [hadith]

hakim
hakam

hukum [hukm]

iddah{ <iddal

ijima [idjmac]

Javanese Muslims rather laxed in
Islamic beliefs and rituals.

. orthodox

custom, practice, tradition. The application of
the word is extended to all that a community. or
an individual has become accustomed to.

customs and traditions.

peddler,

Indonesian abbreviation for Badan Penasihat
Perkawinan dan Penyelesaian Perceralan (The Body
for Marriage Counselllng and Divorce
Settlements).

unskilled labourer.

farm labourer or agriéultural labourer.

merchant, trader.

a way of terminating a marriage by the authorlty
of religious judge. (fasach, pasah). :

the science of law. (figh).

records of the deeds and sayings of the Prophet
Muhammad .

religious judge of Islamic court.
arbitrator.

judgement or legal decision, the implementation
or application of syari'at. ‘

a specific period during which a widow or. a
divorced woman may not remarry. The period
varies according to the individual's physical
conditions, from three months up to nine months.
(idah).

consensus among Islamic scholars and teachers.



iwadl [“iwad)

kabupaten

kalurahan

kas desa

kaum

kecamatan

kedukuhan

kemantren

kenaiban

kota madya

kKhuluk [khulc]

KUA

kuburan

lungguh

mahr [mahr]

modin

mutah [{mut<al

nafkah
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substitute, compensation, consideration, which
is given from the wife to her husband in order
to dissolve the marriage. (iwad).

regency.

village or the lowest unit of ‘rural
administration. (kelurahan).

village treasury.

a functionary in charge of religidus affairs  at
the lowest 1level of general administration
(village or neighborhood association). kaum is
sometimes called modin.

sub-district.

‘hamlet or the subdivision of the administrative

village.
sub-district ( in the City of Yogyakarta).

traditional term for the officie of religious
affairs at sub-district level, same as KUA,

city, municipality.

a way of dissolving a marfiage by payment of
iwadl. (chul, chuluk). '

Indonesian abbriviation for Kantor Urusan Agama
(The Office of Religious Affairs) at
sub-district level.

graveyard,

land given to village officials during their
service.

the money or article which is given to the bride
from the bridegroom when the contract of

marriage is made and which becomes the property:

of the wife.
sée kaum,
the money given to the divorced wife from her

husband in order to cheer her up. Indonesian
gloss, uang hadiyah, is sometimes used for mahr.

maintenace, daily necessities provided by the
husband to the wife; namely, food, clothing and
residence. (nafaqah).



naib

nasiha

nikah

PA

t

pegawai

pekara

ngan

ian

pengaj

pengarem-arem

ulon

Penguh

penguhulu

pengusaha

priyayi

giyas -

rapak

- rujuk Crujuc]

rukun kémpong (RK)

rupiah

santri

sawah

surat

surat

ragakv

talak
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the head of the office of religious affairs at

- sub-district 1level,

advice.
Muslim marriage.

Indonesian abbreviation for Pengadilan Agama
(The Religious Court). '

salaried employee of government or private
office. '

housing lot, yard in house compound.

religious lecture.

land given to retired government officials as
pension.

office of penguhulu. See below.

head of religious bureaucracy at regency level.
entrepreneur.

members of traditionalvaristocracy—bureaucracy.
analogical reaéoning. |

an administrative term for the divorce which is
handled in the Islamic Religious Court.

reconciliation. (rudjuk, rujuq).

neighborhood association, or the lowest
semi-official unit of urban administration.

Indonesian monetary unit worth apprbximately
0.25 cents (1970). ‘

pious Muslim; student of Islamic boarding
school. '

wet rice field, irrigated land.

certificate for divorce issued from the Islamic
Relgious Court.

certificate for divorce issued from the Office
of Religious Affairs.
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syari'at [shari®a, shar<] The Way to be followed for Muslims, which

syiqaq (shikak]

talak [talak]

talak bain

talak bain kubro

télak béin syugro

talak rajai

talik-talak
[(tacltkal tdalak)
tani ' .

tegali
tukang

ulama [Sulam3®]

is revealed 1in the Quran and contained in the’
Sunna. (sjariah). ‘
literally means dispute settlement. a way to
dissolve a marriage when a dispute . arises
between the husband and the wife. The
interested parties submit the case to a
religious court and the court is to appoint two
arbitrators who are expected to make a right
settlement. (sjiqaq).

divorce, a way of dissolving a marriage by the
husband's proclaming divorce. (talaaq).

irrevocable divorce,

irrevocable and not remarriageable divorce.
irrevocable but. remarriagebale divorcé.>
revocable divorce. (talak radji).
conditional divorce. (ta'likuttolah),.
farmer/peasant,

dry farm land.

craftsman, artisan.

Islamic scholars and teachers.





