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Map 1: North Solomons Province of Papua New Guinea (Bougainville)
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Map 2: Location of the main islands of Bougainville and Buka in a regional context
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‘Simple Solutions to Complex Matters’:
Identifying fundamental principles of Alternative Dispute
Resolution in the multinational effort to broker a resolution to
the Bougainville ‘Crisis’

Reuben R.E. Bowd

Paddy Palin once said that he was never truly lost. | can only surmise he has never
participated in a Peace Awareness Meeting in a remote Bougainville mountain village.

Civilian Peace Monitor at Team Site Wakanai, Central Bougainville, 1999

INTRODUCTION

This paper analyses the multi-national effort to resolve the Bougainville ‘Crisis’ within an
Alternative Dispute Resolution (ADR) framework founded on universal principles applicable
to all disputes. Firstly, the dispute will be defined, the parties and their interests identified,
and the negotiation process described. The paper will then analyse the two-phase
negotiation process that took place in Bougainville by assessing its successes and failures
against a variety of factors that are common to all disputes. The problem-solving approach
and breakthrough negotiation will be applied to the dispute, and the seven element theory for
a successful negotiated agreement (alternatives, interests, options, legitimacy, commitments,
communication, and relationship) advanced by the Harvard Negotiation Project will be
utilised as a means of evaluating the overall outcome within a conceptual framework. A
central theme of this paper is that the universal principles of ADR are just that—they are
relevant and transferable to all negotiations, domestic or international.

The Bougainville experience clearly advances ADR as a viable alternative to the employment
of combat forces to resolve longstanding international conflicts. In Bougainville, ADR
techniques proved to be an unexpectedly powerful primary ‘weapon’ of conflict resolution that
succeeded in the face of conventional military failure. However, the use of ADR on
Bougainville was a learned experience accompanied by various challenges that were
overcome through gradual refinement and experimentation over a period of almost 20 years.

© 2009 The Australian National University
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OVERVIEW: THE BOUGAINVILLE CRISIS?

Although geographically and anthropologically part of the Solomon Islands, Bougainville is
politically part of Papua New Guinea (PNG). Bougainville and Buka, along with numerous
smaller islands and atolls, constitute the North Solomons Province (NSP) of PNG
(Bougainville), with a combined land area of about 10 600 square kilometres (roughly one
sixth the size of Tasmania).

There are approximately 157 000 people living in the NSP. They are nominally Christian and
speak 16 Astronesian and nine Papuan languages that are localised and not commonly
understood. Melanesian Pidgin, a product of colonial times, is the primary means of
communication.

Plate 1
The Panguna Mine, Bougainville

b B, W . Until 1989, the NSP exported large
quantities of copper, copra, cocoa
and timber; an independence move-
ment accompanied by guerrilla
fighting has badly affected the
economy since then. The catalyst for
violence was growing landowner
jealousies and dissatisfaction over
the environmental impact, compen-
sation and distribution of profits from
the colossal Panguna open-cut
copper mine and processing facility
located high in the mountainous
Crown Prince Range of central
Bougainville.

The mine’'s Iimportance to the
economy of PNG (during its 17 years
of operation) cannot be overstated
given that its operations constituted
approximately 44 per cent of the
nation’s exports and generated
17 per cent of the government's
internal revenue. Foreign investment
also saw Bougainville become one of
the wealthiest, best educated and
infrastructure developed areas in the
South Pacific.

The Bougainville Revolutionary Army (BRA) commenced militant activities in November
1988, targeting local plantations and businesses. The BRA initially stated that its main
objective was to obtain increased compensation for landowners who were affected by mining
operations. When the Panguna Mine was forced to close in May 1989, the PNG Government
declared a State of Emergency and deployed riot police and Papua New Guinea Defence
Force (PNGDF) personnel to Bougainville in an ill-disciplined and poorly organised effort to

© 2009 The Australian National University
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restore order. The BRA subsequently amended its objectives to include secession from
PNG. This was entirely unacceptable to the PNG Government: such a precedent could not
be allowed in an already fragmented nation.

In March 1990 an Agreement to end hostilities on Bougainville was signed between the BRA
and the PNGDF that set the conditions for negotiations to commence between the PNG
Government and the BRA. It incorporated arrangements for a ceasefire, the withdrawal of
PNG Security Forces and the simultaneous disarming of the BRA. This was to be overseen
by an International Observer Group (I0G) led by the Commonwealth Secretariat in London.
Although both sides initially complied, the BRA reneged on the agreement and took up its
surrendered weapons. It also established a political arm, the Bougainville Interim
Government (BIG), and proclaimed it to be the legitimate civil authority.

In May 1990 the PNG Government declared ‘war’ on the BRA and commenced a series of
major military operations to recapture BRA/BIG controlled areas. It also imposed a total
blockade on government services and supplies to the province. The BRA/BIG responded by
issuing a unilateral declaration of independence from PNG on 17 May 1990.

In the total absence of PNG Government authority, the BRA/BIG leadership proved
incapable of maintaining law and order and lost control of its factions; these soon became
embroiled in local disputes, formed criminal gangs and undertook a campaign of settling age-
old scores and the wanton destruction of private and provincial infrastructure. Lawlessness,
coupled with hardship caused by the blockade, fostered considerable anti-BRA sentiment
and resulted in the formation of the PNG Government-backed Bougainville Resistance
Forces (BRF). Some areas of the province, like Buka, even invited a return of the PNGDF.
The conflict soon escalated into a protracted civil war with atrocities committed by all parties.
An estimated 8000 people (or 5 per cent of the population) would lose their lives in the
violence, and the widespread displacement of the civilian population threatened a major
humanitarian disaster.

Resolving the ‘Crisis’ on Bougainville, a trouble-spot on Australia’s doorstep, has been at the
forefront of Australia’s foreign and defence policy since 1988. Furthermore, it constitutes a
matter of broader international importance, not least in terms of regional security, but also
given the unacceptable cost in human life, and the economic, social and internal security
impact on PNG. It was acknowledged quite early that there could be no military solution to
the conflict, making a successful negotiated outcome, acceptable to all parties, the only
viable option.?

PROBLEM-SOLVING AND BREAKTHROUGH NEGOTIATION

The terms ‘dispute’ and ‘conflict’ are distinct and distinguishable concepts. A ‘dispute’ is an
argument, debate or quarrel, whereas a ‘conflict’ involves a struggle or clash over opposing
principles that may include resources, ideas, values and inherent human needs.® John
Burton suggests that although dictionaries may distinguish the two terms, in practice they are
incorrectly treated as synonymous in a dispute resolution context. He attributes this to a
failure by many to acknowledge ‘why and in what respects disputes and conflicts differ in
intensity’ and he argues that, as a consequence, conventional dispute settlement processes
(including adjudication, arbitration, mediation, negotiation and a combination of these) have

© 2009 The Australian National University
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been inappropriately applied to all situations, whether minor differences (disputes) or major
confrontations (conflicts).*

To Burton, disputes can be ‘settled’ by negotiation and compromise, whereas conflicts
involve issues that are non-negotiable and cannot accommodate compromise: they must be
‘resolved’.” Burton objects to the use of conventional methods to ‘resolve’ conflicts on the
basis that they lack the analytical processes necessary to reveal the underlying issues at the
source of the conflict. He also believes that ‘the treatment of conflicts as though all issues in
human relationships are negotiable and subject to compromise, lead to attempts at forced
“settlement” within existing institutional and social norms’ and therefore temporary solutions.®

| am unconvinced by Burton’s position on the basis that there exist numerous examples of
these so-called ‘dispute settlement processes’ (like negotiation) being effectively applied to
achieve legitimate and lasting outcomes (the conflict on Bougainville is one example). What
Burton appears to be advancing is the problem-solving approach to negotiation practised by
negotiators like Roger Fisher and William Ury of the Harvard Negotiation Project.

Problem-solving negotiators seek to present disputes as problems that the parties should
attempt to resolve to their mutual benefit.” Not unlike Burton, ‘problem-solving negotiators
see compromise as an unattractive solution, not as a goal to be pursued’® and warn against
overlooking basic human needs (like security) that, if met, can turn an opponent around, or
otherwise can block agreement.® The objective is to look past personalities'® and apparently
uncompromising and irreconcilable positions (what a party asserts, demands or offers during
negotiations) to address underlying interests (the needs, desires and fears that drive
negotiations).”* Such action then encourages parties to generate legitimate options
(solutions) that address all of the issues to the mutual satisfaction of the parties—the aim is
not to win positions or to gain victories for people.*? A party should not commit to an option
unless it is better than their Best Alternative to a Negotiated Agreement (BATNA).*® Effective
communication, an essential ingredient in all negotiations, is central to the success of the
problem-solving approach (a party is more likely to have their interests met if these are
communicated to the other side)," which concurrently seeks to enhance the relationship
between the parties into the future.

To get past ‘no’ in the most difficult circumstances, negotiators like William Ury employ a five-
step strategy (breakthrough negotiation) ‘to change the game from face-to-face confrontation
to side-by-side problem-solving’:

1. don't react to an opponent’s barriers to cooperation and stay focused on achieving the
objective (your interests);

2. disarm your opponent of their fear, suspicion, defensiveness and hostility so that they
listen to you;

3. change the game to one whereby interests, rather than positions, are being bargained;
engage an opponent in problem-solving negotiation and guide them to a mutually
satisfactory agreement;

4. make it easy to say yes by bridging the gap between their interests and yours; help them
save face through legitimate options and by making the outcome appear a victory; and

© 2009 The Australian National University
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5. make it difficult to say no by educating an opponent (perhaps about your BATNA) and
make it clear, in a non-threatening manner, what the consequences of a failure to agree
will be (third-parties can be effectively employed toward this aim). One should keep in
mind the need for an ongoing and constructive relationship by bringing an opponent to
their senses, not to their knees.*®

The problem-solving approach, and its subset, ‘breakthrough negotiation’ are ‘all-purpose’
strategies that anyone can use with any opponent.*® They are directly applicable to
negotiations conducted to resolve the Bougainville conflict.

BOUGAINVILLE: THE PARTIES AND THEIR INTERESTS

The primary negotiations aimed at resolving the Bougainville ‘Crisis’ spanned a period of
almost 13 years between 1988 and 2001 (negotiations are still ongoing). During that period,
some 46 major agreements were negotiated between, and among, the parties (see
Appendix). These, along with countless other meetings and exchanges, collectively comprise
what | will refer to as the ‘Bougainville Peace Process’.

The parties did not remain constant during the Bougainville peace process. As is the nature
of protracted conflict, the number of affected or otherwise interested parties increased with
time (Table 1 demonstrates this by identifying the various parties involved in negotiations
from time to time). However, the parties can be broadly categorised into pro-PNG
Government or pro-Rebel political, combatant and other disputants, and interested Third
Party Intermediaries (TPIs).

© 2009 The Australian National University
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The disputants

For the purposes of this analysis, attention will be focused on the two major disputants in the
‘Crisis’: the PNG Government, and the BRA/BIG. Anthony Regan reminds us that no party to
the Bougainville conflict was ‘monolithic’.’” Instead, complexity is added through the
existence of various factions and stakeholders within each camp, possessing vastly different
positions (and underlying interests) and perspectives on the major issues. Importantly, the
parties commence the negotiation process from fundamentally opposed and seemingly
irreconcilable positions. To demonstrate, Sean Dorney (Australian Broadcasting Corporation
Correspondent at the Endeavour Peace Talks (August 1990)) observed that the BIG/BRA
position

was more like a demand for surrender ... it obliged PNG to recognise Bougainville’s independence,
to fund its independent bank, to stock its reserves, and even pay all the future wages of the
Republic’s public servants. In other words, a nation-sized cargo.18

The underlying issues behind each position are discussed later in this paper. However, the
BIG/BRA position commences as unconditional secession from PNG and the total withdrawal
of PNGDF elements. The PNG Government, on the other hand, regards Bougainville as its
sovereign territory; secession is an entirely non-negotiable issue.

Third Party Intermediaries

By 1990, it had become obvious that ‘outsiders’ could play a vital and constructive role in
providing momentum to the peace process and in encouraging the parties to proceed ‘in the
direction they had already committed themselves to’.*® Generally, when TPIs are injected into
negotiations, the two contending parties will have to give up control over one or both aspects
of the negotiation: the process (how the negotiation is conducted) and the outcome (the
result of the negotiation).”> However, this was not the case in the Bougainville Peace
Process—the parties always maintained entire control and ownership of the process and
outcome of negotiations. TPIs proved particularly useful on Bougainville: they helped to
resolve the dispute by assisting the parties to explore options, helped repair and improve the
relationship between the parties and, on occasion, separated the parties to avoid further
conflict.”> However, involving TPIs in the internal affairs of a sovereign nation can be
problematic and must be handled as a matter of considerable sensitivity; it was a particularly
difficult and embarrassing decision for the PNG Government, which was forced to accept the
harsh reality that there was ‘no other practical alternative’: The PNG Government felt it had
lost face by having to involve TPIs in its domestic affairs.?

The three best placed TPIs to assist were nation states: the Solomon Islands, Australia and
New Zealand. The Solomon Islands played a vital role in facilitating early contact and
dialogue between the disputants, although its Government was often criticised by the PNG
Government as being overly sympathetic to the Bougainville cause. Because of its historical,
political and defence ties to the PNG Government, and the fact that an Australian company
owned and operated the Panguna Mine, Australia was at first treated with considerable
suspicion by the BIG/BRA. For this reason, Australia’s initial involvement in the peace
process was low-key, yet instrumental in terms of financial and logistical support. On the
other hand, New Zealand was regarded as largely neutral by all of the parties because it was
sufficiently detached from the conflict and its origins. New Zealand became a mutually
acceptable TPI to all parties and therefore played a critical role as host and facilitator in
numerous early interventions.
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Other TPIs also played a critical role in the Bougainville Peace Process. The involvement of
experts in the field of conflict resolution, negotiation coaches, international observers, peace
monitors, and agencies like the United Nations and Commonwealth Secretariat were
instrumental in providing legitimacy, security, flexibility and much needed momentum to the
negotiations.

THE NEGOTIATION PROCESS

Being an intractable conflict posing a serious threat to international peace and security, the
Bougainville ‘Crisis’ falls at an extreme end of the negotiation spectrum. At first, monadic
(one party)® attempts were made to resolve or otherwise avoid the conflict. An example was
the Bika Report (1988) commissioned by the PNG Government in the hope of appeasing the
disputants and thereby avoiding an escalation of the conflict. Additionally, until 1997, both the
BRA and PNG Government attempted coercive unilateral resolution through a series of
military actions aimed at breaking the stalemate or jockeying to improve their respective
bargaining positions, in advance of major negotiations.

However, the Bougainville peace process was overwhelmingly dominated by triadic
(involving third parties) attempts at conflict resolution.?* The process closely resembled
facilitated negotiation:

a process in which the parties to a dispute, who have identified the issues to be negotiated, utilise
the assistance of a neutral third party (the facilitator), to negotiate the outcome. The facilitator has
no advisory or determinative role on the content of the matters discussed or the outcome of the
process, but may advise on or determine the process of facilitation.”

Facilitation is therefore a process that ‘requires the presence of a third party whose role it is
to inject some degree of lateral thinking into multi-party disputes. This has the purpose of
helping the parties to agree on a common course of action to resolve the problem’.?® Third
party involvement can be minimal (limited to the provision of logistical support to the process)
or extensive (offering advice to the parties).?’” The Bougainville Peace Process is useful
because it demonstrates both extremes of the facilitated negotiation spectrum. It also
provides examples of the variety of roles that third parties can play in a dispute resolution
process. Three (of many supporting) examples are offered in table 2 on page 9:
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Table 2: Third Party Roles for Coping with Conflict

Range of Third Example Who Played the
Party Roles Third Party Role?
Primarily process The Endeavour Peace Talks hosted by the Royal | New Zealand Government
orientated roles New Zealand Navy aboard military vessels (1990) | |nternational Observers: Canada,
(such as hosting a with  civilian  International ~ Observers—New | New Zealand and Vanuatu
diplomatic Zealand support was limited to hosting the peace
conference) talks.
Mixed process and The SPPKF deployed following the Honiara | Governments of Australia, Vanuatu,
substantive roles Ceasefire Agreement. The SPPKF facilitated | Fiji and Tonga
logistic support and security to enable the conduct | (Note:  the  Solomon  Islands
of the Arawa Peace Conference (1994). Government facilitated and chaired

the talks that resulted in the
Ceasefire Agreement and Chaired
the Arawa Peace Conference).

Primarily substance | Compliance with the Burnham Truce (1997) was | Governments of Australia, New

orientated roles monitored by a regional Truce Monitoring Group | Zealand, Vanuatu and Fiji. United
(monitoring (TMG). Monitoring compliance with the Lincoln | Nations

compliance after Agreement (1998) was the responsibility of a PMG

agreement) and the United Nations through its Political

Office/Observer Mission on Bougainville.

(Source: R. Fisher, Beyond Machiavelli: Tools for Coping with Conflict, Penguin Books, New York, 1996, p. 124)

Neutrality and conflict resolution

Conflict resolvers have traditionally placed considerable importance on the ‘neutrality’ and
‘impartiality’ of TPIs. To Bernard Mayer, this emphasis is misplaced because it denies the
fact that ‘the commitment of third parties is to help people work through a conflict in a wise
way and in keeping with a certain set of values or standards, but not necessarily without
taking sides or having one’s interests at stake as well’.?® | also disagree with the definition of
the National Alternative Dispute Resolution Advisory Council that emphasises the
requirement for facilitator neutrality—to me, third party neutrality is not essential; it is a
myth.? Likewise, Laurie Nathan suggests that, in international mediation, an emphasis on
third-party impartiality reflects ‘an ideal that is not fully attainable’.*® Although mediators must
be non-partisan and treat all sides fairly, William Smith®" argues that third party interventions
in international disputes differ from their domestic counterparts, because,

whereas the impartiality of mediators in domestic settings stems from the fact that they have no
extended relationship with the parties and no interest in the dispute beyond its peaceful resolution,
states have little motivation to mediate in international conflicts other than because they have a
relationship with the adversaries and an interest in the details of a settlement. International mediators
are thus probably always biased to some degree.*

Not unlike conventional dispute resolution, the issue of third party neutrality becomes less
important in situations where neither party raises an objection to the intervention and
therefore willingly enters into the process.*® The Challenges Project identified that gaining the
consent of the parties to a conflict was ‘the ultimate factor in determining the success of a
peace operation’ (a third party intervention).**

In Bougainville, the issue of third party neutrality was particularly important to both parties in
the early stages. However, neutrality was viewed in the sense that an acceptable third party
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was ‘omnipartial’ (on both peoples side at the same time).** As the parties developed trust
and confidence in the process, the issue became less prevalent; thereby allowing states like
Australia, that were previously viewed with considerable suspicion by the Bougainville side,
to take an increasingly active role in facilitating a resolution to the conflict.

Phases in the Bougainville Peace Process

A detailed analysis of the Appendix reveals the existence of two distinct phases in the
Bougainville negotiation process: (1) preliminary efforts to reach a negotiated settlement
(1988-June 1997); and, (2) the development of a comprehensive negotiation process,
reconciling issues and generating a ‘yesable’ proposal that is sufficient, realistic and
operational (July 1997-2001).%°

Phase 1: Preliminary

This phase is often unfairly judged a failure because it was characterised by successive
unsuccessful attempts at resolution over a nine-year period. In most conflicts, some form of
resolution is required before there can be effective negotiation—'participants who are in
conflict, who oppose and distrust each other, do not have a good basis for negotiation. Until
there is at least a minimum level of resolution of the relationship between them, negotiating
may be frustrating and ineffectual.”®” For this reason, phase 1 was anything but a failure. It
‘built vital experience, contributing to relationships between key actors on all sides’ and
developed much needed confidence in the negotiation process.*®

The following observations assist in explaining why a resolution to the conflict proved
unattainable during phase 1; it should be noted that most, if not all, of these reasons
regularly affect the outcome of conventional negotiations:

e No ‘ripe’ moment: The predominant explanation for a failure to achieve an early
resolution was the non-existence of an optimal (or ‘ripe’) moment for negotiations to take
place—in serious conflicts, negotiation will only succeed if it can capture a particular
moment ‘when the adversaries, for a variety of reasons, appear most amenable to
change’.®* A ‘ripe’ moment typically presents at a point when the parties reach a
‘mutually hurting stalemate’ which brings them together in the hope of achieving a lasting
settlement.*® Before 1997, such a ‘ripe’ moment had not yet materialised. The parties
had not exhausted the hope of resolving the conflict through force of arms.

e Perception gap: A dangerous perception gap existed between the parties whereby
each believed they had ‘won’ violent exchanges outside of the negotiation process,
without acknowledging that the other side held the same perception.** Therefore, there
was an unwillingness to negotiate on the main issues, including the future political status
of Bougainville, because both sides perceived that they held the strategic high ground
whereby they could ‘take all’ without negotiation. This gap was eventually bridged with
the passage of time.

e Failure to involve all parties: Before 1997 not all interested groups and major
stakeholders were recognised or represented as equal partners in the peace process.*?
With the passage of time, new patrties like the BRF emerged but were incorporated into
negotiations relatively late in the process.** Hence, not all of the parties were signatories
to the early agreements, and were therefore not bound to their commitments.
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e Lack of authority to settle: The parties to agreements often lacked any authority to
settle. For example, BIG/BRA leader Francis Ona refused to personally participate in
any negotiations or genuinely delegate authority to his representatives who did
participate.* Likewise, the PNG Government delegations could not settle without the
approval of parliament. This situation did not improve until 1997, when BIG/BRA
‘moderates’ moved to disassociate themselves from ‘hardliners’ like Francis Ona.
Likewise, the National Government adopted a bi-partisan approach (that incorporated
the creation of a Special State Negotiator) toward the negotiation process. This
approach provided greater certainty to commitments. The importance of ‘moderate’
leadership cannot be overstated: ‘peaceful outcomes are more likely when the leaders of
the parties to the dispute are moderate in their words, actions, and policies, make
conciliatory gestures, and seek bilateral or multilateral negotiations and bargaining to
resolve their issues of dispute.’®

e Spoilers: Resolution is more likely to be effective if no factions (within each community)
remain committed to the continuation of violence.*® This was not the case in the early
years of the Bougainville conflict. Genuine and honest efforts by the PNG Government to
resolve the conflict were often undermined by its own agencies—particularly the security
forces that feared losing face if others succeeded where the military could not.
Sometimes these agencies deliberately violated agreements through unilateral and
unauthorised activities aimed at ensuring agreements did not succeed. Likewise, the
BIG/BRA refused to participate in significant peace efforts such as the Arawa Peace
Conference (1994), and therefore undermined the process.

e Motivation not to negotiate: In the early years of the dispute there were hidden
agendas and undisclosed motivations on all sides that worked against achieving a
lasting agreement. On the PNG Government side, there was strong opposition to
negotiations and a military solution to the ‘Crisis’ was preferred. Furthermore, some of
the negotiations may be criticised as mere grandstanding. For example, the Endeavour
Accord (1990) came at a particularly important time for the PNG Government because
the leader of its delegation, Sir Michael Somare, was a candidate for President of the UN
General Assembly. It was hoped that securing a negotiated settlement on Bougainville
would advance his election to that post. When it became apparent that Somare would
not be elected, key PNG Government figures lost enthusiasm for the agreement and
those in favour of a military solution regained ascendancy.

e Misuse of process:*’ The negotiation process was initially misused by both parties. It
was inappropriately utilised as an opportunity to test resolve and as a ‘fishing expedition’
to gain information that might strengthen respective positions. Furthermore, a detailed
analysis of the early negotiations on Bougainville demonstrates that BRA/BIG and PNG
hardliners did not approach the process with a spirit of goodwill and often had little, if
any, intention of implementing agreed outcomes or commitments. This further fuelled
distrust between the parties and proved an obstacle to future negotiations.

The Challenges Project identifies misuse of process as a major reason for failed
attempts at achieving the peaceful political settlement of disputes. For success to be
achieved the parties must genuinely want to resolve their differences peacefully.
However, Dennis Jett observes that:

Many parties in civil wars sign peace agreements for tactical reasons without intending to live
up to their obligations. Movements and leaders may define the stakes in all or nothing terms.
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They may be willing to sign and implement an agreement if it suits their immediate interests,
but will defect if the agreement will not bring them complete power.48

This observation certainly holds true for the early experiences of negotiations conducted
between disputants in the Bougainville conflict.

e Focusing on positions rather than interests: Roger Fisher remarks that ‘in a conflict
situation, particularly if it has involved violence, feelings are likely to be more important
than thoughts. Participants ... are more apt to be ready for battle than for cooperatively
working together on a common problem.”® This was the case on Bougainville where the
parties proved incapable of reaching an early resolution because they were focused on
entrenched positions rather than underlying, and often reconcilable, interests.
Furthermore, for negotiations to succeed parties must genuinely be ‘willing to
communicate’ and there must be at least some matters that are negotiable.”® The
presence of non-negotiable issues (such as secession) further entrenched the parties in
their respective positions.

e Inappropriate reliance on both ‘sticks and carrots’: ‘Sticks’ are used to ‘make the
present course more unpleasant’ while ‘carrots’ are designed to make a ‘future
alternative more attractive’.>® The PNG Government used a ‘stick’ (the Bougainville
blockade) at a time when ‘engaging in dialogue’ could arguably have been more
productive. Likewise, ‘carrots’ aimed at avoiding the conflict (like the Bika Report that
promised economic incentives to the rebels) proved ineffective because they did not
address the root causes of the conflict.

e Inadequate documented outcomes: Agreements need to be adequately
documented.”® The early agreements reached between the parties were open-ended
and not comprehensive, clear, well planned or durable.>® This made them difficult to
enforce, and ambiguous when it came to confirming commitments made by each party.
For example, the BRA/BIG and the PNG Government both insisted that the first
ceasefire agreement (1990) was to be produced as a one-page document. Later in the
Bougainville Peace Process this ceased to be a problem. For example, the Bougainville
Peace Agreement was a 75-page document that was comprehensive and enforceable.

e Well poisoning:>* To add pressure to the negotiating environment, both the PNG
Government and the BRA/BIG regularly used the media quite ruthlessly to accuse each
side of atrocities or insincerity, in the hope of enhancing their respective positions. The
parties eventually developed a level of trust, confidentiality and negotiating maturity that
saw the media excluded from sensitive talks. Later in the process, the parties enhanced
their relationship by issuing Joint Press Statements following negotiations.

The first phase of the negotiating process (1988-97) effectively satisfied the first two
challenges of Breakthrough Negotiation: (1) both sides learned to overcome barriers to
cooperation, and to control their reactions in the face of adversity, and (2) a favourable
negotiating climate had slowly emerged whereby both parties were sufficiently disarmed of
their initial fear, suspicion, defensiveness and hostility to effectively participate in problem-
solving negotiations.
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Phase 2: Developing a viable process, reconciling issues and generating a ‘yesable’
proposition

Phase 2 of the Bougainville peace process (1997-2001) is characterised by a number of
significant breakthroughs that culminated in a binding agreement between the parties. The
negotiations demonstrate the flexibility of ADR processes and their universal application to all
manner of disputes. The successes achieved can be attributed to the following:

An initial focus on establishing a process rather than on outcomes: Between July
1997 and April 1998 the focus of negotiations was on the establishment of a robust
negotiation process that would serve the parties into the future. The critical issues,
including the political future of Bougainville, were set aside and it was mutually agreed
that they would be addressed once the process was securely established.* A truce and
ceasefire were negotiated (to be supervised by third-party monitors) that created a
secure environment conducive to problem-based negotiation.

Joint Negotiating Position: In December 1999, the Bougainville Delegation presented
a Joint Negotiating Position to the PNG Government reflecting the common view of all
interested parties on the Bougainville side. This clarified for the PNG Government what
the Delegation hoped to accomplish, and for what purpose.>®

Importance of neutral venues: The availability of neutral venues, where negotiations
could be conducted in a secure environment, was enormously important. For example,
in 1997 the New Zealand Government offered the parties Burnham Military Camp, near
Christchurch, as a venue. To the Bougainvilleans tight security and the military
atmosphere of the camp helped to reduce fear and mistrust that had haunted them over
decades. This enabled the parties to speak freely about the pain and frustration of the
war. In Bougainville in 1997 this type of session would have led to more violence, but in
Burnham Bougainvilleans could take advantage of neutral ground.”” By April 1999 the
relationship between the parties had developed to a point where a neutral venue was no
longer an important issue. All parties felt secure enough to agree that future negotiations
should take place in Bougainville or PNG.

Reconciliation:*® The Bougainville side conducted a series of group negotiations aimed
at reconciling its own factions and internal divisions. This was critical because it was
essential that all Bougainvilleans acknowledge that ‘the war had divided them, and
without a commitment to each other and the entering into a process of reconciliation and
unity at all levels of the community; there could be no possible hope of ever achieving
peace with Papua New Guinea’.** As a significant symbolic step toward reconciliation,

two prominent Bougainville leaders co-chaired the July 1997 all-Bougainville talks.

Development of trust: Trust and understanding gradually fostered between the
belligerents and materialised in actions that included apologies and unconditionally
constructive acts of good faith.®® For example, following the all-Bougainvillean talks at
Burnham in July 1997, the BRA agreed to release five PNGDF soldiers who had been
captured in September 1996. This was a gesture of gratitude to the PNG Government
for agreeing to allow the parties to meet in New Zealand. In response, the PNGDF
guaranteed safe passage for Bougainville leaders returning after the talks.
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e Venting: Alan Limbury advances two essential phases to a successful negotiated
settlement: the ‘who did what to whom’ (venting) phase; and the ‘what’s it going to take
to fix it?’ (solution) phase.®* He suggests that the chances of reaching a successful
settlement are compromised when the first phase is rushed, or otherwise ignored. This is
because ‘people are frequently unable to focus on possible solutions until they have
finished telling the story of how they got to where they are now'.®? Early attempts at
resolving the Bougainville Crisis suffered as a result of neglecting Limbury’s first phase.
Sufficient emphasis was not placed on allowing the parties to tell their story, thereby
preventing effective communication and the exploration of viable solutions. The
Bougainville Delegation, in particular, required an opportunity to be heard, and to vent
their anger, before they could proceed to explore possible solutions that would meet the
interests of all parties. The different factions needed to be assured that the PNG
Government, and their own side, understood their concerns and the difficulties they had
faced.®® Taking into account cultural considerations, the talks conducted at Burnham in
July and October 1997 incorporated a two-day open session known as a ‘Taraoting’
(literally translated as ‘vomiting session’) wherein all representatives freely expressed
their views and concerns and had a genuine opportunity to tell their story before
proceeding to negotiate.®*

e Dispute resolution training: Significant progress can be attributed to ‘capacity-building’
individuals who assisted the peace process by training the parties to more effectively
participate as negotiators.®® For example, in June and July 1997, two Australian lawyers
ran a negotiating skills workshop for the BIG/BRA in Honiara and for the Bougainville
Transitional Government in Buka to enhance their participation and communication skills
in preparation for the Burnham talks.

e Timely intervention of TPIs: Consultation at some meetings was only achieved through
third-party facilitation. For example, at times ‘shuttle-diplomacy’ was required by
Australian and New Zealand diplomats in order to bring the parties together. On some
occasions (like the Lincoln talks of January 1988) participants refused to talk and it took
the intervention of trusted TPIs (including individuals like the former New Zealand High
Commissioner to PNG, John Hayes) to get the parties talking.®®

e Creation of a Dispute Resolution Procedure: William Ury states that ‘guarantees offer
you a final resort if your opponent breaks the agreement—but they don’t give you a first
resort. For that you need to establish in advance a dispute resolution procedure.”®” The
establishment of a Peace Process Consultative Committee (PPCC), comprising
representatives of all affected parties and chaired by the United Nations, was such a
procedure that all parties agreed would be a first resort to resolve issues concerning
compliance with the various peace agreements.

e Presence of non-warring parties (civil society): The increased presence of affected
non-warring parties, including church and women’s organisations was critical to the
negotiation process. In particular, women ‘mediated between all sides of the conflict and
contributed to bringing the parties together’.?® The voice of Bougainville’s women was
incredibly influential (Bougainville is a largely matriarchal society). The presence of
women’s groups at critical negotiation sessions brought home the full impact of the
conflict and its cost to civil society. It became increasingly difficult to justify continued
violence and failed negotiations when mothers, sisters, daughters and wives of
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combatants, who had experienced considerable hardship throughout the conflict,
actively petitioned their men for peace.®®

Phase 2 of the Bougainville peace process, that ended with the Bougainville Peace
Agreement, met the final three challenges facing breakthrough negotiators: (3) The game
had been changed to be conducive to problem-solving (focusing on interests, rather than
positions) and a mutually satisfactory agreement was achieved; (4) The interests of the
parties were bridged by legitimate options that made it easy for both parties to say yes
(win/win) and to save face with their respective constituencies; and, (5) It became difficult to
say no because of the unfavourable BATNA of both parties, the expectations and
encouragement of third-parties and the involvement of affected non-warring elements of civil
society that were weary of the conflict and desired peace.”

THE FINAL ANALYSIS: APPLYING THE HARVARD SEVEN ELEMENTS

In October 1997, the Burnham Truce was signed by the parties to declare an end to
hostilities, a commitment to establishing a clear negotiation process to determine
Bougainville’s political future, and a ceasefire to be supervised by a neutral TMG. By January
1998, the TMG had been deployed and the parties reached another significant milestone, the
Lincoln Agreement that was subsequently implemented through the Arawa Agreement (April
1998). The Arawa Agreement provided for a permanent and irrevocable ceasefire and for a
transition of the TMG into a PMG. It also established the PPCC, with a sub-committee on
weapons disposal, to resolve disputes concerning compliance with the agreement. The
PPCC comprised representatives of all parties, and was chaired by the Director of the United
Nations Political Office Bougainville (later the United Nations Observer Mission Bougainville
or UNOMB). Most importantly, the Arawa Agreement triggered the commencement of the
negotiation process on the central issue in dispute—the future political status of
Bougainville—an issue that was finally resolved through a comprehensive Bougainville
Peace Agreement in August 2001. Table 3 demonstrates the final negotiated outcome
agreed upon as a settlement to the Bougainville ‘Crisis’ by showing the mutually acceptable
options adopted as legitimate solutions to the underlying issues behind each parties’
position.
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Table 3: Evaluating the Final Negotiated Outcome

Issue

Party

Starting Position (1988)

Agreement reached to settle the dispute:
Bougainville Peace Agreement
(30 August 2001)

Issue 1
(Bougainville’s
secession/greater
autonomy)

Bougainville

Immediate Secession

from PNG

PNG
Government

Secession is not, and
never will be, negotiable

Bougainville will be granted a high level of
autonomy within PNG via amendments to
the PNG Constitution to establish a
Bougainville Autonomous Government
(BAG).

Bougainville will establish its own
Constitution, courts, police and public
service. The PNG Government will remain
responsible for taxation and the provision
of essential services (ie
telecommunications, defence, post,
foreign affairs and taxation until self-
dependence is achieved).

The BAG will be elected and established
once the UNOMB confirms that the
security situation on Bougainville is stable
enough for the conduct of elections.

The people of Bougainville will freely
decide the matter of secession from PNG
via a referendum on independence to be
held within 15 years (and not less than 10
years) of the election of a BAG (unless the
BAG decides not to conduct such a
referendum).

Amnesty and pardon for those involved in
the conflict.

Until the BAG is established, the parties
will consult to resolve any disputes that
may arise and agree to engage a mutually
acceptable third-part if required.

Issue 2 (Security
situation on
Bougainville)

PNG
Government

Bougainville is PNG
sovereign territory and
the Security Forces must
remain. The BRA must
disarm.

Phased withdrawal of PNG Security
Forces to coincide with an improving
security environment on Bougainville
(under the supervision of the UNOMB and
the PMG).

PNG Government to establish a
Bougainville-specific Police Force to
maintain law and order.

Bougainville

Total withdrawal of
PNGDF and Security
Forces from Bougainville
and a right to bear arms

The BRA and other factions will disarm in
accordance with a three phase Weapons
Disposal Plan formulated by the PPCC
(surrender of arms, containment of
weapons and verification by the UNOMB).
The final phase will be a decision on the
final fate of the weapons by the PPCC
following UNOMB verification.

Until the BAG is established, the parties
will consult to resolve any disputes that
may arise and agree to engage a mutually
acceptable third-part if required.

The PPCC reaffirms commitment to the
permanent and irrevocable ceasefire.

(Source: Reuben R.E. Bowd)
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The Harvard Negotiation Project’'s seven-element diagnostic checklist can be used to
evaluate the effectiveness of the final negotiated outcome of the Bougainville Peace
Process:

o Interests: A negotiated outcome should satisfy the interests of both parties, at least
better than if there were no agreement.”* The underlying interests behind the respective
positions of the disputants in the Bougainville ‘Crisis’, although initially opposed, did not
prove irreconcilable. To the Bougainville side, it was important that the issue of
secession be addressed, and that concessions be gained toward the achievement of
greater autonomy for the NSP. It was also in its interest to remove PNG Security Forces
from the province. For the PNG Government, the fundamental issue was ensuring that
Bougainville did not achieve independence by force of arms. To allow such a precedent
to occur would serve as an incentive to various secessionist movements in other parts of
PNG and would undermine the authority of the National Government. It was also critical
to the Government’s security interest that the militants be disbanded and disarmed and
to strike a compromise that would allow all sides to part with dignity, and their interests
sufficiently satisfied. The shared interest of both parties was the achievement of a lasting
peace which was being demanded by their war-weary constituent base upon whom all of
the leaders themselves relied to maintain power.

e Options: The best negotiations are those in which a number of possible options
(solutions to issues being negotiated) have been explored.”? Over the course of the
peace process, numerous options were explored to resolve the issue of secession and
the security situation in Bougainville. The option adopted constitutes a ‘yesable
proposition’ that is realistically achievable, sufficiently meets the interests of all parties
and has an operational effect in that it tells the parties who will do what and when.”®

e Alternatives: Alternatives are other ways of accomplishing interests. Interests can be
satisfied through either a negotiated agreement (adopting an option as a solution to
interests) or through a BATNA that is independent of the negotiation process. Parties
should walk away if they cannot adopt an option that is better than their BATNA.” The
PNG Government and the Bougainville leaders had no viable BATNA available as an
alternative to a negotiated outcome. Even the option of returning to military action was
no longer viable to either side. Both sides acknowledged that they were unilaterally
incapable of breaking the stalemate through force of arms, and that their constituent
base longed for peace.

e Legitimacy: Negotiations invariably involve reconciling competing interests. Legitimacy
involves criteria of fairness measured by some external objective principle or standard.
These principles and standards assist the parties to choose between their options. They
also assist both parties to justify to their constituents why they accepted a negotiated
agreement.” The agreement negotiated invariably meets several objective criteria for
legitimacy. The PNG Government departed the process satisfied that its withdrawal of
forces, and the granting of increased autonomy, was not an unreciprocated concession
but was directly linked to the compliance and disarmament of the Bougainville militants
and to achieving a state of security determined by the UNOMB—an independent third
party.”® The use of the PPCC (which comprised representatives of all disputants and
was chaired by the UNOMB) and the PMG to oversee compliance with the peace
agreements also gave the process legitimacy. Providing the PNG Government a
minimum of 10 years ‘breathing space’ prior to a Bougainville referendum on
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independence was also justified to the Bougainville side using legitimate external
criteria. This element of the agreement guaranteed the Bougainville people a future
opportunity to exercise their collective rights within a lawful and democratic framework,
whilst also providing time for the NSP to gain a sufficient level of reconciliation, political
and financial self-reliance to legitimise its claim to independence.

Communication: With good communication, negotiation makes it easier for parties to
deal with each other in the future.”” During over a decade of conflict, and numerous
negotiations, the parties had clearly articulated their perceptions and interests to the
opposite side. They also developed sufficient confidence to communicate directly with
each other. The PPCC, TMG and UNOMB were all mechanisms through which the
parties could check whether what was understood to have been agreed is in fact what
eventually happened.

Relationship: A successful negotiated agreement will improve the relationship that
exists between the parties. ‘Unconditionally constructive’ steps should be taken to
improve the relationship, whether or not the other party reciprocates.’”® The peace
process undoubtedly climaxed having enhanced the pre-existing relationship between
the parties. The PPCC and other consultative bodies ensured that constructive dialogue
would be maintained.

Commitments: At the conclusion of a negotiation, unless the parties walk away without
reaching an agreement, the parties make commitments. Commitments about what each
party undertakes to do should be clear, well planned and durable.”® Unlike early peace
agreements, like the one page Ceasefire Agreement (1990), the Bougainville Peace
Agreement was comprehensive and structured to ensure that all parties were clear on
their agreed undertakings. Furthermore, compliance with the agreement was not
dependent on the cooperation of any absent parties. All of the key players (with the
exception of Francis Ona who refused to participate in the peace process), including
third parties, were signatories. The commitment was also durable enough to
accommaodate the resolution of unforseen disputes through mutually acceptable avenues
including the PPCC, UNOMB or other peaceful ADR processes.

Through an application of the seven-element problem-solving analysis, the Bougainville
Peace Agreement can be regarded as a win/win outcome for all concerned. As a testament
to its worth, in the almost eight years that have passed since it was signed in August 2001,
the agreement has attracted substantial compliance by all parties:

The last elements of the PNGDF departed Bougainville in April 2003;
In July 2003 UNOMB verified that Stage Il (weapon containment) was complete;

In December 2003 the PPCC decided that all contained weapons would be destroyed
and Stage lll (weapon destruction) commenced;

By May 2004 the UNOMB had verified that Stage Ill (weapon destruction) was complete
and that Bougainville was now stable enough for elections to take place for a BAG; and

Elections for the BAG were conducted from 20 May to 2 June 2005, resulting in the
democratic election of a 39-member BAG on 15 June 2005.%°
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CONCLUSION

It will take the greater part of the coming decade to conclusively determine the success, or
otherwise, of the Bougainville Peace Agreement. The agreement took almost 13 years to
materialise, demonstrating the complexity of intractable violent conflicts, and the significant
period required by belligerents to effectively re-establish relationships, communication and to
heal deep-seated differences. Notwithstanding initial setbacks, an application of the Harvard
Negotiation Project's seven elements indicates that a lasting comprehensive political
settlement has been negotiated.

The final negotiated outcome represented a win/win for all sides. Whether the parties knew it
or not, this result was gained through the employment of problem-solving negotiation, and its
subset, breakthrough negotiation (Ury’s ‘eighteenth camel’)® to resolve what at first
appeared to be intractable differences. By learning to focus on interests rather than positions,
both sides invented a new way to divide the ‘orange’® and left the negotiating table with
grace and, most importantly, their relationship enhanced. The Bougainville experience also
reinforces that the many traps and pitfalls, tools and aids commonly identified in conventional
negotiations are equally transferable to international dispute resolution scenarios.

The Bougainville Peace Process heralded a revolution in military-political affairs whereby a
previously unexplored application for ADR processes was discovered, far removed from a
conventional context. To the Australian Defence Force (ADF), at least, ADR demonstrated
itself to be a viable alternative to armed intervention in regional disputes. Accordingly, ADF
members and their coalition partners, and the negotiations they are facilitating, would stand
to benefit from enhanced and comprehensive training in negotiation techniques when
confronted by conflict situations comparable to Bougainville. To the Challenges Project:

negotiation techniques ... should be at the core of all peace operations training. Lower ranks should
have a rudimentary understanding, while more senior mission personnel should be proficient.
Negotiation techniques improve both civil-military interaction and liaison competencies, and
promote cross-culture communication, active listening and conflict management skills.®

With Australian and coalition forces currently deployed across the globe on nation-building
operations within states torn apart by complex and longstanding internal civil and political
unrest, there remains considerable lessons to be learnt from the Bougainville experience and
the use of ADR techniques as a viable means of resolving such conflict.
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