‘Bicameralism and Democratic Deliberation

John Uhr*

The term ‘bicameralism’ refers to parliaments, legislatures or political
assemblies composed of two chambers or two houses. In bicameral assemblies,
both chambers play a role in consenting to proposed laws: both chambers
share legislative power, although not necessarily equally. There is no one
model of power-sharing among bicameral systems. Each bicameral institution
differs in important local ways. The standard alternative type is a unicameral
assembly, with only one chamber or legislative house. There are rare additional
types with more than two chambers or houses: three or four chambers are
not unknown, each representing a distinct class or social ‘estate.”

There are miany accounts of bicameralism that examine its contribution
to political and policy stability Some of these standard accounts note the
way that so-called eto players’ such as second chambers can set terms and
conditions on other institutional players, such as political executives that
seek the consent of an upper house to a government’s legislative initiatives
or policy proposals. In this chapter, I want to turn attention away from
this reactive dimension of upper house dealings with governments towards
a more proactive dimension inherent in bicameralism itself. My focus is on
proactive qualities of bicameralism that, under certain circumstances at least,
allow two chambers to promote more effective democratic deliberation than

normally encountered in unicameral political assemblies.
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RESTRAINING ELECTIVE DICTATORSHIP

My conclusion is not a recommendation for any one particular model
of bicameralism. In principle, bicameralism has the potential to offer a
variety of political benefits. In practice, it all depends on the institutional
arrangement of powers in the particular. parliamentary setting, My focus is
limited to matters of principle, leaving others to work through priorities in
institutional practice.

Preview of the argument ,

My argument is that bicameralism is best understood in terms of theories
of redundancy, where the provision of two chambers secures a range
of political benefits—notably, more robust political deliberation—better
than can be generated by one unicameral assembly.” This is an argument
about principles of institutional design and should not be confused with
advocacy of the relative merits of second over first chambers. Strictly
speaking, bicameralism refers to systemic qualities of political institutions
with two chambers. In contrast to views of certain advocates of second
chambers, bicameralism thus understood does not refer to an institutional
preference for upper chambers, as it wete, ‘over and above’ lower chambers,
Indeed, the systemic view that I outline in this chapter holds that it is
the creative tension (or institutional friction) between the two chambers,
and not simply the internal qualities of upper house institutions, that
drives the benefit of bicameralism. In J. S. Mill's words, the ‘mutual give
and take’ between two houses ‘is a perpetual school,” stimulating public
discussion and eliciting progressive new solutions to policy problems.*
This view is consistent with admiration for distinctive qualities of second
chambers but it should not be confused with a view, held by some advocates
of bicameralism, that tolerates the neglect or even withering away of
lower houses.

I begin with an extended explanation of bicameralism in terms of
redundancy theory. I then clarify bicameralism through two sets of contrast-
ing accounts of ‘balance’ in political assemblies. First, a contrast designed to
identify the core meaning of balance in bicameralism through a contrast
between modern liberal approaches to bicameral balance and classical pre-
liberal approaches to theories of the mixed regime. Although bicameralism
resembles earlier mixed regime practices, the differences are more striking
than the similarities. This initial contrast highlights some of the distinctive

institutional properties of modern liberal bicameralism—especially its place
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liberal regimes of representative government where it modifies many of
the underlying liberal-democratic principles.

My second contrast is within modern liberal accounts of bicameralism
ustrating two complementary tendencies evident in liberal regimes of
sepresentative government. The first tendency has bicameralism perform

aportant negative roles: this is the tendency to use bicameralism to act

gainst the vices of majoritarianism and government use of representative

owers to impair minority interests. The second tendency has bicameralism

lay more positive roles: this is the tendency to use bicameralism to promote

the virtues of an effective deliberative assembly through strengthened

gislative processes. Most practical systems of bicameralism incorporate

elements from both tendencies, thereby establishing degrees of institutional

ncertainty about the ongoing balance of negative and positive tendencies.

icameralism as redundancy

There are many political analysts who regard bicameralism as pre-democratic
and therefore outdated. Critics can point to examples of nations which have
rejected bicameral systems in favour of unicameral systems: for instance,
New Zealand in 1950, Denmark in 1953, Sweden in 1970, Iceland in 1991
and Peru in 1993. In this ‘two into one’ story, the discarded upper houses
_ were typically less democratic than their lower house counterparts: often
with restricted franchises and narrower qualifications for membership,
usually with considerable powers over legislation and sometimes selected
by appointment rather than election.’ Much like the traditional House of
Lords in the UK, many European upper houses survived, in J. S. Mill's
words, simply to provide those with ‘conventional rank and individual
riches’ the opportunity to ‘overawe the democracy’ arising below them? In
the famous language of French revolutionary activist Abbé Sieyes, where
upper houses agree they are superfluous and where they disagree they are
mischievous—primarily because they paralyse the will of the people as
represented in the more democratic lower house.

Critics can also point to the slow but steady rejection of bicameralism
at the sub-national level in such advanced liberal democracies as Canada,
where the last provincial upper house (in Quebec) was abolished in 1968,
and whose national Senate is formally very powerful but of uncertain public
legitimacy because members are appointed rather than elected ®. Democratic
constitutions like the revised Danish constitution of 1995 typically restrict
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the powers of upper houses over financial bills, and this widespread
restriction reflects the primacy of lower houses as ‘the people’s chamber’ and
the preferred site of government and home of the political executive.” There
are few if any examples during the last fifty years of nations with unicameral
systems adopting bicameralism.' Finally, critics can point to the persistent
threar of ‘gridlock’ between the two chambers in bicameral systems and
the parliamentary record of upper-house frustration or obstruction of lower
house policy and legislative initiatives.!* Unicameralism deserves its own
distinctive theory of the model legislature. Nebraska is the only US state to
have rejected bicameralism and it did so because ‘experience has shown that
the check exerted by a second chamber is often only nominal, seldom results
in good, and is occasionally detrimental to the public welfare,*?

Despite this history, bicameral legislatures remain a prominent feature
of the political scene internationally. Although approximately one-third of
the legislatures of the world are bicameral, around two-thirds of democratic
national legislatures are bicameral. Federalism suggests one reason: the
second chamber acting as a states house or representative of the regions. But
even half of the unitary democratic states have bicameral legislatures and,
furcher, many sub-national democratic legislatures are bicameral.’* Although
it is notable that many small nations have unicameral legislatures, adoption
of bicameralism cannot be explained solely by reference to federalism: only
around a third of bicameral assemblies are located in federal systems."* No
special representative function such as regional representation is necessarily
required: bicameralism ‘can be justified as a protection against electoral
excesses, with the upper house serving a ‘protective role’ much like ‘all
genuine insurance facilities.**

Critics of bicameralism claim it is redundant. Bicameralism might have
many defects but redundancy, ironically, is perhaps its distinctive quality, I
am not so much defending the merits of bicameralism as trying to explain
the internal logic of bicameralism, which emerges most clearly when we
see bicameralism itself as an application of theories of redundancy:*® In
theories of institutional design, as in many parts of engineering, redundancy
is highly valued as a reinforcement mechanism, or safeguard, in the event
thar systems fail to operate as planned. For example, automobiles haye front
and rear brakes and hand as well as foot-operated brake levers. While not
all are strictly necessary for ordinary motoring, the duplication and overlap

can be positively beneficial when, as can happen, there is a system-failure in
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one set of brakes or one set of brake operators. Perhaps a better example is.

driver-education vehicles which have two steering wheels, both performing
identical functions, but with the benefit that the instructor can intervene
in the event that the student is unable to steer the vehicle properly. The
benefits of redundancy only come into play when the braking or steering
system is designed as two or more parallel subsystems, allowing the second
or apparently superfluous subsystem to perform independently of any
malfunction in other subsystems. What might at first sight appear as over-
engineering can then appear as a prudent design because of the security
it provides against malfunction in one of two or more paralle] systems.
Federalism is a case in point where two or more levels of government either
duplicate services or, more likely, duplicate demand for services and thereby

* strengthen the political accountability facing those responsible for providing

public services."”

‘There are many limits to constructive redundancy: as federalism so
often shows, accountability can go missing when each level of government
blames the other for preventing successful delivery of public services. So,

'too, in bicameralism: the parties dominating each chamber can also play

the blame game, trying to avoid public accountability for their decisions or
even their non-decisions. The fact that bicameral institutions reflect a belief
in the virtues of redundancy does not necessarily prove that this or that
specific instance of institutional redundancy meets a public benefit test. It
is not surprising that political activists in favour of second chambers appeal
to redundancy theory; nor is it surprising that their partisan opponents
favouring unicameralism dismiss the application of redundancy theory as
mistaken and self-serving, In Landau’s terms: ‘the task remains to learn to
distinguish between inefficient redundancies and those that are constructive
and reinforcing*®

In recent years, rational or public choice analysts have taken up the
cause of bicameralism.' For analysts fearful of the mistakes of misguided
government, bicameralism has much to offer as a model of dispersed
political power. Government decisions cannot proceed until those initiating
the action can muster majorities in both houses or both sites of legislative
decision-making, Either house or site of law-making power can exercise a
veto power over proposals initiated by those controlling the other house or
site. By examining ‘the nature of the bargaining game’ under conditions of

bicameralism, analysts can reveal the public benefits of dispersed political



power with, in effect, requirements for supra-majority voting in order to
mobilise political support across the two houses or sites. Thus rational

choice analysis of ‘divided government’ can come to rest on views about the -

benefits of ‘institutionally imposed compromise and bargaining’ found in
bicameralism.?°

Bicameralism as balance :

The term ‘bicameral’ simply means two-chambered, from the Latin word
camera’ for chamber. There are many practical and potential variations in
institutional relationships between two chambers, with no one preferred
mode] of inter-cameral powers and relationships. There would be little value
in any arrangement where the two chambers simply duplicated one another:
for example, by representing exactly the same political interests in the same
manner. Hence the real interest in bicameralism is the variety of institutional
forms adopted to allow two chambers to represent different interests. These
differences can be carefully balanced complementary interests, but just as
often they can be tenuous arrangements. of competing interests—often
representing different class interests. . _

One useful way to think of bicameralism is to draw on this Latin
derivation and to imagine a bicameral political assembly, whether it be the
UK Parliament or the US Congress, operating along the lines of a camera
with two lenses. Bach chamber or house captures a distinctive view of
political representation. The implication is that decisions by a bicameral

political assembly require a convergence or merging of perspective to provide

final policy and legal focus. Bicameralism is about constructing a balanced

view from two distinct perspectives. This is no easy matter, as anyone

using binoculars for the first time will confirm. By contrast, unicameral
assemblies work more like telescopes in providing a simplified and unified
vision. Bicameralism promises to generate better political perspective
than unicameralism. It all depends, of course, on the precise details of
the relationship between the two lenses or chambers. We can therefore
anticipate that much of the analytical interest in bicameralism deals with the
relative powers of the two chambers or houses, and the extent to which they
represent opposed or merely different political interests. A preference for
bicameral assemblies in itself tells us little about the appropriate constitution
and composition of the two chambers or of the constitutional principles
governing relationships between the two chambers.

Given this range of uncertainty about so many details, what is the use
of referring abstractly to bicameralism? When so much of the operating
 relationships between ‘the two chambers can remain unspecified, what
purpose is setved by the summary term ‘bicameralism? The main answer
is suggested by the ism’ at the end of bicameralism. The core attraction to
advocates of bicameralism is the promise of ‘balance: a balance of political
interests that would be difficult or impossible to arrange within one single
representative chamber. This core idea of balance is compatible with the
use of a second chamber to protect vulnerable minority interests otherwise
likely to be dominated by the prevailing interests represented in the first
chamber. These minority interests might be those of an economic, religious,
ethnic, educational or some other minority group. They could be of the
_ political left as much as of the political right. Such a group might but need
. not be a minority of the poor or poorly educated; it might be a minority of
. rich or well-educated people using the second chamber as a bulwark against
the potential tyranny of the ruling majority group. Theories of bicameralism
tend to have more to say about the added value of the second chamber than
about the limited value of the first chamber, which is either taken as a given
or simply assumed as undesirable. Analysts—as distinct from advocates—of
bicameralism cannot have it so easily: analysts have to examine not only the
claimed merits of a second chamber bu also the possible demerits of the
first chamber. To put this bluntly, many unicameral assemblies also rest
on concepts of political balance. What appears as ‘balance’ to advocates of
bicameralism might in fact upset prior constitutional balances dependent on
the primacy of the first chamber, '

From mixed regimes to bicameralism

Consider two contrasting approaches to institutional balance, one from
he: classical political authority of Aristotle before the rise of modern
icameralism and one from US founding figure James Madison, writing in
287in The Federalist Papers and defending a liberal model of bicameralism.?*
istotle’s pre-liberal realism is a useful antidote to some of the bland
implicities of liberal theories of balanced government.?? Aristotle’s classical
realism can help in specifying some of the working assumptions not spelr
out by modern advocates of bicameralism. ‘

The classical version of balance is associated with concepts of the mixed

regime with its idea of mixing or blending different interests through



distinct political institutions, each with a role in policy-making and
legislation. Theories of balance have traditionally been challenged by critics
of mixed regime models who have feared the potentialities of institutional
deadlock among competing political institutions, each under the influence
of a distinct social order. Aristotle’s account in books 4 and 5 of The Politics
of the strengths and weaknesses of mixed regimes provides a useful, indeed
balanced, summary of the theory and practice of institutional balance?*
Aristotle’s own version of mixed regime known simply as ‘polity’ reflects his
preference for blending democracy with oligarchy through any number of
potential institutional arrangements. The challenge of this classical approach

to balance was to select specific institutions to represent quite particular -

democratic or oligarchic qualities. The idea was not to award democracy
or oligarchy its voice in one and only one political institution, or to confine
this combination of democracy and oligarchy to any particular bicameral
arrangement, but to spread a complementary range of democratic and
oligarchic interests across different political institutions. Democracies, for
instance, vary according to which sorts of ‘the people’ (e.g. farmers, artisans,
merchants, traders) hold power over which types of political institutions;
just as oligarchies vary according to the types of ‘so-called notables’ (e.g the
military or big business) controlling different types of institutions.?* ‘
Bicameralism comes out of this traditional interest in the balance of
political interests. Aristotle’s classical analysis leant towards one particular
model of balance: the mixed regime, or ‘polity, blending democracy and
oligarchy in systems of ‘dual deliberation.”* By contrast, modern bicameral-
ism emerges alongside the liberal constitutional hope for a much more
limited form of government using the means of the rule of law to promote
the end of civil liberty and the security of individual rights. The classical
balance was about blending the two rather antagonistic regime values of
democracy and oligarchy; the modern liberal balance reflects a prevailing
regime preference for the values of modern liberalism, which is compatible
with only some elements of democracy and oligarchy as originally understood.
‘This sharpened focus on one preferred set of regime values transforms the
business of balance away from classical mixed regime experiments towards
a constitutional design for a regime of political institurions representing
the values of liberal democracy: or democracy liberally understood in the
manner celebrated in the social doctrines of libera] theorists like Locke,
_Montesquieu and the authors of The Federalist Papers.*®

Where does bicameralism enter the liberal picture of constitutional
government? The answer is as a means towards the end of limited
government. Theorists of the separation of powers could take some comfort
from classical concepts of the mixed regime because they provided proof

- of the dividends of divided power. Classical concepts of how best to mix
or blend the three primary political functions of executive, legislative and
judicial power provided no appropriate model for liberal theorists of limited
government. Although both were engaged in constitutional balance, the
nature of the norms in balance differed quite fundamentally. Aristotle
and classical. authorities did not share the defining separation of modern
liberal theorists between state and society or the allied belief in limited
_government. Modern liberals began with this quite fundamental separation
' of state from society, and thereafter tried to construct an institutional
_ design for government that limited the form and substance of its impact
on civil society. Bicameralism appealed to liberal constitutionalists as a
component of the separation of powers strategy: an institutional device
. capable of contributing to this fundamental separation between state and
.society by dividing legislative power into two equally important legislative
, bodies, each representing valuable social interests and each exercising checks
of accountability over govérnment,

"Two tendencies within bicameralism
The next set of contrasts is within the liberal doctrine of bicameralism
irself. This broad doctrine defends bicameralism in two ways: negatively, in
terms of weakening the tendency to abuse of power by political executives;
and positively, in terms of strengthening the deliberative process within
the political assembly. At their broadest, liberal doctrines of bicameralism
deal with both tendencies as a pair of supplementary measures for effective
representative government. The practice of most bicameral assemblies
nds to show the greater influence of one or other of these two approaches.
t it is not uncommon for bicameral systems to remain in.the negative
mode of clamping down on executive abuse of powet, usually by using the
second chamber as an accountability mechanism to curb executive excesses,
luding excessive executive control over the independence of the lower
amber. But there are examples of bicameral systems moving over, at least
m time to time, to the positive mode to promote strengthened deliberative
processes in the patliamentary or legislative body. '



Just as most practical bicameral systems combine elements from both
negative and positive modes, so, too, liberal theories of bicameralism also
combine both justifications.”” The balance of justification varies among
theorists, but for present purposes the negative mode can be taken as
exemplified in the influential eighteenth-century constitutional doctrine
of The Federalist Papers, and the positive mode in the equally influential
nineteenth-century liberal theory of John Stuart Mill. Both articulations
converge in favour of bicameralism. The present contrast is not completely
faithful to the rich detail both versions contain. Suitably warned, then,
about the provisional nature of this contrast, further analysis can begin
with the negative mode so characteristic of eighteenth-century liberal
constitutionalism. |

Although the French political philosopher Montesquieu is credited
with initiating the modern liberal understanding of bicameralism,*® we
can use The Federalist Papers as an example of the practical application of
bicameralism in liberal constitutional theory. It is notable that the phrase
legislative balances and checks’ appears eatly in The Federalist Papers as an
example of the modern science of politics unknown to ‘the ancients’ who,
as we have seen, pursued a different concept of institutional balance.?® For
Madison, the legislature is the deliberative assembly and the Senate as the
controversial second chamber in the proposed US legislature is justified in
terms of the balance it brings to political deliberation. Madison explains
the merits of this second chamber by reference to the limited deliberative
capacity of the first chamber. This advocacy of bicameralism risks offending
those who can see a prior balance of deliberative qualities established by the
first chamber. Not surprisingly, critics of bicameralism are often tempted to

try to strengthen institutional relationships either to the political executive or

to the judiciary as constitutionally important ways of redressing imbalance
within a bicameral legislature. Thus, critics of bicameralism deal with
deadlocks between the two chambers in one of two ways: either by granting
power to the political executive to act as circuit-breaker through a power to
dissolve the assembly; or by conceding a power of constitutional oversight to
the judiciary to declare unconstitutional any inappropriate ‘balances’ effected
by the assembly or one of its chambers. :

In Federalist 51, Madison argues that in liberal political regimes,
legislative authority will tend to overpower the authority of the other two
branches of government (the political executive and the judiciary). This

overpoweting tendency meant that the legislature itself should be divided
further into two sub-branches based on ‘different modes of election and
different principles of action, with each sub-branch ‘as little connected
with each other’ as possible in one branch of government. Madison's
liberal convictions are apparent in Federalist 62 where he notes that this
bicameral structure is a useful precaution against ‘the facility and excess
of 1éw—making' which are ‘the diseases to which our governments are most
liable.” For Madison, the problem was that too much concentrated power
in one political assembly would generate too much law-making and too

much government. The liberal model of representative government is one

of limited representation: government limited in scope to liberal causes and
 limited in process to the rule of law. The attraction of bicameral solutions
is that they allow constitutional designers to graft complementary models
of political representation on to the core stock of popular representation. In
the US case, this meant that Madison and his fellow framers could accept
 the legitimacy of a system of relatively popular representation with larger
numbers of locally elected members in the lower house, in the knowledge
. that this popular model would in practice be modified by the presence of
another model of representation in the upper house.
Using contemporary language, we can say that this eatly version of
bicameralism was designed to modify the potential for populism through
two contrasting versions of democratic legitimacy in the two chambers of
Congress. This is not the only approach to modern bicameralism, but it
is a very influential one reflecting 2 commitment to federalism, where the
polity arises through a federation of states—even to the point of having
the second legislative chamber constructed around federalist principles of
representation, with each state equally represented regardless of geographic
. or population size. There are many variations of federally organised
legislative chambers, and it is useful at the outset to note thar Madison and
his fellow framers did not expect their federal chamber to restrict itself as
a ‘states house, only protecting states interests (not withstanding that US
senators were, until 1913, chosen by state legislatures). Federalism helps to
explain the composition of a second chamber but it alone does not explain
the construction or purpose of the second chamber, One only has to see the
. near-universal existence of bicameralism in state-level legislatures to begin to
appreciate the wider policy purposes intended for the US Senate, acting as a
. check and balance on the lower chamber,



The distinctive competence of the second legislative institution goes far
beyond its federalist composition, illustrating the broader institutional logic
of bicameralism. Describing the Senate as ‘a second branch of the legislative
assembly distinct from and dividing the power of the first, Madison
defended this as a salutary check on government. Government—or, more
properly, misgovernment—will now require ‘the concurrence of two distinct

“bodies in schemes of usurpation or perfidy’: the concurrence of ‘separate
and dissimilar bodies.*® Of importance here is Madison’s emphasis in
Federalist 62 on ‘the dissimilarity in the genius of the two bodies, with the
Senate having considerably fewer members, each with a considerably longer

tenure than members in the House of Representatives, arranged to promote

stability’ through a rotation re-election system where a third of the members
face re-election every two years. The intended policy goal is a greater sense
of public responsibility in the Senate when compared to the necessary but

insufficient public responsiveness expected of the more openly democratic
House of Representatives.*

Mill’s case for more effective democratic deliberation

The contrasting positive mode of bicameralism accessible is most fully

articulated in Mill's Considerations on Representative Government.?® Mill

accepted the value of the negative mode with its anti-corruption potential, but
his version reaches beyond that to more positive values of public deliberation.
Acknowledging ‘the corrupting influence of undivided power, Mill defends
the negative dimension of bicameralism. But his real justification is in terms
of the positive mode of wider and deeper public deliberation, Democracy
requires important political virtues, of which none is more necessary than
conciliation: a readiness to compromise; a willingness to concede something
to opponents, and to shape good measures so as to be as little offensive as
possible to persons of opposite views.?*

Mill is thinking primarily of the UK situation with an unelected House
of Lords which to his mind has only limited capacity to moderate or check
democratic excesses—a cause of some importance to Mill, given his fears of
the power and, indeed, tyranny of the majority over liberal minorities. His
preference was for a fully representative single chamber using proportional
representation to promote the parliamentary representation of ‘minorities’
But if he had to have a second chamber, his view was for one which

© represented interests not adequately represented in the first chamber: a

second chamber which ‘would incline it to oppose itself to the class interests
of the majority’ and protest ‘their errors and weaknesses. Such a ‘wisely
conservative body’ might be modelled on the Roman Senate, comprising
persons of ‘special training and skill’ brought together ‘to moderate and
regulate democratic ascendancy.

This mode of positive support for more representative public deliberation
carries through to later British defences of bicameralism. James Bryce
is pethaps the most influential of this school. As an early and first non-
American president of the American Political Science Association, Bryce
pioneered the comparative science of modern democracy. His Modern
Democracies is the first classic investigation of democratic institutions in
;. empirical political science.** The chapter on upper houses is a core part
of Bryce's anatomy of bicameralism, which reflected his personal political
activism in the cause of House of Lords reform and his political influence on
many subsequent Westminster institutional developments in modernising
. upper houses.”® Bryce thus provides the most influential twentieth-century
account of the positive mode of bicameralism as a device for deliberation.*®

' Contrasting strong and weak bicameralism
Bicameralism is about balance, bur what happens when one of the two
houses outbalances the other? If the weight is overwhelmingly in favour
of the lower house, the result is unicameralism in substance, if not in form.
But what if the weight is in favour of the upper house: is this, too, a form
.of unicameralism? ‘This issue is not simply academic. It is politically alive
Australia, for instance, a country which ‘has had more expetience with
bicameralism than any other parliamentary democracy.*” Some state
upper houses still reflect traditional class interests or at least attract reform
movements proclaiming the need to ‘democratise’ them.?® This reform call
demands that traditional restrictions on upper house franchise, membership
ualifications and electorate weightings be repealed. Bur is the model of
2. democratic upper house one with identical qualifications for franchise
d membership with the lower house, and with the same tolerance for
inimal variation in electorate enrolments? Tempting as it is to reply ‘yes,
might be even more demanding of democratic standards and explore
her options thar allow upper houses to get ahead of their lower house
eunterparts, and achieve even fairer forms of democratic representation.
[0 stay with an Australian example: the Australian Senate was overhauled



in 1948 when proportional representation was first adopted, with each state

acting as one large multi-member electorate. Nothing was done to the
formal legislative powers of the Senate but this one electoral change brought
about a significant lift in the public legitimacy of the Senate, which many
analysts began to describe as ‘more democratic’ than the lower house with

its conventional single-member system biased against the return of minor -

party candidates*

This example of change to the rules of representation for upper houses
shows how existing bicameral systems can be strengthened with minimal
alteration of the formal legislative powers of either house. More generally, we
can see that the institutional strength of a bicameral system is closely related
to its regime of representation: those systems with institutions capable
of widening the scope of parties represented are more likely to develop
capacities for what analysts term ‘cleavage management.* In this context,
cleavage’ means political division based on entrenched social identities,
such as class, religion, ethnicity or even regional geography. Effective
political management occurs where groups separated by such entrenched
divisions are brought together, or their preferred party representatives are
brought together, in institutional circumstances conducive to inter-group
agreement on ‘a way ahead.” Thus, for these purposes, strong bicameralism
describes an institutional environment for multiparty political deliberation
that can nurture effective political negotiation and generate feasible
policy compromises, :

This is only one version of the strong bicameralism literature. A simpler
version equates ‘strong’ with two houses sharing equal institutional powet,

whether or not this results in effective cleavage management. This simpler

version really measures the strength of upper house resistance to initiatives
derived from the lower house—measured in terms of everyday institutional
conventions rather than misleading legal provisions in constitutions when
divorced from prevailing political conventions such as those associated with
the norms of responsible cabinet government honoured in Westminster-
derived systems of parliamentary government. Thus, evaluating the
strength of any particular bicameral system is not an easy matter, given
that each national political assembly must be approached as comprising
at least outwardly, unique aggregations, each with its own history, its
special traditions and customs, its time-honoured norms and practices, its
constitutional status, and its impact on the laws of the land."!

lusion
the many contrasts in this chapter, perhaps none is more striking than
between the high theory of bicameralism and the low practice of so
y bicameral systems. This gap between promise and performance is not
moply the fault of self-serving advocates of ineffective upper houses. Some
sthe blame can also go to political analysts who have undertaken lictle
structive research on the various ‘balances’ associated wich the promise of
reralism, As a topic in contemporary political science, bicameralism is
tainly under-researched but it is also quite under-theorised. Bicameralism
rightly been called ‘a concept in search of a theory.*” The outstanding
llenge is to widen the analytical and theoretical focus from upper houses
the broader systemic relationships at work in bicameral institutions.
meralism is about more than the presence or absence of upper houses.
icameralism is about power-sharing relationships within political assemblies
d the various balances of political representation associated with different
titutional relationships. '
 Barlier generations of democratic theory had understandable reasons
for treating upper houses as democratically suspect. But contemporary
emocratic theories are recovering, however slowly, an interest in the virtues
f institutional redundancy with fresh research potential for studies of
he multiplicity of institutional configurations compatible with effective
eliberative assemblies. Bicameralism seems to many ‘inherently duplicative
nd inefficient.* But a narrow focus on efficiency fails to do justice to the
stitutional effectiveness promised, and not infrequently delivered, by
icameralism.. Democratic standards of effective legislative deliberation are
rore demanding than narrower standards of efficient decision-making by
public managers. This is not to write a carte blanche for upper houses of any
omposition operating in any manner they deem appropriate. Bur it is a
warning that democratic institutional design draws on standards of efficiency
that are open to the wider public benefits of some, but not necessarily all, of
the costs of institutional friction within bicameral systems.**
In the end, it is all a matter of balance.

1 Marriott, ., Second Chambers, Oxford University Press, Oxford, 1910, p. 3; Wheare, K. C.,
Legislatures, and edn, Oxford University Press, Oxford, 1968, P 139.



20
21

22
23
24
25

26

See, for example, Uhr, J,, ‘Bicameralism), in Rhodes, R. A. W,, Binder, Sarah A. and
Rockman, Bert A. (eds), Oxford Handbook of Political Institutions, Oxford University Press,
Oxford, 2006, ch. 24.

Patterson, S. and Mughan, A. (eds), Senates: Bicameralism in the Contemporary World,
Ohio State University Press, Columbus, 1999.

Mill, J. S., Considerations on Representative Government, in Utilitarianism, On Liberty
and Representative Government, Dent, Everyman, London, 1968 [1861], p. 353.

Longley, L. D. and Olsen, D. M. (eds), Two into One: The Politics and Processes of National
Legislative Cameral Change, Westview Press, Boulder, 1991.

Mill, Representative Government, in Utilitarianism, p- 356.

Quoted in Longley and Olsen, Tiwo into One, p. 8; Finer, H., The Theory and Practice of
Modern Government, 4th edn, Methuen, London, 1961, p. 403. _

Marriott, Second Chambers, pp- 131-52; Smith, D. E., The Canadidn Senate in Bicameral
Perspective, University of Toronto Press, Toronto, 2003, pi 3.

Wheare, Legislatures, pp. 140-1; Lijphart, Patterns of Democracy, Yale University Press,
New Haven, 1999, pp- 205~6.

Lijphart, Patterns of Democracy, pp. 201-3.

Binder, S., Stalemate: The Causes and Consequences of Legislative Gridlock, Brookings
Institution Press, Washington DC, 2003, '

Johnson, A., The Unicameral Legislature, University of Minnesota Press, Minneapolis, 1938,
p- 93.

Lijphart, Patterns of Democracy, pp. 201~3,

Patterson and Mughan, Senates, p. 10.

Brennan, G., and Lomasky, L., Democracy and Decision, Cambridge University Press,
Cambridge, 1993, Pp- 214—15; Patterson and Mughan, Senates, p. 3.

Landau, M., ‘Redundancy, Rationality and the Problem of Duplication and Overlap),
Public Administration Review, vol. 20(4), 1969, pp. 346-58.

Castles, F. and Uhr, J., ‘Federalism and Social Policy: Australia) in Liebfried, S,, Obinger,
H. and Castles, F. G. (eds), Federalism and Social Policy, Cambridge University Press,
Cambridge, 2005, pp. 51-88. : ,

Landau, ‘Redundancy’p. 356; cf. Castles, F. and Uhr, J., "The Australian Welfare State:
Has Federalism Made a Difference?’ Australian Journal of Politics and History, vol. 53(x),
2007. :

See, for example, Hammond, T. and Miller, G., * The Core of the Constitution, American
Political Science Review, vol. 81(4), 1987; Brennan, G., and Hamlin, A., Democratic Devices
and Desires, Cambridge University Press, Cambridge, 2000, pp. 234~54.

Brennan and Hamlin, Democratic Devices and Desires.

The Federalist Papers; Aristotle, The Politics, trans. Carnes Lord, University of Chicago
Press, Chicago, 1984; Tsebelis, G. and Money, J., Bicameralisrm, Cambridge University
Press, Cambridge, 1997, pp. 17-2L. :
Aristotle, The Politics, pp. 118-81.

Ibid., pp. 122—6.

Tsebelis and Money, Bicameralism, pp. 17-21.

Uh, ], Deliberative Democracy in Australia: The Changing Place of Parliament, Cambridge
University Press, Cambridge, 1998; Uhr, J., Auditory Democracy: Separations of Powers
and Locations of Listening, in Fontana, B., Nederman, C. J. and Remer, G. (eds), Talking
Democracy: Historical Perspectives on Rbetoric and Democracy, Penn State Press, University
Park, 2004, pp. 239—70.

Vile, M., Constitutionalism and the Separation. of Powers, Oxford University Press, Oxford,
1907, pp. 98--118; Finet, Theory and Practice, PP 399—405.

sebelis and Money, Bicameralism, pp. 27-9.

iwerid., pp. 24—5. . . :
ederalist No. 9, in The Federalist Papers, p. 72; Tsebelis and Money, Bicameralism,
27-9. .

eralist No. 63.

Finer, Theory and Practice, pp. 401—2.

ill, Representative Government, pp. 352—9.

ryce, James, Modern Democracies, 2 vols, Macmillan, London, 1921, vol. 2, pp. 437-57.
Lees-Smith, H., Second Chambers in Theory and Practice, George Allen and Unwin,
- London, 1923, pp- 216—35.

Patterson and Mughan, Senates, pp. 11, 13 and 204; Uhr, J., Terms of Trust: Arguments over
Ethics in Australian Government, University of New South Wales Press, Sydney, 2005, pp.
51—4, 73—8.

Smith, The Canadian Senate, pp. 6, 22—30.

Stone, B., ‘Bicameralism and Democracy’, Australian Journal of Political Science, vol. 37(2),
2002, pp. 267-81. '

Uhr, Deliberative Democracy, pp. n13-15; Russell, M., Reforming the House of Lords: Lessons
. from Overseas, Oxford University Press, Qxfotd, 2000, pp. 55~6, 82—4.

Gunther, R. and Mughan, A., ‘Political Institutions and Cleavage Management’ and
Lijphart, A., Rogowski, R. and Weaver, K., ‘Separation of Powers and Cleavage
Management’, both in Weaver, K. and Rockman, B. (eds), Do Institutions Matter?,
The Brookings Institution Press, Washington DC, 1993, pp. 272—301 and pp. 302—44
respectively.

Patterson and Mughan, Senates, p. 9.

Smith, The Canadian Senate, p. 3.

Longley and Olsori (eds), Two into One, p. 1.

See, for example, Tsebelis and Money, Bicameralism, pp. 15, 17.



 Restraining

Elective

Dictatorship

The Upper

House Solution?

NICHOLAS ARONEY
SCOTT PRASSER
~ J.-R.NETHERCOTE

— _
£ D0 ¥/
ooy NI

University of Western Australia Press




