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ABSTRACT

This thesis addresses the role of victims in our criminal justice system and the
shortcomings they perceive in the way they are treated. It examines whether restorative
justice can offer them more justice than they receive from the formal court-based
system.

Before the rise of the modern state, restorative justice was the dominant model of
resolution for disputes and criminal actions. However, the victim’s role in Western
criminal justice declined over time, until only a vestigial and debased part as witness for
the prosecution remained. Research into the shortcomings of the court-based system
has identified a number of issues that victims want to address. In brief, they are found
to want a less formal process where their views count, more information about both the
processing and the outcome of their case, a greater opportunity for participation in the
way their case is dealt with, fairer and more respectful treatment, and emotional as well
as material restoration as an outcome. Over the past three decades, the victim movement
worldwide has agitated for an enhanced role for victims in criminal justice. Despite
some successes, it appears that structural as well as political factors may mean that
victims have won as much as they are likely to gain from formal justice.

The Reintegrative Shaming Experiments (RISE) in Canberra provide an opportunity to
compare the impact on victims of court-based justice with a restorative justice program
known as conferencing. This randomised controlled trial assigned middle-range
property and violent offences committed by young offendérs either to court (as they
would normally have been treated) or to a conference. The study achieved a low level of
treatment crossover (three percent) and a high victim interview response rate (85
percent).

With material restoration, while few in either treatment group received money,
conference victims were more often offered non-financial restitution. With emotional
restoration, conference victims tended to express higher levels of satisfaction than court
victims. Their feelings of anger, fear and anxiety towards their offender fell markedly
after their conference while feelings of security for themselves and sympathy for their
offender increased. The conference usually had a beneficial effect on victims’ feelings
of dignity, self-respect and self-confidence and led to reduced levels of embarrassment



and shame about the offence. Overall, victims most often said their conference had been
a helpful experience in allowing them to feel more settled about the offence, to feel
forgiving towards their offender and to experience a sense of closure. Court victims,
especially those who had experienced violent crimes, felt much more afraid of
revictimisation than their conference counterparts, and also more vengeful towards their
offenders. Almost all victims in both treatment groups said that they wanted an apology
from their offenders, but an apology was six times more likely to be offered to
conference victims than court victims.

Conference victims also expressed high levels of satisfaction about the way they were
kept informed about their case, the extent of their participation and the fair and
respectful way in which they were treated. No gender bias was evident in how victims
felt about the way their conference was conducted and males and females indicated
equally strong perceptions of procedural justice. A significant minority of victims were
dissatisfied with their conference experience, though this was expressed most often in
terms of process failures rather than principled objections to restorative justice. These
failures included inadequate police investigation of the offence, inadequate facilitator
training, inadequate prior explanation to victims of their role in the conference and what
they may legitimately expect from the process, and poor conference organisation. The
restorative alternative appears to present an opportunity for victims to gain much more
than they can from the court, but there is sometimes greater risk of secondary
victimisation through their exposure in conferences.

Finally the thesis tests the assertions made by both victim advocates and offender
advocates that in criminal justice gains for one party can only be made at the expense of
the other party, that is, the process is a zero-sum (win/lose) game. This analysis shows
that victim and offender pairs both tended to see conferences as superior to court on
“measures of emotional restoration, participation in the process, perceptions of
procedural justice and the legitimacy of the criminal justice system. In sum, a win/win
outcome was much more common in conferences than in court across the concerns the
research showed to be central to victims. Lose/lose outcomes were more common in
court than in conferences. In the area of emotional restoration, conference-assigned
victims and offenders appeared to influence each other so that both parties were more
likely to ‘win’. In the area of emotional harm, court-assigned participants appeared to
influence each other so that both parties more often tended to ‘lose’. The analysis



showed no support for the zero-sum hypothesis — a ‘win’ for the victim did not
increase the chances of a ‘loss’ for the offender, nor vice versa.

The empirical evidence of RISE suggests that the restorative alternative of conferencing
more often than court gives victims what they say they want. The court system continues
to fail victims in terms of providing adequate information about the processing and
outcome of their case, while the formality of traditional practice renders unachievable
meaningful victim participation and restoration, especially emotional restoration More
rigorous research is required to discover whether victims of other crimes in other
locations also can look to restorative justice to give them the justice they seek and
deserve. Research is also needed to reform restorative practices to better serve those
victims who were found to be worse off in the restorative process than in court.
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CHAPTER 1

The Victim In Criminal Justice

1.1. Introduction

In its editorial of 8 March 1998, The Canberra Times said:

‘One of the greatest achievements of modern criminal law and jurisprudence is
that it regards crime as an offence against society, against social order, rather than
against the individual.’ (p 8).

It may not surprise the editorial writer that there are many who disagree with this
statement; indeed evidence suggests that the part of the community least likely to
share this view is the one with more experience than most of ‘modern criminal law
and jurisprudence’, namely crime victims. Over the past two decades the voice of
dissatisfied, even outraged, victims has increasingly been heard, expressing loud and
clear the shortcomings from their point of view of traditional criminal justice
processing.

The term ‘crime victim’ refers to one who has experienced harm as a result of an
offence; it is invariably a term of moral approbation suggesting undeserved

suffering (Ziegenhagen 1977). This definition may be so broad as to be misleading
for present purposes, as it includes, for example, those who care about the offender
who has committed the crime. A narrower definition is offered by the Australian
Capital Territory Victims of Crime Act 1994 where ‘victim’ is defined as ‘a person
who suffers harm in the course of, or as a result of, the commission of an offence;

or in the course of assisting a police officer in the exercise of the [police] officer’s
power to arrest a person or to take action to prevent the commission of an offence.’
The experience of being victimised is defined by Weisstub (1986) as being treated

‘without the respect that we assume to be part of the working principles of
daily human relationships, which find protection in the law...[A]t its heart,
victimization means that the autonomy and moral person has been robbed
and denigrated. Victimization, therefore, is part and parcel of the experience
of being dehumanized, in the deepest sense of the word.” (p 193-5)

Victim status may be universally understood and recognised, but victim role has
altered over time with changes in the surrounding economy and society (Hagan
1983). So as to understand these changes it is useful briefly to chart their history
and reflect on the forces which have determined the weight given to the separate and



sometimes conflicting consideration of private harm and public harm in the way
crime is addressed.

In this chapter I first review the rights and role of victims from an historical
perspective, from pre-industrial societies with their reliance on compensation and
restitution for dispute resolution, through the rise of the modern state and the
consequent whittling away of victims’ involvement in the processing and
adjudication of their offences. I then discuss the contemporary role of victims,
observing that it was not until the second half of the 20th century that victims’
rights began to be asserted once more. I discuss the reasons for the revival of
interest in victims, including the social and demographic changes of the 1970s which
meant more crime and more victims, improved measurement of victimisation, the
influence of the women’s movement and the development of victim advocacy and
victim support groups. I then address a central theme of this thesis: what is it that
victims want? I identify six concerns which emerge through a review of the
victimology literature. These are:

* victims want a less formal process where their views count

* victims want more information about both the processing and outcome of their
case

* victims want to participate in their case

* victims want to be treated respectfully and fairly

* victims want material restoration

* victims want emotional restoration, especially an apology

I conclude that victims are usually given little attention by the Western criminal
justice system, with scant regard paid to their needs or their desire for participation
in, or at least information about, the processing of their case. Despite the successes
of the victim movement from the mid-seventies in drawing attention to these
concerns and the development of a range of services aimed at improving the lot of
victims, I observe that many believe that it is only through a radical restructuring of
criminal justice processing based on restorative justice principles that victims can be
given what they see as being their due.

1.2. The Role of the Victim in Historical Perspective

Only with the rise of the modern state has responsibility for the investigation,
prosecution and disposition of a criminal offence ceased to be the responsibility of
the victim of the crime. Early medieval communities had no organised systems of



criminal justice and victims could turn only to their kinship group or their lord to
support them in resolving the harm they had experienced. Blood feuds were
frequently the outcome, that is continuing conflict based on blood-allegiance (Hagan
1983).

However, throughout the world and for the greater part of human history, restorative
justice measures of compensation and restitution have been the dominant model of
dispute resolution. Victims’ rights to compensation were a feature of Babylonian
law (Mawby & Gill 1987), though the implementation of such rights depended
ultimately upon the threat of the kinship feud (Walklate 1989). In Saxon England,
an offender could ‘buy back the peace he had broken’ by payment to the victim or
his family according to a detailed schedule of injury payments (Harding 1982). In
addition the offender was obliged to make a payment to the lord or king, which was
regarded as a fee for negotiating the settlement. By the seventh century these
payments had been codified in written laws (Jeffrey 1957), the primary purpose of
which was to avoid blood feuds (Weitekamp 1997). The church too played a role in
this emerging system. Between 700 and 1066 the share of payment to lords and
bishops gradually increased along with their power and influence.

By the late 12th century in England, as the institution of the monarchy grew more
powerful, the king was able to move to a judicial role with a system for imposing his
jurisdiction, and the needs of victims were replaced progressively by the interests of
the state (Schafer 1968). Private settlement of serious criminal cases was no longer
permitted; nor was the church any longer entitled to punish crime through the use of
force (Hagan 1983). The adjudication of serious criminal matters became
henceforth a matter for the Crown (Wright 1991). By this time as well, the Crown
had replaced the victim and his kinship group as the recipient of compensation
(Walklate 1989). Further, through the course of the Middle Ages fines to the state
in place of compensatory payments to the victim in turn gave way to retribution in
the form of state punishment (Hibbert 1966).

A similar trend was taking place in Continental Europe at this time, with the state
beginnirig to take a larger role in the administration of justice. Zehr (1985) suggests
that this was due at least in part to a revival of Roman law, with its emphasis on a
more powerful role for the central authority. Zehr further suggests that this trend
may have been in part the consequence of ‘the needs of an emerging capita]iét
order...[and] the dynamics of emerging nation states.” (p 9). But Weitekamp
(1997) argues that it was only through the violent conquest of much of Europe that
the central role of the state was reluctantly accepted at this time.



The philosophical justification for these developments was that ‘the wrong done to
an individual extends beyond his own family; it is a wrong done to the community
of which he is a member, and thus the wrongdoer may be regarded as a public
enemy’ (Pollock and Maitland 1898, quoted by Wright 1991: 5). This justification
reflected a change in the way that civil society was being organised, as society as a
whole came to be personified by the Crown: ‘the king, in whom centers the majesty
of the whole community, is supposed by the law to be the person injured by every
infraction of the public rights belonging to that community.” (Blackstone
1778/1973: 187)

Although the adjudication of serious criminal matters became a matter for the Crown
in England from the twelfth century, the right to bring prosecutions in the name of
the king continued to rest with individual citizens until the beginning of the
nineteenth century. Indeed, victims were often viewed as having a duty to prosecute
their case, even though the involvement of the Crown meant that it was no longer a
trial between two private litigants (Maitland 1885: 140, quoted by Wright 1991: 6),
and despite declining prospects of benefit in outcome.

Prosecution could be an expensive business for the victim and in the seventeenth
century there were cases of mediation recorded which saved the victim from what
could be considerable trouble and cost. Sharpe (1980) reports that local
communities often had a figure seen as an appropriate mediator and outcomes in
these cases might include physical chastisement, humiliation or ostracism.

By the early years of the nineteenth century it became increasingly apparent that
offenders were escaping prosecution entirely because of the costs to victims of
exercising their legal rights. This was a major reason for the establishment of police
constabularies in England during the period 1820-1850 (Shapland et al 1985).
Eventually the office of the Director of Public Prosecutions was established in
England in 1879 (Hagan 1983), the effect of which was in large measure to remove
victims from any meaningful réle in the criminal justice system. This state of affairs
was replicated through all common law countries where the British tradition of
jurisprudence has been adopted and the victim became the ignored party in criminal
proceedings (Hudson & Galaway 1975). The victim had become just another

witness.



1.3. The Contemporary Role of the Victim

The increasing assumption by the state of responsibility for criminal law processing,
from investigation through prosecution to sanction, had the undoubted benefit of
relieving the victim of the need to pursue personal vendetta, with clear benefits for
civil society as a whole. There were also obvious benefits for offenders in terms of
justice and equity.

But inevitably the victim and the state hold different perspectives about the nature of
the offence and the way it should be dealt with. To the victim, the offence is a
personal matter requiring repair of the harm suffered, material and emotional. To
the state it is a violation of criminal law, requiring a consistent, predictable and
equitable response under the law (Joutsen 1994).

A major theme of this thesis will be that deciding what should be done about a crime
calls for a balance between the personal and the public aspects of the crime. The
reality in the recent past has been that the state has been overwhelmingly favoured in
this equation. Indeed, the idea that a victim should have an active role in criminal
proceedings came to be regarded with alarm and distaste.

So comprehensively forgotten had victims become in the criminal justice system that
it was not until the 1940s with the work of Beniamin Mendelsohn and Hans Hentig
that there was any academic interest in their role: in fact the preoccupations of both
these writers was limited to the similarities between the personalities of victims and
their offenders and on the role of victims in precipitating their victimisation. From
the point of view of practical concern it was Margery Fry, a prominent British prison
reformer who in her book Arms and the Law (1951) revived the idea of offenders
making direct reparation to the victim and began the process of asserting the rights
of victims to be heard and to be reckoned with.

However, it was the mid-seventies before researchers, justice policy makers and the
broader community began to express concern about the predicament of crime
victims, and victims themselves began to agitate about their own role, or rather its
absence, in the criminal justice system.

In 1972, in a biting review of accountability practices in the American criminal
justice system, Wolfgang (1972) reserved his severest criticism for the way in which
victims were treated. He observed:



‘The whole criminal justice system — from police to parole — ignores the
victim excepts as he contributes to the evidence against the offender...[and]
fails to communicate information to the victim, who deserves at least the
satisfaction of knowing that efforts have been made by the police to detect
and apprehend the offender...[TThis is a way of accounting to that segment
of the public that has been hurt by the failure of the entire social system and
of its subsystem called the police.” (p18)

As Norval Morris stated (1974):

If the criminal process is the taking over by the state of the vengeful instincts
of the injured persons — buttressed by the recognition that the harm to the
victim is also harm to the state — then it would seem, at first blush, that the
victim has a right to be informed of, and where appropriate involved in, the
processes that have led to whatever is the state settlement of the harm that
has been done to him (p 56).

Concern by the U.S. Department of Justice about the growing reluctance of victims
to become involved with the criminal justice system led to the commissioning of a
study by Knutden et al (1976) which concluded that this was caused in large
measure by the inconvenience and expense experienced by most victims. These
findings led researchers and policy makers to speculate about what might become of
the system itself if victims comprehensively withdrew their cooperation.

Gottfredson (1989) writing thirteen years later when the role and status of victims
was finally receiving the attention both of academics and policy makers, nevertheless
indicated that victims in the United States continued to suffer as a consequence of
their circumscribed role in the justice system. The result, he observed, was a
number of negative consequences for victims that he summarised as

‘inconvenience, inattention, anxiety-provoking arrangements, the delayed
return of property (evidence), a failure to validate the victim’s status as the
person harmed and a lack of information about what is happening in the
prosecution of the case.’ (p 210)

Lurigio & Resnick (1990) too have listed some of the routine procedural
insensitivities experienced by victims, including difficult questioning by police and
lawyers, poor protection against intimidation, unnecessary trips to court, long waits,
mishandling of property and a variety of other inconveniences.

As McBarnett (1988) observed:

“The state is not just the arbiter in a trial between victims and offender; the
state is the victim...If victims feel that nobody cares about their suffering, it is
in part because institutionally nobody does.” (p 300)

It is difficult to disentangle the elements that resulted in the move over the past
twenty-five years towards greater recognition of the importance of victims in the



justice system. As Geis (1990) observed, their cause was so just and their condition
so palpably unfair that now it appears extraordinary that their neglect could have
continued for so long.

However, these elements were certainly connected with the social and demographic
changes of the early seventies which contributed to a greatly inflated crime rate —
and victimisation rate — around the world. This was brought home forcefully with
the findings of new crime victimisation surveys at this time, which revealed that only
a small proportion of crimes were ever formally reported (Geis 1990). More victims
meant more attention, especially when authorities were obliged to recognise the
potential problem for civil society represented by large numbers of uncompensated,
unsatisfied citizens, unhappy with the routinely insensitive reactions of the justice
system to their circumstances.

A crucially important contributing factor in the growth of a crime victim
constituency was the rise of the women’s movement. Women'’s groups initially
focused their interest on the plight of rape victims (Brownmiller 1975). Later they
included on their agenda the experience of violence that was an ongoing part of
many women’s lives, especially domestic violence, and the position of victimised
women in the criminal justice system. Geis (1990) suggests that the strong anti-
offender stance taken by the more militant members of the women’s movement had
a profound impact on the shaping of the victim movement which in some quarters,
principally the United States, has been characterised by a vengeful and retributive
attitude (See Chapter 2).

Indeed, the rise of victim advocacy at this time came with two aspects. On the one
hand it provided the means for much enhanced support services to become available
to victims of crime. This was the aspect of the victim’s movement which tended to
predominate in Europe and Australasia. On the other hand, it also became the
vehicle for expressions of support for punitive and exclusionary policies (see for
example, Scheingold et al 1994), and other ‘get tough on crime’ law and order
politics which have characterised the crime discourse in the United States for the last
two decades.

This renewed interest in the victims' plight, whether focused on support or on
advocacy, resulted in research directed at both the extent and nature of the trauma of
victimisation and also on the 'secondary victimisation' experienced at the hands of
police, prosecutors and court systems (see for example, Elias 1986, Waller 1989).
Norval Morris’s comments (above) refer to two of the major concerns that victims



were beginning to express about their lot, namely the state of ignorance that they
suffered about the way the state was dealing with ‘their’ crime and their desire to be
involved in the processing of their case. The remainder of this chapter addresses
these and other shortcomings of the criminal justice system from the victim’s

perspective.

1.4. What Do Victims Want?

1.4.1. Victims want a less formal process where their views count.
In a paper entitled ‘Conflicts as Property’, published in 1977, Nils Christie

formulated a central issue for victims. He argued that conflicts between victims and
their offenders have been taken away from them — in fact, stolen — by the
professionals of the criminal justice system, principally lawyers and welfare
authorities.

Christie accepted that there is an obligation on the part of the state to reduce conflict
in the best interests of all its citizens and that taking conflicts out of victims’ hands
assists in protecting victims from the consequences, material and emotional, of
pursuing the prosecution of their offenders. But he believed that victims have been
the real losers in this trend over the centuries: ‘Not only has he suffered, lost
materially or become hurt, physically or otherwise. And not only does the State take
the compensation. But, above all, he has lost participation in his own case.’
(Christie 1977: 7).

Scheingold et al (1994) quote a member of a victim advocacy group in the State of
Washington involved in promoting extraordinary measures for the control of
released sex offenders who clearly felt, as Christie suggested, that the state had
stolen her conflict:

‘I realised that it was a criminal [her emphasis] justice process and there
was no room, according to the court’s interpretation, any place for the
victims to assert their rights. (p11)....I felt [long pause] I'm trying to search
for the right word. There’s no connection between me and the crime. The
crime happened to me but it was the state prosecuting this man...I was just a
piece of evidence.’ (p 12)

Christie argued that there are many incentives for stealing conflicts, most of them
relating to the ‘professionalisation’ of the criminal justice system. He recognised
that the system is not run for profit these days, at least not in the crass style of the
Middle Ages, but that, more subtly, there are many interests at stake in preserving a
state of affairs in which victims’ views are comprehensively ignored.



The frustration victims feel about this lack of a voice in the justice system was
expressed in a statement to the President’s Task Force on Victims of Crime (1982):
‘Why didn’t anyone consult me? I was the one who was kidnapped, not the state of
Virginia.” (p 9). Indeed a judge of the Indiana criminal court in 1976 suggested that
victims of violent crime should be encouraged to take civil remedies on the grounds
that there was little deterrence to criminals in the legal system and that the threat of
legal action might have some desired effect (Indianapolis Star, qudted by Carrington
1977).

Victims’ imperative to put their side of the story, when they have been effectively
silenced by an adversarial system that relegates them to witnesses subject to strict
evidentiary rules, is strikingly illustrated by one such civil suit where a woman sued
two men found guilty of her rape and was awarded $365,000. She said: ‘The
purpose of this trial wasn’t to collect. The purpose of this trial was that it’s high
time somebody got off their tail and did something about ‘rape’...So what if these
guys are sitting in jail, big deal. What about my doctor bills?...What about the
mental anguish?’ (quoted by Carrington 1977). The importance to this victim of the
chance to express her outrage was all the more apparent because she knew before
she began her action that the civil jury would hear details of her sex life and her job
as a topless dancer.

Shapland (1986) remarked on the paradoxical relationship between victims and the
criminal justice system:

‘The criminal justice system depends heavily upon victims for the reporting
and detection of offenses and for the provision of evidence in court. Yet, it
does not appear to value the victim. The concern with attitudes, information,
consultation shown by victims...is an expression of the need to be valued, to
be wanted, to be considered an important participant. The system is not
geared to the perspective of the victim.” (p 215)

Shapland reached this conclusion based on a review of several victim studies. Kelly
(1982) found that the victims in her rape study expressed dissatisfaction with
numerous aspects of the justice system, but principally the lack of consultation over
proceedings in the case. They felt that the judicial system cared little about their
wellbeing. Victims expressed similar concerns about the importance attached to
their views in studies of burglary by Maguire (1982) and Howley (1982).

Plainly, the formality of the adversarial justice system, where victims have no
opportunity for input beyond their role as prosecution witness — and not even that
in those cases, the great majority, where the defendant pleads guilty — is a source
of frustration and anger for many victims. Conversely, research shows that
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generally satisfaction with justice is increased when victims have the opportunity to
express their views and when they feel that their wishes are not being ignored (Forst
& Hernon, 1985, Heinz & Kerstetter 1979).

1.4.2. Victims want more information about both the processing and outcome of
their case.

In a review of several studies of victim attitudes in both the United States and
Britain Shapland (1986) concluded that ‘the rule was: the more contact [with
criminal justice authorities], the greater the level of satisfaction.” (p 214).

The paradox of the victim’s role that Shapland refers to above — being both needed
and unvalued — is partly explained by the variability with which victims are attended
to at different points in the processing of their case. Shapland et al (1985) found in
their study of over 200 victims of violent crime in two English cities that there were
initially high levels of satisfaction expressed by victims about their treatment by
police — at the point of processing where victims are of highest value as a source of
information for the prosecution of the case. By the middle of the investigation this
was starting to decline and continued to do so, due largely to lack of information
about progress with their case, for which police were blamed, and a consequent
feeling that the police did not care about them. Victims wanted to know all sorts of
details about their case and felt aggrieved if they were not told and could not easily
find out.

Maguire (1982) finds the same pattern in his study of English burglary victims
which he interprets to mean that police response that displayed an appropriate level
of engagement with the victim’s situation was more important to the victim than was
solving the crime. Waller and Okihiro (1978) reach very similar findings in their
study of burglary victims. All these studies reveal that the need of victims to be
kept informed was present throughout the various stages of the case.

Shapland et al (1985) further observe that the victim was regarded as
‘supernumerary’ when the offender pleaded guilty and there was no requirement for
officialdom to preserve a good relationship with a victim who was not even required
as a prosecution witness. Victims still very much wanted to know the outcome of
their court case, but there was no procedure for letting them know even that the case
had been heard. They note that

‘in practice several victims in the study had no idea of the outcome and
many more had only a partial knowledge of the sentence passed...84 percent
felt they should have been informed of the sentence by the police.” (p 79).
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Significantly, Shapland et al also found that victims who were present at court for
the outcome of their case were more satisfied than those who were not. They
attribute this finding to

‘the greater information that participation brings, to the feeling of being
involved in the case, to a greater knowledge of all the factors surrounding the
case that the sentencer takes into account or to a better understanding of
court procedure.’ (p 80).

1.4.3. Victims want to participate in their case.
A major complaint of victims has been the fact that they are not encouraged to feel

part of the criminal justice proceedings in their case (see for example, Smith 1983,
Sebba 1996, Shapland 2000). Umbreit (1989) in his small study of burglary
victims found that ‘nearly all victims expressed the need to be involved in the
criminal justice system’, whether actively or passively. Kilchling (1991), in a large
German survey, found that most victims (and non-victims) believed that the role of
the victim should go beyond that of simple witness both at the investigation and
disposition stages of their case.

Studies conducted through the early eighties (e.g. Forst & Hernon 1985, Hagan
1982, Shapland et al 1985) repeatedly confirmed that victims not only felt frustrated
and alienated from the justice system but importantly, that this dissatisfaction
focused on the process rather than the outcome of their case. Erez & Tontodonato
(1990) suggested that victim participation in the process assists both in ‘restoration’
of victims and in reducing the sense of alienation which results from believing they
have no control and no status.

One of the strategies developed in the past decade for the purpose of increasing
victim participation has been victim impact statements (VIS), which are statements
tendered to the sentencing judge setting out the nature of the harm -— physical,
financial, psychological and social — experienced by the victim. The popularity of
this strategy can be gauged by the fact that by 1988 legislation providing for VIS
had been enacted in almost all American states, Canada and Australia (Sebba 1996).
Concerns that VIS would result in harsher sentences seem to be unfounded (Erez &
Tontodonato 1990, Erez et al 1994, Erez 2000).

However, a question mark remains over the capacity for VIS to improve victim
satisfaction. A study by Davis & Smith (1994) of 239 victims of robbery, assault
and burglary concluded that “There was no indication that impact statements led to
greater feelings of involvement, greater satisfaction with the justice process, or
greater satisfaction with dispositions’ (p 11). This may be due in part to victims not
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being adequately informed about the availability of VIS, or given assistance and
support in their preparation, so that they become ‘well-kept secrets that only a few
victims know about, or make use of, to their advantage.” (Erez 1991: 6).

Erez et al (1994) also warned that raising victims’ expectations about their capacity
to influence the sentence via VIS may backfire if they feel that in fact their input had
no influence on the outcome, which most often seems to be the case (Erez & Roeger
1995, Fisher 1991). She concluded (2000) that ‘[d]espite the high hopes of victim
rights advocates, and the misgivings of opponents of victim participation, the
inclusion of victim input in proceedings during the 1990s has had little effect on the
criminal justice system and on victims’ satisfaction with it.” (p178)

1.4.4. Victims want to be treated respectfully and fairly.
The revival of interest in crime victims from the mid-seventies resulted both from

research and from the actions of victim advocacy movements, both of which
documented their plight and their ‘secondary victimisation’ by the criminal justice
system. Although complaints were usually focussed on the court process, the tenor
of many victims’ experiences with the police is evoked by Wolfgang (1972) who
quoted one as saying: ‘By the time the police left I thought I was the criminal. I was
questioned with discourtesy and abruptness. I was treated like a slob.” (p 19).

Erez (1994) found that overall satisfaction with the criminal justice system is
strongly correlated with the victim’s satisfaction with the sentence their offender
received and that perceptions of fairness in sentencing is the main variable
influencing satisfaction with the sentence. But this satisfaction is not affected by
participation in achieving the outcome of the case. She concluded that ‘[t]he
victim’s response to the system as a whole...may be viewed as an indicator of the
system’s ability to resolve the victim’s personal conflict with the offender and to
make the victim feel that justice has been done.’ (p 412)

The victimological studies of Erez and others above link with psychological research
undertaken since the mid-seventies on perceptions of procedural justice. Although
Thibaut and Walker (1975) found that control over both the decision making
process and control over outcome made people feel that they had been treated fairly,
subsequent research by Tyler (1988) showed that control over process is more
important than control over the outcome when citizens assess the fairness of legal
procedures. He found that they made complex assessments in their judgments of
fairness and concluded that these assessments were composed of several elements:
the authorities’ motivation, honesty, ethicality and bias, opportunities for
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representation, opportunities for error correction and the quality of the decisions.
Tyler further observed that

‘the major criteria used to assess process fairness are those aspects of
procedure least linked to outcomes — ethicality, honesty and the effort to be
fair — rather than consistency with other outcomes.” (p 128).

In later research, Tyler (1990) found that

'people do not focus directly on the favorability of the outcomes they receive
from third parties. Instead, they focus directly on the degree to which they
are able to exert influence over third-party decisions...where people feel they
have control over decisions they believe that the procedure is fair; where they
feel they lack control they believe it is unfair.' (p 6-7)

Tyler & Lind (1992) explored this finding further and concluded that three factors
determine the perception of fairness: standing (acknowledgment of the individual
status in the group or community), trust (in the benevolent intentions of an
authority) and neutrality (of the authority in delivering an unbiased decision).

For victims of crime it appears that standing is an especially important aspect in their
sense of being treated fairly: it refers to one’s sense of being a valued member of a
group or community and in fact is defined by the extent to which the individual is
treated with dignity and respect. It would not be surprising if these victims were
especially sensitive and aware of signals about their standing, given the effect of
their victimisation on their sense of self-worth. Joutsen (1994) concludes from a
review of European research that ‘Ultimately, the major factor in victim satisfaction
with the operation of the criminal justice system is probably not the formal role of
the victim, but the extent to which the victim is accorded dignity and respect.” (p 65)

Not only is control over process more important than control over outcome in
perceptions of fairness, but it appears that victims do not usually seek a decisive role
in the outcome of their cases. They certainly wish to be consulted throughout the
criminal justice process, but research by Shapland (1985) in England, Smale (quoted
in Wemmers 1996) in the Netherlands and Kilchling (quoted in Wemmers 1996) in
Germany all found that victims did not seek a role in the actual adjudication of their
cases. Rather, it is the opportunity to present their perspective on the case — what
Tyler (1988) referred to as the ‘representation’ component — which they found to
be the crucial aspect for victims in attaining a sense of satisfaction with the justice
system.

Van Dijk (1994) observed that where victims have been given the right to speak,
either to the prosecutor, as in the Netherlands, or in court, as in parts of North
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America and Australia, they were not nearly as demanding as criminal defence
lawyers had feared:

‘[Vlictims exercising their right to speak up in court about their feelings and
opinions do not typically demand harsh punishment. Most victims do not
apparently use their new rights as a retributive tool. They want to be
recognised as concerned parties and to be notified of judicial decisions.” (pp
20-21)

These findings are supported by research conducted by Doob & Roberts (1988),
who found that the more people know about the circumstances and complexity of an
offender’s life, the less punitive they are. Presenting one’s own point of view in the
courtroom may also provide an opportunity to learn more about the offender. This
research evidence will be addressed again below in the context of the restorative
justice opportunities for finding out about one’s offender’s life circumstances.

1.4.5. Victims want material restoration

As noted above, the right to material or financial reparation from the offender existed
‘historically and almost universally’ (Wolfgang 1965: 241) prior to the state’s
resumption of this entitlement. Zehr (1985) suggested that ‘an eye for an eye’
justice actually focused on compensation and restitution, limiting the retributive
response to a measure equal to the offence and converting it to restitution. He also
suggests that such justice was a way of vindicating the victim — that ‘both
restitution and vengeance may have been intended less to punish than to vindicate
the moral rightness of the victim...They needed moral compensation’ (p 10).

Christie (1977) argued that this right was ‘stolen’ by the state which converted it to
fines without reference to the victim. Although civil action has been available, it is
rarely used, only being possible in the minority of cases where a successful
prosecution has been made and only feasible if the victim can afford the cost of
litigation and the offender has some assets.

The argument for reparation from the state for harm to the victim is derived from
aspects of legal theory. First is Locke’s assertion that citizens have the right to
protection because of the ‘social contract’ they make with society whereby they
invest some of their own will for the sake of the benefit of society as a whole; that is,
in this case the state monopoly on the right to punish criminals. When society
cannot provide that protection, then it is morally obliged to compensate victims for
that incapacity. Furthermore, as the state has removed the concept of restitution
from the usual imposition of punishment, it can be argued that it needs to provide an
alternative form of redress for victims (Galaway & Rutman 1974).
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Throughout the sixties and seventies there was agitation around the world for victim-
reparation schemes that would compensate victims for physical injury. In 1963
New Zealand became the first country to make compensation awards without regard
to victim culpability. Criminal injuries compensation schemes are now the norm
rather than the exception in North America, Europe and Australasia. However, such
schemes are not usually associated in any way with the judicial processing of the
offence which resulted in the injury (Barton 1996) and are generally poorly funded.

Bentham in a 1838 essay examining various responses to crime observed the moral
advantage of compensation even though it was rarely provided:

‘Punishment...is scattered with a lavish hand; while satisfaction [defined as
a benefit in consideration of an injury], which altogether produces good, is
given with grudging parsimony.’ (p32)

He favoured payment by the offender to the victim as ‘satisfaction’ rather than the
payment of a fine to the state:

‘What is paid by the offender as a fine is a punishment, and nothing
more; what he pays as a satisfaction is also a punishment, and a
punishment more than ordinarily strong, besides this, it is a
satisfaction for the party injured; that is to say, a good.” (p 42)

The concept of direct restitution from offender to victim is argued by Barnett (1977),
who believed it has the potential to overthrow the dominant criminal justice paradigm
of punishment. In fact, Barnett approached the core concepts of restorative justice
(see below) when he described the idea of restitution as viewing crime

‘as an offense by one individual against the rights of another. The victim
has suffered a loss. Justice consists of the culpable offender making good
the loss he has caused...Where once we saw an offense against society, we
now see an offense against an individual victim...[The] debt, therefore, is not
to society, it is to the victim.” (p 251)

Indeed, victims indicate a strong preference to be compensated directly by the
offender (Shapland 1984). Shapland et al (1985) find that the amounts victims
suggest as appropriate restitution are often small for this very reason — to make it
feasible for the offender to pay it. One victim was very plain about this: ‘It should
be 50 pounds from the court or 200 pounds from the CICB’ [Criminal Injuries
Compensation Board]. (Shapland et al 1985: 123).

Shapland (1986) found that victims saw compensation as a proper objective of the
court process and integral to the criminal justice system. But more than that, it was
seen as a means of making a symbolic statement about the offence:
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‘Compensation was seen not according to the societal view as charity
doled out to innocent, deserving victims, but according to the very
much older view of compensation as restitution — as the giving back
or recompensing to the victim what he had lost, not only materially
but symbolically and in terms of suffering...Victims saw
compensation orders as part of the sentence, not primarily a civil
measure.” (Shapland 1986: 227)

Erez & Tontodonato (1992) also found that receiving restitution is a significant
predictor of satisfaction with the criminal justice system (although it is not clear
from the results they report whether this refers to restitution from the court or from
the offender).

Although victims’ preference for restitution from the offender is recognised, courts
are relatively reluctant to become involved in making such orders. For example, in
the United States federal courts in 1991 only 16 percent of total criminal sentences
included restitution orders (Tobolowsky 1993). It appears that criminal courts are
generally unwilling to become involved with financial assessments of harm because
of the practical difficulties of determining both what amount is appropriate, what any
given offender might be in a position to pay (Sebba 1996) and determining who all
the victims are. Linked to this is the problem of enforcement of the orders: Hudson
and Galaway (1980) for example, reported that in two studies they examined, one in
Minnesota and one in England, a quarter of restitution orders were not complied
with at all and the larger the sum involved the less likely compliance became. Sebba
(1996) listed other studies with even more dismal results (p 175).

1.4.6. Victims want emotional restoration and an apology
Beyond the calculable material loss the victim of crime may experience, there are

emotional and psychological dimensions to the loss which have routinely been
ignored by the justice system and which require redress if the experience of
victimisation is ever to be satisfactorily resolved. Indeed, there is evidence to
suggest that victims see emotional reconciliation to be far more important than
material or financial reparation. Umbreit et al (1994) found that in their in-depth
interviews with a sub-sample (n=42) of their subjects who had experienced
mediation, a quarter spontaneously mentioned the importance of the process for
resolving their feelings of distress resulting from the crime: this was a higher
proportion than mentioned material restitution as a primary benefit of the process.
Wright (1991) observed that victims ‘often seek symbolic repafation, an opportunity
to try to persuade the offender not to offend again, and, where the parties are related,
a resolution of the underlying dispute.” (p 113). Retzinger and Scheff (1996)
elaborated on the concept of symbolic reparation which they regard as essential if
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true reconciliation is to be achieved. This subject is addressed more thoroughly
below in the context of victims’ need for apology.

Gottfredson (1989) observed that crimes differ in the extent to whjch they are
stressful and that the most stressful are the most intrusive. These kind of offences
‘upset a victim's balance in ways most central to the self as well as the victim’s
sense of autonomy, order, control or predictability in ordinary activities central to the
victim's identity.” (pp 221-22) Victims, especially of unanticipated incidents in
familiar or benign settings, may have to reinterpret the safety of these environments,
which results in an increased sense of vulnerability and mistrust, anger, shame or
self-blame. '

Gottfredson also noted that different reactions to similar experiences result not only
from how intrusive the crime is felt to be, but also from varying capacities of victims
to recover from the event. While the experience itself may involve a sense of loss
of control and loss of belief in an orderly world, the recovery has been described as
areordering or a 'sense-making' process (Gehm 1990). These findings illustrate the
shortcomings from the victim’s perspective of traditional criminal justice, which
treats all similar offences in similar ways, regardless of the differential impact of the
offence on different victims.

Murphy and Hampton (1988) explained the emotional impact of victimisation in the
following terms:

‘One reason we so deeply resent moral injuries done to us is not simply that
they hurt us in some tangible or sensible ways; it is because such injuries are
also messages — symbolic communications...Intentional wrongdoing
insults us and attempts (sometimes successfully) to degrade us — and thus
it involves a kind of injury that is not merely tangible and sensible. It is
moral injury, and we care about such injuries...Most of us tend to care about
what others...think about us...Our self-respect is social in at least this sense,
and it is simply part of the human condition that we are weak and vulnerable
in these ways. And thus when we are treated with contempt by others it
attacks us in profound and deeply threatening ways’ (p 25).

In addition to these research findings regarding the universality of the trauma of
victimisation and the high levels of dissatisfaction regarding the usual treatment
victims receive at the hands of the criminal justice system, there is evidence of the
need of victims for reintegration into their community before they can fully put the
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offence behind them. This is an issue which is only indirectly referred to in much
of the victim literature, but directly by Braithwaite and Pettit (1990). As noted above,
the experience of victimisation often results in a sense of being devalued and
violated which, in Braithwaite and Pettit's terms, requires the restoration of the
victims' sense of dominion. This can be achieved most effectively when the
community

‘acts symbolically and tangibly to assure the victim that she is not devalued
as a person, that her dominion is worthy of respect. Symbolically, this is
done by condemning the crime and the criminal — reprobation. Tangibly it
is done by restitution or compensation for the victim’ (p 91).

Braithwaite and Pettit specified a number of requirements of the criminal justice
system if it is to be successful in restoring the victim:

‘...providing aid and comfort in the period of initial distress; establishing
contact for the victim with those who may be able to help her overcome any
lingering problems; ensuring that compensation is available where
appropriate; and, if this is something distinct, extracting where possible an
act of recognition by the offender that he has wronged the victim’ (p 209).

. In general, the victimology literature makes little mention of victims’ desire for
apologies from their offenders. This is surprising for anyone who has observed the
interactions between victims and their offenders when they are unmediated by
formal criminal justice processing. In this context the offer and acceptance of a
sincere apology seems the most natural thing imaginable, and the sine qua non of a
successful resolution of the offence and restoration of the participants.

The absence of discussion of apology in victimology is a consequence of operating
purely within the dominant retributive paradigm — what is the point in asking
victims whether they want an apology when no opportunity exists for a direct
exchange between the principals? Wagatsuma and Rosett (1986) suggested that the
relative absence of apology in American law — and, one may add, Westemn justice
systems generally — may be related to the tendency for the legal system to reduce
all harms to a monetary metric, even those where no economic loss is entailed.
Indeed, this tendency can be found in victim-offender mediation programs as well,
with their emphasis on material restitution as the primary outcome. This contrasts
with the Japanese situation where the offering of apologies is frequently used as an
alternative to criminal charging (Wagatsuma and Rosett, 1986); for example,



19

following a 1982 Japan Airlines crash, the company president met with viétims or
their families to offer apologies and compensation, as a result of which no lawsuit
was filed (Haley 1986).

Apology and forgiveness are so familiar and so much a part of everyday interaction
in our society, for offences trivial and serious, that it is necessary to look closely at
the phenomenon to appreciate what Tavuchis (1991) referred to as ‘the almost
miraculous qualities of a satisfying apology’ (p 6). It is also worth considering
whether what victims really want even more than an apology is the opportunity to
forgive and so to be relieved of the burden of anger and bitterness which may result
from the sense that their emotional hurt is unacknowledged. Arendt (1958) made
the point that forgiveness releases the victim from punishment and revenge and
works to terminate the possibility of escalating dispute.

The seminal work on the sociology of apology is Goffman’s (1971) discussion in
the context of ‘remedial interchanges’, while the role of apology in everyday
‘conversational routines’ is the subject of much linguistics literature (e.g. Coulmas
1981, Fraser, 1981, Edmondson, 1981). However, these discussions have their
limitations when considering the emotional power of a sincere apology to the victim
of a criminal offence. Interestingly, this literature does reveal one important insight:
that an apology is fundamentally a ‘speech act’ which in English must contain the
word ‘apologise’ or ‘sorry’ ( Owen 1983). Thus an apology must be articulated
verbally before it can be acknowledged, in contrast to forgiveness, which can be
expressed by gesture as well as words', or simply implied in the demeanour of the
victim toward the offender, as will be shown in the analysis of data in the chapters to
follow.

Tavuchis discussed the essential elements of apology and suggested that it must
minimally entail ‘acknowledgment of the legitimacy of the violated rule, admission
of fault and responsibility for its violation, and the expression of genuine regret and
remorse for the harm done.’ (p 3). However, the magic of apology in restoring ‘the
antecedent moral order’ (p 5) is that while it cannot undo the past somehow this is
precisely what is achieved. To illustrate this point Tavuchis quoted Disraeli’s
epigram that ‘apologies only account for that which they do not alter’ (p 5).

! Indeed, it is often better communicated by an uncomplicated gesture than by the rather arch
expression “I forgive you’, which can be perceived as an expression putting the speaker in a
position of power. party.
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Tavuchis further asserted that ‘the singular achievement of apologetic discourse
paradoxically resides in its capacity to effectively eradicate the consequences of the
offense by evoking the unpredictable faculty of forgiveness.” (p vii). Indeed, the
goal of apology is the granting of forgiveness. Thus the offender and the offended
join in a ritual of reconciliation, with the apology as a gift which must be accepted
through an expression of forgiveness, each party needing a response from the other
before social harmony can be restored.

Although Tavuchis was confident of the ability of apology to heal and restore
relations in a one-to-one context, he was less sure of its capacity in other situations,
whether it be from one person to many, from the many to one, from many to many,
or in the presence of a mediating third party. In his discussion of rituals of apology
and forgiveness observed in restorative justice processes in Wagga, New South
Wales, Moore (1993) acknowledged the plausibility of Tavuchis’ concerns in these
other social configurations, but reported that they had not been realised in this
setting. He suggested that to explain why this should be so it was necessary to look
beyond the sociology of apology to the moral psychology of forgiveness and to
understand the role that anger and indignation play in the process. He further
reported that the account by Murphy and Hampton (1988) of the internal and
external motivations which work towards forgiveness are matched by empirical
observation of the dynamics of restorative justice.

Murphy and Hampton (1988) suggested that forgiveness is only acceptable when it
is consistent with self-respect and respect for others, as well as being consistent with
rules of morality. They further argued that this can be the case only when we
distinguish between the immoral act and the immoral actor, forgiving the one without
tacitly approving of the other and allowing us to square forgiveness with self-
respect. Zehr (1985) suggested that in achieving restoration ‘[a]bove all, perhaps,
victims need an experience of forgiveness’ and although it is possible for victims to
forgive in the absence of those who perpetrated the offence (Estrada-Hollenbeck
1996), sincere apologies are likely to greatly assist the process of ‘letting go’ of the
crime experience.

Retzinger and Scheff (1996) placed the phenomenon of apology and forgiveness
within a theoretical framework that they refer to as ‘symbolic reparation’, where
these two steps are the ‘core sequence’ (p 316). Based on their observations of
nine Australian restorative justice conferences, they believed that
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‘[wlithout the core sequence [apology and forgiveness], the path towards
settlement is strewn with impediments, whatever settlement is reached does
not decrease the tension level in the room, and leaves the participants with a
feeling of arbitrariness and dissatisfaction. Thus, it is crucially important to
give symbolic reparation at least parity with material settlement...Symbolic
reparation is the vital element that differentiates conferences from all other
forms of crime control.” (p 317)

Retzinger and Scheff went on to say that symbolic reparation depends upon
management of the emotion of shame experienced by all participants in different
ways, and that it ‘will occur to the extent that shame and related emotions are evoked
and acknowledged by the participants.” (p 318). But as Miller (1993) observed,
although sincere apologies may be accompanied by a feeling of shame, the shame
results from the original offence that makes the apology necessary, and an
understanding of the consequences of the offence, not resulting from the apology
itself. Scheff (1996) also argued that it is imperative for the burden of shame to be
removed from the victim — the key element in the victim’s future wellbeing. This is
accomplished by ensuring that all of the shame connected with the offence is
accepted by the offender through the core sequence of apology and forgiveness.

1.5 Conclusion

We find that the common experience of victims in the Western criminal justice
system is marked by routine lack of attention to the question of restitution, or in
broader terms, the repair of harm suffered. It is also marked by the persistent
neglect of non-material dimensions of victimisation: psychological and emotional
consequences such as mistrust, unresolved anger and fear. In addition, we now
know of the extent of frustration and alienation from the criminal justice system
which many victims experience, deriving from routine lack of communication, a
perceived lack of procedural fairness, as well as, oftentimes, dissatisfaction with the
outcome of their case, owing to their exclusion from the decision-making process —
or, indeed, any input at all beyond their role as witness for the prosecution. Finally,
we can assume the need for a restoration of victims' sense of dignity, worth and
respect before the harm caused can be properly repaired.

The agitations of the victim movement from the mid-seventies onward led to the
development of a range of services for victims aimed at alleviating the negative
consequences of both the crime and the criminal justice process, and in some cases
increasing their involvement in the processing of their case through victim impact
statements at the sentencing stage. Other measures included a mass of legislative
reform, particularly in the United States, the establishment of public funds to
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compensate victims and the development of welfare plans to provide victim
assistance through the criminal justice process and beyond. In 1985 the United
Nations General Assembly adopted the Declaration of Basic Principles of Justice
for Victims of Crime and Abuse of Power which recognised the victim’s right to
restitution (Sebba 1996).

The next chapter takes a closer look at the victim movement and the controversial
subject of victims’ rights. It pays special attention to the way that these issues have
played out in Canberra, the site for our randomised controlled trial comparing the
effectiveness of court with the restorative justice alternative known as conferencing,
and opens up the debate on the possible advantages to victims of a restorative
approach.
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CHAPTER 2

Victims of Crime and the Victim Movement!

2.1. Introduction

In spring 1987 Mrs Cameron’s 14 year old son was beaten to death at a Canberra
school fete. His 17 year old assailant was charged with murder but pleaded
guilty to manslaughter. He was convicted, sentenced to six years imprisonment and
served 21 months. Mrs Cameron described the treatment that she and her husband
received from the justice system as ‘just horrific — we had no support
whatsoever...we felt so alienated.” She said that they felt so distressed by the way
they were dealt with that they scarcely had time to think about their son’s death.

In early 1988 the young daughter of another Canberra citizen was murdered. Soon
afterwards, Mrs Cameron wrote to the father asking if she could help. In late 1988
the victim movement came to Canberra when the Victims of Crime Assistance
League (VOCAL) was formed by these two people and 24 others who had suffered
criminal victimisation of some kind and who lived in the same community. Their
objectives were primarily to provide support and assistance to victims of all crime in
their community. Later they became important players in the struggle for
recognition of the rights of victims to be treated as legitimate participants in the
criminal justice process.

In the first part of this chapter I want to discuss the different forms of the victim
movement in different places, its impact on the administration of justice and its
effectiveness in advancing the victim’s cause. 1 will then take the Canberra
movement as a ‘case study’ to explore the resonances between a non-punitive model
of victim advocacy and the restorative approach which will be discussed
comprehensively in the next chapter. In the restorative approach, the emphasis on
professional and adversarial conflict between the only two parties which count in our
existing system — the offender and the State — is replaced by a focus on repairing
the harm experienced by the victim and by community participation and
reconciliation between victims, offenders and the community.

1 My sincere thanks go to Mrs Rita Cameron and others in the Canberra victim movement who
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2.2. The Victim Movement

The ‘victim movement’ is a social movement which takes many forms worldwide,
ranging from a support-focused openness to restorative alternatives through to an
extreme rights-focused retributiveness. Varied as its forms have been, the
characteristic they have in common, not only across this movement but in common
with the other great social movements of this century, is a shared sense of injustice.
Frank and Fuentes (1990) suggested that this concern with injustice refers largely to
‘us’, so the movement serves both as a vehicle for working against the oppression
‘we’ experience, and as a means of reaffirming the identity of those working in the
movement — and legitimating their concerns. They also argued that ‘what most
characterises social movements is that they must do their own thing in their own
way’ (p 141) and, classically outside existing institutions.

Movements do, however, often profit from support from existing institutions, but by
doing so may risk being coopted. This is a special risk for the victim movement
because of its attractiveness to the ‘law and order’ lobby. Elias (1990) went so far
as to say that the victim movement in the United States today can no longer be
classified as a social movement at all, so completely has it been corrupted by right
wing political forces. Cooption can take other forms as well. For example, Victim
Support in England and Wales, a non-government organisation lobbying for victims
and providing assistance services as well, has increasingly been seen as an adjunct to
the formal justice system because of its success in securing a place at the centre of
government policy, casting other victims’ groups such as rape crisis centres to the
margins (Crawford 2000).

Scheingold et al (1994) observed that it is relatively easy to put waves of public
indignation at the service of punitive policies. Cynical politicians responding to
community outrage over particular horrific events can easily channel such feeling
into cries for retributive policies. Reeves and Mulley (2000) described how victim
issues, as a popular political cause, have been used to support various criminal
justice agendas: ‘Campaigners for tougher sentences have used statements made by
individual victims of crime as if they represent the views of ‘all’ crime victims. In
fact, victims’ views on sentencing appear to be as varied as that of any other cross-
section of the general public.” (p142). On a hugely magnified scale we have seen
this phenomenon at work in Rwanda and Cambodia whose peoples were co-opted

generously gave their time to talk to me about their experiences.
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into genocide. My fellow PhD student at ANU, Jennifer Balint, has found in her
soon to be completed thesis that what actually happened in these and other episodes
was that aspirants to political power fomented sometimes dormant racial divisions to
assist their political ambitions. Just as the racist vengeance of ethnic division can be
captured and magnified by power-hungry leaders (Kuper 1981, Prunier 1995), the
vengeance of crime victims has sometimes been captured by politicians with their
own retributive agendas.

To understand the nature of the victim movement as it exists today, it is important to
realise that 25 years ago there was no movement at all. As Chapter 1 discussed, for
centuries victims had been the forgotten third parties in a justice system which
conceives of criminal behaviour as a matter between the offender and the state, with
no formal role for the individuals who suffer the crime. As Geis (1990) remarked:
‘Their condition for centuries aroused little comment or interest. Suddenly, they
were ‘discovered’, and afterwards it was unclear how their obvious neglect could
have so long gone without attention and remedy.’ (p 255)

Concern for victims was starting to emerge as an issue in the 1970s in Britain
(Maguire and Corbett 1987) and continental Europe (van Dijk 1988), but it was
really in the United States that the ‘movement’ had its genesis. Among the most
important factors which contributed to its emergence as a social force was the
exceptional rise in crime rates experienced through the 1960s by the United States
and other Western democracies, turning ‘law and order’ into a major political issue.
Suddenly there were more victims around; and many more than anyone, especially
the politicians, had realised until the advent of victim surveys (Skogan 1978, 1984).
These surveys gave an insight into the low regard for the justice system felt by crime
victims, many of whom turned out to be reluctant to report even quite serious crime
and extremely unwilling to act as prosecution witnesses (Biderman et al 1967).

The American civil rights movement became a model for the early victim movement,
inspired by its progressive, humanitarian ideals (Viano 1987). However, its success
in improving the treatment of defendants in the criminal justice system was
perceived in some quarters in the United States as further disadvantaging the
interests of victims. Even at this early stage, those on the political right were
portraying these developments as moves in a zero-sum equation where any
protection of offender rights assumed a diminution in the rights of the victim (Elias
1986) (see Chapter 6 for a discussion of these views).
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As mentioned in Chapter 1, another factor which contributed in a particular way to
the victim cause was the attention given by the emerging women’s movement to the
treatment that women received as victims, especially with rape and domestic violence.
Although these activists were at first perceived as radical and irrelevant to the
mainstream victim movement, they became enormously effective in drawing attention
to the plight of these victims and in setting up specialist services for them.

By the end of the 1970s, many diverse forces had converged to draw attention to the
neglected role and importance of the victim in the justice system. The social
movement that resulted encompassed a spectrum of activists from radical feminists
to hardline law and order conservatives, an uncomfortable coalition whose varying
priorities and philosophies were reflected in the disparate nature of the movement in
different places and at different times.

2.3. Two Kinds of Victim Movement

These disparities resulted broadly in two kinds of movement: one focused on victim
rights and the other on victim support. Van Dijk (1988) described it as a tension
between ‘being nice and being vindictive’ and calls it the international hallmark of
the movement. He observes that the objectives of the movement have developed in
an ad hoc way without any systematic attention to victims’ needs. He commented:
‘Clearly the movement’s demands and achievements do not flow from a well-
defined victimological theory, or in fact from any social theory at all’, but rather they
spring from ‘ideologically inspired agendas for affirmative action.” (p115), giving
rise to markedly different philosophies and objectives in different places.

Although the American movement and the European movement contain strands of
both advocacy and assistance, the former is characterised principally by a rights
approach and the latter by support activities. Shapland (1988) suggested the
difference is a result of the reliance by the movement on legislative change in the
United States and that when the response to victims involves the criminal justice
system, it will inevitably have the flavour of the prevailing criminal justice tradition
(see also Viano 1990). But the difference is still hard to account for, given the
virtual unanimity in the research findings on victims’ reactions to their victimisation
and subsequent experience of the justice system (see for example, Waller 1989).
Throughout the Anglo-American adversarial system and the inquisitorial system of
Continental Europe as well, victims are consistently reported to be angry and
bewildered, expecting to be able to turn to the police, to prosecutors and the courts
for assistance and advice, and invariably finding that they are regarded by each of
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these agencies as outside of their area of responsibility (see for example, Shapland
et al 1985; Elias 1986).

2.3.1 United States model: rights-focused
Geis (1990) argued that the fundamental basis of the power of the victim movement

in the United States flows from the public and political perception that these are
‘good’ people who have suffered at the hands of ‘bad’ people. This view may
render the cause politically irresistible, but it also works to support a narrow punitive
focus. From the beginning there was a fierce retributive edge to the rhetoric
supporting the interests of American victims. Carrington (1975), for example, a
member of President Reagan’s 1982 Task Force on Victims of Crime and other
victim lobby groups, argued for a reversal of the Miranda exclusionary rule and
increased use of the death penalty. He saw policy and policy makers as occupying
two distinct camps:

‘In recent years the lines have been drawn generally into two schools of
thought regarding the treatment of those accused, or convicted of criminal
acts. The first of these is the hard-line or victim-oriented viewpoint; the
second is the permissive or criminal-oriented approach.” (Carrington 1975:
124)

These views were echoed by many individuals and organisations in the United
States newly interested in victims issues (Viano 1983; Fattah 1986; Davis et al
1984). This ‘law and order’ faction was extremely influential in setting the agenda
for the American victim movement and the high priority it assigned to issues of
victims rights — rights to be informed, rights to participate in the disposition of
their case and, significantly, rights to influence sentencing decisions (Maguire and
Shapland 1990). The dominance of this approach was probably due to the much
greater volume and seriousness of crime in the United States than elsewhere, to
differences in legal and political traditions and to a much greater degree of
dissatisfaction felt by American victims with the defects of their court system.
Whatever the reason, victims’ organisations in the US tend to be punitively oriented
and there have even been claims that the real goal of some legislative amendments
has been to advantage the prosecution rather than to establish victims’ rights to
participation (see Mosteller 1998).

Pressure on American politicians to be seen to act on victims’ behalf, to “tip the
balance’ in favour of victims, on the assumption that offenders had too many rights,
certainly resulted in a huge volume of legislation conferring rights or benefits on
victims in the decade after the President’s Task Force on Victims of Crime in 1982
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(Elias 1990). Inevitably, this emphasis on achieving rights through such wholesale
amendment to criminal justice processes has added to the strong retributive tone to
these rights.

The retributive ideology in the victims camp resonates with the ‘just deserts’
jurisprudence which has been so influential in sentencing systems in the United
States and beyond, where the aim is to punish a crime according to a notional scale
of harm which the offence has caused to society (Von Hirsch 1976). Pressure from
victims rights advocates has resulted, for example, in the introduction of fixed
sentences and the abolition of parole boards in some parts of the United States (US
Department of Justice 1986).

An example of legislation introduced as a direct result of the political activism of a
victim advocacy group was the Washington State Community Protection Act (1989)
directed against sexually violent offenders. Three elements of this legislation were
especially controversial: penalties were increased and their reach extended; sexual
offenders were required to register with the police on release from prison and the
communities in which they reside were to be notified of their presence; offenders
classified as ‘sexually violent predators’ who have served their term might be
subject to civil action which could result in further incarceration.

The people in Washington State working for the introduction of these measures had
suffered terribly through the death or mutilation of their children and they were not
much interested in arguments about deterrence; in any case, there is a reluctance by
citizens everywhere to engage in debate with people who had suffered so much,
which in itself can be a serious impediment in moderating victims’ demands.
Scheingold et al (1994) saw victims generally as problematic contributors to the
crime debate because they tend to be incident-driven in their activities. They
observed that the precipitating condition for victim advocacy is usually an especially
horrifying or aberrant crime which stirs a moral panic in the community and the

~ atmosphere generated by these events, as well as the attitudes of the victims
concerned, is likely to be overwhelmingly punitive. Reiss (1981) expressed concern
about policy being formed on the basis of misconceptions derived from the aberrant,
while just deserts theorists are anxious about victim influence resulting in
disproportionate sentences in particular cases (Ashworth and von Hirsch 1993,
Ashworth 2000).

However, as we shall see, it is not axiomatic that all victims want punishment, or
more of it, no matter how much they have been hurt. In fact; Scheingold et al noted
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that the victim advocacy groups they observed in Washington State were actually not
unremittingly punitive and short-term in their concerns and were interested in
policies directed to crime prevention and the treatment of offenders as well. But
local politicians chose to respond only to the punitive part of their agenda.
Scheingold et al concluded that retributive attitudes expressed by victims who have
experienced especially horrifying crimes leave their communities vulnerable to
manipulation by forces specifically concerned to introduce more punitive policies,
even if retribution is only half of what victims say they want.

Elias (1990) was especially pessimistic about the consequences of the appropriation
of the American victim movement by the far right. He saw a strident rights-based
approach perpetuating a concept of victimisation limited to ‘street’ crimes, with no
room for ‘suite’ crimes, while the kinds of victims identified as the beneﬁciaries of
these activities were likewise narrowed to those who ‘deserved’ them. In his view,
the movement itself was conservative and manipulated, never likely to substantially
improve the lot of victims because it was incapable of recognising the relationships
between criminal victimisation and abuses of power. He concluded that victims in
the United States

‘have gotten far less than they were promised. Rights have often been
unenforced or unenforceable, participation sporadic or ill-advised, services as
have been introduced precarious and underfunded, victim needs unsatisfied
if not further jeopardised and victimization increased, if not in court, then
certainly in the streets’ (1990: 242).

2.3.2 European model: support-focused
By contrast, the emphasis in Europe has been far less on victim rights and much

more towards victim support (Maguire and Shapland 1990; Mawby 1988).
Organisations in these countries developed in the tradition of community-based
voluntary associations whose objectives were primarily to alleviate suffering, and
only secondarily to lobby for better treatment and more legal rights. Maguire and
Shapland (1990) commented that outside the United States, ‘relying on victims
rights to speed change is considered impractical, unlikely and even scandalous’ (p
221). European victim support groups have deliberately avoided political activity or
open campaigning and in particular have consistently refused to comment publicly
on sentencing policy. Their aim had been to be seen as politically neutral, thus
maximising its pool of volunteers and ensuring cross-party support (Zedner 1994).
Activities involving support and assistance to victims tend to share similar
characteristics across nations, probably because they have developed outside the
ambit of criminal justice agencies or government generally and have their roots in
their communities. Shapland (1988) argued that the similarity of victim assistance
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services across Europe is a result of their separateness from their respective
criminal justice systems.

Underlying much of the activity of European victim organisations, as well as the
American movement, is the assumption that victims are the virtuous ‘us’ and the
offenders the culpable ‘other’. But victims’ organisations are well aware that
victimisation surveys routinely find that young men are the most victimised segment
of the community (van Dijk et al 1990). In fact victims and offenders are often
demographically indistinguishable from one another (Hindelang 1976, Fattah
1993). Not all victims are ‘good’, or in Christie’s (1986) word, ‘ideal’, whHom he
characterised as respectable, weak and unblameworthy, and this reality is recognised
in Scandinavia where crime victims are not treated in any special way but are
supported under the general provisions of the welfare state. Such an approach may
not address the special difficulties many victims face in recovering from the loss of
social trust and sense of violation resulting from their victimisation, but it is unlikely
that any rights-focus could help here either. What seems to be needed for all
victims, the virtuous and the culpable, is what van Dijk (1988) called ‘an expression
of care and solidarity by the community whose integrity is at stake.” (p126).

2.4. How Useful, How Effective?

2.4.1 Rights groups
The effectiveness of rights-focused advocacy groups which have dominated the

American picture, is far from clear. There is no doubt about their success in raising
the profile of crime victims, but much remains undone in giving victims the voice
they believe should be heard in the justice system. The prior issue may be whether
they have tested the limits of the capacity of the traditional justice system to fulfil
their objectives. The ‘noise level’ they have generated, especially in the United
States, has probably contributed in a positive way to drawing attention to the
condition of crime victims and in bringing about some necessary reform, but by
doing so has made the movement vulnerable to appropriation by retributive
conservative forces.

2.4.2 Support groups
In terms of effectiveness for the welfare of victims, support groups, which have

sprung up in great numbers around the world, are very popular and there is evidence
of high levels of client satisfaction (Maguire 1991). However, the question of
whether they are either appropriate or effective in the services they provide has been
the subject of a good deal of research with contradictory and inconclusive findings.
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In terms of appropriateness, research has found that there may be a mismatch
between the services offered and the needs of the victims. Several American studies
(Brown & Yantzi 1990, Friedman et al 1982 and Skogan et al 1990, Davis et al
1999) found that property crime victims most often wanted practical help with
repairs, security, insurance claims and financial assistance, services not often
provided by victims organisations in the United States. They tended more often to
be offered professional counselling, usually some considerable time after the
incident. Skogan et al (1990) suggested that the emotional support provided by
family and friends is extremely important, but these connections were less likely to
provide the practical help victims needed.

In Britain, Maguire and Corbett (1987) also found that victims needed both
emotional and practical support and that often they regarded the emotional impact of
the crime as its worst aspect. Maguire (1991) argued that British support
organisations may be more successful than their American counterparts because
they stress in their training that emotional support is enhanced through practical help
and that the time of greatest need for help of all kinds is within two days of the

cnme.

In looking at the effecti\'/eness of victim support groups, the evidence is mixed.
When victims are asked whether victim assistance works, they tend to be very
enthusiastic. For example, in Maguire and Corbett’s (1987) study, 87 percent of
victims interviewed made positive comments. Similar results were also reported by
Chesney & Schneider (1981), Norquay & Weiler (1981) and Skogan et al (1990).
But despite the positive views expressed by victims, no study has been able to
demonstrate that these services are effective in actually assisting recovery from the
effects of victimisation (Maguire 1991).

In sum, the success of victim assistance groups is difficult to assess. But perhaps
civil society is strengthened in any case when the motivation for such activity is
primarily to demonstrate that ‘someone cares’ (Gay et al (1987), Holtom & Raynor
(1988)) and to help restore victims’ faith in others. As van Dijk (1986) argues, it
may be that ‘a community that supports its crime victims does not offer charity, but
makes an investment in its own survival.” (p126).
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2.5 A Third Way for Victims? Canberra as a Case Study.

An influential framework for thinking about criminal policy during the last half of
the twentieth century has been Herbert Packer’s (1968) distinction between the
crime control model and the due process model. The crime control model was
based on the traditional assumption that crime was controlled by the criminal law,
prosecutions and punishment. Until relatively recently, the extent of unreported
crime was unmeasured and the deterrent effect of penal sanctions was unchallenged,
so the justice system could be imagined as an assembly line processing the guilty
and ensuring they received their just deserts. The ‘due process’ model, which
emerged in the 1960s, was primarily concerned with offender rights, and turned the
system into an ‘obstacle course’ (Roach 1999) which held in the US that the
factually guilty should be acquitted if their legal rights had been violated.

Unsurprisingly, it was assumed that the crime control model was the one of greater
appeal to victims. Indeed, the crime control model replicated the assumptions of the
victims’ rights view that the criminal law controlled crime. However, it is not
inevitable that victims’ legitimate grievances can only be addressed, or even best
addressed, through a model of justice focused purely on the criminal sanction.
Roach showed how the claims of women, children and the disabled who experience
often unreported sexual and domestic violence, as well as the struggles for justice of
indigenous peoples around the world, have resulted in an important blurring of
Packer’s neat distinctions. He suggested that victims rights, more broadly defined
to encompass these previously ignored segments of the community, are important
new considerations in criminal justice debates and ensure that justice can no longer
be defined as purely a matter between the accused and the state. He concluded that

‘[TThe failure of the present system to include and protect victims could
inspire a progressive approach which places less emphasis on the
prosecution and punishment of crime and more on crime prevention and
restorative justice.” (Roach 1999: 4)

Canberra is not an important location in world victim politics, but it has been the
setting for debates as vigorous as anywhere in the world on issues such as the
treatment of rape victims, the establishment of women’s refuges, the pros and cons
of victim impact statement and the like. The Canberra victim movement provides an
interesting case study in which many of the competing forces in the wider
movement have been played out, but which seems to have escaped the narrow
choices, in philosophy and objectives, accepted by the movement, broadly speaking,
in the United States on the one hand and Europe on the other. In fact, it may



33

exemplify Roach’s hopes for a ‘progressive approach’ which sees victims’ rights
as extending far beyond the frame of punishment and retribution.

While the Australian victim movement generally grew out of the same forces for
change as it did in other countries, it mostly did so rather later than in Europe and
North America. The exception was South Australia, where the Victims of Crime
Service was established in 1979 through the efforts of a senior police officer who
was personally very concerned with victim issues and who worked with the families
of the victims of a series of murders of young girls in the Adelaide area. Similar
organisations were not established in other parts of Australia until a decade later.

In Canberra today, a booklet entitled ‘Victims of Crime: An Information Booklet for
the ACT and Region’ lists over 50 community and government organisations,
excluding criminal justice agencies, which can provide information, advice and
support to victims of crime. Ten years ago most of these organisations did not exist
and of those that did, none was focused on victim support. The present network of
support agencies is largely a result of the activities of two victim-focused groups, the
Domestic Violence Crisis Service (DVCS) and the Victims of Crime Assistance
League (VOCAL).

The DVCS is the organisation most closely involved with victims of family violence
and, like similar organisations across the world, is a strongly ideologically driven
product of the women’s movement. Over the past twenty years it has set up
women’s refuges and offered support of all kinds to women experiencing violence
in the home. It lobbied for funds from a government which viewed its activities with
some distaste. Sometimes uncompromising in attitudes and behaviour, these women
succeeded in getting the funding they needed from government because of the
palpable need for their services. The present head of DVCS was closely involved
with this push for funding in the early eighties through the use of direct action such
as street demonstrations. She commented: ‘The attitude was ‘you’re funded
because we’ve had to fund you but you’re a damned mob of ratbags. That’s very
much how we were viewed from most quarters — the criminal justice system,
bureaucrats and politicians’ (personal communication, October 1998). But times
have changed and so have the views of those who drive the organisation. The
punitive attitudes of the past have largely been replaced by a broader view of the
problem. Some measures of this are the recent appointment of the first male worker
for the DVCS, the extension of services to gay and lesbian relationships and the
formation of MensLine, a phone service for men concerned about their own violence
or who are experiencing domestic violence themselves.
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While DVCS limits its activities to the assistance of victims of domestic violence,
VOCAL sees itself with a much broader area of responsibility and is widely seen as
the premier victim support and lobby group in Canberra. Like a number of other
grass-roots victims groups, it was formed as a result of local tragedies. It has about
120 members, almost all of them victims of crime themselves, and it provides
services, mostly information and sometimes counselling, to around 800 clients each
year. It supports on a long-term basis victims of nearly 100 offences, most of them
violent crimes, through both personal contact by members and a government-funded
full-time counsellor. It organises phone rosters of members for victims to call 24
hours a day and assigns two members to each new member wanting intensive help.

VOCAL states that its mission is primarily ‘to help and support individual persons
and their families, who, through a criminal act against them, are victims of crime, to
overcome their anguish and suffering and assist them towards a state of
understanding and acceptance of their adversity in order to resume a more stable
mental and physical condition.” Other stated aims are to support victims during
court action, to promote public awareness of victim issues and to work cooperatively
with the community, business and government on victim issues.

From the outset the membership has consisted almost entirely of people who had
been victims themselves. The membership’s view was that it was only those who
had experienced crime who could really understand what it was like to be a victim.
The original 26 victims of crime who came together in November 1988 to form the
organisation all have stories to tell of their experiences of the justice system. Mrs
Cameron, whose death was described at the beginning of this chapter, told me:

“We met every week because we were all new victims and really struggling
and having terrible trouble with the system. Everybody had their story.
Nobody was told very much at all and when we went to court it was just
horrific — no support whatsoever, not knowing who was who. We couldn’t
understand all the lawyers laughing amongst themselves. That really hurt
us. We felt like screaming out “Don’t you realise you’re dealing with
something serious here?”

Mrs Cameron described to me what it was like to confront her son’s killer in the
small area outside the courtroom, where everyone was required to wait together, and
of finding herself face to face with his mother. She said that people told her she
ought not to be there to run these risks and to hear the distressing evidence that was
presented. She described how difficult it was to listen to character witnesses giving
statements on behalf of the defendant while she had to remain silent. She said that
she remembers sitting in the courtroom and wanting to shout out ‘Can’t I say
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anything about my son?” Mrs Cameron said that any feelings she and her husband
may have had towards the defendant were completely overshadowed by their anger
towards what she called ‘the system’. When they enquired at the office of the
Director of Public Prosecutions about why the charge had been downgraded to
manslaughter ‘we were quickly told to leave. That really shocked us. It was
dreadful. The way we were treated — we felt so alone.’

Mrs Cameron said that they were given no information at all about when court
hearings would take place and only could find out through their son’s friends who
had been subpoenaed to appear. She thought perhaps the police dealing with her
case wanted to protect them from the experience of attending court but she said they
didn’t understand that ‘the not knowing is worse than the knowing. When you go
to court at least you know what happened.’

Finally, Mrs Cameron reflected on their emotional pain caused by the defendant not
showing any remorse for his crime: ‘He never said that he was sorry. If he had it
would have been so much easier on us — if he could have said he didn’t mean to do
it.”

Mrs Cameron’s recollections mirror those of the victims whose needs and desires
have been documented in the research literature (see for example Shapland et al
1985, Mawby and Gill 1987, Waller 1989). They can be summarised as follows
(see Chapter 1):

* victims want a less formal process where their views count

* victims want more information about both the processing and outcome of their
case

* victims want to participate in their case

* yictims want to be treated respectfully and fairly

* victims want material and emotional restoration, especially an apology

At first glance, one would imagine that because membership of VOCAL consists
overwhelmingly of those with first-hand experience of victimisation, the organisation
would be vulnerable to the extreme punitiveness described by Scheingold et al
(1994) in the Washington State movement. But though individual members may
have angry and vengeful feelings, overall the organisation does not have a retributive
character. None of the founders of VOCAL who met with judges, negotiated with
the bureaucracy or appeared before committees of enquiry had ever taken part in
public life before. But they recall they decided very early that the organisation
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needed to have a moderate, responsible style because neither the community nor the
government would be sympathetic to a radical, rights-focused approach. They
agreed that reason, calm and equanimity were the qualities needed in discussions to
be held with politicians, police, the judiciary and public servants to explain their case
for reform.

Although there has been a great emphasis on victim support in its activities, VOCAL
sees its objectives as both the advancement of rights and the enhancement of
assistance services and perceives no clash of interests between these roles. Both are
informed by a restorative, non-punitive, approach which puts less emphasis on
adversarial conflict and more on community participation and reconciliation. The
organisation has explicitly stated that it will never comment on sentencing decisions
and it has no interest in curtailing offender rights. On the question of any clash of
interests between their advocacy and support roles members respond that they must
go together. Mrs Cameron said: ‘It’s the victims’ problems that we go out to fight
for changes to. That’s what we did in the early days and that’s where we’re coming
from now. It’s because of the things that happen to victims that we go out and
lobby for change.’

Perhaps because victims had already met with some success in other parts of the
world in drawing attention to their neglect and revictimisation by the criminal justice
system, Australian victims groups generally, and Canberra VOCAL in particular,
have been moderately successful in lobbying for improvements in the way victims
are treated. Mrs Cameron, said: ‘It was almost as if the world was waiting for
victims to stand up’. Compare this comment with the painful feelings of victim
advocates in Washington State, where Scheingold (1994) believed that victims
placed the blame for their situation on ‘a callous and unresponsive state. They
believed that much of the suffering was gratuitous, the result of the state placing its
own bureaucratic concerns ahead of public safety’ (p14).

VOCAL sees its proudest achievement as the passing of the Victims of Crime Act
1994 (and the Acts Revision (Victims of Crime) Act 1994). These followed from a
Report of the Community Law Reform Committee of the ACT, published in 1993,
which made recommendations concerning general needs of victims which should be
met by the criminal justice system, and specifically addressing the issues of victim
impact statements, victim-offender reconciliation and criminal injuries compensation.

The first part of the Victims of Crime Act sets down ‘governing principles’
concemning the treatment of victims, based on a Charter of Victims Rights devised by
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VOCAL members. These are as close as Canberra victims get to ‘rights’: they were
deliberately described as ‘principles’ to ensure that no action could be brought for
breaches of ‘rights’ in the event of non-compliance. Most of them concern
obligations to inform victims about the progress of their case and the way in which it
is being dealt with by the various criminal justice agencies.

The remainder of the Act is largely concerned with the function and powers of a new
statutory position, the Victims of Crime Coordinator. The occupant of this position
sees it as a quasi-Ombudsman role whose function is to report to the Attorney-
General of the ACT on complaints and compliance with the Act. The majority of
enquiries she receives are in fact complaints, usually about lack of information. She
readily acknowledges that the Act is very seldom complied with regarding
obligations to keep victims informed, and frankly doubts that it ever will be, because
the justice system does not provide the opportunities for victims to be treated this
way.

The Acts Revision (Victims of Crime) Act 1994 deals with three issues: notification
of victims about bail decisions concerning their offender, notification of victims
concerning release on parole decisions concerning their offender and provision for
use of victim impact statements. VOCAL members lobbied hard for all of these.
The first two seem to work uncontroversially, but there is a good deal of
dissatisfaction concerning the third. The dissatisfaction concerns the negative
attitude of the judiciary towards them, as a result of which they are rarely used. It
seems a prime example of the limitations of the legislative approach to giving victims
what they say they want.

It is evident that even absent a punitive rights focus, where the objective may be as
much to curtail offender rights as advance victims rights, there are limitations to what
victims can achieve through conventional law reform. Victims in Canberra, for
instance, are pleased with their success in lobbying for legislation which undertakes
to ensure that they are given more information, which provides them with the
Victims of Crime Coordinator to whom they can take their complaints and which
allows them to submit victim impact statements at the sentencing stage. There has
also been funding supplied to the Office of the Director of Public Prosecutions to
provide witness support.

But in many ways the legislative route has provided only marginal gains. Certainly
victims in Canberra are treated more seriously than they were ten years ago and are
not as vulnerable to the sort of casual humiliations that they suffered then. But in
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terms of their larger objectives, namely being informed and consulted about the
progress of their case, participating actively in the disposition of their case and
obtaining material and emotional reparation and apologies from the offender, very
little has been achieved. A growing number of people around the world believe that
victims can achieve justice only by a radical reordering of the criminal justice
process, whereby victims and offenders reclaim their stolen conflicts (Christie
1977).

The theory and practice of restorative justice will be comprehensively reviewed in the
next chapter. At this point I only observe that there may be persuasive theoretical
reasons for arguing that a restorative approach has the potential to deliver to victims
those things they have identified as being of prime importance. Roach (1997)
suggested that

. less formal proceedings seeking restorative justice could empower crime
victims, as well as offenders, their families and communities, to the detriment
of the professionals such as police, prosecutors and defence counsel. [and]
include victims in decision-making without relying on increased
punishment....Less punitive approaches can give those who have been
victimised in the past more power and justice than crime control measures
which, increasingly undertaken in the name of victims, often affirm the
powers of criminal justice professionals and frequently collide with due
process claims.’ (p4, 13).

In contrast to the punitive victims’ rights approach, where the only action available is
appeal to politicians, the judiciary and the bureaucracy, who retain all the real power,
the restorative approach allows victims to play a central role in the disposition of

~ their case. In theory, through their participation in the process could they get most
or all the information they ever wanted, contribute towards the resolution of their
case and obtain the reparation they seek? Does restorative justice have the potential
to give a more meaningful role in responding to crime not only to victims, but also to
offenders and their supporters and the community as a whole?

2.6 Conclusion

Canberra may be a rather good example of how victims can begin effectively
claiming back from the state their rightful role in the justice system. Historically,
victims have been deprived of their conflicts (Christie 1977) — and no doubt were
sometimes glad to be rid of them. But now many want them back. Perhaps, as
victims in Canberra seem to feel, they are there for the asking if conditions are right
on both sides. On the victim side mature, responsible leadership is needed. On the
side of the state there must be a recognition of the necessity for change: a résponsive
state that is willing to treat its citizens as adults with legitimate grievances. But at the
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same time VOCAL members recognise both the achievements of the organisation
and the limitations that conventional law reform places on its capacity to make a
difference.

The victim movement worldwide has been enormously influential over the past 25
years in bringing to the attention of politicians, legislators and the communities of
which they are a part, the needs and wants of victims of crime. Whether it has
reached the limits of the capacity of the traditional formal justice system to give
victims what they want is an important question. Shapland (2000) argued that in
reality there has been little substantive change over this period, with victims still
perceived as separate from the criminal justice system, °...a rather annoying group
which stand apart from justice, but to whom we now need to consider creating some
kind of response and making some concessions...There is little idea that victims are
fundamentally woven into justice — that justice incorporates both victims and
offenders.” (p148). She identified the difficulties that victims still contend with as
being characterised by the need for justice agencies ‘to reach out and respond to
victims’ (p148), a task in which they have self-evidently failed. To succeed requires
much greater appreciation of the legitimacy of the participation by victims in the
disposition of the crimes they have experienced. This view is shared by Erez (2000)
who commented that ‘[Clourt inertia seems to result from the legal professionals’
strong resistance against accepting victims as a legitimate party in the proceedings
and practitioners’ reluctance to recognize any value in victim input.” (p178).- The
restorative approach may provide opportunities for this recognition in a way that
may simply not be feasible for traditional justice, and the next chapter will explore
the theory and practice of this alternative way of ‘doing justice’.
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- CHAPTER 3

The Theory And Practice Of Restorative Justice

3.1. Introduction

In Chapter 1 it was noted that a ‘restorative’ approach has been the dominant
paradigm of criminal justice for most of human history. By this we mean that the
response to crime involved offenders making amends to their victims achieved
through various mechanisms involving restitution, so as to restore order and peace
as quickly as possible and to avoid the consequences of revenge (Weitekamp 1997).
These mechanisms fell away with the rise of the modern state, and were replaced by
a retributive model of state-centred justice with outcomes focused on punishment of
the offender rather than reconciliation between the disputing parties and restoration
of the victim’s wellbeing (Zehr 1985).

Dissatisfaction with the limited effectiveness of retribution in deterring crime gave
rise in the post-war period of the 20™ Century to the rehabilitation model, a
‘welfare’ model of justice. This, in its turn was found to have serious limitations
(Martinson 1974) and was followed by a return to harsh punitive policies in much
of the industrialised world. Braithwaite (1999) suggested that over the past fifty
years, juvenile justice especially has been characterised by a see-sawing between the
retributive and rehabilitative models, neither of them satisfactory. Restorative justice
is seen as a third model, a new lens (Zehr 1990) through which to perceive crime,
taking into account its moral, social, economic and political contexts.

3.2. What is Restorative Justice?

Restorative justice encompasses many forms, but usually refers to the restoration of
victims, offenders and community (Bazemore & Umbreit 1994; Brown & Polk
1996) (though Braithwaite and Parker (1997) observed that this is an acceptable
goal only if the prior condition to which they are restored was a morally decent one).
It emphasises the repair of harm resulting from the crime, including harm to
relationships (Daly & Immarigeon 1998).

Another essential strand of restorative justice is the attention given to the context in
which crime occurs: that, in Leslie Wilkins’ famous words (1991) ‘...the problem of
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crime cannot be simplified to the problem of the criminal.” Bazemore (1997)
observed that restorative justice encourages a shift towards less formal responses to
crime that emphasise the role of citizens, community groups and other institutions of
civil society. Bazemore & Umbreit (1995) suggested that in fact a core value in
restorative justice is to balance offender needs, victim needs and the needs of the
community as well (see also Bazemore & Washington 1995). Furthermore,
Bazemore (1997) argued that the justice needs of communities cannot be met merely
by punishment or merely by treatment of offenders: rather an integrated approach is
required for achieving these multiple needs of sanctioning, safety, offender
accountability and reintegration and victim restoration and that restorative justice
recognises these needs.

Van Ness (1993) considered that the foundations of restorative justice theory are the
following propositions:

‘1. Crime is primarily conflict between individuals resulting in injuries to
victims, communities and the offenders themselves; only secondarily is it
lawbreaking.

2. The overarching aim of the criminal justice process should be to reconcile
parties while repairing the injuries caused by the crime.

3. The criminal justice process should facilitate active participation by
victims, offenders and their communities. It should not be dominated by the
government to the exclusion of others.” (p 259)

Tony Marshall recently defined restorative justice as ‘a process whereby all the
parties with a stake in a particular offence come together to resolve collectively how
to deal with the aftermath of the offence and its implications for the future.’
(McCold 1997).

Braithwaite (1999) argues that, while this definition is helpful in establishing a core
meaning, it requires further clarification. He suggests that those ‘with a stake’ in
the offence be defined as the victim(s), the offender(s) and the affected community,
which includes the families of the principals. As for what needs to be restored,
Braithwaite (1996) specified the following as important for victims:

. restoring property loss

. restoring injury

. Testoring a sense of security

. restoring dignity

. restoring a sense of empowerment
. restoring deliberative democracy
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. restoring harmony based on a feeling that justice has been done
. restoring social support

Although the concept of ‘restorative justice’ has a lineage that encompasses many
indigenous as well as pre-industrial Western justice traditions, and was first used in
the 1970s to refer to victim-offender mediation (VOM), the term became widely
used only in the 1990s (Zehr 1990, Colson and Van Ness 1990, Van Ness 1990,
Wright 1991). It referred to the many programs implemented since the mid-
seventies which were characterised by mediated meetings between victims and
offenders focused on reparation and reconciliation.

Prominent among these programs are the victim-offender reconciliation programs
(VORPs) which originated in Kitchener, Ontario in 1974 (Peachey 1989). They are
community-initiated programs which seek to mediate between victims and offenders,
usually after sentencing. They are often Christian-based, having been established on
principles of the Mennonite church. Umbreit (1998) reported that by the mid 1990s
there were over 300 such programs in North America and over 500 in Europe.
However, VORPs have been criticised for failing to take sufficiently into account the
social and moral implications that more serious offences have for the whole
community (Cavadino and Dignan 1997).

Umbreit et al (1994) asserted that it is in the field of VOM where the clearest
expression of restorative justice theory can be seen. They describe the aims of
VOM as being to '

‘hold offenders personally accountable for their behavior; emphasize the
human impact of crime; provide opportunities for offenders to take
responsibility for their actions by facing their victim and making amends;
promote active victim and community involvement in the justice process; and
enhance the quality of justice experienced by both victims and offenders.” (p
5)

VOM is similar to the VORP model in that both focus on providing a process of
conflict resolution, under the auspices of a mediator, that is seen as fair by both
parties, but with more emphasis on reparation and less on reconciliation. Parties
other than the victim and offender are rarely present (Marshall and Merry 1990), the
program is usually restricted to juvenile offenders and involves collaboration
between police, probation and welfare agencies. Often the mediator meets separately
with the offender and then the victim and sometimes the principals do not meet face-
to-face at all: Marshall and Merry report that in the English schemes a direct
meeting was offered in about 85 percent of referred cases and actually occurred in
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34 percent of cases. According to Umbreit et al (1994), at that time there were
around 175 VOM programs in Europe and 150 in North America.

| Although there is a good deal of diversity of form in restorative justice programs,
essential to all of them is the principle of direct participation by victims and
offenders. There has also been acknowledgment by many proponents, especially
more recently, of the role of the broader community and repair of harm to that
community. How this community is to be involved in the process and indeed what
the concept of community really means in this context, has not been so well
concéptualised. However, over the past decade or so there have been important
developments here, building on principles and practices in indigenous communities
in Canada and New Zealand.

In Canada, circle sentencing emerged during the 1980s as a First Nations method of
responding to offenders and is now used in a number of northern communities. It
involves offenders, victims, the families of each and other community members in a
discussion of the circumstances that underlie the causes of a crime and is built on
principles of mediation, indigenous peacemaking processes and consensus decision
making (Stuart 1996). However, these programs have been criticised for their
dependence on mainstream court processes and personnel in their operation
(LaPrairie 1995).

In New Zealand, following a lengthy reassessment of the Treaty of Waitangi and its
implications for white-Maori relations, legislation was introduced in 1989
establishing major changes in the way in which juvenile justice and family welfare
was addressed (Daly and Immarigeon 1998). These legislative changes applied to
all youth though they were primarily a response to the overrepresentation of Maori
youth in the justice system and complaints by the Maori community that they were
effectively shut out of decisionmaking in welfare matters. The central feature of the
Children, Young Persons and Their Families Act (1989) was the establishment of
the Family Group Conference (FGC) as the primary mechanism for addressing
almost all youth crime, including very serious offending.

The FGC, which involves a meeting of not only young offenders and (preferably but
not always) their victims, but also their wider families, is based on traditional Maori
ways of resolving disputes and dealing with criminal behaviour. FGCs are
facilitated by specially trained Youth Justice Co-ordinators and administered by the
Department of Social Welfare. They are now entrenched in mainstream criminal
Jjustice processing for all youth who ‘decline to deny’ their offence, and the program
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between FGCs and VORPs and VOMs is the deliberate involvement of the local
community in discussion of the offence and acknowledgment of a wider community
of victims as well (Maxwell and Morris 1993).

The idea of conferences was introduced to Australia in 1991 as part of police
operations in the city of Wagga, New South. Here the New Zealand model was
adapted so that the police acted as conference organisers and facilitators, thus
altering its character to a strict justice model. The program was abandoned in 1995.
However, police-run conferencing on the Wagga model was established in the
Australian Capital Territory (ACT) in 1993 Wales (see page 52 for a description of
the Canberra conferenéing program) and experimented with in Western Australia,
the Northern Territory, Queensland, and Tasmania during 1992-95. It has also been
introduced in several locations in the United States, Canada and England.

At the present time, conferencing continues to be run by police in the ACT, while in
New South Wales, South Australia, Western Australia, and Queensland it is the
responsibility of justice authorities, in Tasmania it is run by the Department of
Health and Human Services and in Victoria a small program is operated by a church
body. Variations exist in the offences and offenders eligible for conferencing, the
existence of a legislative basis, and the agency in which the program is located. In
some jurisdictions conferencing remains on a small scale, while in others, principally
South Australia and New South Wales, it has become an established part of
mainstream juvenile justice processing. The South Australian and Western
Australian conferencing programs were set up in 1993-94 on the New Zealand
model of youth justice coordinators running their programs. Legislation was passed
in New South Wales in 1997 to use non-police conferencing for selected juvenile
offenders.

All of these various manifestations of restorative justice in action share the aspiration
of improving the treatment that victims experience in the official response to their
victimisation. Galaway and Hudson (1996), in reviewing the findings of the
contributors to their edited volume, stated that victim outcomes reported include:

e ‘providing an opportunity for participation in the justice process

e receiving answers to their questions and a better understaﬁding of why they were
chosen to be victimized

e restoring the emotional and material losses to victims

¢ reducing their fears and
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e giving them a sense of having been treated fairly’ (p 9)

To a greater or lesser extent, these outcomes are achieved by most restorative justice
models discussed here, but there are problems too. The reparation and VOM
programs of the eighties have been the subject of frequent criticism for their focus
on offenders and their needs, sometimes at the expense of the victim’s welfare, or, at
best, their incidental benefit (see for example Wright 1991). Walklate (1989)
concluded a review of English reparation and mediation schemes by stating that
these

‘have been demonstrated to have little general value for the structural
position of the victim. Whilst it is true that individual victims may have felt
some benefit, the motivation for the generation of such schemes has largely
come from the general problem with the rising prison population. There has
been no demonstrable desire to promote these schemes in terms of their
benefits to victims. The benefits for offenders seem clearer but the benefits
to the state seem clearer still.” (p 129)

These criticisms have been addressed to varying extents by different conferencing
models, but this subject will be addressed in detail below.

Although restorative justice is often referred to as a new paradigm of justice, it is not
a complete model because as yet it does not address major issues such as disputes
over culpability, consequences of failure to reach an agreement, equity and
proportionality in outcomes or failure by the offender to comply with outcomes.
These remain lively topics, with some proponents, such as Marshall (1990)
recommending that these programs should be independent of mainstream criminal
Jjustice because their objectives and practices are so different. Others see their future
embedded in the mainstream, with New Zealand’s legislative-based Family Group
Conferencing as the exemplar. Still others look for ways in which forms of
restorative justice might work with current criminal justice practices so that they
could be informed and influenced by restorative principles (Walgrave and Aertsen
1996).

3.3 What Can Restorative Justice Offer Victims?

Shapland (1986) in a review of her own and other research findings on victims’
experience and attitudes concluded:

‘[T]he similarity of victim attitudes over offences and in different systems is
extraordinary...If we adopt the more victim-centred system suggested by the
findings of these studies...we may, in doing so, alter victims’ attitudes and
expectations so that a different model emerges, one perhaps closer to a
mediated consensus form of dispute regulation.’
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Zedner’s comprehensive review (1994) of the victim literature included victim
survey findings which revealed that the public were not nearly as punitive as had
been assumed. Many victims said they would welcome the opportunity for
reparation or even direct reconciliation rather than punishment. She concluded:

‘Such evidence, together with growing disillusionment...with the existing

paradigm of punishment has prompted discussion of models of reparative

Justice reoriented towards the aims of mediation and restitution.” (p 1234)
Similar findings emerged from a large German study of victim attitudes (Beurskens
& Boers 1985). Only 13 percent of almost 1500 victims surveyed specified
punishment as their primary need, while 33 percent said restitution, 26 percent said
community service and 17 percent said apology.

These authors are suggesting that it may be time to consider another way of ‘doing
Jjustice’, another paradigm for addressing the wrongs of offenders and the rights of
victims. Restorative justice is seen in some quarters as such a paradigm.

The practice of restorative justice includes programs based purely on restitution,
those based on mediation and reconciliation and, more recently, the conferencing
model. These three models might be said to represent different developmental
stages in the restorative justice paradigm. From the early 1970s, those looking at
ways of reforming criminal justice processing to fit better the needs of victims
concentrated on the potential of restitution from offender directly to victim and
compensation generally (e.g. Hudson and Galaway 1975, Barnett 1977). During
the 1980s, reconciliation became a major focus (Dignan 1992, Marshall 1985,
Umbreit 1985, Zehr 1985, Van Ness 1990, Marshall & Merry 1990).

Since the establishment in New Zealand in 1989 of the Family Group Conferencing
model for dealing with young offenders, a lot of attention has been focused on the
potential of this program and others based upon it for overcoming perceived
problems with earlier restorative models and for ‘mainstreaming’ the principles of
restorative justice (Maxwell & Morris 1993, Maxwell & Morris 1996, Morris et al
1996, Braithwaite & Mugford 1994, Braithwaite & Daly 1994, Moore & O’Connell
1994, Alder & Wundersitz 1994) and for providing victims with the justice they
seek. Braithwaite’s Crime, Shame and Reintegration (1989) provides one of the
most explicit theoretical frameworks for exploration of the model.

Let us therefore review the principal shortcomings of the existing retributive system
of justice from the victim’s viewpoint which have been discussed above, and explore
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whether restorative justice principles and practices may be superior in addressing
these shortcomings and achieving the restorations victims seek.

3.3.1 A less formal process where their views count?
In the British Crime Survey of 1984, about half of respondents said that they would

have accepted the chance of meeting their offender in order to negotiate direct
restitution, and a further 20 percent would have liked to reach such an agreement
without meeting the offender directly (Maguire & Corbett 1987). For those who
wanted to meet their offender, the most common reasons given were to see what they
were like, to find out why they committed the offence, to tell the offender what they
thought of them, to arrange for restitution and to show the offender the effect of the
crime. Wright (1991) suggested that these findings indicate that ‘many victims
want not retribution, but a sufficient recognition of what has happened to them.” (p
128)

A study by Umbreit (1989) of the attitudes of 50 burglary victims who had been
referred to a Minnesota Victim Offender Reconciliation Program showed that their
participation in the criminal justice process was the major determinant of their
perception of fa.imes.s. Three quarters of them wanted to be able to talk directly
about the effects of the offence to the judge or other officials and a similar number
wanted to express their concerns to their offender so that they understood how the
crime had affected them as people (p 55).

In a comprehensive review of British victim/offender mediation programs Marshall
& Merry (1990) found that 82 per cent of victims felt that meeting their offender
was a valuable experience. Forty percent of victims who had received reparation
thought that compensation was a sufficient sentence and only ten percent wanted the
offender to be sent to prison. |

Umbreit et al (1994) conducted a study involving almost a thousand victims of
burglaries and muggings, a little over half of whom participated in mediation.
Almost 80 percent of those who had participated were satisfied with the conduct of
their case (compared with 57 percent of those who had not participated). Being able
to take an active role in their case and the resulting sense of emotional closure were
major reasons for their satisfaction. They particularly appreciated the chance to
voice their opinions about the offence and the offender, which they felt had a
humanising effect on the meeting (p 94). It also had the effect of reducing the
victims’ fear because of the opportunity to see their offenders with all their frailties
(p 97). A plethora of small-scale studies concerning the success of various



48 -

victim/offender mediation programs, such as those reviewed by Sebba (1996) also
suggest that most victims, when asked their views on the desirability of meeting their
offender, or when given the opportunity to do so, indicate that they are in favour of
it.

Kennedy & Sacco (1998) suggested in summary that central to the restorative
justice approach is the opportunity for victims to find closure through direct
involvement in the justice process. They appreciate being able to explain directly to
their offender the impact of their behaviour and to take active part in the resolution
of the offence. They conclude that there are positive signs that this model delivers a
less formal process of the kind that victims seek.

3.3.2. More information about both the processing and the outcome of their case?
Umbreit’s 1989 study also found that some victims simply wanted to be kept '

informed about precisely what was happening in their case, and derived their
satisfaction with their level of participation from achieving that goal.

The structure of restorative justice programs empowers victims to take an active role
in the disposition of their case. Victims are never required to take this role, but
when it is made possible for them to do so, there is plainly much greater opportunity
to know about the state of play in their case than the court alternative represents.

It is interesting to note that a source of dissatisfaction for some victims involved in
New Zealand conferences concerned the same problems with being kept informed
as is so commonly experienced by victims involved in the court system.
Professionals sometimes failed to inform victims about what happened after the
conference, and to make the necessary arrangements for the victim to receive the
agreed reparation (Maxwell & Morris 1996)

3.3.3 Participation in their case?
Umbreit et al (1994) found in their study of over 500 burglary and mugging victims

who took part in mediation that respondents ‘generally expressed satisfaction about
participating in the process.” (p 94). They particularly emphasised the personal
nature of the process, their opportunity to play an active role in the justice process
and their satisfaction with having a chance to make an impact on their offender.
These views were echoed in McCold and Wachtel’s study (1998), which involved
215 property and violence cases where one third were assigned to formal
adjudication (the control group) and two thirds to a diversionary conference. Over
90 percent of conferenced victims said that their opinions had been adequately
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considered, that meeting with the offender had been helpful, that the conference had
allowed them to express their feelings about being victimised and that conferencing
allowed for fuller participation in the justice system.

Although the structure of restorative justice programs theoretically provides much
greater opportunity for victim participation, victims have not always been given the
opportunity to take part and, in some cases, decline to do so in substantial numbers.
For example, Dignan (1992) reported that in the Kettering Adult Reparation Scheme
in Britain, not all victims wanted to meet their offenders: indeed, only about a third
of cases were dealt with by a face-to-face meeting and in the remaining cases, the
bureau managing the Scheme acted as a ‘go-between’ in an attempt to negotiate an
agreement between the parties (although it is not clear whether this was because of
victim preference in all cases or whether it was a decision of the bureau).

Maxwell and Morris (1993) reported that in New Zealand just under half of victims
attended their conference. The relatively low attendance rate was found to be related,
at Jeast in part, to inadequate attention to the victims’ convenience in arranging the
time and place for the conference; only six percent of victims said that they did not
want to meet their offender (Maxwell & Morris 1996). Failure to keep victims
informed about their case was an important factor (together with lack of reparation
and inadequate monitoring of outcomes) for the 38 percent who felt dissatisfied
about the conference. Likewise, Clairmont (1994) found a low level of victim
participation in programs designed for aboriginal offenders in Canada.

Similar problems have been found in the conferencing program operating in South
Australia. Wundersitz (1996) reported that during the first year of the program’s
operation, in 1994-95, victims attended only 48 percent of conferences. This was a
cause for concern by the conference coordinators who acknowledged that when
victims did not attend, the effectiveness of the conference was significantly reduced.
~ A number of strategies to increase victim attendance have been put in place and
Wundersitz and Hetzel found by 1996 that victim attendance might be at 75-80
percent.

In their 1993 evaluation of FGCs in New Zealand, Maxwell and Morris found that
about 60 percent of victims thought that attending the conference was ‘helpful,
positive and rewarding’; generally they felt involved and better as a result of taking
part. The causes for victim dissatisfaction noted above in New Zealand and South
Australia are a strong indication of how highly most victims regard the importance
of participating.
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3.3.4 Respectful and fair treatment?
Evidence concerning the capacity of restorative justice to provide the fairness that

victims seek comes mainly from Umbreit et al (1994). Their cross-site analysis of
four programs applying mediation techniques with victims and offenders indicated
that ‘the mediation process was significantly more likely to result in a perception by
victims that cases were handled fairly by the juvenile justice system...83 percent of
victims in the mediation group stated they experienced fairness in the processing of
their case’(p 83). This compared with 62 percent for a control group whose cases
were not referred to mediation in this quasi-experimental evaluation. Almost 90
percent of victims who had experienced the mediation process felt that the negotiated
restitution agreement was fair to them and a similar percentage felt that the mediators
had been fair to them.

In McCold and Wachtel’s study (1998), 96 percent of conferenced victims said they
experienced fairness in the handling of their case compared with 79 percent of the
control group, a statistically significant difference.

3.3.5 Material restoration?

Umbreit et al (1994) found that although about 70 percent of their respondents who
had experienced mediation indicated that receiving restitution from the offender was
important, for some of them it was only important as a gesture of acceptance of
responsibility for the harm on the offender’s part. The compliance rate in restitution
agreements reached through mediation was over 80 percent in this study, compared
with a matched group who received court-ordered restitution where the compliance
rate was 58 percent (p 111). Although victims sometimes complained about
inadequate mechanisms for enforcing restitution agreements, it appears that overall
restorative programs have a commendable record in terms of offenders complying
with their agreements (see Braithwaite 1999:23-24).

However, Braithwaite (1999) argues that a serious problem exists in evaluating how
well restorative justice restores, even on the apparently straightforward dimension of
material restoration:

‘some victims will prefer mercy to insisting on getting their money back;
indeed it may be that act of grace which gives them a spiritual restoration that
is critical for them.” (p 20)

Insofar as it can be assumed that material restoration is important, some studies have
found that victims are far more likely to obtain restitution through restorative justice
mechanisms than through the courts. For example, Coates and Gehm (1989) found
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that 87 percent of the Victim Offender Reconciliation Program agreements that they
examined included an element of material restitution. Umbreit et al (1994) showed
that victims were more likely to receive material or financial reparation if the
restitution plan were negotiated directly between victim and offender, rather than
being imposed by a court.

Despite these findings, early British victim-offender mediation programs placed little
emphasis on substantive reparation: Marshall and Merry reported (1990) that only
26 percent of agreements in the schemes they examined involved substantive
reparation. Nor was much attention given to the needs of victims generally, their
focus being on the principle of diverting offenders from prosecution (Dignan 1992).
For example, Blagg (1985) reported on a Northamptonshire program which was
offender-oriented to the point where its aims contained no mention of victims at all,
and only about 60 percent of offenders in the program even met their victims.

Marshall and Merry (1990) suggested that these early schemes contained little real
reparative content. Davis et al (1989) referred to mere offers to repair damage,
dictated letters of apology and token acts of material reparation. Marshall (1990)
identified an ambivalence about the role of material compensation which he ascribed
to the tension between the underlying philosophies of restorative justice and the
prevailing criminal justice system. However, Dignan reported (1992) that later
British schemes, such as the Kettering Adult Reparation Scheme, took the needs and
views of victims much more seriously: 61 percent of all agreements entailed
financial compensation with a very high level of compliance by offenders.

3.3.6 Emotional restoration and an apology?
Marshall & Merry’s 1990 review of British victim/offender mediation programs

found that often what victims wanted most was not substantial reparation but rather
symbolic reparation, primarily an apology. In these early programs, apology was
often all that victims came away with - they report that 57 percent of all agreements
in these schemes involved an apology only, while another 26 percent combined an
apology with some form of undertaking such as financial reparation. Dignan
(1992) suggested that while material reparation was important ‘many would argue
that the psychological impact of receiving an explanation and an apology are of far
greater value.” (p 460).

Clearly, the opportunity to come face-to-face with one’s offender presented by
restorative justice programs of all kinds enhances the likelihood of an apology being
forthcoming. In restorative justice literature generally apology is regarded as a goal
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to be sought and a sign of victim satisfaction when it is achieved. But it is in the
recent literature on conferencing that apology has come to be seen as central to the
process of restoration. For example, it was the centrepiece of Stewart’s detailed
description of the process of New Zealand FGCs (1996), while Maxwell and Morris
(1993) reported in their review that in 74 percent of the cases in their sample
apology to the victim was a conference outcome. McCold and Wachtel (1998) also
found high levels of apology in their Bethlehem study: 96 percent of conferenced
victims said the offender apologised and 88 percent said the offender seemed sorry
about what he or she did. The significance of apology as an indication of remorse
and a genuine desire for reconciliation was suggested by Morris and Maxwell’s
later finding that the offenders who failed to apologise were three times more likely
to reoffend than those who did so (1996: 107).

Zehr (1985) suggested that, beyond needing an apology, victims also need to be able
to forgive. Murphy and Hampton (1988) described forgiveness as essentially a ¢
‘private law paradigm’ (compared with the ‘criminal law paradigm’ of mercy)
because it can only exist where an emotional bond exists between offender and
victim. Moore (1993) argued that conferences provide opportunities for the
‘private’ dimension of the offence to be explained and explored so that forgiveness
becomes possible.

3.4 Shortcomings for Victims in Restorative Justice.

The restorative literature indicates that although victims are generally approving of
their experiences, they express lower levels of approval than do other participants in
the process (Braithwaite 1999). Why is this so?

3.4.1 Some victims are more afraid as a result of restorative justice
Wright (1991) looked at the potential for fear of retaliation on the victims’ part if

mediation were offered in serious criminal cases. He suggested that their situation
would be no worse than in traditional criminal justice processing, where if the victim
fears retaliation, the only way of avoiding it is not to pursue the case. By contrast,
mediation may present the victim with an opportunity to negotiate an agreement that
pre-empts retaliation and even to improve or restore the relationship. However,
LaPrairie (1995) warned that in discussions which are insufficiently structured or
managed, victims may feel that what is revealed inside the meeting to participants
whom the victim lives among may have the potential for resulting in their
revictimisation.
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In a review of the New Zealand experience with restorative justice programs, the
Ministry of Justice (1995) observed that many victims may find meeting their
offender a threatening experience or may fear retaliation from the offender or his
supporters, thus increasing their anxiety. They suggested that for those wanting
minimal involvement with the criminal justice system, whether because of their lack
of emotional involvement (such as shop proprietors who routinely experience theft)
or because of their emotional vulnerability (where victim and offender are well
known to each other), the court process with its formality and impersonalness may
be preferable. |

3.4.2 Victims can experience power imbalance as a result of restorative justice
Marshall and Merry (1990) state that it is imperative that in mediation both parties

be aware of their legal rights and be able to exercise them in court if mediation
proves unsuccessful. They also observed that there had been little research on how
to achieve equal treatment of the disputing parties when one is much less powerful
or articulate than the other.

‘Informal’ justice, of which restorative justice is one form, has been much criticised
for its tendency to replicate and perpetuate power imbalances already existing
between victim and offender (Abel 1982). Stubbs (1995) believes that restorative
interventions fail to address issues of structural inequality and oppression which
victims may experience, especially where they have a prior relationship with their
offenders. LaPrairie (1995), in reviewing the operation of sentencing circles in
Canada and conferences in Australasia, also observed that ‘[plower and coercion
may operate within informal structures to re-victimize the victim.’(p 88). However,
she suggests that conferencing may have the potential to address these criticisms,
because it is less offender-focussed and hence victims feel more attention is being
paid to their circumstances and needs. Victims may also be better served because
of its capacity to involve more and less powerful supporters associated with each
principal in the offence (see Braithwaite & Daly 1994).

3.4.3 Victims may be ‘used’ in restorative justice
Many mediation programs of the seventies and eighties were unashamedly offender-

focussed (Wright 1991), whereas more recently restorative justice programs have
been much more victim-centred in their orientation (see for example Umbreit 1994,
Ministry of Justice New Zealand 1995). However, the earlier view can be seen in
the following quote concerning a pilot program using conferencing for young
Aboriginal offenders in Winnipeg, Canada:
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‘All of the [offenders’] families thought that the victims should be
invited...Victims were all contacted and invited to attend the conference; they
were briefed on the process and, if they were unable to participate,
information for a victim impact statement was collected.” (Longclaws et al
1996: 197)

The Association of Victim Support Schemes, the umbrella organisation for victim
assistance groups in England and Wales, warns (George 1999) that a key issue for
success in restorative justice from the victim’s point of view is that victims must be
able to see the benefit of participation and must never be used simply as a tool for
rehabilitating the offender because of the danger of being revictimised. Umbreit et
al (1994) reported that some of their mediation respondents said that they felt
coerced into participation and revictimised because of a perception of bias towards
the offender on the part of the mediator: they observed that this finding has
important implications for mediator training. Braithwaite and Parker (1997) also
suggested that restorative intervention generally may fail victims by mediators or
facilitators not taking the harm they have experienced seriously enough.

3.5 Conclusion

This review of the victimological and restorative justice literature has revealed three
things:

1. There has been considerable and justified complaint about the dominant criminal
justice paradigm where the victim of crime is perceived to be only the state and
where the focus is on retribution towards the offender.

2. The restorative justice paradigm, after a faltering start based purely on restitution
and mediation, shows promise of offering crime victims more justice than they
currently receive from an adversarial justice system.

3. Studies of these restorative programs reveal a number of weaknesses, as well as
strengths, which need to be addressed.

The Reintegrative Shaming Experiments (RISE) in Canberra present an opportunity
to answer questions regarding the comparative advantages and disadvantages for
victims of a restorative justice alternative, known locally as diversionary
conferencing, compared with the traditional court system. The Canberra program is
derived from the New Zealand adaptation of traditional Maori practice in dealing
with offenders but modified according to the model developed by the police in the
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New South Wales town of Wagga Wagga (Alder and Wundersitz 1994, McDonald
et al 1995, O’Connell and Moore 1992, Moore et al 1995). The program operates
in the following way.

Offenders making full admissions to the police regarding responsibility for the
crime may be diverted from being charged and going to court by voluntarily
agreeing to attend a conference. This entails the police bringing together those most
affected by the crime — the offenders and their supporters and the victims and their
supporters and anyone else with a stake in the offence. If there is no direct victim,
such as in most drink driving offences, then representatives of the community are
invited to attend instead. Canberra conferences are led by a police officer who is a
trained facilitator. This group of citizens discuss the harm that has been caused by
the crime, how this has affected each of them and what might be done to repair the
harm. A consensus is then reached by all participants (in principle excluding the
police facilitator, whose role is limited to that of a ‘boundary umpire’, but including
the offender(s)) about what needs to be done to restore the victims, the community
and the offenders themselves. An outcome agreement for the offenders is decided
upon which may include direct restitution and apology to the victims, work for the
community, and any other undertakings which everyone present believes to be just
and appropriate. The police monitor implementation of the agreement: if offenders
fail to fulfil their obligations then the police may reconvene the conference or, on
rare occasions, send the matter to court.

The theoretical underpinning for diversionary conferences is Braithwaite's (1989)
theory of reintegrative shaming, whereby a sense of shame is engendered in the
offenders and their supporters through providing the victims with a forum to explain
directly all the harm they have experienced flowing from the offence. Ina
successful conference, the shame is sufficient to elicit a sincere apology by
offenders, which, in turn, gives rise to the expression of forgiveness by victims and
by offender supporters, and the reintegration of the offenders into their ‘community
of care’.

We saw in Chapter 2 that when members of the Canberra victim movement were
asked what they wanted from the justice system, they echoed what the research
shows to be the views of victims worldwide (see for example, Shapland et al 1985,
Mawby and Gill 1987, Waller 1989, Chapter 1 (above)). They said they wanted:

1. A less formal process where their views count
2. More information about both the processing and outcome of their case
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3. To participate in their case

4. Respectful and fair treatment

5. Material restoration

6. Emotional restoration, including an apology

Given that the restorative justice conferencing program operating in Canberra sets
out to deliver most of what victims themselves have identified, it should come as no
surprise to find a very high level of support for the program among members of the
Canberra victim movement (Victims of Crime Assistance League, or VOCAL). The
program brings offenders and victims together to discuss the crime and its
consequences, to require offenders to take responsibility for their actions and to
work out what is needed to repair the harm experienced by the victim. VOCAL
perceives the program as resonating with its view of how criminal justice should be
reformed to meet victims’ needs: rather than being focused on the criminal sanction,
they put more emphasis on crime prevention and making amends, with less control
by the criminal justice professionals who dominate the formal system. Mrs
Cameron of VOCAL said:

‘Often victims of serious crimes say “I wish we could speak to the offender
and ask why they did it, did they mean to, was there a reason?” I'd certainly
go to a conference. The offender can learn too, what the effect of the crime
has been. It gives the victim the opportunity to confront the offender and tell
them, and that has a healing effect. It’s especially important in dealing with
the emotional harm, telling the offender the emotional consequences.’

On more than one occasion, VOCAL has publicly supported the program when it
has been under fire in the media. For example, when the outcome of a poorly run
conference was that the young offender should walk through the shopping mall
where he has shoplifted wearing a t-shirt saying ‘I Am a Thief”, VOCAL thought
the program should be defended, not because they approved of this stigmatising
outcome but because they saw it as a mistaken outcome in a fledgling program.

In sum, VOCAL takes a strongly supportive view of restorative justice. The Chair,
Steve Prothero said:

‘It’s how you get the human face of the victim’s experience...Victims feel
just a part of the furniture in court and dissatisfied with their inability to
comrmunicate to a judge or magistrate in simple language. [They think]
“Why isn’t the judge listening to what I want to say?”...We are supportive
of conferencing because we want our victims to be able to show their injuries
and damage in a human way to their perpetrators so they can recover their
own lives and also perpetrators will see we aren’t cardboard cutouts, it’s not
an American cop show, these are real people, just like their own family’
(Personal communication. October 1998).
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The most methodologically compelling means of determining whether in fact
conferences can deliver what victims want in a way superior to normal court
processing, is through a randomised controlled trial comparing these two methods
of doing justice. The next chapter will examine the research design and
methodology employed by RISE.
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CHAPTER 4

The Reintegrative Shaming Experiments:
Research Design And Methodology

4.1 Introduction

In Donald Campbell’s seminal article, ‘Reforms as Experiments’ (1969), an
explicit connection is proposed between experimental methods and social reform:

“The United States and other modern nations should be ready for an
experimental approach to social reform, an approach in which we try out new
programs designed to cure specific social problems, in which we learn
whether or not these programs are effective, and in which we retain, imitate,
modify or discard them on the basis of apparent effectiveness.’ (p 409)

Experimental methods have long been accepted in the physical sciences where
manipulation of variables can be readily controlled and their effects on other
variables observed. What Campbell was suggesting was a commitment in the social
sciences to experimental methods which would allow factual questions about
reforms in social policy to be answered using the same scientific principles and
procedures. Not surprisingly, useful experiments have been found to be much more
difficult to implement in the social sciences, mainly because of difficulties in
retaining adequate control over the implementation of the research design in the ‘real
world’ as compared to the laboratory setting, or even field settings available in
biochemistry, agriculture and the like. Nevertheless, over the past two decades or so,
much has been learned about when experimental procedures are appropriate in
social science, how to implement them in the field and how results can be applied by
policymakers (Berk et al 1985).

It is useful to consider at the outset some features of the theory of experimentation.
Campbell and Stanley (1963) urge us to remember that experimental results never
‘confirm’ or ‘prove’ a theory: rather the theory may escape being ‘disconfirmed’.
The ‘null hypothesis’, which is employed as a convenience in theory-testing, can
never be ‘accepted’ by the data obtained; it can only be ‘rejected’ or ‘fail to be
rejected’. Popper (1959) emphasised the impossibility of obtaining deductive proof
for inductive laws. However, the benefits of experimentation are summed up by
Campbell and Stanley as follows:
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‘Varying degrees of ‘confirmation’ are conferred upon a theory through the
number of plausible rival hypotheses available to account for the data. The
fewer such rival hypotheses remaining, the greater the degree of
‘confirmation’... This fewness is the epistemological counterpart of the
positive affirmation of theory which elegant experiments seem to offer.” (p
36)

There are numerous experimental and quasi-experimental research designs which
have been used satisfactorily to secure data for theory testing. However, the ‘gold
standard’ of evaluation in medicine (Pocock 1983) and in many other fields is the
randomised controlled trial. This model entails the random assignment of subjects
to treatment and control groups with equal probability, thus ensuring that prior to
treatment the groups are equal, within known statistical limits. The special quality of
the randomisation procedure is that it substantially ensures between-group
equivalence not only on known variables, but also on variables which are unknown
and perhaps not even imagined (Gartin 1995). It then follows that any post-
treatment difference between the groups can be attributed to the treatment rather than
to the characteristics of the individuals making up each group (within the statistical
limits). Randomised trials are so powerful in their capacity to test for cause and
effect that the US Food and Drug Administration, for example, requires that all new
drugs be tested using this methodology before they are deemed safe for public use
(Pocock 1983).

Over the almost thirty years since Campbell’s plea for the adoption of scientifically
rigorous testing, the experimental approach in the development of social policy has
had a chequered career, with initial reluctance by public officials to embrace — or
fund — experiments in this realm. Berk et al (1985) suggested that some of the
reasons for this revolve around the admission of ignorance that is entailed in
approving them, the time they take to complete, unrealistic expectations about the
ease with which they can be undertaken, the equivocation in some of the results, their
ethics and their expense. All of these objections have been encountered in the
experiments which are the subject of this thesis.

However, since the early 1980s there has been growing recognition of the superior
qualities of randomised trials in developing social policy generally (Berk et al 1985)
and a move towards their increased use in the evaluation of criminal justice
programs (Farrington 1983, Weisburd et al 1993). Some of these have had a
dramatic impact on policy: for example the findings of Sherman and Berk’s (1984)
experiment on police responses to domestic violence affected law enforcement
policy across the United States and in other countries as well.
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Randomised trials have been endorsed by the US Federal Judicial Center’s (1981)
Advisory Committee to the Chief Justice of the United States and by the Australian
National Health and Medical Research Council guidelines on human subjects
experimentation under the following ethical conditions:

e there is substantial uncertainty about the superiority of current practice over an
alternative practice.

¢ the experiment has adequate sample size, statistical power and research
management to ensure the achievement of strong conclusions about the relative
effects of the two practices.

A third criterion for ethical experimentation in criminal sanctions has been proposed
by Professor Norval Morris (1966): the principle of less severity, that is, that the
proposed experimental treatment ought not to be more severe than the control.

In 1994 the Australian Federal Police (AFP) in Canberra undertook to collaborate
with the Australian National University in a randomised controlled trial, the aim of
which was to determine the effectiveness of the AFP restorative justice program,
known as diversionary conferencing, compared with traditional court processing of
offenders. Funding for what became known as the Reintegrative Shaming
Experiments (RISE) was sought by Professor John Braithwaite of the Australian
National University, Professor Lawrence Sherman of the University of Maryland
and the author, to carry out the experiments, based on the ethical criteria listed above.
Data collection commenced in July 1995.

The key criteria for comparing court processing to conferencing were identified as
the following:

¢ prevalence and frequency of repeat offending

e victim satisfaction with the process

® perceptions by victims and offenders of procedural justice and protection of
rights

e equity in sentencing in conferences versus courts

e offender changes in drinking or drug use behaviour

e increased police effectiveness through less time spent in court-related activity

e estimated cost savings

Policy implications of the results of the study would emerge from a consideration of
all these criteria together, rather than results from any one alone.
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4.2 Overall RISE Research Design

RISE was not one but four separate experiments. Each of the experiments was
structured in the most rigorous scientific method possible — the randomised
controlled trial. Separate randomised controlled trials — with separate random
number sequences — were conducted for separate offence types and offender
groups so as to identify possible differential effectiveness of conferences and court.
This design has the benefit of distinguishing different effects of conferencing under
different circumstances. At the same time, the greater homogeneity within each of
the four experiments had the additional benefit of increasing statistical power
(Weisburd et al 1993), defined as the probability of accepting a true conclusion as
correct and not due to chance (i.e. 1 minus the probability of a Type II error). The
four experiments were:

1. Drink driving with blood alcohol content above .08 by offenders of all
ages

2. Shoplifting from stores employing security personnel by offenders aged
under 18 years

3. Property crime which involved personal victims by offenders aged under
18 years

4. Violent crime by offenders aged under 30 years.

As there were no identifiable victims in the drink driving study (1 above), this
experiment will not be referred to again in this thesis. Likewise, there will be no
further discussion of the experiment concerning juvenile shoplifting from stores
employing security personnel (2 above): for present purposes there was no
identifiable victim in these experiments. All analyses and discussion in this thesis
relate only to experiments 3 and 4 above. From this point, experiment 3 will be
referred to as the property experiment and experiment 4 will be referred to as the

violence experiment.

4.2.1 Suitability of Canberra for the experiments and generalisability of its findings
Every city has its own profile of offenders and offending patterns. In Canberra this

profile tends towards less serious violent offending, especially among juveniles, than
is sometimes founds in large North American cities, for example. However, no
matter where these experiments were conducted, the aim would have been to focus
‘on a narrow group of homogeneous offenders whose offences were neither very
serious nor very trivial. If, by contrast, the aim had been to conduct the experiments
based on very serious offenders, then a city with far higher rates of serious
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offending than Canberra’s would have been preferable, but this was never the
intention. Every city has its share of the middle-level offences that are the subject of
RISE, and to that extent the findings of RISE in Canberra may be generalised to
other locations. To the extent that Canberra’s courts are already less stigmatising
and less prone to employing incarceration than those in other cities, any difference
detected between court and conference will represent a minimum likely to be more
starkly revealed in other less caring jurisdictions. Issues relating to internal and
external validity will be discussed below. However, at this point it should be noted
that internal validity is a necessary condition of external validity but not vice versa
(Cook & Campbell 1979)

4.2.2 Sample size
Sample size was calculated on the basis of the number of cases required in order to

detect a difference in recidivism rates between experimental (conference) and control
(court) groups. Preliminary analysis of Australian Federal Police (AFP) criminal
records suggested recidivism rates around 50 percent over one year for both juvenile
property and juvenile violent offenders.

It was decided there should be a total of 150 cases in the juvenile property
experiment involving personal victims and 300 in the youth violence experiment.
Amendment was made to the target number of youth violence cases because too few
cases were being referred by police to RISE, so the figure was reduced to 100 cases.
For the same reason, five months into the experiments it was decided to increase the
age limit for violence from 17 to 29, but it remained at 17 for the property studies.
At the time the following analyses were undertaken there had been 198 cases
randomly assigned to either court or conference whose treatment had been finalised
(125 property and 73 violence cases) (see 4.4.3 below).

4.2.3 Unit of analysis
In this study the unit of analysis was incidents, not individuals, and where there were

co-offenders they were treated together for all analytic purposes. Each new incident
accepted into RISE was treated as a separate case. Thus, repeat offenders appeared
in more than one experimental case and were treated as if they were different people:
similarly there were repeat victims, though all of these were victims of shop theft and
appear only in the experiment concerning juvenile shoplifting from stores
employing security personnel (experiment 2 above), so will not be referred to again
in this thesis.
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4.2.4 Offence eligibility

Because the aim of the research was to compare cases which were assigned to court
with equally serious cases that were assigned to conference, a case could be accepted
into the experiments only if it would normally be dealt with by court. The research
protocol also required, however, that eligible cases must not be so serious that in the
estimation of the apprehending police officer they could only be dealt with in court,
as there was a 50 percent probability that they would be assigned to a conference.
Thus the aim of the research team was to include in the experiment ‘middle range’
offences, neither so trivial that they would normally be dealt with by a simple caution
or warning, nor so serious that police would be reluctant to bypass the court system.

As it turned out, RISE was rarely troubled by ‘too serious’ cases, as police officers
almost always erred on the side of caution in referring cases to the experiments. On
the other hand, there were a number of very trivial matters that came into the
experiments. These were almost all shoplifting offences involving very small value
thefts but perpetrated by offenders who had been cautioned on a previous occasion;
it is the practice in Canberra that such matters go to court.

Offences which were deemed eligible for the property experiment were as follows:

e Dburglary

o theft

e shoplifting (where the shop manager or sales assistant, rather than security
personnel, had apprehended the offender) '

e receive/possess stolen goods

e criminal damage (vandalism)

¢ fraud (excluding offences involving a driver’s licence)

e car theft

¢ vehicle break-in

e attempts at any of the above

Offences which were deemed eligible for the violence experiment were as follows:

e armed robbery

e common assault

e assault occasioning actual bodily harm

¢ act endangering life

e fighting

e possession of an offensive weapon

e arson

e attempts at any of the above
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These lists were not intended to be all-inclusive and police officers were asked to
consult with RISE staff if there were property or violence matters the eligibility of
which was in doubt. However, they are in fact a complete list of all offence
categories included in the cases to be analysed in this thesis.

The process of deciding what offence categories would be ineligible for
conferencing entailed some political negotiation at the outset. Although both the
then Chief Police Officer for the Australian Capital Territory (ACT) and the then
ACT Attorney General were broadminded in their approach and wanted to declare
ineligible as few offences as possible, it was decided to exclude serious indictable
offences (such as attempted murder), all sexual offences and domestic violence
offences.

4.2.5 Offender eligibility

In all the experiments, offenders had to meet the following criteria in order to be

eligible for RISE:

e they (and all co-offenders) had made full admissions about committing the
offence

e they (and all co-offenders) had no outstanding warrants or bonds which would
require them to attend court

e they (and all co-offenders) lived in the Canberra region

e the apprehending officer’s sergeant approved the case being sent to RISE

e the apprehending officer agreed to accept the RISE recommendation (based on
random assignment) for the case regardless of whether it was court or
conference.

For entry to the property experiment, besides meeting these eligibility criteria, at
least one co-offender had to be under 18 year of age. For entry to the violence
experiment, in addition to meeting these eligibility criteria, at least one co-offender
had to be under 30 years of age.

4.2.6 Pipeline tracking
To determine the extent to which cases referred into the experiments were

representative of the total population of offences apprehended during the course of
the study, a record was kept of all cases of these kinds that came to police attention
— the ‘pipeline’ of cases. Some of these cases were RISE-eligible and some
RISE-ineligible. Of the RISE-eligible cases, some were sent to RISE and other
were not. Of those that were not, the reason was usually that, in the judgement of
the apprehending police officer, the nature or circumstances of the offence required
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that it must be dealt with in court or must be dealt with by caution or must be dealt
with by conference (officers were free to send cases to a conference outside RISE).

Analysis of the property incidents involving juvenile offenders in the period May
1997 to December 1997, shows that cases coming into RISE accounted for 12
percent of the total eligible population in the ‘pipeline’. Analysis of the violence
incidents involving offenders aged under 30 in the same period shows that cases
coming into RISE accounted for 11 percent of the total eligible population in the
‘pipeline’. For both offence categories, the main reason for ineligibility was
difficulty in determining whether all the offenders admitted responsibility for the
offence at the time of apprehension. »

4.2.77 Police discretion

This principle is of paramount importance in ACT policing, where apprehending
police officers have very great latitude in deciding how their cases are to be dealt
with. It is very rare for sergeants to overrule the decision of any of their constables,
nor do these constables have to account in any formal way for the decision they
reach. In squaring the principle of discretion with the implacable requirements of
randomisation, it was agreed with the police at the outset that officers’ discretion
would be exercised in their decision whether or not to refer any ostensibly eligible
case to RISE. If they believed that it must be dealt with in a particular way, they
were not compelled to forego their discretion and refer it into the study.

There was no alternative for the research team but to agree to this regime, which had
both good and bad consequences. The good consequence was the low level of
misassignment to the alternative treatment. (It was constantly emphasised to police
that it was fatal to a randomised trial to misassign cases to the alternative treatment
and that we would much prefer not to have the case at all than have it misassigned).
The bad consequence was that, despite very close contact and cooperation between
the researchers and police at every level throughout the course of the study, RISE
missed many ostensibly eligible cases (as discussed in ‘Pipeline tracking’ above)
and as a result the experiments took very much longer than had been anticipated to
achieve the required sample size.

4.2.8 Random assignment
Prior to commencement of data collection, treatments were randomly assigned by a

computer program using a sequence of quasi-random numbers. Separate listings
were made for each of the experiments. Envelopes were prepared containing a slip
of paper bearing the assignment for each case, carefully double folded so that it was



66

impossible to read without opening the envelope. They were then sealed and
numbered according to the case number and experiment to which each applied.

4.2.9 Assigning the cases
‘When police officers apprehended offenders whom they believed to be eligible for

one of the RISE experiments and whom they were equally prepared to process by
court or by conference, they then rang one of two mobile phones staffed by RISE
researchers on a rostered basis 24 hours a day. The staffer taking the call then ran
through the relevant eligibility questions (listed above) before taking down the
following details about the case and the offender:

date and time the call was received

e initials of the person taking the call

e case number

e offender(s) name

e offender(s) date of birth

e offender(s) sex

e offender(s) attitude (good, bad, indifferent)

¢ police informant’s name and badgé number

e informant’s sergeant’s name and badge number

¢ police incident data base unique identifying job number
¢ police station referring the case (there are four in Canberra)
e nature of the offence

e offender(s) address and phone number

When all this information had been supplied and entered in the log book, the staffer
then opened the envelope corresponding to the offender’s now-assigned case
number and told the police informant whether the assignment was court or
conference. The assignment was also entered into the log book. It should be noted
that at this stage nothing at all was known by RISE staff about the characteristics of
the victim (if any) of the offence. In fact, nothing at all was known of the victims
until the observation of the conference, in the case of conference-assigned cases, or
until details were obtained for interview purposes from the police data bases in the
case of court-assigned cases.

Following assignment by RISE, the informant then (almost always) processed the
case accordingly. In a few cases, police subsequently decided to process the case
with a different treatment (some court cases were cautioned, some conference cases
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were sent to court or cautioned). There were a number of reasons why
misassignment might happen:

¢ the offender re-offended while the case was being processed and a conference
assignment was altered to court (two property cases).

e the offender withdrew his/her full admissions to the offence (two violence cases)

e the offender persistently failed to turn up for the conference, or did so in an
intoxicated state (two violence cases).

¢ information obtained after random assignment revealed that the offence fell into
one of the ineligible categories of offence (one violence case which turned out to
be sexual assault).

e the conference failed to reach an outcome agreement acceptable to all parties and
the facilitator referred the matter to court (one property case). _

e the offender’s attitude or behaviour was such that the officer decided to send an
assigned conference case to court (no property or violence cases).

e Dbecause of an administrative error on the part of the police, the case was sent to
court when it had been assigned to conference (no property or violence cases).

¢ the offender rejected conferencing when it was assigned and asserted their right
to have their case processed in the normal way through court (no property or
violence cases).

¢ the police informant failed to reveal that there were co-offenders that were not
being included in the case and who were being sent to court outside of RISE. (It
had been the RISE rule from the outset that we could only take a case on the
basis that all co-offenders, apart from any who had been cautioned, would be
treated the same way. There may have been a small number of cases where the
apprehending officer giving the case to RISE went ahead and sent one or more
co-offenders to court without informing RISE that there were others involved in
the case beyond those being sent to RISE. Mid-way through the experiments
the police officers organising and running the conferences decided that they
would enforce this rule themselves. This resulted in four cases assigned to
conference going to court instead when the apprehending officer insisted that
one or more co-offenders must go to court ).

All of these circumstances were misassignments in relation to the randomised
research design which, for the purpose of this study has been defined as
encompassing:

e crossover to the comparison treatment (court to conference or conference to
court)
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e treatment with another regimen besides either the assigned or the comparison
treatment (in this study the regimen was invariably a caution)
® no treatment at all

But not all misassignments to the comparison treattnent were true Crossovers:
assaulting a police officer after assignment, for example, or withdrawing full
admissions, were not foreseeable at the time the case was deemed eligible.
Changing assignment from conference to court in such cases did not entail a true
crossover because they did not violate random assignment to a policy stream. But
where the decision to change the assigned treatment resulted from inadequate
checking of facts regarding the eligibility of the offence or the offender, these were
true treatment failures and designated as crossovers.

Although any deviation from assigned treatment was regrettable, the estimated 3
percent true ‘crossover’ rate in RISE turns out to be among the very best rates
achieved in randomised experiments, both in criminal justice and in medicine. For
example, in the Minneapolis domestic violence experiment, the rate of crossover was
18 percent, while in surgical experiments up to 38 percent of patients have been
misassigned (Sherman 1992). On the question of whether results differ according
to the rate of misassignment, defined as the rate at which the random assignment
sequence was violated, Weinstein and Levin (1989) argue that the critical question is
whether the amount of crossover exceeds the proportion of cases with negative
outcomes — for example, recidivism in the case of RISE offenders, or
dissatisfaction with their treatment in the case of victims. By this standard, RISE
results are unlikely to be affected by this level of crossover.

Every effort was made prior to the commencement of data collection to alert all
police officers to the dire consequences to the integrity of the experiments of
treatment failures (and no experiment in criminology without such failures has ever
been reported). It was pleasing, and indicative of a good understanding of the nature
of the experiments as well as a good working relationship between officers and the
research team, that there were no misassignments in the property or violence
experiments resulting simply from the officer preferring the alternative treatment.

4.2.10 The ethics of random assignment
Prior to the finalisation of the research design a good deal of careful consideration

was given to the ethical aspects of a randomised controlled trial in criminal justice.
The research team was mindful of Norval Morris’s ethical criterion mentioned
above (that the experimental treatment is not designed to be more severe than the
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control treatment). Although a judgement regarding the relative severity of each
treatment was bound to be somewhat subjective, absent substantial experience with
conferencing in Canberra, the research team assumed that the lack of any criminal
record in the outcome of a conference made it less severe in conventional terms.

When the research design had been finalised it was put to the Committee on Ethics

~ in Human Experimentation of the Australian National University (ANU). It was
agreed that it was not necessary to obtain the informed consent of offenders to their
taking part in the experiments, given that all of them would have gone to court absent
the conferencing program. However, no offender assigned to a conference was
compelled to take part and all could opt for normal court processing of their case up
to and including the end of a conference (in fact, none of the conference-assigned
property or violence offenders opted for court).

A primary concern of the research team, the Ethics Committee and the Australian
Federal Police (AFP), was preserving the privacy and confidentiality of the
offenders coming into the experiments and all information held about them. This
was also the concern of the Privacy Commission which was consulted prior to the
commencement of data collection regarding the basis on which the research could be
conducted and private information obtained from the AFP could be held for analysis
by the researchers. These and other issues were spelled out in detail in a 27-page
Memorandum of Understanding drawn up between the ANU and the AFP. Among
the issues addressed was that of the confidentiality of the data collected in terms of
police access to it: the Memorandum stated that under no circumstances would the
researchers reveal to police any information disclosed by any identified participant
in the experiments.

The Ethics Committee decided that the informed consent of participants in the
experiments would be required on four occasions:

1. When a case was diverted by random assignment from normal court processing
to a conference, the investigating police officer was obliged to explain to offenders
that they had the right to have their matter heard in court rather than a conference, if
that was their preference. The officer obtained in writing their agreement to
diversion from the normal option of court to the experimental condition of
conference.

2. At the beginning of every conference the police officer facilitating the conference
reminded offenders of their right to stop the conference at any time and ask for the
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matter to be dealt with in court. (RISE observers recorded at every conference
whether the reminder of informed consent was provided as part of the conference
protocol).

3. At the beginning of every conference and prior to any case being heard in the
Children’s Court, it was necessary to obtain the agreement of the offenders, and,
where relevant, the victims, to the case being observed by the researcher. An
exception was made for those cases held in adult court, which was an open court and
where the practicalities of the situation made it impossible to identify offenders prior
to their case being held.

4. Prior to interviewing any offender, victim or supporter of either party it was
necessary for the respondent to read and sign an Informed Consent form. This
form set out the reasons for the interview and gave assurances regarding the
confidentiality of the information which the respondent was asked to reveal.

4.3 Methods of Measurement

There were three principal sources of data in RISE:

e observation, by trained RISE research staff, of court and conference treatments
to which offenders had been randomly assigned.

e interviews with victims, offenders and their supporters by trained RISE
interviewer staff after the court and conference treatments had been completed.

¢ self-completion questionnaires completed by the police officer facilitating each
conference, the apprehending police officer in each case and all community
representatives who attended conferences. (Community representatives were
citizens who volunteered to come along to conferences in the absence of ‘direct’
victims of the offence to express the community’s opprobrium of the offence:
they were rarely called on in property cases with an identified victim and never in
the violence cases).

4.3.1 Observations ,

Treatment in both court and conference was coded in two ways: by a systematic
observation instrument and by a ‘global ratings’ instrument. In each of these, the
observer coded indications of stigmatising, or humiliating, shaming and of
reintegrative shaming, participation in the discussion by all present, apologies,
forgiveness, restitution agreements and other relevant dimensions. The systematic
observation instrument was used to record the order in which these dimensions
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occurred, while the ‘global ratings’ instrument was used to measure the overall
incidence of these dimensions. Both were mainly focused on the offender, with
only a few questions designed to record victim-related data: these concerned
discussion about reparation to the victim, whether the victim expressed moral
indignation, extent of forgiveness by all parties, including the victim and what kind
of supporters accompanied the victim.

The procedure entailed in obtaining the observation data was as follows:

* Conference cases — when a case was assigned to a conference, the apprehending
police officer passed the file to the AFP Diversionary Conferencing Team, who were
responsible for organising the conference. When a date, time and place were
allocated for each conference, the DC Team notified the RISE researchers
accordingly.

* Court cases — each week RISE staff checked the name of each court-assigned
offender on the AFP Criminal History data base, as all court dates were routinely
recorded there. If an offender failed to appear in court as required, then a warrant
was usually issued: in this case it was imperative to check this data base regularly, as
these cases could be heard at any time after the warrant had been issued. The
majority of all cases assigned to court entailed an initial adjournment, for a variety of
reasons but most commonly so that the offender could obtain legal advice. These
adjournments could be numerous (up to eight times in the property and violence
cases) and often related to pre-sentence reporting. In these cases it was the RISE
observer’s responsibility to record the date on which the case would next be heard.

For both court and conferences there were occasions when the observation was
missed, usually either because the RISE team were not notified of the appearance
date and was unable to find it out in time either from the court or the police, or
because of administrative problems at RISE (10 percent of court cases and nine
percent of conference cases).

There was an additional reason for some cases to be missed. As mentioned above,
for all conferences and for all court cases in the Children’s Court, it was necessary
to obtain the informed consent of the offenders and their families to the presence of
a RISE observer. Normally, the Children’s Court is closed to all except the
offenders’ immediate family, their solicitor and other court personnel, but prior
negotiation with all the Canberra magistrates resulted in permission being given to
RISE observers attending, subject to the agreement of the offenders. In seven
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percent of Juvenile Court cases consent was denied and hence observations were
missed. However, consent was forthcoming in all conference cases.

4.3.2 Self-Completed Questionnaires
Data were also collected on the perceptions of the following —

* Police facilitator — at the conclusion of each conference, the facilitator was asked
to complete a short questionnaire designed to measure their satisfaction with the
process. A response rate of 64 percent was achieved for property cases and 58
percent for violence cases.

* Community representatives — at the conclusion of each conference attended by a
community representative, each was asked to complete a questionnaire aimed at
measuring their satisfaction with the process.

* Police informant — immediately after the final disposition of both court and

conference cases, the informant who had originally given the case to RISE was sent
a questionnaire to elicit his/her level of satisfaction about the way the case was dealt
with. For both property and violence cases, there was a response rate of 61 percent.

4.3.3 Interviews

Structured interviews were conducted with offenders, victims and those supporters
who both had attended the treatment (court or conference) and cohabited with those
they had come along to support.

* Offenders — immediately after each case was finalised, RISE wrote to the
offender seeking agreement to an interview and the case was allocated to one of the
RISE trained interviewers. The interviewer was required to make contact with the
respondent and arrange a time to conduct a structured interview. A response rate of
76 percent was achieved for property offenders and 72 percent for violence
offenders. There was no significant difference between response rates for court and
conference offenders A second wave of interviewing was conducted two years after
the offence which brought each offender into RISE.

* Victims — Victims of property and violence cases were contacted as soon as
practicable after the disposition of their case to arrange an interview. A response
rate of 87 percent was achieved for property victims and of 82 percent for violence
victims (see below for more discussion on response and completion rates). There
was no difference between response rates for court and conference cases: in 13
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court cases and 13 conference cases no interview was obtained. A second wave of
interviewing was conducted two years after the case came into RISE, but those data
will not be discussed in this thesis.

4.4 Aspects of the Research Design Specific to Victims

4.4.1 Offences in the victim analysis
As noted above, no drink driving offences included direct victims and consequently

there are no drink driving data included in this thesis. In addition, no interview data
were collected in shoplifting matters referred to the police by security staff
employed by large stores. The rationale for this decision was as follows: the
objective of the victim study was to determine the comparative levels of satisfaction
that victims feel from the court and conference processes. In order to feel a sense of
satisfaction, or dissatisfaction, a precondition is a sense of victimisation. Security
personnel employed by large stores whose specific task it is to apprehend
shoplifters cannot be expected to have anything more than a minimal level of
engagement, and no sense of victimisation, when apprehension is the specific
purpose of their employment. Their role is really that of private police rather than
public victims. It was decided, therefore, not to interview these ‘victims’, nor to
include them in the victim analysis. By contrast, shop proprietors, shop managers or
sales staff are likely to experience a very real sense of victimisation when they
apprehend shoplifters in the course of their employment.

4.4.2 Why is a randomised research design appropriate for a victim study?

A good deal of optimism has been expressed by proponents of restorative justice
about the opportunities it presents for giving victims a fairer deal than they routinely
experience in the courts. Some of this optimism is a consequence of the
extraordinary results obtained in some restorative justice evaluation studies
focussing on victims’ reactions both to process and to outcome. For example, Cook
et al (1980) found that among victims whose cases were dealt with in
Neighbourhood Justice Centres in the United States, 88 percent were satisfied with
the process. Similarly high rates were recorded in the Brooklyn, New York,
mediation program with 94 percent approval figures (Davis et al n.d.). As far as
outcomes were concerned 73 percent of the Brooklyn group expressed satisfaction
(Davis et al n.d.), 88 percent of victims using Neighbourhood Justice Centres were
satisfied with their experience (Cook et al 1980), while Coates (1990) reported that
an astonishing 97 percent of victims taking part in the Indiana VORP said that they
would do so again. In Australia, Goodes (1995) found that 90 percent of victims
who had taken part in the South Australian conferencing program said they had
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found it helpful to them and that they would attend another conference if they were
victims again; likewise, very high levels of satisfaction were recorded in the
Queensland conferencing pilot study (Hayes et al 1998).

Such levels of victim approval might indicate some systematic bias at work, or at
least a screening process which effectively removes those citizens less likely to react
favourably to restorative justice programs. Indeed there is some evidence for this:
Dittenhoffer (1981) reported that in a Canadian VORP he studied, cases were not
referred to the program where there was said to be ‘excessive animosity’. Wright
(1991) stated that the preliminary screening process of VORP worked to reduce the
likelihood of victims” attitudes to offenders being reinforced negatively in the
presence of an unrepentant offender: ‘{A] 40-year-old professional burglar would
probably not be invited to mediation, for example; neither would a victim who
seemed unlikely to give the offender a chance to make amends.’ (p 106)

It is evident that in order to truly assess comparative levels of victim satisfaction in
conferences and in court, a randomised design is necessary so as to discount the
bias which may be at work in the studies cited above. In the event, we will see in
Chapter 6 that this concern was well placed. Victims who were randomly assigned
to conference, but where for a variety of reasons it fell through and they were unable
to take part in a conference, had lower levels of satisfaction than either those who
had experienced a conference or those whose cases were randomly assigned to
court. Failing to take these victims’ views into account would tend to bias findings
towards a higher overall level of satisfaction than was in fact the case.

4.4.3 Victim sampling
The RISE design was not the ideal way to test for the effects of restorative justice on

victims. In an ideal victim-focused randomised controlled trial, the sampling frame
would consist of victims randomly assigned to each treatment. But this would not be
practicable when the great majority of randomly selected victims would not have
identified offenders to assign to a treatment at all because such a small percentage of
all offences result in an apprehension (and there can be no ‘treatment’ for the victim
without ‘treatment’ for the offender). It is possible though, to imagine a design in
which a homogeneous group of victims is screened and declared eligible before their
cases are assigned at random to either court or conference. The RISE design did
not use that sampling procedure because its primary outcome measure was offender
recidivism. Moreover, the difficulty in getting cases would have made a victim-
sample design an even longer and more expensive study. So it is important to note
that while this analysis benefits from the random assignment of
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cases to the two treatments, it is not strictly speaking a randomised controlled trial of
victim effects. It is a randomised controlled trial of offender and victim effects, in
which all cases have offenders but not all of them have victims. The internal validity
of victim-specific conclusions is necessarily limited by that empirical asymmetry.

As well as resulting in the inclusion of cases with offenders but no victims, the
design also led to the inclusion of some cases in the data set with victims which were
not ideal for the purposes of the study:

e where the victim was corporate rather than personal (e.g. some cases involving
criminal damage to buildings owned by corporate entities).

e where the person acting in the victim role was representing either the community
or an instrumentality such as the Fire Brigade (in some arson/fire-setting cases),
Australia Post (in some mail theft cases) or public transport (in some criminal
damage cases).

¢ where the identified victim represented a wider community of victims, such as
the principal of a school which had been victimised.

e where there was no identified victim because the offence was against the whole
community, or at least those present when it occurred, such as an incident
involving discharging a firearm in a public place.

¢ where victims remained unknown because the police did not record them.

In all, there were 18 cases in the property and violence experiments with no
identified victim (eight court-assigned and ten conference-assigned) and they have
been excluded from the data set. There were 131 eligible property victims and 67
eligible violence victims in the data set; successful interviews were held with 114
property victims and with 55 violence victims.

For the property experiment, 70 percent of the randomly assigned cases and 86
percent of the cases with identified eligible victims resulted in victim interviews. For
the violence experiment, 66 percent of the randomly assigned cases and 83 percent
of the cases with identified eligible victims resulted in victim interviews. On an
individual basis, this resulted in 87 percent of identified eligible property victims and
82 percent of identified eligible violence victims being interviewed. The completion
rate for the entire data set was 85 percent. The attrition models set out below
describe how the randomly assigned cases and victims were lost.



Attrition Model for Property Experiment

1. Case-based

76

N = 125 randomly assigned

plus 2 cases with victims misassigned
less 3 untreated

N = 124 randomly assigned

less 10 untreated cases under 12 months since random assignment

N=114

less 12 with unidentifiable victims

N = 102 cases treated with identifiable eligible victims
= 82% of randomly assigned cases

less 15 cases with no victim interview

N =87 cases
=70% of randomly assigned cases
and 86% of cases with identified eligible victims

2. Victim-based

N = 131 identified eligible victims

less 17 victims not interviewed

N = 114 victim interviews
= 87% completion of identified eligible victims
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Attrition Model for Viclence Experiment

1. Case-based

N =73 randomly assigned

less 9 untreated

N =64

less 6 unidentifiable

N = 58 cases treated with identifiable victims
= 80% of randomly assigned cases

less 10 cases with no victim interview

N =48 cases
= 66% of randomly assigned cases
and 83% of cases with identified eligible victims

2. Victim-based

N = 67 identified eligible victims

less 12 victims not interviewed

N = 55 victim interviews
= 82% completion of identified eligible victims

The comparative analysis of court and conference victims set out in thc next chapter
is based on assigned treatment, regardless of whether or not this treatment was
carried out. This method has been the subject of extensive discussion (see for
example Gartin 1995), given the inevitability in randomised experiments of non-
treated cases, crossover cases (participants who receive the alternative treatment from
the one assigned) and cases given a third kind of treatment different from both the
experimental and control conditions. However, the consensus in randomised
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experimentation is that the principle of ‘intention-to-treat’ (Peto et al 1976), that is
analysis on the basis of assigned treatment rather than actual treatment, is the most
desirable. Only this strategy ensures that the original structure of the groups created
by randomisation is maintained; any other may result in the loss of initial
equivalence between the groups and hence a weakening of causal inference. (In the
next chapter, on the few occasions when the data regarding actual treatment
experienced by victims were notably different from assigned treatment, the ‘actual’
data will be reported in brackets).

There were 11 victims with treatment crossovers in the property and violence
experiments; all had been cases assigned to conference which were actually dealt
with in court (there were none in the reverse direction). The great majority of these
cases were not deliberate misassignments in that a good faith effort was made to
conduct the treatment as assigned, but for a variety of reasons, usually to do with the
failure of the offender to take part in the conference, it was not possible to carry it
out. For a further 14 victims, their offenders were never dealt with either in court or
in a conference, but instead were cautioned or never treated at all (see Table 4.1).

Table 4.1: All Victims - Actual Treatment by Assigned Treatment

Actual Treatment Assigned to Assigned to
Court Conference
Conference - 67
Court 77 11
Caution 8 3
Untreated : - 3
Total Victims 85 84

Findings will mostly be discussed on the basis of an aggregated data set, that is,
both the property and the violence victims together. However, noteworthy
differences in responses from victims in each of the two offence categories will be
recorded throughout.

It is not possible to use comparative data in answering all the questions posed about
the experience of victims in court and conference, because only four of the court-
assigned victims actually attended court and were in a position to answer questions
about the court experience itself (two of these were there as offenders as they had
been involved in fighting cases so that they were treated both as victims and as
offenders for data collection purposes; the other two were required as witnesses
because their offenders ultimately contested the charges). Where comparative data
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are available, we can be confident that the process of random assignment ensures
that differences that emerge between the groups are attributable to the treatment they
received. This confidence is encouraged by the similarities of the groups across
socio-demographic characteristics: no significant difference between them was
detected on sex, age, country of birth, Aboriginality, education, marital status and
employment status (see Tables 4.2 - 4.5; see also Appendix 4.1). It is also
encouraged by the equivalence in both material and emotional harm experienced by
the two groups, which is described in Chapter 5.

4.5 Designing the Victim Questionnaire

In order to compare victims’ experience of conference and court, a questionnaire
was devised and administered to victims in the property and violence experiments
(Appendix 4.2). The objective was to systematically represent with multiple
questions the key concepts identified and discussed in Chapters 1, 2 and 3 as the
principal shortcomings of the court system from the victim’s point of view.
However, a major impediment existed in seeking these views from victims whose
cases had been assigned to court, namely the fact that very few of them (n=4)
actually attended ‘their’ court case. The reasons for this were:

¢ the Children’s Court is a closed court which means that no one other than the
offender’s immediate family and professional staff are permitted to attend the
case. The only basis on which a victim can be present is if the young person
pleads not guilty and the victim is required as a prosecution witness. As an
eligibility criterion for entry to RISE was that full admissions had been made to
the police, theoretically all cases assigned to court should have been guilty pleas,
though in the event two cases were contested.

¢ the great majority of victims whose cases were dealt with in court were not
informed about when the case was to be heafd and, at the time they were
contacted for interview, were not aware that their matter had been dealt with.
This was despite the governing principles of the ACT Victims of Crime Act 1994
which state (S4 k) that “a victim should be given an explanation of the outcome
of criminal proceedings and of any sentence and its implications’.
Consequently, they did not attend their case, even if it had been heard in the adult
(open) court.

Although so few victims could be interviewed about their experience of court, the
evidence of the literature review is persuasive enough for an assumption to be made
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regarding victims’ usual views of court processing. Most victims think court fails to
deliver satisfaction on the six identified issues. It will be against this putative
standard that victim satisfaction with the conference alternative will be assessed
when insufficient RISE data exist regarding the experiences of victims whose cases
were dealt with in court.

Most of the questions in the victim interview schedule were designed to discover the
extent to which the victims in this study concurred with what the literature says that
victims want, and the extent to which this was delivered by court and conference
(relevant interview measures are at Appendix 4.3). Chapter 1 summarised these as
follows:

a) A less formal process where victims can participate and where their views
count:

Questions designed to address this issue were asked only of victims who had
attended the disposition of their case, which effectively meant only conference
victims. They were asked whether they believed in fact that the conference had taken
account of what they had said in deciding what should be done and had taken
account of the effects of the offence on them.

b) More information about both the processing and outcome of their case:
Questions about the amount and quality of the information they received about their
case were asked of all victims. Victims whose cases were dealt with both in court
and in conference were asked a brief series of questions to ascertain whether they
were informed adequately about when their case was to be dealt with. Conference
victims were also asked about the extent of their preparation by the police for their
conference, while court victims were asked what they had been told about both their
offender’s charge and the outcome of their case.

¢) To participate in their case:

Victims who had attended the disposition of their case were asked about the
‘importance of participating and having their views counted as a reason for deciding

to attend their conference, compared with other possible motivations, whether they

felt the conference actually gave them an opportunity to express their views, whether

they felt intimidated in this forum

d) Fair and respectful treatment:
Questions were devised to address all the dimensions of fairness and respect that
victims might be looking for in the disposition of their cases (but could only be
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answered by those who had attended the disposition). These included such facets of
procedural justice as impartiality, ethicality, lack of bias, correctability and control
over the process (Tyler 1990).

e. Material restoration:

Both court and conference property victims were asked a series of detailed
questions about the extent of their material and financial loss. Similarly, violence
victims were asked about the extent of physical injuries and associated financial
costs. These questions were followed by another series designed to ascertain the
extent of material restoration they had received following the disposition of their
cases.

f). Emotional restoration, including an apology :

All victims were asked about the emotional harm and restoration they had
experienced. This included questions concerning whether they believed they were
owed an apology from their offenders, whether in fact their offenders had
apologised to them, the sincerity of the apology if one had been offered and the
circumstances in which it had been offered.

4.6 Conducting the Victim Interviews

4.6.1 Who were the respondents for the victim interviews?
Sometimes a case involved the victims of several offences committed at different

times, which were being dealt with simultaneously either by court or conference. In
these cases, each victim was approached for interview. Sometimes there were several
victims of the same offence e.g. members of a family whose house had been
burgled. In these cases, RISE staff selected for interview the person who acted as
the complainant to the police: as mentioned above, this rule may have served to
underestimate the amount of emotional harm suffered as a result of the offence, as
the complainant where a family had been the victim of an offence was usually the
‘husband/father, who often disclosed at interview that his spouse/children had been
much more affected emotionally by the offence than he had been.

In cases where both or all the participants had been fighting and there was no
obvious victim or offender, it was decided that all parties should be treated both as
offenders and victims, and interviewed as both.

As mentioned above, in 11 cases the offender was cautioned rather than dealt with in
court or conference. In these cases victims were given the version of the
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questionnaire relevant for victims who had not attended the disposition of the
offence. In a further three cases, the offender received no treatment at all. This was
usually either because the offender could not be located, even when a warrant was
issued, or because the file was lost by the police. In these cases, after twelve months,
when it was fairly certain that no treatment would ensue, then victims were contacted
and asked to participate in a ‘modified’ version of the questionnaire, where all
questions relating to the offenders’ treatment were removed.

4.6.2 Making contact
Normally at the time the case was dealt with in court or in conference, the RISE team

had no information about the identity of the victim. When the disposition was
completed, the narrative summary of the incident was obtained from the AFP
incident data base as this normally contained details of the victim. A letter was then
sent to each victim explaining that the ANU was conducting a survey of the
Canberra justice system and that we would like to have their views on how their case
had been dealt with. This was followed up wherever possible by a phone call to
make an appointment to meet to administer the structured questionnaire; alternatively
a home visit was made to arrange the appointment. All interviews were conducted
face-to-face wherever possible: most of the eight interviews not conducted face-to-
face were with victims residing outside Canberra.

All victim interviews were conducted by the author, who, as RISE project
administrator, was also involved in ensuring that offender interviewers were trained
and monitored through tape recording of a proportion of all interviews to assure
comparability with the victim interviews.

4.6.3 Privacy issues
Victims were assured that RISE was being conducted in close collaboration with the

AFP, and that their contact details had been provided by the AFP. Assurances were
also given about the confidentiality of the information they disclosed in the course
of the interview. Prior to every interview, the victim read and signed an informed
consent form which set out the purpose of the research and the conditions under
which the information sought was collected and stored.

4.6.4 Participation rates
Victims were relatively easy to find and most seemed to lead settled lives compared

with some of the offenders. Generally speaking they were receptive to an approach
inviting them to take part in an interview and appreciated the opportunity to express
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their views about the way their case was dealt with. Only four victims refused
outright to be interviewed: two of these were shop proprietors who saw shoplifting
as a routine part of their business lives and did not want to ‘waste time’ answering
questions about incidents they barely remembered; one was involved in a fight
where each party had been treated both as victim and offender; one said she was
simply not interested in responding.

4.6.5 Cases where no interview was conducted

Initially the intention was to interview everyone occupying the victim role in property
and violence cases. However, as mentioned above in the discussion about victim
sampling, there were a number of cases where it was not appropriate or pessible to
interview anybody, owing to the implicit assumption in many of the questions in the
questionnaire that a level of personal engagement existed on the victim’s part:

e where the victim was a corporate entity and the case was dealt with by
conference, on occasion a victim might be ‘constructed’, that is, a representative
of the organisation might attend the conference and express a view on behalf of
the corporate entity. Most often, these ‘victims’ felt very little sense of
victimisation, although there was a continuum of engagement which could be
detected in cases of this kind: at one extreme might be a representative of a
government department in a case involving the defacement of a public building
and at the other extreme school principals and teachers who felt genuinely upset
about theft or damage to their schools. In the middle of this continuum were
members of the Fire Brigade in arson/firesetting cases, officers of Australia Post
in mail theft and bus drivers in criminal damage cases involving public transport.
Finally it was decided to interview the bus drivers and the school principals
/teachers but not the representatives of government departments. In addition,
after two attempts to interview Fire Brigade personnel, it was decided to exclude
these as well.

e where the victim existed but was not identified — this happened more often with
court cases, where there was no imperative for the police to identify individual
victims of the offence, all offences, by definition, being committed against the
Crown. For example, the police became aware of one case because the

| complainant saw from his window a number of youths siphoning fuel from cars
parked in his street. However, none of the vehicles belonged to the complainant
and at no stage did the police identify their owners (who may have remained
unaware that they had been victims at all, at least until they unexpectedly ran out
of petrol). In another case, the offender was charged in court with the
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possession of an offensive weapon, namely a toy pistol, and brandishing it in a

public place. Although he had caused considerable fear and alarm when he

committed the offence, none of the people present was identified by the police.

¢ where the police had no record of the offence after placing it into RISE, and
hence no treatment was given and no victims could be identified.

® Where cases were misassigned to property or violence which ought to have gone

to the experiment devoted exclusively to shoplifting from stores with security
personnel. No interviews were conducted in these cases as there were no

identified victims.

4.6.6 Victim supporters

Those supporters eligible for interview were those who had attended the disposition

with the victim and also cohabited with the victim. In the event of two or more
people meeting these criteria, the mother was selected, or the closest friend. They
were usually interviewed on the same occasion as the victim: if they were not

available at that time, they were interviewed by phone.

4.7 Comparison between Victim Characteristics and Offender

Characteristics

4.7.1 Property victims

Table 4.2: Property Experiment - Characteristics of Victims by Assigned

Treatment
Court Conference
(n) % (n) % Sig

Average age at entry into (61) 40 53 37 23
experiment

Average years of education (58) 13 (52) 13 .58
% male 61) 62 53) 47 A1
% born outside Australia (61) 30 (53) 25 .55
% born in non-English country 50 (61} 8 .98
% Aboriginal or Torres Strait 61 0 (67)) 4 21
% married (60) 70 (53) 64 51
% unemployed (60) 2 (53) 0 .54

Table 4.2 summarises the demographic data on all interviewed property victims. T-

tests were conducted on these variables and no significant difference was found
between the two treatment groups on any of the characteristics described. Both
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groups were aged on average in their late thirties, were well-educated and rarely
unemployed. Just over half of the court-assigned victims and just under half of the
conference-assigned victims were male. About two-thirds of them were married,
around a quarter were born outside Australia though very few were born in a non-
English speaking country. Very few were Aboriginal or Torres Strait Islander.

It is useful to compare the characteristics of interviewed victims with their offenders.
There were 174 offenders in the entire property data set of whom 111 (64 percent)
were interviewed. The mean number of offenders per case was 1.3 for both the
court-assigned and conference-assigned group.

Table 4.3: Property Experiment - Characteristics of Offenders in Cases Where
Victims Were Interviewed by Assigned Treatment

Court Conference
(n) % (n) % Sig

Average age at entry into experiment  (63) 15 64) 16 75
Average years of education (10) 10 (11) 10 .52
% male (63) 87 (64) 80 25
% born outside Australia (48) 15 (42) 17 .79
% born in non-English country (42) 2 (40) 10 .33
% Aboriginal or Torres Strait (48) 8 (42) 14 58
% married 48) 0 42) 0
% unemployed An 4 (40) 13 .31

Table 4.3 shows that for offenders in both treatment groups their average age was
just over 15 at the time of their offence, over 80 percent were male and none was
married. Both groups averaged about ten years of schooling and had relatively high
levels of unemployment. Aboriginal people were over-represented relative to their
proportion of the Canberra population (about one percent in the most recent
Census). More than ten percent were overseas-born, though few came from a non-
English speaking country'. T-tests were conducted on these variables and again no
significant difference was found between the two treatment groups on any of the
characteristics described.

When we compare the property victims with their offenders (Tables 4.2 and 4.3) we
find that, besides the expected age differences (owing to the fact that only offenders
aged under 18 were eligible for the property experiment), there were marked

! There was no significant difference between offenders in the victim sub-set and offenders in the
entire data set on any demographic variable in either the property or violence experiment, except
for the higher level of unemployment for violence offenders in the entire data set (20 percent
compared with zero).
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differences in sex, marital status, educational attainment, place of birth, Aboriginality
and employment status:

e sex: asignificantly higher percentage of offenders than victims was male
(court-assigned: p<.01; conference-assigned: p<.001)

e marital status: a much higher percentage of victims than offenders was
married (most likely a function of age)

¢ educational attainment: victims were much better educated (also a
function of age)

¢ place of birth: a higher percentage of victims than offenders was born
overseas, and more were born in a non-English-speaking country, but the
difference was not significant

e Aboriginality: a significantly higher percentage of offenders than victims
was Aboriginal (court-assigned and conference assigned: p<.05)

e employment status: a somewhat higher percentage of offenders than
victims was unemployed (court-assigned: not significant; conference-
assigned: p<.01)

4.7.2 Violence victims

Table 4.4 summarises the demographic data on all interviewed violence victims.
Again, t-tests revealed no significant difference on any of these demographic
variables between the treatment groups. In both, on average victims were in their
early to mid twenties, had just over 11 years of education and around nine percent of
them were unemployed. Few were Aboriginal and few were born in a non-English
speaking country. Conference-assigned victims tended more often than the court-
assigned to be male and to be married, though the difference between the groups did
not reach statistical significance.

Table 4.4: Violence Experiment - Characteristics of Victims by Assigned
Treatment

Court Conference

(n) % (n) % Sig

Average age at entry into experiment  (24) 21 (31) 26 .07
Average years of education 10) 11 (24) 11 .60
% male (24) 54 31 74 .13
% born outside Australia (24) 17 3D 29 28
% born in non-English country (22) 5 (28) 4 .87
% Aboriginal or Torres Strait 24) 8 31 3 44
% married 24) 8 31 29 .05
% unemployed (24) 8 (31) 10 .87
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As with the property victims, it is useful to compare the characteristics of violence
victims and their offenders. There were 85 violence offenders in the entire data set
(at June 1999), of whom 52 (61 percent) were interviewed. The mean number of
offenders per case was 1.4 for the court-assigned cases and 1.3 for the conference-
assigned cases.

Table 4.5 shows that there were significantly more males than females in the
conference group. Aside from this, offenders in both groups were similar: both
averaged around ten years of education, none was unemployed and few were
married. Slightly more in the court group were overseas-bom but none in either
group was born in a non-English speaking country.

Table 4.5: Violence Experiment - Characteristics of Offenders in Cases Where

Victims Were Interviewed by Assigned Treatment
Court Conference
(n) % (n) % Sig
Average age at entry into experiment (26) 17 (38) 18 .10
Average years of education (&) 11 14 11 .87
% male (26) 65 (38) 97 .00*
% born outside Australia 14 21 24) 0 .28
% born in non-English country 12) 0 24) 0
% Aboriginal or Torres Strait (14) 14 24) 8 .94
% married 4 0 @) 0
% unemployed (14) 0 24) 0

When we compare the violence victims with their offenders (Tables 4.4 and 4.5) we
find some differences in age, marital status, educational attainment, place of birth,
Aboriginality and employment status:
e age: even though offenders up to the age of 29 were eligible for
inclusion, victims on average were slightly older than their offenders
¢ marital status: more victims than offenders were married (most likely a
function of their age difference)
¢ educational attainment: victims averaged almost a year more education
(also a function of age)
¢ place of birth: more victims than offenders were overseas-born
¢ Aboriginality: more offenders than victims were Aboriginal
e employment status: more victims than offenders were unemployed
(though this was not the case for the entire offender sample).
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4.8 Conclusion

This chapter has made a case for a randomised controlled trial to assess the
comparative effectiveness of court and conference in delivering satisfaction to
victims and has then evaluated RISE against the methodological criteria of
excellence for such a design. It has demonstrated the complexity of research
management required to implement a randomised controlled trial and many
dimensions of implementation have been defined and described. These data may be
summarised under two main categories of success in carrying out the research
design: internal and external validity.

Internal validity is the extent to which a research design adequately tests hypotheses
of cause and effect within the cases included in the study. Key measures of internal
validity in an experimental research design of this kind include the rate of treatment
as assigned (the ‘crossover’ rate), the rates of observation of treatments being
administered and the rates of post-treatment interviews completed. On all these
measures, both for the study as a whole and specifically in reference to data on
victims, RISE scores very well (see 4.2.9,4.3.1 and 4.3.3 above). On the question
of whether the achieved sample of interviews is likely to match the entire universe of
cases to be studied, 70 percent or more is considered to have a strong likelihood of
characterising the entire population: the overall victim interview response rate for
this data set stands at 85 percent.

External validity is the extent to which a research design produces results that can be
generalised from the study cases to other samples at other times or in other places.
Key measures of external validity in an experiment of this kind include the

‘pipeline’ data, particularly the ratio of experimental to eligible cases, as well as the
offence and offender (and hence the victim) eligibility criteria and the extent to
which they were complied with. The pipeline study reveals that only around 12
percent of eligible cases were sent to RISE, although there was high compliance with
the eligibility criteria among the cases that were sent. Combined with distinctive
features of Canberra as a site — for example, a more caring and less punitive
Magistracy than in neighbouring New South Wales — external validity appears
weak. Thus, it is difficult to assess the extent to which the property and violence
experiments can be generalised to other times and places. Whether Canberra
findings would apply elsewhere, or whether the findings in relation to these types of
crimes would apply to other types of crimes or to crimes of greater or lesser
seriousness, is unknown at this stage though it can become known by replicating the
designs and methods successfully used in this city in other locations.
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CHAPTER 5

The Lived Experience Of Victims:

How Restorative Justice Worked In Canberra

5.1 Introduction

The discussion in Chapter 1 concluded that the common experience of victims in

the Western criminal justice system was marked by:

e routine lack of attention to the question of restitution or, in broader terms, the
repair of the material harm suffered.

e persistent neglect of non-material dimensions of victimisation, that is,
psychological and emotional consequences such as mistrust, unresolved anger and
fear.

e routine lack of communication between criminal justice agencies and victims,
leaving them ignorant of progress about both processing and outcome of their
case

e absence of a legitimate, participating role in the disposition of their case

e exclusion from the decision-making process which leads to perceptions of a lack

of procedural fairness and dissatisfaction with outcomes.

This Chapter explores whether the lived experience of RISE victims coincided with
what the literature suggests about the experience of justice that victims seek, both in
the processing and outcome of their cases. The data consist of the responses of 169
victims of property crime or violent crime to the structured questionnaire described in
Chapter 4 (see Appendix 4.1). These data were supplemented by qualitative

comments from the victims made in the course of the interviews.
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For simplicity, throughout the Chapter the terms ‘court victim’ and ‘conference
victim’ will be used to refer to those whose cases were assigned to those treatments,
even though not all cases were treated as assigned (see Chapter 4). All victim
responses were analysed both by assigned treatment and actual treatment. However,
the chapter reports only on responses by assigned treatment (Peto 1976) unless there
is a statistically significant difference in the actual treatment not apparent in the

assigned treatment, in which case the actual treatment data are also included.

Wherever possible, comparisons are made between the two treatment groups. When
the difference between them is statistically significant at an alpha level of at least .05,
this is noted throughout. However there were a number of questions court victims
could not respond to because they almost never attended the disposition of their case

(see Chapter 4). We note throughout whether the data concern all victims or

conference victims only.
5.2 Material Harm and Restoration

All victims were asked whether they had experienced financial, housing, employment
or any other material harm as a result of the offence. Only around 20 percent of both
court and conference victims said that they had experienced financial problems (and
most of these were property victims), though about two-thirds of property victims
and about one third of violence victims had incurred financial loss (Tables 5.1 and
5.3)). A further 13 percent had had employment problems, and almost all of these
were violence victims: their problems usually arose from the injuries they had
suffered which led to their taking time off work for recovery or because of
embarrassment ( many of the injuries were facial); in addition, others who were
looking for work said they could not approach employers while injured. Another 13
percent had experienced housing problems; most of these had been victimised by

offenders living near them.
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Table 5.1 sets out the kinds of specific material harm faced by property victims,
together with the reported average dollar amount of the cost for each kind. None of
these victims incurred any loss relating to medical or legal costs. The ‘other’ costs
refer principally to loss of unrecovered goods or cash. There was no significant

difference between the two treatment groups on any of these measures.'

Table 5.1: Property Experiment - Material Harm, Court vs Conference

Court Conference
(n) % (n) %
Damage/repairs >$500 (56) 46 57 49
Loss of wages (56) 4 (54) 7
Costs to improve security (56) 9 (54) 9
Other costs (56) 34 (54) 48
Total % with any costs (56) 70 (54) 67
n) average (n) average
cost ($) cost ($)
Damage/repairs (56) 273 (54) 281
Lost wages (56) 9 (54) 39
Improved security (56) 34 (54) 54
Other costs (56) 166 (54) 193
All costs (56) 482 (54) 633

Table 5.2 shows that similar percentages of court and conference victims had goods
stolen and recovered.

Table 5..2: Property Experiment - Recovery of Stolen Goods, Court vs Conference

Court Conference

(n) % (n) %

N/A (14) 23 (11 21
No ) 15 ©) 11
Partly 12) 20 (10) 19
Completely (26) 42 (26) 49
Total (61) 100 (53) 100

! The data set includes two outliers for financial harm, one for $120,000 (arson of a kindergarten) and
one for $35,000. The person who suffered the loss of $35,000 was the victim in six separate cases.
For the data analysis as a whole, this case has been replicated five times in order to preserve random
assignment. When these cases are excluded, there is no significant difference between court-assigned
and conference-assigned victims on any measure of financial harm.
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Table 5.3 sets out the material harm suffered by violence victims. Again, for violence
victims as for property victims, there was a high degree of equivalence in the material
harm suffered by the two treatment groups as a result of the offence. The largest
difference in the table concerns hospital admission: 19 percent of conference victims
compared with eight percent of court victims required hospital admission but this

difference was not statistically significant.

Table 5.3: Violence Experiment - Material Harm, Court vs Conference

Court Conference
(m) %o (n) %
% with injury requiring medical (14) 58 a7n 1))

attention

% of those requiring medical attention )l 64 11 69)
needing hospital treatment

% of those requiring medical attention a 8 3) 19

needing hospital admission
% with financial costs incurred (8) 35 (13) (43)

In summary, there was no significant difference between the treatment groups in the
extent of material harm they experienced in either the property or violence

experiments.

Although material restoration is a legitimate and significant part of a restorative
process, it is interesting to note that victims themselves evidently do not always
regard it as being of primary importance. When victims were asked why they
decided to attend a conference, only 31 percent said that wanting to ensure repayment
for the harm experienced was a ‘quite important’ or ‘very important’ reason (see
Table 5.12). This tendency to regard material restitution as no more than secondary
was well expressed by the victim in JPP115, whose babysitter had stolen from her
family: In the conference she said:

‘It’s not just money, that’s nothing, it’s the way it’s affected all of us. We
aren’t here because money’s an issue at all. We aren’t here for our pound of
flesh. We’re here for Ben? [the offender]’.

2All names mentioned in the thesis have been changed to preserve anonymity
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The victim in JPP069 had been assaulted while riding his bicycle by an angry
motorist and said that he felt he probably should have received some money from the
offender but made a decision in the conference not to ask for it: this was not because
he felt too powerless but because the emotions in the conference had been so raw that
he felt it was inappropriate to ask for it, and also because he discovered that he and
his assailant were in the same kind of employment and he felt a sense of solidarity

with him.

Table 5.4 sets out the material restitution actually awarded to court and conference
victims. The majority of both groups received nothing and both groups were awarded
restitution less often than they said they should have been. About the same
percentage of each group received money, but significantly more conference victims
than court victims received some other form of material restitution (p<.05), such as
work for people affected by the offence. In addition, on many occasions the outcome
involved community service work by the offenders to organisations nominated by the

victims, such as the Salvation Army or the Brain Injury Foundation.

Table 5.4: Material Restitution Awarded, Court vs Conference
{

Form of Court Conference
Restitution (n) % (n) %o
Money (13) i5 an 14
Work @ 0 Q) 9
Other ) 0 (14) 18
None 72) 85 (46) 59
Total (85) 100 (78) 100

Case JPP082 provided an example of an attempt at financial restitution in a court case
which went awry: the solicitor from the Office of the Director of Public Prosecutions,
in discussion with the offender’s solicitor, had agreed not to offer evidence in court
(which always leads to dismissal of the case) provided the offender’s solicitqr
undertook to ensure that the offender approached the victim and arranged to pay for
the damage he had caused to his shop window. The offender did indeed ask the

victim the cost of repairs arising from the incident: the victim did not know the cost at
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the time the offender contacted him, and he never heard from the offender again. He
said that he felt that if it were court-ordered compensation then he ought to have
received the payment from the court rather than directly from the offender; and if it
were not court-ordered he felt he did not have the right to approach the offender for

payment.

Given that conferences appear to be no more effective than court at delivering
financial restitution to victims, it is useful to know whether there is any difference
between the two treatment groups in terms of how much they wanted it awarded.
When victims were asked whether they believed they should have received any
money from their offenders to compensate them for loss and harm, 51 percent of
court victims and 37 percent of conference victims thought they should have done so
(p<.05)(Table 5.5). On the question of whether the offender should do some work for
them or their families, 15 percent of court and 24 percent of conference victims said

they should do so.

Table 5.5: Financial Restitution Sought and Received, Court vs Conference

Court Conference

(n) % (m) %

Wanted and awarded money (13) 15 1D 14
Wanted money but not awarded 30) 36 (18) 23
Did not want money “42) 49 (50) 63
Total (83) 100 (79) 100

Thus, although victims were not often awarded money either in court or conference,
there was a significant difference between them in terms of how many of them
wanted money as an outcome of their case (p<.05). It appears that the conference
experience affects victims’ opinions of whether financial restitution constitutes an

appropriate outcome.

It is difficult to discern a pattern in the making of orders for material restitution in

court, though the financial circumstances of the offender are a consideration, just as
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they are in the coriference. The victim in JPPO16, who had experienced a burglary,
said he was pleased the matter was dealt with in court because he received a cheque
in the mail fbr $800, though there was no accompanying explanatory letter (several
victims spoke of receiving cheques in the mail with no covering note and being
puzzled about them). He said he didn’t care about the money — he wasn’t hard up
and insurance had covered most of the loss — but appreciated the acknowledgment
that he had experienced harm. He had no idea how the amount was arrived at: his
estimated loss was much greater than $800 before his insurance claim, and much less

after the claim.

The victim in JPPO41 had a rather different experience of court-ordered financial
restitution. Her offender was ordered to pay $1000 to the court and the court was to
pay her. After about 18 months she rang the court to find out whether the offender
had paid anything yet and when she might expect to receive her compensation. She
was told: ‘It’s not your business and you can’t be told anything about whether the
offender had paid anything yet.” She was very taken aback by this response to her
query and resigned herself to not receiving the money. But a few months later she
received a cheque from the court for the full amount, though without any covering

note.

In summary, many victims believed they ought to have received more material
restitution than they did. About the same proportion of both treatment groups
received money, but conference-assigned victims were more likely to receive other
forms of restitution. The experience of most court-assigned victims was as reported in
the literature: routine lack of attention to the question of restitution or, in broader
terms, the repair of the material harm suffered. It appears that conferencing provided
more opportunity for material reparation, including money, work from the offender or
other tangible outcomes, even if this did not take place as often as victims said they
would have liked; it also appears that conference victims did not attach as much

importance to financial restitution as court victims did.
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5.3 Emotional Harm and Restoration (Including Apology)

Overall, it is a little more difficult to interpret the data on emotional harm experienced
as a result of the offence. We expect most of the harm to occur pre-treatment, and
therefore to be randomly distributed in the same way as material harm, and this
appears to be the case. On the other hand, especially in more serious cases, we can
expect further emotional harm in the period between treatment and interview.
However, because of the confidence we have that random assignment has rendered
the two treatment groups equivalent (see above and Appendix 4.1), we propose that
any difference in levels of emotional harm and restoration will be due to the

treatment.

Table 5.6: Property Experiment — Emotional Harm

Court Conference
(n) % m) %
‘Have you suffered from any of the following as
a result of the offence?’
Fear of being alone 61) 7 (53) 12
Sleeplessness and/or nightmares 61) 10 (53) 12
Headaches or other physical symptoms 61) 5 (53) 6
General increase in suspicion or distrust 61) 49 (53) 62
Loss of confidence (61) 8 (53) 8
Loss of self-esteem 61) 0 (53) 6
‘You felt you suffered a loss of...as a result of
the offence’ (% agree or strongly agree)
Loss of self-respect 61) 7 (53) 17
Loss of dignity 61) 26 (53) 42
Loss of self-confidence 61) 16 (53) 21

Tables 5.6 and 5.7 set out the emotional harm suffered by property and violence
victims. A concept missing from this list is one that was spontaneously mentioned by
a number of property victims — that of a sense of violation. This was the word that
recurred when victims of these crimes, especially house break-ins, talked about their

experience, and which seemed to encompass many of these harms. For example the
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victim in JPP016 said: ‘It Was very upsetting. My wife felt quite violated with her
things all over the room. It happened the day before we went overseas: they moved
the tickets and passports so they could see we would be away. We worried the whole
time that we would come back and find they had been there again.” One of the |
victims in JPP099 (a series of letterbox vandalisms) said she felt ‘intruded on’ and
was surprised at the strength of her feelings both of violation and anger. She said
‘I’ve got friends who have had their houses broken into and I wonder how they must

feel when I feel so badly about something which just happened in my garden.’

For both treatment groups, by far the most common emotional harm flowing from the
offence for property victims was increased levels of suspicion and distrust (Table
5.6). Conference property victims mentioned loss of dignity as a harm they
experienced as a result of the offence more often than did court property victims,

though the difference was not significant.

Table 5.7: Violence Experiment - Emotional Harm, court vs conference

Court Conference
) % (m) %
‘Have you suffered from any of the following as a
result of the offence?’ (% yes)
Fear of being alone (24) 29 (€23)] 32
Sleeplessness and/or nightmares (24) 33 (3 26
Headaches or other physical symptoms (24) 42 31 39
General increase in suspicion or distrust 24) 71 €))) 68
Loss of confidence 24 25 €2)) 52%
Loss of self-esteem (24) 25 31 45
‘You felt you suffered a loss of...as a result of the
offence’ (% agree or strongly agree)
Loss of self-respect 24) 46 (3D 52
Loss of dignity (24) 58 (€3] 65
Loss of self-confidence (24) 38 (€2))] 55

* p<.05
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As would be expected, there were much higher levels of emotional harm experienced
by violence victims than property victims. However, there was little difference
between the treatment groups on any of these measures, except for loss of confidence,

which was experienced more often by conference victims (p>.05) (Table 5.7).

In summary, for both property and violence victims there was no significant
difference between the treatment groups in the extent of emotional harm they
experienced, except conference-assigned violence victims had suffered a greater loss
of confidence than the court-assigned. For both violence and property victims in both
treatment groups, the most common emotional harm experienced was increased

suspicion and distrust.

5.3.1 Safety and Fear of Revictimisation

An important measure of emotional restoration for victims after their case was dealt
with was a sense of safety, or, conversely, a fear of revictimisation. All victims were
asked: ‘Do you anticipate that the offender(s) will repeat the offence on you?’:
significantly more court victims than conference victims expected to be revictimised
(18 percent vs seven percent, Fig 5.1) (p<.05).

Fig 5.1 Anticipate offender will repeat offence on

100 me - All Victims

BO -

Court Conference

Among property victims, twice as many of the court as conference victims believed
the offender would repeat the offence on them (18 percent vs nine percent, p<.05).
Only five percent of victims who actually experienced a conference believed the
offender would repeat the offence on them, compared with 19 percent of the those

whose cases were dealt with in court, a statistically significant difference (p<.001).
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Among violence victims, more than five times as many court as conference victims
believed the offender would repeat the offence on them (17 percent compared with
three percent, p<.01). The corresponding figures for those who actually attended

their treatment were 19 percent and zero.

All victims were asked: ‘Do you anticipate that the offender(s) will repeat this
offence on another victim?” Significantly more of the court victims than conference
victims believed their offender would repeat the offence on another victim (57
percent vs 33 percent, Fig 5.2) (p<.01).

A significantly higher percentage of court than conference property victims belieifed
they would repeat it on another victim (53 percent compared with 32 percent)

(p<.05).

Fig 5.2 Anticipate offender will fepeat
offence on another - All Victims

100

Court Conference

Fully two-thirds of the court violence victims (67 percent) believed that their
offender would repeat the offence on another victim, compared with 36 percent of the
conference victims (p<.01). The opportunity to make a personal assessment of the
offender seems to be important here. JPP071, a case involving an assault on a taxi
driver by a passenger, demonstrated the capacity of the conference setting to calm
fears of victimisation. At the end of the conference each party remarked that the
other was completely unlike the person they had imagined them to be: both of them
also spontaneously said that they had each been fearfully looking out for the other

since the incident, expecting further trouble if they met. The offender said:
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‘Now I can see things from (the victim’s) point of view. I thought you were
totally different. I thought you wanted to fight me. I’ve been keeping an eye
out for you in case you wanted to run me down.’

The victim in JVCO055, a young mother who was the victim of a random drive-by
shooting, said: ‘Once I saw him that was it — he was just a young boy. I felt sorry
for him, towards the end [of the conference] to tell you the truth.” In JVC047 a case
involving a drunken street assault, the victim’s father said: ‘I wanted to see what kind

of fellow he was...I can see where he’s coming from now.’

Conference victims only were asked: You were afraid of the offender(s) before (after)
the conference’(no corresponding court data). The percentage of conference victims
who said they felt afraid before the conference was not large but fell significantly
further after the conference (16 percent vs eight percent, Fig 5.3) (p<.05).

As might be expected, there were striking differences here between property and

Fig 5.3 Fear of offender before and after treatment -
Conference Victims
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violence victims. Five percent of property victims agreed they were afraid of their
offenders before the conference and this was unchanged afterwards. By contrast,
significantly more violence victims said they were afraid before the conference than
afterwards (31 percent vs 12 percent, p<.001). Fear of their offenders was not a
major issue for the property victims, it appears, nor was the conference treatment
successful in addressing it in the two cases where it was a problem. But fear plainly

was an important problem in the violence cases and the data indicate that for these
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victims meeting their offenders tended to be a reassuring experience rather than one

engendering more fear.

It was not possible to obtain the same kind of before/after treatment measures for
court victims. However, it appears that the lack of opportunity for court victims to
see their offenders means there is no chance for this kind of reassurance. For
example, the victim in JPP052, whose car was stolen from her driveway with her
housekeys in it, was very afraid after the offence. She had a small sick baby and an
absent husband at the time of the incident and said that while she was not upset about
losing the car, she was consumed with fear about the possibility of the offenders
coming into the house. Even after she had all the locks changed she said she could
not stop worrying. The victim in JPPO50 was an elderly woman who had had a
number of garden ornaments smashed by a young offender (the offence followed an
approach to the police regarding a series of assaults on the offender by his father,
which the police had declined to become involved with, and which resulted in the
offender leaving home). This victim was quite terrified of what had happened and her
life had been greatly affected because she was both frightened to stay in her house
alone and frightened to leave it. Even those not much affected by the experience of
victimisation themselves may readily acknowledge that those they care about have
been deeply affected: in JPPO87 a Cabinet Minister’s chief of staff was
uncomfortable even with the idea of being a victim (‘Well, I don’t think I’m exactly
that, am 1?”), but spoke with feeling about the nightmares his seven year old son had
experienced since their house was burgled. (This accords with Morgan and Zedner’s
(1992) study of child victims which found that a significant minority of children
whose households had been burgled were deeply affected.)

5.3.2 Sense of security
Conference victims only were asked ‘Since the conference have you felt your sense

of security had been restored?’ (no corresponding court data). While about one third

(31 percent) said the question was ‘not applicable’ because they had never lost it, 30
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percent said that it had been completely restored and a further 20 percent said that it
had been partly restored. (Unfortunately, an oversight meant that no data are available
on whether the treatment experience ever actually reduced their sense of security).

Fig 5.4 Effect of treatment on sense of security -
100 Conference Victims
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Again there were notable differences between property and violence victims:
significantly more violence victims said that they had lost their sense of security and

that since the conference it had been restored, either partly or completely (p<.05)
(Table 5.8).

Table 5.8: Property and Violence Victims, Restoration of Sense of Security After the

Conference
Property Violence
(m) % (n) %
Sense of security not restored 8) 22 4) 16
Sense of security partly restored &) 14 €)) 28
Sense of security completely restored ) 25 ) 36
Never lost sense of security 14) 39 ) 20
Total (36) 100 (25) 100

Although we have no before/after treatment measures for court victims, the difficulty
of restoring security in a court case was illustrated by the victim in JPP0O52. This case
appeared at first sight to be a very trivial one, involving the theft of a child’s pet
rabbit. However, the interview revealed that this offence was the latest in a long line

of incidents between neighbours with abusive relationships between the adults carried
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on by their children. After the court case the young victim said: ‘She (the offender)
keeps saying she’ll steal the rabbit again and bash me up as well, and her parents say

it too.’

5.3.3 Helpfulness of treatment
Conference victims only were asked: ‘How helpful did you find attending the

conference?’ (no corresponding court data). Over two thirds (68 percent) said that

they had found it helpful and only 15 percent found it unhelpful (Fig 5.5).

Fig 5.5 Helpfuiness of treatment in general -

100 Conference Victims
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They were also asked: ‘Do you think the conference helped to solve any problems?’
The results here were similar: nearly two thirds (59 percent) said that it had helped
while only 13 percent said that it had failed to do so at all (Fig 5.6).

Fig 5.6 Helpfuiness of treatment in solving

100 problems - Conference Victims

Helpful Unhelpfui Did not attend
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5.3.4 Anger and sympathy towards offender
Conference victims only were also asked: ‘Before (after) the conference how angry

(sympathetic) did you feel towards the offender(s)? (no corresponding court data).

Fig 5.7 Anger before and after treatment -

100 Conference Victims
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Significantly more said that beforehand they had felt ‘quite’ or ‘very’ angry with their
offender, compared with afterwards (65 percent vs 27 percent, Fig. 5.7) (p<.001).

Significantly more said that after the conference they had felt sympathetic towards
their offender, compared with beforehand (50 percent vs 17 percent, Fig. 5.8)
(p<.001).

Fig 5.8 Sympathy to offender before and after
treatment - Conference Victims
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Before After

The victim in JVCO071 said at the end of the conference dealing with the assault he
had suffered said: ‘I have to sympathise with you. Everything you’ve said I've
experienced as well since it happened — feeling guilty, wondering how this is going
to affect my career.” Similarly, before the conference 60 percent said they felt
sympathetic towards their offender’s family and supporters, compared with 71

percent afterwards.
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Table 5.9 shows these responses for property and violence victims separately. It is
interesting to note that while feelings of angef before and after the conference were at
similar levels for the property and violence victims, there was significantly more
sympathy felt for both the offenders and their families by the property victims, both
before and after the conference, than was felt by the violence victims (p<.05): indeed,
sympathy felt by violence victims for their offenders’ families actually declined

slightly after the conference.

Table 5.9:: Feelings of Anger and Sympathy, Before and After Conference, Property and
Violence Victims

Property Violence

(n) % (n) %
(quite/very) angry with offender before conference 37 62 (26) 69
(quite/very) angry with offender after conference 37 24 (26) 31
(a little/very) sympathetic for offender before (37 22 (26) 12*
(a little/very) sympathetic for offender after (37 60 (26) 36*
(a littie/very) sympathetic for offender’s family before (35) 66 25) 52
(a little/very) sympathetic for offender’s family after (35) 86 25) 50

* p<.05

5.3.5 Dignity, Self-Respect, Self-Confidence
Conference victims only were asked: “Was your sense of dignity (self-respect, self-

confidence) increased or reduced after the conference?’. While almost two-thirds of all
respondents said that they felt no different about any of these, almost all the remainder felt
there had been a beneficial effect (Fig 5.9, 5.10).

Fig 5.9 Effect of treatment on dignity - Conference
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Fig 5.10 Effect of treatment on self-respect -
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There were similar results for self-confidence for all conference victims (Fig 5.11).

Fig 5.11 Effect of treatment on self-confidence -
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5.3.6 Trust

Conference victims only were asked about trust and the loss of it resulting from the
offence, a subject that recurred repeatedly in conference discussions (no
corresponding court data). It was particularly salient for young offenders’ parents,
who frequently commented that the biggest harm they had experienced was the loss
of trust, the feeling of being ‘let down’, and how much they regretted the loss of their
former confidence in their children. The young offenders themselves recognised this
cost as well: in JVC041, a youth involved in a street fight said ‘I feel bad about my
parents, of course I do. I guess they don’t have much trust in me...my mum was upset

because I didn’t tell her what happened...because I felt too ashamed.’ It also arose
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frequently for victims who felt that the way they normally interacted with others had
been affected.

When conference victims were asked: ‘Before the conference, what would you say
the offence had done to your trust in others?’, over half of them (58 percent) said that
they felt less trusting than they had done before the offence. However, the
conference experience had a beneficial effect on some of them. When conference
victims were asked: ‘After the conference, how did you feel regarding your trust in
others?’, 24 percent reported that they felt more trusting, but a further 24 percent said
they remained less trusting (Fig 5.12).

Fig 5.12 Effect of treatment on trust in others -

100 Conference Victims

More trusting No different Less trusting

Although there are no quantitative data regarding court victims’ experience of

the loss of trust, it was mentioned spontaneously by several of them at interview.
Typical of the views expressed were those of a 14 year old schoolgirl (JVC004) who
had been the victim of an assault by two fellow students on her way home from
school. One of the offenders had previously been a friend and the victim was
shocked by the assault as well as physically hurt. She said that since the attack she
had suffered from nightmares and headaches but that ‘the worst part is I don’t know

who to trust anymore.’



108

5.3.7 Anxiety

Conference victims only were asked: ‘Before (after) the conference, how anxious did
you feel about the offence happening again?’ (no corresponding court data). The
percentage feeling anxious decl‘ined significantly after the conference (59 percent vs

43 percent, Fig 5.13) (p<.01).

Fig 5.13 Effect of treatment on anxiety -
Conference Victims
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Violence victims were especially reassured — 36 percent of them reported still being
anxious after the conference compared with 60 percent beforehand, a significant
difference (p<.001). The victim of the drive-by shooting incident (JVCO055) said in
her conference that her initial thoughts after the incident were ‘Do they know me?
Do they know my son? Did they mean to do it?” Then she looked directly at the
offender and said: “Why did you do it? Did you pick me?’ The offender looked very
embarrassed and said that he and his friends were ‘just mucking about’, that his
friend was holding the barrel and he was firing the trigger at random and that he
definitely hadn’t meant to hit her. She visibly relaxed at that moment, a turning point

for the conference.

The anxiety that court victims experience may not be so readily resolved. The
victims in JPP110, whose motor bikes were stolen from their garage, said that their
offenders continued to harass them by turning up in their garden late at night, trying
to steal their family car and attempting to break into the house, as payback for
‘dobbing them in’. The family knew that the offenders were ‘just kids’ but the
mother said: ‘I’d like to see a judge put up with what we put up with. Knowing that

sometime every week they’ll be around...it’s awful having to be watchful all the time
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and worry about all the noises...and our kids too, they’ve been really frightened.” The
father in this court case added: ‘We don’t want to know who they are and where they
live because I might get so angry I"d go down to their place and punch their lights

b4

out.

5.3.8 Embarrassment and Shame

Conference victims only were asked whether: ‘The conference has helped you in
dealing with any feelings of embarrassment (shame) you might have about the
offence’ (no corresponding court data). Although about half of them (51 percent)
said that they had not felt any embarrassment, most of the remainder found the
conference helpful rather than unhelpful in dealing with it (36 percent vs 13 percent,
Fig 5.14).

Fig 5.14 Effect of treatment on feelings of
embarrassment - Conference Victims
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Although more than half of them (55 percent) said that they had not felt any shame,
most of the remainder found the conference helpful rather than unhelpful in dealing

with it (29 percent vs 16 percent, Fig 5.15).

Fig 5.15 Effect of treatment on feelings of shame -

Conference Victims
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5.3.9 Feeling emotionally settled
Conference victims only were asked: ‘Did the conference make you feel more or less

settled emotionally about the offence?” While half said it had no effect, most of the
remainder said that they felt more settled rather than less settled after the conference

(43 percent vs seven percent, Fig 5.16).

Fig 5.16 Effect of treatment on feeling emotionally
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Again, as might be anticipated, there were big differences between the property and
violence victims. Significantly more violence victims said they felt some shame

(p<.05) and embarrassment (p<.05) about the offence ((Table 5.10).

Table 5.10: Effect of Conference on Shame, Embarrassment, Feeling Emotionally Settled,
Property and Violence Victims.

Property Violence
(n) o n) %
Felt some shame about the offence 12) 32 (16) 64*
Of those who felt some shame
Conference alleviated shame ®) 67 10) 40
Felt some embarrassment about the offence (14) 37 (16) 64*
Of those who felt some embarrassment
Conference alleviated embarrassment 12) 8% . (10) 40
More settled emotionally after the conference (15) 41 11) 44
Less settled emotionally after the conference €)) 3 3) 12

*p<.05
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5.3.10 Forgiveness
Conference victims only were asked: ‘Since the conference, in thinking about the

offender(s), you have felt very unforgiving, unforgiving, neither forgiving nor
unforgiving, forgiving, very forgiving’ (no corresponding court data available).
Almost half the victims (47 percent) said that since the conference they had felt
neither forgiving nor unforgiving, but most of the remainder said that they did in fact
feel forgiving rather than unforgiving (40 percent vs 13 percent, Fig 5.17).

Fig 5.17 Effect of treatment on forgiveness -
100+ _ Conference Victims
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A sense of forgiveness often accompanied the feeling that after the conference
offenders had a proper understanding of the harm caused (51 percent of all
conference victims agreed that they did) and a belief that their offender had learnt
their lesson and deserved a second chance (49 percent of all conference victims
agreed that they had). A forgiving disposition may be indicated by the 39 percent of
all conference victims who said that wanting to help the offender was an important
reason for their attending the conference at all (see Table 5.12). For example, in
JPP049, the victim of a small-store shoplift said: “When everyone let their feelings
out by talking I felt better. She [the offender] apparently learned by the conference
which made me feel better about what happened...Next day she came past the shop
and saw me and waved hello. To me that meant she had learned from what
happened. It was reassuring — she showed a bit of respect...She would have gone to
Quamby [a detention centre] if she’d gone to court. It was good to have an
opportunity to give her maybe her last chance.” The victim in JPP009, a medical

practitioner, was alarmed when the offender said in the conference that she had stolen
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the purse in order to buy cigarettes: all the victim wanted from the outcome was for

the offender to undertake a ‘quit smoking’ course.

5.3.11 Closure

Conference victims only were asked whether: ‘The conference made you feel you
could put the whole thing behind you’ (no corresponding court data). Many more
agreed than disagreed with this statement (65 percent vs 16 percent, Fig 5.18).

Fig 5.18 Effect of treatment on sense of closure -
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Conference victims only were asked whether: ‘You felt the conference allowed the
harm done to you by the offender to be repaired’ (no corresponding court data).
More than half felt that the conference had allowed the harm done to them to be
repaired, compared with less than a quarter who disagreed (54 percent vs 22 percent,
Fig 5.19).

Fig 5.19 Effect of treatment on repair of harm -
Conference Victims
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The victim in JPP115, whose house had been broken into by her children’s babysitter,

explained her complex and conflicting emotions this way: ‘I went to the conference
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for Ben’s sake [the offender]. I was terribly nervous and I didn’t want to go. I was
really surprised how much better I felt afterwards. I felt so much more settled — I
could put it behind me. I felt I could forgive him for betraying my trust.’

5.3.12 Apology
Perhaps the most significant factor in emotional restoration relates to whether victims

feel they can accept their offenders’ apologies. While Brown (1994) is concerned
that the restorative setting with its focus on reconciliation ‘could harm victims who
are not ready or willing to forgive their offenders’ (p1263) and ‘may inhibit victims’
expression of anger and pressure them to forgive their offenders’ (p1274), this did not
appear to be an issue for these victims. For example, in the conference for the drive-
by shooting incident already referred to (JVCO055), both the victim and her husband
noticeably relaxed as the conference progressed. They accepted the apology from the
offender when it was offered and also accepted the apologies offered by the
offender’s father, mother and grandmother (as well as a hug from the grandmother).
When voluntary work was discussed as an outcome for the offender, the husband
said: “This can be good for you too — if you get a good reference. Because I want to
see you get a good job too... and I hope you’ll do more hours if you enjoy it.” At the
end, the facilitator, who knew how nervous and stressed the victim had been in the
week or so prior to the conference, asked her: ‘Do you feel better now?’ to which she
replied: ‘Yes I do, I have to admit I do...I wanted to put a face to him. I wanted to

know what he looks like...it was hard coming to Canberra [on visits] not knowing.’

All victims were asked: ‘Do you believe you should have received {an apology] from
the offender(s) to compensate you for loss and harm?’ The great majority of both
treatment groups said they should have done (89 percent of court victims and 92

percent of conference victims, Fig 5.20).
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Fig 5.20 Felt should have received an apology -

All Victims
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When all victims were asked: ‘Has the offender apologised to you?’, almost three
quarters of the conference victims said that they had done so (and 82 percent of those

who had actually attended a conference), compared with only 12 percent of the court

victims (Fig 5.21)(p<.001). Of those who had received an apology, none of the court

victims said that it was part of the court outcome, while 90 percent of the conference

victims said that it was part of the conference outcome.

Fig 5.21 Received an apology - All Victims
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Interestingly, there was also a significant difference between the treatment groups
when they were asked how they rated the sincerity of the apology: over three quarters
of the conference victims (77 percent) believed it was ‘sincere’ or ‘somewhat

sincere’, compared with only 36 percent of the court victims (Fig 5.22) (p<.005).




115

Fig 5.22 Felt apology was sincere -
All Victims who received an apology
100
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Conference victims, it seems, got not only more apologies but also higher quality
apologies. This may be due to the circumstances in which they were offered: most of
the apologies received by victims whose cases went to court seem to have been
coerced by the offender’s family, while apologies forthcoming at a conference
usually emerged spontaneously as the discussion evolved. For example, the offender
in JPP106, who had stolen the jacket of a fellow school student apologised tearfully
for her actions: the victim’s father said very solemnly that he accepted her apology
provided she undertook never to do anything like that again. When they were all
leaving the conference, he had said to her ‘Now, you remember your promise to me.’
The victim’s mother said that she felt the girl’s face had lit up, as if she was glad to
be given this limit on her actions and a sense that somebody cared. The shopkeeper
victim in JPP105, who said he was not interested in conferencing and had in any case
forgotten to attend, said that he had plenty of experience of the court system with
shoptheft and was impressed with conferencing to the extent that this was the first
occasion on which the offender had come in to the shop and apologised sincerely (as
was agreed as part of the conference outcome). The victim told offender’s mother

that it took ‘real guts’ to do that and he appreciated it.

Finally, those who had not received an apology were asked whether they thought that

an apology would have helped them to forgive their offenders. Fifty-six percent of

the court victims and 61 percent of the conference victims said that it ‘probably’ or

‘definitely’ would have helped them to do so.
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It is worth noting that possibly many offenders who go before the court experience
genuine remorse for their behaviour. The victim in JPP065, a music shop proprietor
with a large clientele of young people, frequently experienced shoplifting attempts
and always called the police, but his attitude toward these offenders often resulted in
their thanks for the way they were treated: in fact the offender in this case, which was
dealt with in court, had spontaneously written him a letter of apology, which the
victim described as ‘very nice’. In JPP044, the police incident report stated: ‘[The
offender] stated that he did not know why he committed the burglaries and took the
property...He wanted to apologise to the people for what had been done. When one
of the victims in this case was interviewed she said: ‘I got most of my stuff back —
all except the roller blades. I really wanted the roller blades back as I'll never be able
to afford another pair. But mostly I wanted an apology for all the mess.” She added
that she would have been glad to settle the matter out of court if the offender had
returned the goods. But neither the police nor the court conveyed to her that the
offender wanted to apologise, nor was any compensation ordered for the loss of the
blades. In JPP040, at the end of the court case concerning his theft of a motor bike,
the offender apologised for his behaviour and his parents and his class teacher, all of
whom were present in court, responded in a forgiving way. But the victim was not

there to hear the apology and had no idea that it had been offered.

In summary, court-assigned and conference-assigned victims were markedly different
in the degree of emotional restoration they experiencéd. Victims who had attended a
conference were asked about feelings of anger, fear and anxiety about their offender
before the conference: these tended to fall markedly after the conference, while
feelings of sympathy and security rose. The conference usually had a beneficial
effect on feelings of dignity, self-respect and self-confidence and reduced levels of
embarrassment and shame that some felt about the offence. Throughout, there was a
small minority of victims who felt worse after the conference: violence victims
tended more often than property victims to feel either better or worse, with fewer

indifferent to the experience.
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Court victims, by contrast, could say little about emotional restoration because the
court provided no opportunity for restoration to take place. They expressed high
levels of fear of revictimisation: in the violence cases, five times as many court-
assigned as conference-assigned victims believed their offender would repeat the
offence on them. Differences in levels of confidence in the likelihood of their
offender desisting from victimising others was marked as well: almost twice as
many court-assigned as conference-assigned victims believed their offender

would repeat the offence on someone else.

In addition, the vast majority of both court-assigned and conference-assigned
victims believed they should have received an apology. Six times as many of the
conference-assigned as court-assigned had actually received an apology.
Conference-assigned victims also rated more highly the sincerity of the apologies

they received.

These finding indicate that court processing in Canberra did indeed neglect the
non-material dimensions of victimisation, that is, psychological and emotional
consequences such as mistrust, unresolved ahger and fear. Conferencing, by
contrast, provided an opportunity for the resolution of these harms and was
moderately successful in providing the restoration that victims sought, especially

in providing a forum for apology and forgiveness to be transacted.

5.4 Communication of Information about Processing and Qutcome

When victims are not required as witnesses, courts tell victims nothing about their
‘cases. Victims must contact the police officer involved in the apprehension of
their offender if they want to know anything about their case, a frustrating
experience as ‘their’ police officer is usually out on patrol or not on shift. This is
in spite of specific legislation regarding victims’ rights to be informed. Section 4
of the Australian Capital Territory Victims of Crime Act 1994 states that:

In the administration of justice, the following principles shall, as far as
practicable and appropriate, govern the treatment of victims:...
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(b) a victim should be informed at reasonable intervals (generally not
exceeding one month) of the progress of police investigations concerning
the relevant offence...

(c) a victim should be informed of the charges laid against the accused...

(k) a victim should be given an explanation of the outcome of criminal
proceedings and of any sentence and its implications.

The proviso ‘as far as practicable’ means that victims have little basis on which to
compel police or the courts to keep them informed so that the onus is always on
the victims to find out for themselves. The practical difficulties of doing so are
compounded when their offender is a juvenile, given that in the ACT jurisdiction
the Children’s Court is a closed court.

Fig 5.23 Informed in good time about when case
was to be deailt with - All Victims

100

80 | .75.

Court Conference

All victims were asked whether they had been informed ‘in good time’ about
when their case was to be dealt with, whether by court or by conference (Fig
5.23). In cases dealt with in court, this effectively meant whether victims had
been informed at all: where they had been, this was usually though their own
efforts. Evidently violence victims were more persistent in finding out about their
court cases: 38 percent of them had been informed about when their case was to

be dealt with, compared with 7 percent of the property victims.

This lack of communication was the single greatest cause for dissatisfaction from
victims whose cases were dealt with in court. Usually the first they knew that
their case had been dealt with at all was when the were contacted for the RISE
interview. They often said that it was premature to talk to them because the case
had not been dealt with so they could not make intelligent comment on how they

felt. When they were told that indeed it had been before the court the reaction
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was often one of disbelief and almost invariably of annoyance. (Victims usually
asked what the outcome was but this was never revealed prior to the interview in
order to avoid response contamination). Victim JPP023 was a typical example of
this reaction. A victim of a bag snatch, she said she had been assured by the
apprehending police officer that she would be asked to give evidence against her
offender. When told that the case had been dealt with, she said she felt let down
and angry, especially as she had had no success in making contact with the officer
since the incident despite repeated calls. She said ‘I’m supposed to be the victim

and I’m treated like this.’

Victim JVC062/2 was also very dissatisfied with her experience. She had
intervened in an argument at the motel where she worked as a receptionist. She
was assaulted with a baseball bat and her wrist was broken after the offender
demolished the door of the room where she had locked herself in. She was not
sure whether she would be needed for the court case and made numerous calls
both to the court and to the Office of the Director of Public Prosecutions (DPP)
about the progress of the case. She said: ‘Basically I was made to feel like a
complete nuisance by both of them.” It was only through persistence and contacts
— her father was a police officer and she had a friend at the DPP — that she
found out when the case was to be dealt with and what the outcome was. She was
invited to make a Victim Impact Statement but the police told her that the
offender would see it. She declined to make one because she did not want the
offender to know how upset she had been by the incident: she felt he had enjoyed
the power during the incident and she did not want to give him the satisfaction of

knowing how frightened she was.

Fewer than a third of court victirhs (32 percent) said that they had been officially

informed about what their offender was charged with. Of those who had not been
informed, two-thirds (65 percent) said they felt they should have been, and many
were astonished that this had not happened as a matter of course. Forty one
percent of the violence victims were officially informed about what their offender
was charged with, and 28 percent of property victims: of those who were not so |
informed, 73 percent of the violence victims felt they should have been, and 62

percent of the property victims.
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Only 19 percent of court victims knew what the outcome had been from their
offender going to court: none of them had been officially informed but had found
out for themselves. There was a difference between the offence groups: 43
percent of the violence victims knew what the outcome had been compared with
only nine percent of the property victims (p<.05). Of those who did not know,
three-quarters of both offence groups said they felt they should have been

informed.

By contrast, conferences provide an opportunity for victims to be as closely
involved as they wish to be with the disposition of their cases. Their desire to be
involved was indicated by the fact that 91 percent of the victims in this data set
whose cases were ultimately dealt with by a conference (see Chapter 4) chose to
attend their conference. (Most of those who did not attend were victims of
shoptheft who said they were not interested: in two cases they were visitors who
left Canberra before their conference was held). This high attendance rate was in
large part due to the attention the facilitators gave to arranging the conferences at
a time and date convenient to the victims and by the amount of time they put into
talking to victims, reassuring them about their role and persuading them that it
would be in their interests to take part. This is in contrast to the much lower
victim attendance recorded in restorative justice programs in Britain (Dignan
1992), New Zealand (Maxwell & Morris 1992), Canada (Clairmont 1994) and
South Australia (Wundersitz 1996) (see Chapter 3 for a fuller discussion of these
findings).

Victims who attended a conference were asked about the amount of information
they were given on what would happen at the conference and what would be
expected of them (Table 5.11). Around three-quarters said they had been given
‘some’ or ‘a lot’ and only five percent said they had been given no information at
all. Somewhat fewer said that they had been given information on possible
outcomes from the conference; this lower figure was probably partly due to the
concern of facilitators not to unduly influence or limit the range of outcome
possibilities that participants could arrive at for themselves (Table 5.11). They

were also asked whether they had been informed in a timely fashion about when
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the conference was to be held: 76 percent said they had been, while of the
remainder, three percent (two cases) complained about short notice and one said
he had not been informed at all. (The remaining 20 percent who were not
appropriately informed were victims of offenders ultimately dealt with in court or
cautioned or not treated at all. Of those victims who actually attended a

conference, 87 percent said they had been informed in a timely way.)

Table 5.11: Information Provided Prior to Treatment — Conference Victims

(n) %
Some/a lot of information given on what would happen ©7 76
Some/a lot of information given on what was expected of them .  (67) 79
Some/a lot of information given on possible outcomes (67) 63

In summary, conferences provided victims with the opportunity to be as closely
engaged with the processing and outcome of their case as they wished. They were
consistently much better informed on processing than victims whose cases were

dealt with in court, and had an opportunity for direct input on outcome.

5.5 A Participating Role

The absence of any opportunity to participate in their case wasa revelation to
many victims whose cases went to court. Court victims who had not attended
their case were asked if they thought they would have got any benefit from going
to court. Evidently there were low expectations of the process: only 32 percent
believed that they would have benefited by attending (26 percent of property

victims and 36 percent of violence victims).

When conference victims were asked what were the most important reasons for
their decision to attend their conference, their desire for a process in which they

could participate and be taken seriously was strongly evident (Fig 5.24).
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Fig 5.24 Reasons for attending treatment -
Conference Victims

100

Key:

1: You attended because you wanted to have a say in how the problem was resolved

2: You attended because you felt you had a duty to attend

3: You attended because you wanted to express your feelings and speak directly to the offender(s)
4: You attended because you wanted to ensure that the penalty for the offence was appropriate

5: You attended because you wanted to help the offender(s)

6: You attended because you wanted to ensure that you would be repaid for the harm you had
experienced ,

7: You attended because you were curious and wanted to see how conferencing works

Table 5.12 shows that both property and violence victims felt very similarly: for
both groups ‘having a say’ and ‘expressing feelings directly to the offender” were
major reasons for attending. The victim in JPP026, for example, was a young girl
in her first job who was glad to be able to say directly to the boy who stole her
purse: ‘I’'m not any better off than you are — why are you stealing from me?’.
The victim in JPP112, whose car was broken into, said: ‘Conferences are useful
for confronting offenders and for victims to express their anger. The shaming
effect can be quite profound. Some fundamental rethinking of the justice system
is needed. There is no point in a victim attending court just as an observer — the
offender needs to know who the victim is. Offenders need to be confronted with
what they’ve done — the consequences of their stupid, thoughtless act. The
shaming of unsocial behaviour has been lost and we need clever, innovative ways

to bring it back.’

Many also felt a strong civic duty to take part: the victim in JPPOOS8, for example,
said ‘I went to the conference because I have a strong sense of social
responsibility — if the system can’t handle juveniles, then friends, family and
neighbourhood should do so.” The victim in JPP032 said that she ‘felt a
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responsibility to attend — I can’t complain about the justice system if I don’t do

my part.’

Table 5.12: Quite/Very Important Reasons to Attend a Conference, Property and
Violence Victims

Property Violence

(m) % m %
Attended because to have a say in how the problem was resolved (€7)] 59 25) 68
Attended because felt they had a duty to attend (€¥)) 65 25) 60
Attended to express feelings and speak directly to offender (€7)) 65 (25) 52
Attended to ensure that the penalty was appropriate 37 51 (25) 48
Attended to help the offender 37 51 (25) 20
Attended to ensure repayment 37 27 25) 36
Attended because curious to see how conferencing works 37 36 (25) 21

The victim in JPP081 explained how pleased she was at this opportunity to
participate meaningfully: ‘At the conference I was amazed how much power I
had. When the facilitator turned to me and said “Well, what do you think should
happen now?” I was astonished...it was wonderful.” (The outcome in this case

was that the offender spend 20 hours doing voluntary work at the RSPCA).

The importance of ‘wanting to express feelings and speak directly to the offender’
was well expressed by the victim of the drive-by incident already referred to in
JV COSS, who said: ‘T had to see him. I had to look in his face and I needed to
know why — why he shot me.” The victim of a burglary in JPP081 expressed her
wish to help the offender when she was asked what she wanted out of the
conference and replied with a smile ‘to make him feel as bad as possible to make
sure he never does it again.” But then she added: ‘I don’t feel he should be
punished but he should do something for others: it’s a helping hand he needs more
than a stick.” When the offender’s mother thanked her for participating she
responded: ‘It’s a pleasure if he gets something out of it’, then added to the
offender: ‘Come and visit us sometime, but next time come through the front

door.’

Although one of the victims in JPP099 (a series of letterbox vandalisms) did not

have an opportunity to meet her offenders because the case was dealt with in
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court, at interview she spontaneously said that she felt the best way of dealing -
with them would have been ‘to give them a chance to see face to face the people
they’ve affected...When I was a kid, the feeling of being embarrassed and
ashamed was a lot more effective than a smack on the bum.” (She added that she
had been surprised that when she had her property returned by the police, the
names of the offenders were on a label attached to it. She immediately looked up
the names in the telephone book, found that they lived nearby and that she knew
the mothers of two of them. She said she felt guilty about doing this, but relieved
that she had been able to find dut that the offenders were ‘just local kids’, rather
than anything more sinister.) Likewise, in another court-treated case, JVCO030,
which involved an assault on a ten year old child by an older girl on the school
bus, the victim’s mother expressed an intuitive wish for reconciliation as the most
appropriate way of dealing with the incident: she had suggested to the police that
she might invite the offender to her house ‘so that we can talk it out and [the
victim] can explain her point of view.” The police discouraged her from this
course of action and she was very disappointed that she could not do something to

reconcile these children.

Several commentators on restorative justice have expressed concern about the
inhibiting character of the forum from the victim’s point of view. For example,
Brown (1994) suggests that such programs serve to suppress victims’ feelings of
outrage and loss ‘by assuming that these negative feelings can be expressed and
resolved in the course of a few hours spent meeting with the offender’ (p1250).
She also comments that ‘in these types of confrontations the victim often has
difficulty expressing anger...victims must speak and act for themselves and the
directness of their contact with offenders may actually inhibit them’ (p1276). The
mother of the victim in JVCO51 felt this way. She said that she and the victim
support group were not equipped to deal with the situation (a poorly constituted
conference in which the offender, who had assaulted the victim, was accompanied
only by the five friends who had been with him when the incident occurred and
who endorsed his actions) and lacked the experience and background to feel
confident and able to contribute properly. She said ‘Courts are better because the
lawyer can speak for you.” Facing the offender and his supporters she felt

intimidated and unable to express what she felt: ‘In court the lawyer would have
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been able to say “you’re lying”, but if I’d said that in the conference they would

have just thought I was a bitch.’

However, the data indicate that such views were not often held and that
conferences more often provided victims with the chance to have their opinions
taken seriously. Ninety-two percent of conference victims agreed that they had
had an opportunity to explain the loss and harm that resulted from the offence and
89 percent felt they had been able to express their views. A further 94 percent
said that all sides got a fair chance to bring out the facts at the conference and
only eight percent said that they had been too intimidated to say what they really
felt. There was no significant difference between the property and violence

conference victims on any of these measures.

As far as the outcome was concerned, 82 percent of victims said they believed
that the conference took account of what they said in deciding what should be
done. However, there was a difference here between property and violence
victims: 92 percent of property victims agreed with this compared with 69
percent of violence victims (p<.05). Similarly, while 77 percent of all victims
agreed that the conference had taken adequate account of the effects of the
offence on them in arriving at the outcome, differences appeared between the
offence groups: 86 percent of property victims agreed, compared with only 66
percent of violence victims (p<.05). The victim in JPP116, a shop assistant,
expressed her satisfaction about being able to participate and express her views.
She said: ‘I’m so glad the conference gave me a chance to explain that when
people steal clothes I have to pay for it and I could lose my job too,” Likewise,
the victim in JPP092 said: ‘This is the fifth time my house had been broken
into...] know nothing happens to these kids in court and they learn nothing. The
conference gave me a chance to tell them what I wanted to say.” On a more
conciliatory note, the victim in JPP125, which involved a burglary of his house by
two young offenders, said: ‘The conference was a great opportunity not only to

- show the offenders the consequences of what they did, but also for so many

people to show that they cared.’
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In summary, the great majority of conference victims believed that conferences
provided them with the opportunity to participate in the processing of their case
and have their views taken into account. By contrast, court victims had no role

unless they were present as witnesses (or, in two cases, as offenders also).

5.6 Fair and Respectful Treatment

Chapter 1 reviewed research by Tyler (1988) showing that control over process is
more important than control over the outcome when citizens assess the fairness of
legal procedures. He found that assessments in judgments of fairness were
composed of several elements: the authorities’ motivation, honesty, ethicality and
bias, opportunities for representation, opportunities for error correction and the

quality of the decisions. Tyler further observed that

‘the major criteria used to assess process fairness are those aspects of
procedure least linked to outcomes — ethicality, honesty and the effort to
be fair — rather than consistency with other outcomes.” (p 128).

In later research, Tyler (1990) found that

‘people do not focus directly on the favorability of the outcomes they
receive from third parties. Instead, they focus directly on the degree to
which they are able to exert influence over third-party decisions...where
people feel they have control over decisions they believe that the
procedure is fair; where they feel they lack control they believe it is
unfair.' (p 6-7)

In summary, Tyler argues that perceptions of fairness and justice in procedures

consist of the following elements:

e confidence in the impartiality of the process

e confidence in the ethicality of the process

e confidence in lack of bias in the process

e abelief that any errors that occurred in the process could be corrected

e asense of control over the process (but not necessarily the outcome — see

Chapter 1)
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Conference victims only were asked about the facets of procedural justice set out
in Table 5.13. Their responses indicate a strong perception of fairness by these
victims and there was no significant difference between property and violence
victims on any of these dimensions. The great majority of all conference victims
(83 percent) also agreed that they had been treated with respect during the
conference and again, there was no significant difference between property and

violence victims.

Some feminist writers have expressed concerns about disadvantage that women
victims may suffer in restorative justice settings. Most of these relate to issues
expected to arise in domestic violence cases and are focused on mediation, for
example Stubbs (1995) who observes that ‘[Fleminist critiques of mediation have
drawn attention to the dangers of assuming that a woman who has been the target
of violence is able to assert her own needs and promote her own interests in the
presence of the person who has perpetrated that violence... Requiring women to

participate may be disempowering and punitive for them’ (p281).

None of the women in this data set were victims of domestic violence because
cases of this kind were declared ineligible for inclusion in RISE (see Chapter 4),
s0 it is not possible to comment here on these critiques in relation to this crime.
However, Table 5.13 reveals that there was no difference overall in the responses
of males and females on questions relating to perceptions of procedural justice.
Specifically, for victims of violent offences, there was no significant difference
between males and females in their responses to these questions. It appears that,
at least in relation to non-domestic assaults, women do feel able to assert and

express themselves in the presence of their offender.

There have also been concerns raised about equality of participation by men and
women in restorative justice setﬁngs. Astor (1994) states that ‘[W]hat mediators
perceive to be an equal hearing is inevitably affected by their values. We know
for instance that the way we judge equal participation is strongly affected by
gender, that our reactions to the expression of emotions such as anger or
assertiveness differs according to whether it is expressed by a man or a woman’

(p153). The data in Table 5.13 indicate that, even if Astor is right, women victims
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themselves do not believe that they have been disadvantaged in terms of equal
participation with their offender. More specifically, there was no difference
between male and female victims on feeling ‘disadvantaged at the conference by

age, income, sex, race or some other reason’.

Table 5.13: Perceived Procedural Justice: % of male and female conference victims who
agree/strongly agree

Male Female
(m) % m) %

Impartiality:

The police were fair during the conference (35 86 30) 97

All sides got a fair chance to bring out facts 35) 94 30) 90

The conference was fair for me 35) 86 30) 93

The conference was fair for the offender 35) 97 30) 100
Ethicaliry:

Felt the conference respected my rights (35) 86 30) 90
Lack of bias:
Felt disadvantaged in the conference by age, income, sex, (35 94 30) 96

race or some other reason (% disagree/strongly disagree)
Correctability:

If conf got the facts wrong, felt able to get this corrected (35) 77 30)

If treated unjustly by conference or police, believe I (35) 89 (30)
could have got complaint heard

Control:
I felt I had enough control over the way things were run (35 70 30)
in the conference
I understood what was going on (35 89 30
I felt pushed into things I did not agree with (% (35) 97 (30

disagree/strongly disagree)

1 felt pushed around in by people with more with more (35) 94 30)
power(% disagree/strongly disagree)

89
89

70

100
89

89

Little quantitative information could be collected in this study about the
experience of fairness and respect of victims whose cases were dealt with in court.
They were effectively excluded from any part of the processing of their case and
completely excluded from the outcome. Some of these victims were indifferent to

this; others were dismayed and interpreted their exclusion as unfair and unjust.
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In summary, victims who experienced a conference indicated strong perceptions

of faimess and believed they had been treated with respect. Predictions that

women would feel disempowered or intimidated appear to be unfounded.

5.7 Conclusion

On the indicators identified through the literature in Chapter 1 as the principal

areas of shortcoming in formal justice, the victims in RISE who participated in

conferences usually found the experience a better one than did victims whose

cases were dealt with in court, Specifically:

in terms of material restoration, neither court nor conference provided a great
deal financially, but conference victims received other kinds of restitution,
such as work from the offenders, more often than court victims. Court victims
felt that financial restitution was a more important consideration than
conference victims did, but in neither treatment group did victims receive as
much as they said they wanted. It may be the case that sometimes in the
conference setting victims do not feel powerful enough to ask for what they
really want and more attention needs to be paid to this by facilitators (see

Chapter 6).

in terms of emotional restoration, big differences emerged between conference
victims and court victims regarding fear of revictimisation: it is clear that the
opportunity to see and talk to their offenders was immensely reassuring for the
majority of conference victims. The before/after measures for conference
victims on sympathy, anger, anxiety, trust and fear were very positive (though
no comparable data were available for court victims), and it appears that the
conference is especially beneficial for violence victims in reducing fear of

their offenders.

whereas around 90 percent of both court and conference victims believed they
should have received an apology, almost six times as many of the conference

victims as court victims had in fact received one.
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e one of the biggest differences between court victims and conference victims
concerned their unresolved anger towards their offenders. Overall, 21 percent
of court victims said they would harm their offender if they had the chance,
compared with only six percent of the conference victims. This difference
was especially stark for the violence victims: over half of those whose cases
went to court would harm their offenders, compared with only eight percent of

those who went to a conference (see Chapter 6)

e conference victims were much more satisfied than court victims about the
amount of information they were able to get about both the processing and

outcome of their case.

e conferences were usually very successful in delivering the opportunity for
victims to participate and have their views taken into account (but tended to be

more successful for property victims than violence victims).

e conference victims were very satisfied about the fair and respectful treatment
they received (though property victims were more satisfied than violence

victims).

The next Chapter looks specifically at what victims say about their satisfaction

with the two methods of disposition.
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CHAPTER 6

Victim Satisfaction with the Restorative Alternative

6.1 Introduction

Chapter 5 showed that RISE victims whose cases were assigned to the restorative
alternative of conferencing consistently expressed relatively high levels of approval
about a number of aspects of their treatment. On many of these aspects we do not have
comparable data for victims whose cases were dealt with in court: so few of them
actually attended their court case that it was not possible to gather sufficient data on their
views of the actual treatment experience to compare them meaningfully with the
conference victims. This does not necessarily mean that court victims were unhappy
with the way their case was dealt with. Indeed, some victims, especially shop proprietors
and shop managers who are repeatedly victimised, were pleased to have as little to do
with their case as the court provided. It is important, therefore, to look at comparative
findings relating to the overall satisfaction felt by court victims and conference victims.

As well as looking at the comparative levels of satisfaction between court and conference
victims, it is useful to look at the absolute levels of satisfaction expressed by conference
victims. We find that victims in the RISE data set do not appear as happy with their
experience as victims who have taken part in some other studies (see for example
Umbreit 1994, Hayes et al 1998, Goodes 1995, Trimboli 2000). In Chapter 4 we
discussed why a randomised controlled trial comparing court with conference was
desirable in order to discount systematic biases which may be at work in some of these
restorative justice studies and which may have eliminated some of the victims likely to
be dissatisfied with the process. Chapter 4 also explained why the decision was taken to
analyse the data on the basis of assignment, rather than on the basis of actual treatment
delivered. In brief, failing to analyse the data on the basis of éssignment would result in
a loss of initial equivalence between the groups and a consequent weakening of causal
inference about differences emerging between them (Peto 1976). Moreover, it misleads
with respect to the real policy choice, which is to attempt to organise a conference versus
a court case.
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One of the consequences of this decision was to include in the ‘conference’ data 17
victims (20 percent) whose cases were assigned to conference but who were never
treated by conference: that is, victims who were told that their case would be dealt with
this way and who were often disappointed when their expectations were not met (see
below). These victims turned out to be some of the most unhappy in the entire data set:
of the 19 conference-assigned victims who said they felt dissatisfied with the way their
case was dealt with, seven of them were not in fact treated by conference.

Analysing the data on the basis of assigned rather than delivered treatment thus allows
us to include the views of conference-assigned victims ‘discarded’ along the way, that is
victims whose cases were ultimately dealt with in court (11 cases), by caution (three
cases) or not treated at all (three cases). As discussed in Chapter 4, the reasons for
failure to treat as assigned were various but almost always related to the offender: either
the offender withdrew his/her full admissions, or something was discovered subsequent
to assignment that rendered the case ineligible for a conference (e.g. an outstanding
warrant or bond), or the offender could not be located, or s/he failed to attend the
conference or an outcome could not be agreed. The views of these victims are important
too: the restorative process has failed them and they deserve to be counted. However,
they are inevitably excluded from any study which only reports on the views of victims
who have experienced a conference.

This chapter will first of all review all the data concerning satisfaction felt by victims in
both treatment groups. Next, it examines data concerning dissatisfaction in each group.
Finally, it looks at some good conference experiences, then, in greater detail, some bad
conference experiences. For the latter, seven conference cases are reviewed: all of them
were highly unsatisfactory for victims in different ways. As Tolstoy might have said, all
good conferences are alike, but a bad conference is bad after its own fashion. There is
much to be learnt from the variety of ways in which conferences can fail victims.
However, it is vital to bear in mind that these seven cases are to some extent outliers in
 the data set: they are seven of only 19 cases where victims were not satisfied, and of
these 19, a further six were not dealt with by a conference.

6.2 Satisfaction: Court vs Conference

All victims were asked whether: ‘You are satisfied with the way your case was dealt with
by the justice system’. Overall, there was no significant difference between the groups
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on this question (54 percent of the court victims vs 63 percent of the conference victims
were satisfied, Fig 6.1): about one fifth of both groups said they were not satisfied (21
percent of court victims and 22 percent of conference victims). More of the victims who
actually attended a conference were satisfied than those who were assigned to a

conference: indeed, significantly more of those who attended a conference were satisfied
compared with those whose cases were actually dealt with in court (72 percent vs 50

percent, p<.01).

Fig 6.1 Satisfied .with the way case was dealt
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As a further indicator of treatment satisfaction, all victims were asked whether they were
pleased that their case was dealt with in the way it was (whether by court or by
conference), rather than by the alternative treatment. This was a more difficult question
for the court victims to answer than for the conference victims: most people have an idea
about what it would be like to have their case dealt with in court (even if it is a mistaken
idea, given the surprise many court victims felt about their lack of role in the process),
whereas only about half of the court victims had actually heard of conferencing. They
were asked to form a comparative idea based on a brief description of conferencing
given at the interview. Significantly more conference victims than court victims agreed
that they were pleased their case was treated the way it was, rather than by the alternative
treatment (49 percent vs 68 percent, Fig 6.2)(p<.05).
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Fig 6.2 Pleased case was treated as it was
assigned - All Victims
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Court Conference

Court and conference violence victims were equally pleased about the way their case
was dealt with (66 percent of both groups). For the property victims, by comparison,
there was a significant difference between the treatment groups: 70 percent of the
conference victims said they were pleased, compared with 42 percent of the court victims
(p<.05) (Table 6.1).

Conference victims only were asked whether: ‘The government should use conferencing
as an alternative to court more often’. Seventy percent said that it should be used more
often while 12 percent disagreed: there was little difference between violence and
property victims. Both satisfied and dissatisfied victims sometimes agreed with this
question. The victim in JPPOO2 was most unhappy with his experience: he had been
unbriefed by the police, the whole onus of the outcome had been on him when he had
been given no idea of what was acceptable and the facilitator was an older man whose
body language said that he didn’t want to be there. In spite of this he said: “This is a
good program, worth a try, even though I question its value for people with a criminal
history.” On the other hand, the victim in JPP049 was very happy with her conference:
she said it was well organised and went smoothly and that ‘it felt like a serious event’.
She also commented that she believed conferences were more suitable than court for
recidivist offenders so that more attention could be paid to their family circumstances
and the reasons for committing the offence.

A moderately high degree of satisfaction with the conference process was indicated by
the percentage of all conference victims — 74 percent — who said that they would
‘probably’ or ‘definitely’ attend a conference again if they were the victim of a young
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person’s offending again, while only seven percent said they would ‘definitely not’
attend.

Table 6.1: Satisfaction with Treatment, Property and Violence Victims.

Court Conference
(n) % (n) %
‘The government should use conferencing as an alternative to
court more often’
Property victims - - 26) 72
Violence victims - - (16) 66
‘If you were the victim of a young person’s offending again, you
would attend a conference again’
Property victims - - 0 78
Violence victims - - (16) 66
‘If you were the victim of a young person’s offending again, you
would NOT attend a conference again’
Property victims - - €] 11
Violence victims - - &) 20
Satisfied with outcome immediately post-conference
Property victims - - 30) 81
Violence victims - - (14 56
(If yes) % still satisfied with outcome at interview:
Property victims - - (25) 83
Violence victims - - (14 100
Satisfied with the way the case was dealt with
Property victims 32) 53 (32) 60
Violence victims (14) 58 21 63
Pleased that my case was dealt with in the way it was’ (rather
than by the alternative treatment)
Property victims 22) 42 35 70*
Violence victims (16) 66 (19) 60

* p<.05

Table 6.1 reveals that about three-quarters of property victims (81 percent) were
satisfied with the outcome immediately after the conference and, 83 percent of these
were still satisfied at the time of the interview six weeks later. However, a bare majority
of violence victims (56 percent) were satisfied immediately
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after the conference, but 100 percent of them remained satisfied at interview six weeks
later. This apparent reversal in satisfaction levels over time may have been related to the
nature of the offences and the characteristics of victims and offenders in the two offence
categories. Typically, victims of property offences were middle class and middle aged
while their offenders tended to be young and poor (see Chapter 4). The outcome
agreement entailed undertakings made by the offender that were sometimes not
complied with, and the drop in satisfaction levels some weeks after the conference
almost always reflected failure in compliance. By contrast, victims and offenders in
violent cases had much more in common with each other in terms of age and
background (see Chapter 4). The offences were usually intensely personal and it was
more difficult to reach an outcome agreement that was truly satisfactory to the victim:
however, once that had been arrived at, there seemed to be less difficulty in achieving
compliance and hence ultimately a higher satisfaction level. Research findings by Pruitt
et al (1992) may be relevant here: they found that the best predictors of long-term
success in mediation were joint problem solving by the parties during the discussion
and procedural justice, that is, the parties’ perceptions that fair procedures were used.

6.3 Dissatisfaction: Court vs Conference

So as to find out the degree of dissatisfaction among those who were unhappy with their
experience, all victims were asked whether: ‘The way your case was dealt with made you
feel angry’. There was no significant difference between the treatment groups (28
percent vs 18 percent) (Fig 6.3).

Fig 6.3 The way case was dealt with made me
feel angry - All Victims

100

Court Conference

A similar picture emerged when all victims were asked whether: “You feel bitter about
the way you were treated in the case’. Almost the same percentage of both treatment
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groups said they felt bitter (Fig 6.4), but violence victims tended to agree more often
than property victims (Table 6.2).

Fig 6.4 The way case was deait with made me feel

100 bitter - All Victims

Court ' Conference

Perhaps the ultimate indicator of dissatisfaction with the way the case was dealt with by
the justice system is when victims are so unhappy that they wish to take the law into
their own hands. To explore this, all victims were asked whether: ‘You would do some
harm to your offender yourself if you had the chance’. Overall, 21 percent of the court
victims but only 6 percent of the conference victims said that they would (p<.01) (Fig
6.5), suggesting that the conference setting and the opportunity it provides to gain an
understanding of the offender and his or her circumstances significantly reduces the
desire for revenge.

Fig 6.5 Would harm offender if | had the chance -
: All Victims

100

Court Conference

As might be expected, there are very great differences between the violence victims and
property victims in their response to this question. Around seven percent of both the
court and conference property victims answered in the affirmative. For the violence
victims the response was dramatic: fully 54 percent of the court victims said they would
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do some harm to their offender if they had the chance, compared with only 7 percent of
the conference victims (p<.001) (Table 6.2).

Table 6.2: Dissatisfaction with Treatment, Property and Violence Victims

Court Conference

(m) % (n) (%)

‘The way my case was dealt with made me angry”

Property victims 8) 33 ®) 15

Violence victims - ’ (16) 26 ) 23
‘I feel bitter about the way I was treated’

Property victims ® 8 ®) 9

Violence victims ® 33 @)} 23
‘I'would do some harm to my offender if I had the chance’

Property victims )] 8 3 6

Violence victims (13) 54 ()] 7*
Dissatisfied with way case dealt with

Property victims (10) 16 (11) 21

Violence victims (8) 33 8 26
* p<.001

6.4 Good and Bad Experiences

To illustrate the ways in which conferences can succeed and fail for victims, it is useful
to look at some ‘good’ and ‘bad’ events, as measured by the reactions of the victims
who experienced them.

Victims who were happy with their conference described enthusiastically what it was
about it that they liked:

The victim in JVC008 was an eight year old boy who had been knocked unconscious by
the 14 year old offender (the son of neighbours) on his way home from school. His
parents were outraged by the assault which required an ambulance and hospital
treatment, and were further upset about the matter being dealt with by a conference,
which they anticipated would be a ‘soft option’. At interview the mother said that the
conference ‘was very fair to everybody. As a result of the conference we’ve now
become friends with Sam’s [the offender’s] parents. Sam had to come and do some
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gardening for us to make up for what he did. Barry [the victim] got very friendly with
him and used to go out and help him with the work...We are very pleased the case went
to a conference because Barry could see what happened and that made him feel
better...He would never have known that Sam had to pay for what he did if it had gone
to court.’

The victim in JVCO003 (Jane) was a librarian in a public library where a number of
young offenders had set a small fire. At her second wave interview (two years after the
incident) she said that some months after the conference a woman came into the library
and put out her hand to touch her saying ‘Do you remember me?” Jane did not know
who she was at first but then realised she was the mother of one of the offenders. She
told Jane how glad she was that her son had gone to a conference instead of court and
that everything was all right. Jane said she was delighted that the woman had made
contact, that it made her feel good that she had wanted to do so, and that it showed how
worthwhile the conference had been.

The victim in JPP100 managed a sportsground where the offender had broken some
windows and otherwise vandalised the facilities. She said that at the conference the
offender had been sullen and uncommunicative at first but became more engaged as the
conference proceeded. The outcome entailed his working at the sportsground on
Saturday mornings. He had been complying with this undertaking and the victim was
very pleased because she felt the offender was giving something back directly to the
community for the damage he had caused.

However, throughout the data analysis it has been apparent that there are a minority of
cases where the victims whose cases were assigned to conference have been extremely
dissatisfied with their experiences. In order to identify the worst of these, so that we can
see what we can learn from them, four key questions which are broadly measures of
satisfaction have been selected, and all conference-assigned cases identified in which the
victim responded with a score of less than 3 on a 5 point ‘strongly disagree...strongly
agree’ scale for at least three of the four questions (many victims whose cases were
assigned to court also felt dissatisfied, but this analysis is restricted to the conference-
assigned). The questions are:

* You are satisfied with the way your case was dealt with by the justice system
* You are pleased your case was dealt with by conference rather than by court
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* If you were the victim of a young person’s offending again, you would choose to
attend a conference again
* Immediately after the conference you were pleased with the outcome

There are seven of these cases, two involving property victims and five involving
violence victims. One of the violence cases (JVC011) was eventually dealt with in court
when the offender withdrew his admissions prior to the conference; another (JVC020)
was abandoned and no treatment eventuated when the offender withdrew his admissions
during the conference.

1. JPPO32 — The missing letters of apology

This case involved the theft of wallets from three victims while they were exercising at a
gym one lunchtime. The offenders were cousins, aged 12 and nine who lived with their
grandmother and who already were well-known to the police for similar offences. None
of the stolen cash was recovered. The conference agreement entailed the offenders’
writing a letter of apology to each victim, observing a 6pm curfew for three months,
cleaning up their grandmother’s yard, ‘especially the dog’s poo’, and ‘doing what
Nanna says for three months.’

It is not known whether the boys complied with the outcomes relating to their
grandmother, though the interviewer noted one month after the conference that they were
‘finding the curfew a trial’, so presumably the grandmother was enforcing it at that
stage. However, it is known that they never wrote the letters of apology. Two of the
three victims seemed philosophical about this, though they noted that they knew of no
follow-up by the police, and they believed there should have been some effort to get the
boys to comply. One of them commented that the gulf between her world and that of
the offenders was so great that she could not say what would have been a more
appropriate penalty, or one that they would more likely have complied with. However,
the third victim was seriously dissatisfied with the conference, and especially with the
failure of the police to follow up on the written apologies. At his second wave interview
two years after the offence he remained unforgiving towards the offenders. He said he
felt a lot less trusting in others as a result of the offence and believed the outcome ought
to have been more severe. When he was asked whether there had been any
consequences of the conference which made him now regret taking part he replied ‘The
fact that I haven’t received the letter of apology and that I wasn’t aware that non-first
time offenders could take part in a conference rather than go to court.’
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2. JPP042 — From disengagement and pessimism to restoration and optimism

The victim in this case was the managing director of a retail business with a number of
shops around Canberra. The offender was a 14 year old boy who had thrown rocks at
an illuminated business sign outside one of the shops when he was drunk and caused
damage of over $3000. Insurance covered all but $250 of this damage. The offender
had scarcely participated at all in the conference and the victim felt frustrated at his lack
of engagement. He was pessimistic about his complying with the outcome, which
entailed payment to him of the $250 insurance excess and a written apology. However,
when he was interviewed again two years after the offence the victim was full of
enthusiasm for conferencing. He had been astonished to receive both the money and
the apology and commented that if the case had been dealt with in court he would not
have received either of them.

3. JVCO11 - Not guilty?

This case involved an assault in licensed premises late at night by a 23 year old offender
on the 22 year old victim. The victim claimed it was an unprovoked attack resulting in
his nose being broken, shortly after he had undergone reconstructive nose surgery.
According to police records, the offender was removed by bouncers and taken to the
police station where he made full admissions about his responsibility for the offence,
though he claimed that the victim had advanced on him in a threatening manner. The
case was assigned to a conference and two attempts were made to hold a conference.
On the first occasion the offender was absent; on the second occasion the offender
would not clearly accept his responsibility for the incident and claimed it was self-
defence. He was advised that the conference could not proceed unless he made full
admissions; the offender said that he was willing to ‘say whatever’ to avoid court but at
this point the victim said his preference was for the case to go to court. Given the lack
of full admissions, it was decided to send the matter to court. The case was dealt with
eighteen months later and the offender pleaded not guilty. The victim was called as a
witness in court and freely admitted he had been drunk at the time of the incident. The
case was dismissed on the grounds of self-defence.

At interview the victim was incredulous at the court result and extremely unhappy about
the outcome. Two years after the incident at his second wave interview he remained
extremely upset. He said that he still had serious medical problems resulting from the
assault and that he had lost his job over the incident and his injuries. He said he never
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went out socially anymore because he had lost all confidence, trust and self-esteem, that
he still felt very embarrassed over the incident, and was angry and afraid of the offender.

4. JVCO012 — Nagging suffering and nagging retribution

Three friends were all in a nightclub when one of them was punched in the head by the
offender. His friend, Janet, intervened and was punched in the head and had her finger
broken as well. Then her brother intervened too and was also punched. The offender
was apprehended by police and admitted the assaults. The case was assigned to a
conference. The apprehending officer contacted the police gay liaison officer who
agreed to conduct the conference because all parties were members of the gay
community. The outcome of the conference was that the offender would perform 40
hours of voluntary work for the AIDS Council and make a $400 donation to AIDS
research. The police report states ‘All participants very satisfied with conference and
results.’

Two of the three victims did indeed express high levels of satisfaction with the
conference process. They felt it had been fair to all parties, that the apology the offender
had offered at the conference was sincere, that they were happy with the outcome
agreement and that they felt they could put the whole thing behind them. Janet felt very
differently, however. On the positive side, at her interview four weeks after the
conference she said that the conference had ‘helped a little’ in overcoming all the fears,
loss of confidence and increased distrust she felt as a result of the incident, that the
apology had been ‘somewhat sincere’ and that the conference had been procedurally
fair to her. She even agreed that the conference had taken adequate account of the
effects of the offence on her, that her anger toward the offender had diminished after the
conference, and her sympathy increased. However, she had been dissatisfied with the
outcome and believed that she should have received money from the offender to
compensate her for the harm she had experienced.

Janet’s injury had been more serious and long-lasting than that inflicted on her brother
and friend, but it is difficult to know whether this accounted for her markedly different
attitudes. At her second wave interview two years after the incident her views had
hardened. She now believed that the way the case had been dealt with was very unfair to
her and she was very unhappy that the case had been dealt with by a conference rather
than in court. She still was experiencing some medical problems with her broken finger,
and had received $9000 in Criminal Injuries Compensation for the injury. She said that
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she felt bereft of confidence and a sense of security as a result of the incident and hardly
went out anymore. She complained that ‘there is no record of the crime committed by
this person — they get off too lightly’ and indicated that she felt bitter and retributive
towards the offender, more so at this point two years later than she had done
immediately after the conference.

What we learn from this case is the apparently arbitrary way that victims may sometimes
decide whether or not they were happy about what happened in their conference.
Certainly Janet’s injury was more severe than her companions, but this does not
necessarily explain her very different attitude and the fact that she seemed to feel worse
about it as time went by. At her second wave interview she seemed to attribute to the
conference unfortunate events which had happened subsequently, whereas her co-
victims seemed to have put the offence and the conference behind them.

5. JVCO020 — Scapegoating, procedural injustice and the forgotten victim

Matthew, the 24 year old victim in this assault matter, was drinking on licensed premises
when a fight broke out involving one of his friends. He said that in the general melee he
tried to pull his friend out of the fight, when a ‘bouncer” hit him over the head and
ejected him into the car park, where the fighting continued involving both patrons and
security staff. Subsequently Charlie, aged 18 and employed on security at the pub,
attended the police station and made full admissions about having punched Matthew in
the face. In the view of the apprehending officer, other staff were directing blame at
Charlie and it appeared that he had been offered as the sole offender because he was
young with no prior convictions and likely not to be prosecuted.

The conference was attended by a large number of supporters of both Matthew and
Charlie. As soon as it began, Matthew said that Charlie could not have been the person
who assaulted him because he did not look anything like that person. Charlie’s
employer and workmates insisted that it was Charlie who was the assailant, (though his
family did not appear to believe that he had been involved). There were many claims
and counter-claims in the course of the conference flowing from poor police
investigation into the incident, including allegations that the victim and his friends had
provoked the brawl. It was complicated by poor and untrusting relations between the
licensee and the police, who frequently attended incidents at his premises and who
believed that the licensee was exploitative and irresponsible towards his patrons. After
about an hour of acrimonious discussion, the conference was abandoned as it was
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apparent that there was no agreement on what had happened and no likelihood of
reaching an outcome acceptable to all the parties.

The licensee subsequently made a complaint to the ACT Ombudsman concerning the
conduct of the conference. This resulted in an internal police investigation in which the
author, as an observer of the conference, was required to give formal evidence regarding
the proficiency and professionalism of the facilitator, who ultimately was fully
exonerated but who never conducted another conference. It also led to formal
‘counselling’ of the investigating officer for the sloppiness of his investigation: he had
wanted to send the case to court after the conference broke down, but the internal
inquiry decided, thirteen months after the original incident, that no further action would
be taken in the case.

Matthew was very angry and disappointed at what had happened in this case. His rage at
the injustice of having effectively nothing happen following the assault had led to his
carrying a knife for several months, and in fact to pull it out when the same friend again
got into a fight. He spontaneously said at interview that if he ‘ran into’ his assailants
from the original incident he would probably attack them in revenge for what happened
to him. He had been very upset at the way the conference unfolded, although he
believed that the police had been fair and that he had had an opportunity to express his
views. He wished the case had gone to court because he believed that way all the co-
offenders would have been prosecuted and punished (in fact this could not have
happened as only Charlie had been identified as being involved). Two years after the
incident he remained extremely angry because he saw the licensee and his security staff
as having ‘got away’ with assaulting him.

6. JVCO032 - A facilitator who failed a cross-cultural challenge

The victim in this incident, James, was 16 at the time of the incident. He had been
nominated by his school as a ‘bus prefect’ to maintain order on the school bus, which
carried children of all ages to various schools. His mother said at interview that he had
had trouble over a long period with an 11 year old Asian who persistently misbehaved
on the bus. One day after telling him off, James pushed him causing him to fall and
bruise his chest. James told one of the teachers at his school about it right away and
admitted that he should not have done this. Two days later the child’s uncle, aged 24,
came looking for James, boarded the school bus and punched him twice in the face.
James went to hospital casualty for his injuries to be attended to: three months later he
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still could not breathe through one side of his nose and required surgery for a deviated
septum. The medical bills were extensive and continuing.

James said that when he and his parents and other supporters arrived at the police
station for the conference they felt extremely uncomfortable as they were required to
share the very small foyer area with the offender and his supporters. James and his
family were given very little information about what was expected of them. The
offender’s family and friends spoke little English and most of what they had to say was
conveyed through a bilingual supporter attending with them. The victim’s side felt
intimidated by not knowing what was being said between the offender’s supporters and
at one point James said that he wanted to hear what was being said in English or he
would leave the conference. The communication problem was compounded by the very
poor facilities at the police station where the conference was held: James’s mother said
that it was sometimes difficult to hear what was being said owing to the noise from other
parts of the station.

The offender felt some degree of justification for his actions because of the assault on
his nephew and several times through the conference said that he wanted James charged
and that he was as guilty as he (the offender) had been. The facilitator said that this
prior matter was ‘ancient history’, that James was the victim here and they were not
there to discuss anything other than the assault on James. The discussion meandered
fruitlessly for almost three hours. Finally the facilitator called on James to say what he
wanted to come out of the conference. James said that he had not expected this and
could not think of what would be appropriate. Finally he said he wanted a written
apology. (This was complied with: James’s mother said that they had received a very
nice letter, but she assﬁmed the offender had not written it himself).

James’s mother said that having to say what they wanted was a very difficult thing for
them as they had no idea what was appropriate. For example, they did not ask for any
financial restitution for medical expenses because they did not know whether this
would be acceptable. The family felt very uncomfortable about being placed in this
position. They left the conference feeling extremely dissatisfied, especially after
James’s father had asked the offender how he felt about what had happened and he
replied “Well I got out of that lightly didn’t I".
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After the conference the parents talked at some length to the facilitator about what had
happened. The facilitator told them that he did not agree with conferencing ‘so don’t
blame me’; he also said that it was not the fault of the police that the offender had been
dealt with by a conference, but rather the fault of the ACT Government which had
introduced the program. James’s mother reiterated several times at interview that she
did not blame the facilitator or the police generally for what had happened — in fact she
felt that the facilitator had been ‘very good’. The facilitator also told the parents that
they were lucky James hadn’t been more seriously hurt as Vietnamese youths
commonly carry knives (this offender was Cambodian). James’s mother is now
thoroughly upset and suspicious about ‘all Asians’ and his father plans to write to
‘somebody’ and complain about what happened. The parents have a high level of
regard and trust for the police and James’s mother said she was grateful for the advice
about staying away from Asians.

As acoda, James’s mother remarked at the end of the interview that she realised that
‘you can view the police differently when you’re on the other side’. Their 11 year old
son had recently been involved in a car accident: he had caused it by careless bike riding
and in avoiding him the driver had written off her car. The police had spoken to them
several times about what had happened and their son’s culpability in the accident.
Finally they had told them that he would not be charged. She said she was very upset
that the police could even consider charging an 11 year old for this, but she
spontaneously commented that the situation had probably looked very different from
her son’s offender’s point of view. A skilled facilitator could probably have used these
feelings as the basis for building a bridge of understanding between James’s family and
his assailant, instead of leaving them more divided and antipathetic than they had been at
the outset.

7. JVCO57 — A tiny crime with massive victimisation unacknowledged

Dianne was a store detective for a large retailer. She noticed Alice, the 16 year old
offender, take some goods and leave the store without paying for them. She approached
Alice and asked her to return to the store with the stolen goods; Alice swore at her and
turned away. Dianne took her by the wrist and a brief struggle ensued in which Dianne
was very slightly injured. In the month preceding this incident she had been assaulted
on two other occasions when apprehending shoplifters. A month after the present
incident she had ‘made a mistake’ regarding the apprehension of a store customer
which she attributed to the assaults she had experienced immediately beforehand. She
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recognised her culpability in this ‘mistake’ and was extremely anxious about it to the
extent that she failed to appear for a disciplinary meeting with her employer and was
dismissed from her job. She had been undergoing psychological counselling since that
time and had been told that she should not work. As a result of the incidents she
scarcely left her house for several months, though she decided ultimately that both for
financial and health reasons she needed to work and had found another job just prior to
her interview.

Dianne says she did not wish to take part in the conference but said she was ‘hounded’
by the police until she agreed. But most of all she was unhappy with the way the
conference was conducted because she felt Alice was not obliged to confront her
behaviour or take responsibility for it. Soon after the conference began Alice had
become extremely upset and left the room, saying she was not prepared to continue.
She agreed to stay after discussion with the facilitator and one of her supporters outside
the room. Dianne felt that thereafter she was treated ‘with kid gloves, as if she was a
little girl not a 16 year old who should take responsibility for what she had done.’

Dianne felt that throughout the conference all the attention was on Alice and almost
none given to what she had suffered. She said that she did not especially want anything
from Alice other than a genuine expression of remorse. This had been her main reason
for attending but she felt she was worse off after the conference than before it because
she had had to talk about the incident all over again and got nothing out of it. She was
particularly upset that after being ‘hounded’ to take part she was not aware of any
follow-up by the police regarding the outcome (which entailed undertakings for Alice to
live at home for certain periods each week). All Dianne knew was that nothing had
come of the invitation she had made to Alice to ring if she wanted to meet for coffee and
say she was really sorry. However, she was very familiar with the shortcomings of the
court route and did not believe there would have been any better outcome, either for the
offender or herself, if the case had gone to court.

Dianne had been seriously traumatised by a series of prior incidents and she readily
admitted that she did not blame all her health problems on this particular matter. At no
time did Dianne indicate that she sought any material restitution from the offender.
However, she attached a great deal of significance to the idea of a sincere apology; she
saw that because the offender was so engulfed by her supporters there was no
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possibility of the offender apologising to her in that setting but she was extremely

disappointed that she did not take up her offer to meet her privately.

6.5 Lessons From Failed Conferences

There are several lessons we can learn from these cases in terms of improving aspects of

the process and the outcome from the victim’s perspective:

Poor investigative police work, especially concerning the question of offenders’
accepting responsibility for the offence, will always have dire consequences in the
conference when attention is turned to the minutiae of what really happened. This
problem was very evident in JVCO11 and in JVC020. Some of these problems
would be alleviated by having a different threshold of responsibility for the offence
than the present requirement of ‘full admissions’: for example, in JVC011, while the
offender refused to take the complete blame for the assault, he possibly would have
‘declined to deny’ responsibility. This is the standard required in New Zealand,
where it is written into the legislation and appears to circumvent some of the
difficulties surrounding a requirement for full admissions.

Insufficient preparation of victims (and of offenders) regarding their role in the
conference, their expectations about the outcome and their rights in terms of
requesting reparation, can all have serious negative consequences for victims. It is
plain that a face-to-face meeting with their offender has the potential to be traumatic
rather than restorative for victims. Victims need to feel confident about their
participation in the process, they need to have given thought to what they want to
come out of it and to feel confident about the legitimacy of their pursuing that
outcome. This preparation also entails emphasising to victims the need to bring
supporters with them. The isolation and vulnerability felt by the victim in JVC057
was compounded by the fact that she brought only her husband with her, who
contributed very little to the discussion, whereas the offender was accompanied by
eight voluble supporters. This case also illustrates the risk of revictimisation for
victims in the conference setting: the offender was shielded by her supporters from
bearing responsibility for what had occurred and the facilitator gave far too little
attention to the victim’s point of view. It is also vital that victims are given realistic
expectations about what can be achieved with a restorative process: over-optimistic
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assessments of likely outcomes can lead to disappointment and feelings of being let
down if those expectations are not met (see Reeves and Mulley 2000, Erez 2000).

Poor conference organisation can also have devastating consequences for victims.
Obliging victim parties and offender parties to share the same limited space prior to
the conference is patently unacceptable and requires only a moderate degree of
forethought to avoid. If both must use the same reception area, then one party or the
other can be asked to arrive in advance of the other and taken to the conference
room. This is absolutely essential, as victims can otherwise begin the process
seriously intimidated by the offender party in the absence of any mediating
authority. Likewise, poor facilities with lack of privacy, interruptions, noise, all
contribute to a negative atmosphere in which to hold a conference. Attention should
also be given to the issue of interpreting services when not all participants speak
fluent English: in JVC032, communication difficulties contributed to feelings of
distrust and suspicion between the participants.

Inadequate training of facilitators can have serious consequences in numerous ways.
The facilitator in JVC032 had personal prejudices inappropriate for a police officer
in any role, but in addition was poorly trained and ill-disposed towards the program.
His comments after the conference was over left the victim party more anxious and
angry than they had felt at the beginning. There is no need to use facilitators who
are opposed to restorative justice when there are so many favourably-disposed
people who can do the job. Facilitators should be trained to ensure that ‘ancient
history’, that is, precursors to the offence, is not ignored when that history is the
emotional heart of the current offence.

Follow-up of conference agreements must be carried out rigorously to monitor
compliance by offenders, particularly with letters of apology. Victims must be
notified that agreements have been honoured so that they can feel a sense of closure
about the offence and the conference.

Excessive focus on the offender and insufficient attention being given to the victim’s
perspective clearly disadvantages victims. JVCO57 illustrated the dangers here.
Placing victims under pressure to attend so that they feel bullied and coerced is
plainly no basis on which to conduct a conference. Brown (1994) has expressed
concerns about the possibility of victims being coerced in this way:
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‘If the victim is approaéhed by law enforcement officials, the fact that the state or
its surrogate initiates the discussion may create pressure to take part...In
addition...the victim may feel some moral or psychological pressure to
participate. The very rhetorical appeal of the program may induce a sense of
guilt in a reluctant victim...This could be traumatizing to victims who may
already be experiencing a sense of vulnerability and loss of control’ (p1266).
The main issue in JVC057 was not so much how to dispose of a minor shoplifter, but
rather how to help a victim who had suffered disproportionately and who ultimately was

revictimised by the conference, but the conference failed to focus on this.

In summary, victims may be poorly served by conferencing when there is sloppy police
investigation of the offence, when facilitators are inadequately trained, when the actual
conference is badly organised with insufficient facilities for the participants and when
victims are not sufficiently clear about their roles and legitimate expectations.

6.6 Conclusion

The experience of victims in restorative justice programs in the past has not often been a
happy one. Where their views have been examined at all, victims have sometimes said
they felt they have played ‘second fiddle’ to the offender in terms of both process and
outcome. Chapter 3 canvassed some of the more egregiously offender-oriented
programs of the early eighties in Britain where the victim was produced mainly as an
object for the offender to ponder in facing up to his or her culpability, with little effort
made to repair the harm that had been suffered. Marshall and Merry (1990) suggested
that when reparation and offender diversion are sought within the one forum, the victim
usually lost out because diversion tends to override all other goals. They concluded that
in these British programs it was almost always the case that the offender’s interests
were promoted and the victim’s interests were neglected. Maxwell and Morris (1993)
in their evaluation of the New Zealand Family Group Conferencing program stated “[I]t
is our view that this has occurred in the New Zealand system of youth justice too’ (p
189). Brown (1994) went even further in proposing that :

‘[Gliven the vital emotional issues at stake for most victims, [restorative justice]
may actually harm victims recovering from crime...[A] victim’s recovery in the
wake of crime is a delicate process and generalizing about what is best for
victims is very difficult and dangerous’ (p1273).

The data discussed in this Chapter are mixed. They tend to indicate that victims usually
had a better experience with a conference than with court, but that sometimes a
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conference was a much worse experience than court. Most of the victims whose cases
‘were dealt with in court effectively had no experience of the court process because they
had not role to play in the disposition and had little opportunity to observe it. For some
victims, this was a relief — for example, most of the small shopkeepers and shop
managers in this data set (15 percent of the total) who are repeatedly victimised by
shoptheft (but who often experience real trauma around both their victimisation and their
involvement in apprehending their offenders) have no desire to take up their evenings
attending the conferences of those offending against them'. They frequently said that
they were happy to hand the matter to the police and the courts and wanted no further
involvement. For victims of more personal crimes, this lack of participation in the
process was a source of annoyance and frustration, as we have seen, and many of those
with no prior experience of the justice system were incredulous that this was the normal
experience for victims in our court process.

Most of the victims whose cases were dealt with by a conference had definite opinions:
this tended more often than court to be either very satisfactory or very unsatisfactory.
As well, victims of violent crime tended to have more definite opinions than did property
victims and fewer were indifferent; this seems to be associated with the more personal
nature of the crime. |

So conferences are by no means superior to court for victims on every occasion. It may
be that they are more satisfying for victims who are highly emotionally engaged with the
offence, but these are the very same people for whom conferences can be most risky.
Court may not help victims of uncontested cases very much, but neither does it harm a
great deal. When victims expose themselves to the conference forum they may
sometimes suffer victimisation over again. But this occurred only in a minority of cases
and the data show that on most measures victims whose cases went to conference were
more satisfied than those whose cases were dealt with in court.

! Coates and Gehm (1985) remarked that in their study a number of victims were unhappy about the
amount of time involved in participating in the program.
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CHAPTER 7

Victims and Offenders: A Relational Analysis

7.1 Introduction

ver the past thirty years or so, there have been challenges in western criminal
O justice to traditional views about both the victims of crime and their offenders.
Chapter 2 described the rise of the victim movement world-wide, which led to increasing
attention being given to fairness and justice for these forgotten third parties in the
contest between the offender and the state. At the same time, issues relating to increased
protection of offenders’ rights and the ‘due process’ model of criminal justice (Packer
1968) have been just as much a matter for debate. Both of these well-justified concerns
were soured however, almost from the outset, by conservatives on both sides who
characterised them as moves in a zero-sum game, where any enhancement in the rights
of one was assumed to be at the expense of the other (Elias 1986).

7.2. The Zero-Sum Analysis

Now we consider the relationship between the outcomes for victims and the outcomes
for offenders in the justice system. Figure 7.1 shows four logical possibilities in
respect of victims and offenders winning and losing on any interest they have.

Figure 7.1: Possibilities for Victims and Offenders According to the Zero-Sum

Theory of Justice.

Offenders
Win Lose
Victims Win 1 2
Lose 3 4

For certain victim advocates and for many conservative politicians who advance a
straightforward pro-victim, anti-offender position, Cell 3 is the concern. They believe
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that any right or benefit given to offenders will be at the expense of the rights or
interests of victims. A win for offenders will always mean a loss for victims.

Youth advocates and adversarial defence lawyers sometimes argue that their concern is
the win-lose outcome in Cell 2. Sandor (1994), for example, in referring to various
changes proposed by Australian governments for dealing with young offenders, argued
that criticisms of the changes were dealt with by cloaking them as enhanced victims’
rights; ‘The prominence of the victim discourse makes it possible for their schemes to
be presented as pivoting on the rights of the victim rather than infringing the rights of
the alleged offender.” (p 154) The implied argument here is that any move to give
victims rights or serve victim interests in the criminal process will result in victim
interests being asserted against offender interests. We also see this perspective
commonly in arguments against victim impact statements (see for example Rubel 1986).
Erez (1990) commented that ‘[JJudges and defense attorneys equate sensitivity to
victims’ problems with lack of fairness to the defendant’ (p 24). The concemn is that
victims will only use their right to speak to pressure the court for heavier punishment of
the offender. A win for victims becomes a loss for offenders.

Critiques of restorative justice also often make assumptions about the inevitable win/lose
character of victim-offender transactions. They usually refer to inherent dangers for
both parties, but most often the offenders - an irony given that offenders tend to indicate
higher levels of satisfaction with restorative processes than victims do (Strang et al 1999,
Maxwell & Morris 1993). Levant et al (1999), for example, suggested that
‘conservatives endorse restorative justice as a means of securing more justice for
victims. In doing so, they often attempt to increase the punishment of offenders’ (p 6).
Likewise Wundersitz (2000) writes: ‘Because of such factors as the central role
accorded to victims in the process, the focus on restitution and the individualised nature
of their outcomes, conferences could become a highly punitive arm of the state-centred
justice system.’ (p 116). From the victim standpoint, criticism has been made of the
limited attention given to the victim’s perspective in early victim-offender mediation
programs discussed in Chapter 3 that were focused so specifically on diverting
offenders from prosecution (Dignan 1992).

Thus both victim advocates and offender advocates often adopt a zero-sum analysis of
the criminal justice game, whether it is played out in the traditional adversarial system or
in a restorative setting - any win for one side means a loss for the other side. In
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summary, the zero-sum hypothesis is that most encounters in both court and conference
will fall in cells 2 and 3 of Figure 1.

7.3. The Non-Zero-Sum Restorative Justice Analysis

Notwithstanding the critiques, the restorative justice theoretical position is that win-lose
can be avoided and transformed to win/win. This is because the opportunity for
confronting one another directly in a restorative setting ought more often to provide
opportunities for synergy of emotion than court. In addition, the restorative justice
critique of traditional courtroom justice is that what we get is something worse than win-
lose. We get lose/lose. This is because of the relational nature of hurting and healing.
Hurt tends to beget hurt. We see this lose/lose relational claim in the theorising of
Thomas Scheff (1994) on shame-rage spirals. Obversely, in the writing of Howard
Zehr (1985) we get the notion that healing begets healing. This is why some restorative
justice theorists actually prefer the label ‘relational justice’ (Burnside & Baker 1994).
Schluter (1994) argues that this is a preferable term because one of its foundations is to
regard crime as a ‘breakdown in relationships; even in those cases where the offender
does not personally know the victim, a relationship can be said to exist by virtue of their
being citizens together, bound together by rules governing social behaviour.” (p24)

This view is close to Zehr (1985) who believes that crime should be seen as ‘a wound in
human relationships. The feelings that victim and offender have toward one another are
not peripheral issues, as assumed by our justice system, but are the heart of the matter.
Relationships are central.” (No page numbers). |

At the root of this relational claim is the view that hate and love are socially contagious
emotions. Practices where one party hurts another creates emotions in the hurt person
that may cause them to want to hurt as well. Generous acts of healing, on the other
hand, may engender generous feelings in the healed person, which make them want to
reciprocate with their own gestures of healing. For example, there may be more
opportunity for empathy and understanding to develop between victims and their
offenders when they interact directly with each other. On the offender side, Harris
(1999) has shown more offender empathy in conferences than in court. Data in Chapter
5 show more victim empathy in conferences than in court. So now the question is
whether empathy on one side elicits or reinforces empathy on the other side. Do the
dynamics of restorative justice present an opportunity for victims and offenders to act
directly upon one another in ways impossible in the formal justice setting? If Zehr and
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other theorists are right that relationships are central to restoration, then victims and
offenders ought to influence each other through the character of their interaction in this
setting. We postulate that this influence will be positive and that both parties win.
Theoretically the influence can equally well be negative, enhancing the likelihood of
lose/lose, but this outcome is as empirically testable as win/win in both adversarial and

restorative settings, as we shall see.

We can reach the same theoretical conclusion about the enhanced potential for
restorative justice to deliver win/win outcomes by game theoretic analysis. Von
Neumann and Morganstern in their 1944 classic postulated that all games could be
classified into singular (such as investing on the stock market), dual or zero-sum (like
chess, or poker, or as the victim and offenders advocates claim, the adversarial court
system) and plural games: the last could be further sub-divided into cooperative and
non-cooperative. In all plural games, the players have more than one active interest at
stake, and in cooperative plural games, which are based on coalition behaviour, parties to
the coalition may distribute their ‘payments’ to maintain the coalition. In a restorative
setting such as a conference, parties have a number of ‘payments’ at their disposal:
apologies, forgiveness, empathy, restitution, avoiding a criminal record: everything that
both sides stand to gain by reaching an agreement and everything that both invest in
achieving the agreement. The claim, therefore, once again is that the conference presents
a superior opportunity compared with court for a win/win outcome, given that the
players have so many more ‘payments’ available to play with, compared with what is
available for them in court. By pluralising the interests of the parties, more degrees of
freedom are in play for constituting an outcome favourable to each party,
simultaneously.

This phenomenon can be observed in the realm of international diplomacy, especially in
trade negotiations. Often agreement between countries on a particular issue becomes
impossible. But when this happens, the strategy often employed is to broaden the
negotiation agenda. Braithwaite and Drahos (2000) illustrate this with a hypothetical
example of a dispute between Italy and Greece about Italian air pollution, which might
be resolved by the Greeks undertaking to move on a Greek-Italian impasse on olive
markets. Broadening the agenda, and therefore increasing the likelihood of reaching fair
and just outcomes to all parties is theoretically much more feasible in restorative justice
settings which provide opportunities for more to be placed on the table than courts can
do. The most crucial difference between the two institutions here is that courts narrow
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the issues only to legally relevant ones, while restorative processes expand the interests
at stake to all that is emotionally and materially relevant to the parties.

In summary, while the zero-sum hypothesis (win/lose) is that win/win will not occur (or
in weaker form, will rarely occur) in criminal justice games, the restorative justice
hypothesis is that victim-offender win/win will be common in restorative justice and
much more common in restorative justice than courtroom justice. In addition, the theory
of restorative justice, also contrary to the zero-sum hypothesis, is that lose/lose will be
common in the adversarial climate of the courtroom, and much more common than in
restorative justice conferences.

In this research we define a variety of different kinds of win/win and lose/lose
comparisons for victims and offenders. Then we test whether, in accordance with the
restorative justice theory, win/win is common in conferences and more common than in
court. After that we test whether lose/lose is common in court and more common in
court than in conferences. Finally we examine the propensity for win/lose outcomes in
both settings.

We find that the restorative justice theory is strongly supported on all counts. Contrary
to the claims of zero-sum advocates, criminal justice is found to be rife with win/win and
lose/lose, with win/win being more common in conferences and lose/lose more common
in courtroom justice. We also find that win/lose occurs in both settings, though much
more often in court than in conference, and much less often than win/win.

7.4. Testing the Relational Hypethesis

But more is required for the relational hypothesis to be correct as the explanation for
this pattern. There might be non-relational reasons for win/win to be more common in
conferences. For example if there are more good things to give away to both victims
and offenders, then win/win is more likely for non-relational reasons. For example, if
conferences are in general a procedurally fairer process than court, fairer for anyone and
everyone, then there is win/win on fairness that is driven by the procedures of the
institution rather than by relationships between people within it.

If the relational hypothesis is the explanation for why win/win is more common in
conferences, it will also be true that a win for the victim will increase the odds of the
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offender winning and vice versa. A strong win/win result will not be simply a result of
victims having good chances of winning and offenders having good chances of
winning, so that the odds of both winning are statistically high. If it is true that one of
them winning has a relational effect on the odds of the other winning, then the
probability of win/win will be higher than the probability of the victim winning
multiplied by the probability of the offender winning.

If what conferences do is simply to make it independently more likely that offenders
win and victims win, that is, if there is no relational effect, then expected win/win is the
probability of one winning times the probability of the other winning. But if the
relational hypothesis is right, a win for one produces an emotional contagion and
behavioural reciprocity that increases the odds of a win for the other. Obversely with
lose/lose, when one hurts or is hurt, the other is more likely to hurt and to be hurt. If the
concordance between victim and offender that we observe is greater than the
concordance we expect statistically, then we can conclude that one party is influencing
the other.

Figure 7.2 helps show the three possibilities we are exploring in this second section of
the data analysis.

The first panel in Figure 7.2 shows the independence hypothesis - the satisfaction of
victim needs has no effect on the satisfaction of offender needs and vice versa. The
expected win/win frequency will be a simple multiple of the odds of the victim winning
times the odds of the offender winning.

The second panél shows the relational outcome. When the victim's needs are met, this
increases the prospects that the offender's needs will be met and vice versa. Win/win is
more likely than the unconditional joint probability of each winning.

The third panel shows the zero-sum outcome. When a victim wins, this reduces the
odds of the offender winning, and vice versa.



158

Figure 7.2: Independent, Relational and Zero-Sum Models of Victim and
Offender Needs'

INDEPENDENT RELATIONAL ZERO SUM
Victim needs Victim needs Victim needs
Offender needs Offender needs Offender needs

7.5. Method

We use RISE data about what victims and offenders say of their experiences in court
and in the restorative justice setting of conferences to test the extent of win/win
outcomes for victims and offenders. We also explore a relational theory of restorative
justice, by looking at whether and how they react to each other and the way they have
been treated. Four areas have been selected for this investigation, on the basis that each
of them is important for testing the possibilities for win/win outcomes and that each
provide plausible opportunities for one party to influence the feelings and attitudes of
the other in ways that might be beneficial for both (or harmful for both):

1. Emotional harm and restoration

2. Participation in the process

3. Perceptions of procedural justice

4. Perceptions of the legitimacy of the process

The questions selected for this analysis concern victims’ and offenders’ attitudes
towards the other party in the incident in each of these areas, and feelings about what
happened to them in the disposition of their case®. They were chosen because either

! Thanks to Philip Pettit for suggesting this model

? These questions are abbreviated in Tables 7.2-7.15 for reasons of space. They are listed in full in
Appendix 7.1.
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identical matching or reciprocal matching of questions from the victim and offender
interviews could be achieved:

. Identical matching - where both victims and offenders have been asked the same
question, for example, “You were treated with respect in the court/conference.’

. Reciprocal matching where victims and offenders have been asked about the same
feelings or experience from their own perspective. For example, offenders are asked
‘Were you treated in the conference/court case as though you were likely to commit
another offence?’, and victims are asked ‘Do you anticipate the offender will repeat the
offence on you or another victim?’

Wherever possible, the responses of victims and offenders whose cases went to
conference are compared with the responses of victims and offenders whose cases went
to court, to show how often win/win occurred in each treatment. However, victims
whose cases went to court rarely attended their court case and were therefore unable to
answer questions about what happened in the disposition of their cases. For these
questions, only the responses of victims and offenders who went to conference are ’
presented. These data will show how common win/win is in conferences without

reference to a court comparison.

The data set consists of cases with varying numbers of both victims and offenders: the
maximum number of victims in any one case was eight and the maximum number of
offenders was six (Table 7.1). Where there was more than one offender in a case, all
were co-offenders who had acted together in one or more offences being dealt with at
the same time in their court or conference disposition. Where there are multiple victims,
each may have experienced different offences committed by the same offender(s) on
different occasions (e.g. serial house burglary) but ‘bundled’ by the police and dealt
with at the one disposition, or they may be victims of the same offence committed
serially against them on the one occasion (e.g. multiple victims of assault by the same
offender(s) on the same occasion). '
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Table 7.1: Number of Victims and Offenders in All Property and Violence Cases

Victim Number
Offender
Number 1 2 3 4 5 7 8 Total
1 95 5 2 102
(69%) (4%) (1%) (74%)
2 17 3 1 1 22
(12%) (2%) (1%) (1%) (16%)
3 8 1 1 1 1 12
(6%) (1%) (1%) (1%) (1%) %)
4 1 1
(1%) (1%)
6 1 1
(1%) (1%)
Total 122 9 3 1 1 1 1 138
(88%) (7%) (2%) (1%) (1%) (1%) (1%) (100%)

Mean n of victims per case = 1.25

Mean 7 of offenders per case = 1.34

The victim/offender pairs in the analysis that follows consist of all victims in the data set
described in Chapter 5, paired with Offender 1 and, where they were victimised by more

than one offender, Offender 2. There were 169 pairs consisting of each Victim 1-n and

each Offender 1, and 59 pairs consisting of each Victim 1-n and each Offender 2.

Analysis relating to Offender 3-n was omitted owing to lack of data

It is important to note in the analysis that follows that not all of these victims and

offenders were able to answer every question. Besides the victims who could not answer

questions about what happened in the disposition of their case because they were not

present to experience it, in other cases, respondents couldn’t answer questions for other

reasons: for example, the question “You felt the apology [you received] was sincere’

could be answered only by victims who had in fact received an apology. Because there

were varying numbers of victims and offenders able (or willing) to answer each

question, the completion rate for each pair of questions (for every victim with each of
Offender 1 and, where relevant, Offender 2) is noted in Appendix 7.2.
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Completion rate refers to the percentage of all possible victim/offender pairs where both
parties responded to the question.

7.6. Data

The tables that follow show the extent of concordance between victims and offenders in
their answers to these questions; that is, the percentage of cases where both parties
responded ‘strongly agree’ or ‘agree’ or ‘neither agree nor disagree’. The third
category, ‘neither agree not disagree’, was added to increase the number of cases which
could reasonably be included in this analysis®. This concordance is recorded as
‘win/win’ when both parties responded positively to a positive question: for example,
where the offender ‘agreed’ in response to the question ‘The conference/court case
allowed you to make up for what you did’, and the victim ‘agreed’ in response to the
question ‘You felt the apology you were offered was sincere’. The concordance is
recorded as ‘lose/lose’ where both parties responded positively to a negative question:
for example, where both the offender and victim ‘agreed’ in response to the question
“You feel bitter about the way you were treated in the case’.

To check the effect of using this means of increasing n, all analyses have been re-run
excluding the ‘neither agree nor disagree’ responses. This cuts the sample size
substantially (by about one third). These results were substantively the same and all in
the same direction even though, as expected because of the smaller n, there were fewer
differences that reached statistical significance (those occasions when they did reach
statistical significance are noted on the tables). For only one item did this more
conservative analysis result in a significant difference between treatment groups that was
not replicated with the larger analysis (see Table 7.4 - legitimacy); in no instance were
there significant differences between observed and expected values that were not
replicated with the larger analysis. Items in the tables are asterisked when this analysis
resulted in a significant difference between the two treatment groups or between
observed and expected values. They have a double asterisk when the difference is also

3 In some instances, available responses were not the ‘strongly agree....strongly disagree’ scale. For
example, Table 7.3 contains an analysis of responses to the victim question: ‘How helpful to you did
you find attending the conference/court case?” Available responses to this question were: 1. Very
unhelpful 2. Unhelpful 3. Neither helpful nor unhelpful 4. Helpful 5. Very helpful. In this case,
response 3 was treated as the equivalent of ‘Neither agree nor disagree’. For simplicity, the term ‘agree’
will be used throughout to include responses 3-5 on all five-point scales used in the interviews.
Appendix 7.3 notes how the scaled responses were treated in the analysis.



162

significant in the more conservative analysis where ‘neither agree nor disagree’ cases
were excluded.

7.7 Who Wins, Who Loses in Court and Conference?

7.7.1 Emotional Restoration post-treatment: the ‘healing begets healing” hypothesis
Victims assessing their offenders’ apologies as sincere is postulated to be associated

with their offender feeling empathy towards them, a powerful indicator of healing rather
than hurt and emotional restoration generally. All victims who said they had received an
apology were asked about the sincerity of the apology. This question was paired with
six questions asked of offenders which explore facets of empathy. Win/win occurred
when both parties said they ‘agreed’ in response to the question

Table 7.2 shows that win/win was far more common in conference than in court for
items signalling emotional restoration. Consistently across all items, when positive
emotions flowed from offenders, more of the victims in the conference group than the
court group perceived the apology they were offered as sincere. For Item 1 this
difference was statistically significant (p<.01). The opportunity the restorative setting of
the conference provides for this kind of interaction is illustrated by the following
exchange between two young men, one a taxi driver and the other his intoxicated
passenger who assaulted him after a misunderstanding between them (JVCO071):

Offender: Now I can see things from [your] point of view. I thought you were
totally different, I thought you wanted to fight me. I’ve been keeping an eye out

for you in case you wanted to run me down.’

Victim: I have to sympathise with you. Everything you’ve said I’ ve experienced
as well since it happened - feeling guilty, how this is going to affect my career.

Offender: It shouldn’t have happened should it - such foolish behaviour.

Table 7.2 also suggests that on emotional restoration almost always lose/lose may be
more common in court than in conference, usually around twice as common. But
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Table 7.2: Emotional Restoration Post-Treatment: Victim/Offender Pairs, Court vs Conference

Conference Court Conference/
Court Ratio

Offender Question/Victim win/win lose/lose win/lose win/win lose/lose win/lose win/win lose/lose
Question % % % % % %o % %
1) Understood how others felt/ 57 11 32 -8 25 67 7.12 * ** 0.44

Felt apology was sincere (n=66)

2) Others said you had learned lesson/ 58 9 33 33 8 59 1.76 1.13
Felt apology was sincere (n=66)

3) People indicated you were forgiven/ 48 13 39 25 25 50 1.92 0.52
Felt apology was sincere (n=68)

4) Felt allowed to make up for actions/ 63 4 33 42 8 50 1.50 0.50
Felt apology was sincere (n=66)

5) Affected by emotions of victims/ 39 15 46 33 25 42 1.18 0.60

Felt apology was sincere (n=66)

* p<.01.

** Significant for the more limited data set which excluded ‘neither agree nor disagree’ (p<.05)
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even in court, win/win happens more often than lose/lose. However, when we look at
win/lose, we find that there is some support for the zero-sum hypothesis in court where,
on average across all the items in the table more than half the victim/offender pairs
indicated win/lose and even in conferences this happened about one third of the time.

In summary, we find in terms of emotional restoration experienced after the treatment:

e consistently more win/win in conference than in court

e consistently more win/lose in court than in conference (with the exception of Item 5)
e consistently more lose/lose in court than in conference (with the exception of Item 2)

7.7.2 Emotional Harm Post-Treatment: the ‘hurt begets hurt’ hypothesis
Victims assessing that their offender is likely to repeat the offence is postulated to be

associated with the interaction being a harmful rather than a healing one. This is the
realm of hurt begetting hurt. A lose/lose outcome occurs when feelings of contempt,
anger or vengefulness are shared by the parties.

In Table 7.3, items 1-10 look at the links between victims expecting the worst, (that is,
anticipating their offender will reoffend) and offenders being angry and vengeful. An
apparently trivial case involving the theft of a pet rabbit (JPP052) illustrates this sort of
interaction. This theft, just one minor incident in an ongoing poisonous feud between
neighbours, was dealt with in court in a perfunctory way, as might be expected. When
interviewed after the court case, the victim said that the offender ‘keeps telling me she’ll
steal the rabbit again and bash me up as well, and her parents say it too.’

For almost all items relating to ‘expecting the worst’, there was more lose/lose in court
than in conference (the only exception were Items 8 and 10, where court and conference
scores were the same and negligible). For three of the ten items, (Items 1, 2 and 5) the
lose/lose difference was statistically significant (p<.05). The court pairs consistently
expected the worst of each other more often than the conference pairs did.

Next we look at hitting back, that is, victims’ and offenders’ feelings of vengefulness
towards each other. In Table 7.3, items 11-14 explore interactions where victims were
so angry that said they would harm their offender if they had the chance and where
offenders expressed feelings of defiance and anger. In JPP110, for example, a court
case involving the theft of motorbikes by two young boys, who expressed their defiance
by continuing harassment of the victim’s family for ‘dobbing them in’, the victim said
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Table 7.3: Emotional Harm Post-Treatment: Victim/Offender Pairs, Court vs Conference

Conference Court Conference/Court
Ratio

Offender Question/Victim Question win/win lose/lose win/lose win/win lose/lose win/lose win/win lose/lose

Expecting the worst 9% 9% % 9% 9% 9% % %

1) Treatment made you angry/ 41 10 49 25 25 50 1.64 * 0.40 *
Anticipate will repeat offence on another victim (n=145)

2) Accusers more wrong than you/ - 47 9 44 26 24 50 1.81 0.12 *
Anticipate will repeat offence on another victim (n=145)

3) Treated like you would reoffend/ 36 11 53 33 21 46 1.09 0.52
Anticipate will repeat offence on another victim (n=145)

4) Wish could get back at accusers/ 51 3 46 40 10 50 1.28 0.30
Anticipate will repeat offence on another victim (n=145)

5) Treatment made you angry/ 67 0 33 54 7 37 1.24 0*
Anticipate will repeat offence on you (n=145)

6) Accusers were more wrong than you/ 73 3 24 57 7 36 1.28 0.43
Anticipate will repeat offence on you (n=145)

7) Treated like you would reoffend/ 60 -0 40 63 4 33 0.95 0
Anticipate will repeat offence on you (n=145)

8) Wish could get back at accusers/ 86 1 13 78 1 21 1.10 1.00
Anticipate will repeat offence on you (n=145)

9) Cannot decide whether act was wrong/ 46 14 40 35 15 50 1.31 0.87
Anticipate will repeat offence on another victim (n=144)

10) Cannot decide whether act was wrong/ 68 1 31 67 1 32 1.01 1.00

Anticipate will repeat offence on you (n=144)
* p<.05
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Table 7 contin

Conference Court Conference/Court
Ratio
Offender Question/Victim Question win/win lose/lose win/lose win/win lose/lose win/lose win/win lose/lose
Hitting back % % % % % % % %
11) Wish could get back at accusers/ 81 0 19 81 9 10 1.00%* O* **
‘Would harm offender if you could (n=145)
12) Accusers more wrong than you/ 69 1 30 57 11 32 1.21%* 09k **
‘Would harm offender if you could (n=145)
13) Glad you committed offence/ 82 0 18 81 6 13 1.00 O*
‘Would harm offender if you could (n=150)
14) Treatment made you angry/ 67 3 30 55 9 36 1.22 33
‘Would harm offender if you could (n=144)
Anger
15) Accusers were more wrong than you/ 64 4 32 47 8 45 1.36 .50
Treatment made you angry (n=145)
16) Glad you committed offence/ 75 1 24 71 5 24 1.06 20
Treatment made you angry (n=149)
17) Treatment made you angry/ 61 4 35 44 7 49 1.39 .57
Treatment made you angry (n=145)
18) Wish you couid get back at accusers/ 78 3 19 68 5 27 1.15 .60
Treatment made you angry (n=145)
19) Feel bitter about your treatment/ 67 3 30 70 4 26 0.96 5

Feel bitter about your treatment (n=146)
* p<.05

** Significant for the more limited data set which excluded ‘neither agree nor disagree’ (p<.05)
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that if he knew where they lived ‘I’d go down to their place and punch their lights out.”
When victims and offenders jointly shared these harmful feelings towards one another
they were consistently more often in cases assigned to court rather than to conference,
and for three of the four items (Items 11-13) the difference between treatment groups on
lose/lose was statistically significant (p<.05).

Items 15-19 in Table 7.3 explore the anger of both victims and offenders. Victims and
offenders both being angry was more common in court than in conference. While this
was consistently true across the items, none of the differences was statistically
significant.

In summary, we find that in terms of emotional harm experienced after the treatment:
e consistently more lose/lose in court than in conference

e consistently more win/win in conference than in court

e little difference in win/lose between court and conference except in anger where

there tended to be more in court than conference

7.7.3 Perceptions of Legitimacy

The way conferences are designed to nurture democratic participation and respect the
citizenship of everyone taking part might be expected to enhance citizen perceptions of
the legitimacy of government and, more specifically, of the criminal justice system. The
seven questions which make up the items in Table 7.4 were devised to explore feelings
about legitimacy, as manifested in expressions of trust and respect, and were put to
victims and offenders in both treatment groups.

Significantly more of the conference-assigned victims and offenders said that they felt
they could trust the police during their case (Item 1) (p<.001) and that their respect for
the police had increased (Item 2) (p=.01). Evidently the opportunity that conferences
presented for participants to interact at close quarters and for an extended time with the
police, both at the preparatory stage and during the conference itself, encouraged them to
feel more positively towards them, compared with victims and offenders whose cases
were dealt with in court and whose contact with the police was relatively brief. The same
trend was apparent when participants were asked whether the police were generally fair
in the way they enforce the law (Item 4). In addition, on measures of trust and respect
for the law and the criminal justice system, conference- assigned victims and
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Table 7.4: Legitimacy: Victim/Offender Pairs, Court vs Conference

Offender Question/Victim Question

1) Felt you could trust police during your case/Felt you
could trust police during your case (n=151)

2) As a result of treatment your respect for the police has
increased/As a result of treatment your respect for the police
has increased (n=151)

3) As a result of treatment your respect for the law has
increased/As a result of treatment your respect for the law
has increased (n=146)

4) Police enforce law fairly/Police enforce law fairly (n=149)

5) As result of treatment your respect for justice system has
increased/As result of treatment your respect for justice
system has increased (n=146)

6) Treatment will help prevent reoffending/Treatment will
encourage you to obey the law (n=145)

7) Treatment will encourage you to obey the law/Treatment
will encourage you to obey the law (n=145)

* p<.01

** Also significant for the more limited data set which excluded ‘neither agree nor disagree’ (p<.05)

Conference Court Conference/Court
Ratio
win/win lose/lose win/lose win/win lose/lose win/lose win/win lose/lose
% % % % % % % %
81 1 18 64 1 35 1.27% ** 1.00
77 3 20 56 1 43 1.38%* 3.00
81 1 18 70 1 29 1.16 1.00
81 0 19 76 3 21 1.07 0
76 3 21 72 0 28 1.06 ** 0
87 1 12 83 1 16 1.05 1.00
89 0 11 91 0 9 0.98 0
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offenders tended towards win/win more often than did the court-assigned.

Victim and offender optimism about the law, the justice system* and the police go
together consistently more often in conferences than in court (that is, win/win). Both
expressed more trust and respect, and felt they had been treated better, if they had gone
to a conference rather than to court. Trust begetting trust, confidence begetting
confidence, respect begetting respect, seem much more a feature of conferences than of
court In conferences both parties report the greater trust, respect, fairness and
legitimacy available in conference proceedings in comparison with court proceedings.

However, when we look at the lose/lose picture, it turns out that there is very little
difference between the two treatment groups. In fact very few victims and offenders
responded negatively to the questions on legitimacy and there was almost no difference
between court and conference: in both types of justice, lose/lose is a rare event.

In summary we find concerning perceptions about the legitimacy of the process:
e consistently more win/win in conference than in court
e lose/lose is rare both in court and in conference.
e consistently more win/lose in court than in conference (except for Item 7)

7.8 Who Wins, Who Loses in Conferences?

There were three dimensions of victim/offender experience where only conference data
were collected: emotional harm and restoration occurring within the treatment;
participation in the process; and views on procedural justice. In each of these win/win
occurred commonly. On every item for each of these dimensions, more than half the
victim-offender pairs were win/win.”

“Item 5, which reports on the percentage of victim/offender pairs who ‘agreed’ that their respect for the
justice system had increased, was the only instance in this analysis where the court-conference
difference was statistically significant (p<.05) for the more limited data set, which excluded ‘neither
agree nor disagree’ responses, but not for this larger data set. Here, for a substantial percentage of
victim/offender pairs (38.5 percent), both parties said ‘neither agree nor disagree’, sufficient to influence
significance depending on how they were treated.
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7.8.1 Emotional Restoration in Treatment: the ‘healing begets healing” hypothesis
In Table 7.5, some facets of offenders’ empathy in the conference are explored and

paired with questions about victims’ perceptions of their offenders’ understanding of
the harm they caused. These give us some measure of the extent of emotional
restoration the parties achieved in conferences. For every item relating to empathy
between the parties, the extent to which they saw the conference as being helpful to them
and the sense of closure the conference had given them, around 60 percent was win/win.
Lose/lose across these measures was uncommon, but around one third were win/lose.

7.8.2 Emotional Harm in Treatment: the ‘hurt begets hurt’ hypothesis
Table 7.6 reveals the minimal extent of emotional harm which victims and offenders

report arising from a conference. On average only five percent of victim-offender pairs
reported lose/lose from their conference. Although the majority reported that they had
not suffered on these indicators of emotional harm, about one third reported win/lose.

7.8.3 Participation in Conferences

Table 7.7 shows the extent to which both parties win on participation in the conference
process. On average more than half (55 percent) of the victim-offender pairs reported
win/win on these measures of the extent of their participation and a third (34 percent)
reported win/lose. Item 4 about feeling awkward is telling: more than half reported
win/lose and most of those feeling awkward were offenders.

7.8.4 Procedural Justice in Conferences

Included in Table 7.8 are all the questions on perceptions of procedural justice which
were asked of both victims and offenders who had attended their treatment. In Chapters
1 and 6 the social psychology of procedural justice was reviewed from the victim
perspective (Tyler 1988, 1990). This work and other research as well (Lind & Tyler
1988, Makkai & Braithwaite 1996) hypothesised that when offenders believe that they
have been treated fairly by the criminal justice system, they will be more likely to
comply with the law in future. So perceptions of the faimess of the process may be
important both in terms of satisfaction and in terms of future behaviour. On almost all
items, relating to the facets of control, impartiality, ethicality and correctability, there was
win/win for both parties in over 75 percent of cases and lose/lose was negligible.
However, on all facets a substantial minority (between 8 and 39 percent) were win/lose.
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Table 7.5: Emotional Restoration in Treatment — Victim/Offender Pairs, Conference Only

Conference
Offender Question/Victim Question win/win lose/lose win/lose
% % %
Empathy
1) Understood how others felt/Offender understood harm caused to you ((n=66) 64 18 18
2) Felt bad about hurting others/Offender understood harm caused to you (n=62) 58 18 24
3) Felt ashamed of actions/Offender understood harm caused to you (n=66) 56 14 30
4) Think what you did was stupid/Felt offender had learned lesson (n=61) 77 3 20
: 5) Victim was hurt as a result of your offence/Offender understood harm caused to you (n=66) 59 6 35
Helpfulness
6) Treatment helped to solve problems/Found it helpful to attend treatment (n=62) 56 10 34
7) Treatment helped to solve problems/Treatment helped to solve problems (n=61) 62 3 35
8) Felt allowed to clear conscience/Found it helpful to attend treatment (n=61) 64 2 34
Closure
9) People said you had learned lesson/Felt offender had learned lesson (n=61) 62 8 30
10) People indicated forgiveness/Felt forgiving towards offender (n=62) 58 3 39
58 3 39

11) People said you could put incident behind you/Able to put incident behind you (n=62)
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‘Table 7.6: Emotional Harm in Treatment — Victim/Offender Pairs, Conference Only

Offender Question/Victim Question Conference

% win/win % lose/lose % win/lose

1) Felt accusers were more wrong than you/ 53 8 39
After conference felt angry with offender (n=62)

2) Felt victims were just sorry for themselves/ 57 6 37
After conference felt angry with offender (n=62)

3) Glad you committed the offence/ 61 2 37
After conference felt angry with offender (n=62)
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Table 7.7: Participation in the Process - Victim/Offender Pairs, Conference Only

Conference
Offender Question/Victim Question % win/win % lose/lose % win/lose
1) Had influence over conference outcome/ Conference took account of what you said (n=61) 67 2 31
2) People spoke up for me in the conference/ Attended because you wanted to have a say (n=61) 84 2 16
3) Disagree too intimidated to speak in conference/ Disagree too intimidated to speak in 55 6 39

conference (n=61)

4) Disagree felt awkward in the conference/ Disagree felt awkward in the conference (n=61) 13 34 53
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Table 7.8: Procedural Justice - Victim/Offender Pairs, Conference Only

Offender Question/Victim Question

Control facet

1) Had enough control over the way conference was run/Had enough control over the way conference was run
(n=59)

2) Disagree felt pushed into things you did not agree with/Disagree felt pushed into things you did not agree with
(n=59)

3) Conference took account of what you said re outcome/Conference took account of what you said re outcome
(n=61)

4) Understood what was going on in the conference/Understood what was going on in the conference (n=62)

5) Had opportunity to express your views in the conference/Had opportunity to express your views in the
conference (n=62)

Impartiality facet
6) Disagree that outcome was too severe/Conference was fair to offender (n=61)
7) Disagree that you were judged unfairly/Conference was fair.to you (n=62)

8) All sides got a chance to bring out facts in conference/All sides got a chance to bring out facts in conference
(n=62)

9) Police were fair during the conference/Police were fair during the conference (n=62)

Conference
win/win lose/lose win/lose
% % %
7t 3 26
66 3 31
79 3 18
90 2 8
85 2 13
59 2 39
79 2 19
84 0 16
89 2 9
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Offender Question/Victim Question

Ethicality facet

10) Conference respected your rights/Conference respected your rights (n=62)

11) Disagree disadvantaged by age, income, sex, race/Disagree disadvantaged by age,
income, sex, race (n=62)

12) Treated with respect in the conference/Treated with respect in the conference
(n=62)

Correctability facet

13) If treated unfairly, could have got complaint heard/If treated unfairly, could have
got complaint heard (n=62)

14) Wrong facts were correctable in the conference/Wrong facts were correctable in
the conference (n=62)

Conference
win/win lose/lose win/lose
% % %
84 2 16
71 2 27
77 0 23
63 3 34
74 3 23
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7.9 Testing the Relational Hypothesis: Is Win/Win More Common than the
Joint Probability of Each Winning?

Even though our analysis shows restorative justice is almost always more likely than the
adversarial system to provide a win/win outcome for victims and offenders, we cannot
assume that this outcome is a result of their acting positively upon one another. Itis
possible that they independently reach the same view of the outcome. For the relational
hypothesis to be supported, we must show that the positive feelings of one party
influenced the other party also to feel positively.

So, to test the relational hypothesis as an explanation for the concordance observed
between victims and offenders, we must compare the observed frequency of win/win
with the expected frequency of win/win, that is the frequency we would find if there
were no influence by one party on the other (offender and victim responses were
independent).” Expected frequencies are calculated as follows:

The unconditional probability of an offender ‘agreeing’ (that is, independent of what the
victim said) is equal to the number of offenders who ‘agreed’ divided by the total
number of offenders. We shall call this Event A. Likewise, the unconditional
probability of a victim ‘agreeing’ (that is, independent of what the offender said) is
equal to the number of victims who ‘agreed’ divided by the total number of victims.

We shall call this Event B. To calculate the unconditional probability of both parties
agreeing, we multiply the probability of Event A and the probability of Event B. That is:
P(A and B) = P(A) x P(B)

The expected frequency of both Event A and Event B occurring if they were
independent of each other is:

P(A) x P(B) x n of cases

e When the observed and expected percentages of victim/offender pairs who respond
win/win in answering their question are the same (or not significantly different), then
the agreement of one party is having no effect on the likelihood of the

*Depending on the way the questions are worded, this result may be lose/lose e.g. if the observed
frequency of pairs who respond ‘agree’ to the question ‘the treatment made me angry’ exceeds the

expected frequency.
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e When the observed percentage is_greater than the_expected percentage, then a win by
one party is increasing the likelihood of a win by the other party. If the difference
between observed and expected values is statistically significant, the relational
hypothesis is supported (see ‘relational’ model in Figure 7.2).°

e When the observed percentage is less than the expected percentage, then a win by
one party is decreasing the likelihood of a win by the other party. If the difference
between observed and expected values is statistically significant, the zero-sum
hypothesis is supported (see ‘zero-sum’ model in Figure 7.2)

Contingency tables are used to calculate the probability of the difference between
observed and expected values being statistically significant (usually Chi Square, but
when the n of any cell in the calculation was less than five, Fisher’s Exact Test® was
used).

While this method provides a good opportunity to refute the independence, relational
and zero-sum models, it cannot confirm their causal claims because we have only
associational data at one point in time. For example, we cannot confirm that what
happens with the relational hypothesis is that an offender gets less angry and then the
victim gets less angry, or vice versa.

As before, the analysis concerns four dimensions of victim/offender experience:
emotional harm and restoration, participation in the process, views on procedural justice
and views on the legitimacy of the criminal justice process. Tables 7.9-7.15 show for
each item the expected and observed percentages of victim/offender win/win (or, in the
case of items about emotional harm, victim/offender lose/lose). When there is a
significant difference between expected and observed values (p>.05), the p value is
noted. Wherever possible, conference results are compared with court results, but, as
before, only conference data are available for items concerning emotional harm and

¢ Fisher’s exact distribution calculates the difference between observed and expected data, considering
the given marginals and the assumptions of the model of independence, in exactly the same way as the
Chi-square for two by two tables. However, Chi-square gives only an estimate of the true probability
value which may be unreliable with cell values less than five: in this case Fisher’s Exact is a preferable
technique.
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restoration in the treatment, participation in the process and perceptions of procedural
Justice.

7.9.1 Emotional Restoration: the ‘healing begets healing” hypothesis
Table 7.9 sets out the percentages of victim/offender pairs with win/win on these items.

For neither conference nor court were there any significant differences between the
expected and observed values. This indicates that victims and offenders in both
treatment groups were most often independent of each other in their responses on these
items.

When we compare the treatment groups on win/win, we find that conferences are
consistently superior to court in providing opportunities for emotional restoration for
both parties. This finding is supported when we examine items concerning emotional
restoration in the treatment, as opposed to post-treatment (conference-only data). Table
7.10 reveals statistically significant differences between observed and expected values
for three of the five items relating to feelings of empathy experienced by victims and
offenders in conferences. The significantly higher observed than expected values
suggest that in conferences there was a strong tendency for the empathic feelings of one
party to influence the other party to experience empathy; This result supports the
relational hypothesis.

In items 6-8 of Table 7.10, offenders and victims were asked about the helpfulness of
attending the conference and especially whether it helped to solve any problems. There
was little difference here between the observed and expected values. These findings
indicate that victims and offenders were independent of each other regarding the
helpfulness of their conference.

Items 9-11 of Table 7.10 relate to issues of closure. Offenders were asked about what
people said to them or how they acted towards them at the end of the conference. These
responses were paired with the responses of victims about their feelings towards their
offender after the conference. There was no significant difference between these
observed and expected values.
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Table 7.9: Emotional Restoration Post-Treatment - Victim/Offender Pairs, Court vs Conference, Treatment Differences

Conference Court
Offender Question/Victim Question % win/win % win/win
Expected* Observed* Expected* Observed*

1) Understood how others felt/ V 53 57 17 8
Felt apology was sincere (n=66)

2) Others said you had learned lesson/ 57 62 31 33
Felt apology was sincere (n=65)

3) People indicated you were forgiven/ 46 48 24 25
Felt apology was sincere (n=68)

4) Felt allowed to make up for actions/ 63 63 38 42
Felt apology was sincere (n=66)

5) Affected by emotions of victims/ 36 39 28 33

Felt apology was sincere (n=66)

* no significant difference between any expected/observed values in either conference or court p>.05
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Table 7.10: Emotional Restoration in Treatment - Victim/Offender Pairs, Conference Only, Expected and Observed Values

Conference
% win/win

Offender Question/Victim Question Expected Observed
Empathy
1) Understood how others felt/Offender understood harm caused to you ((n=66) 54** 64**
2) Felt bad about hurting others/Offender understood harm caused to you (n=62) 49%* 58+
3) Felt ashamed of actions/Offender understood harm caused to you (n=66) 53 56
4) Think what you did was stupid/Felt offender had learned lesson (n=61) T1* T7*
5) Victim was hurt as a result of your offence/Offender understood harm caused to you (n=66) 58 59
Helpfulness
6) Treatment helped to solve problems/Found it helpful to attend treatment (n=62) 53 56
7) Treatment helped to solve problems/Treatment helped to solve problems (n=61) 63 62
8) Felt allowed to clear conscience/Found it helpful to attend treatment (n=61) 65 64
Closure
9) People said you had learned lesson/Felt offender had learned lesson (n=61) 59 62
10) People indicated forgiveness/Felt forgiving towards offender (n=62) 59 58
11) People said you could put incident behind you/Able to put incident behind you (n=62) 60 58

* Significant difference between expected and observed values p<.05

** Significant difference between expected and observed values p<.001
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In summary, these data suggest independence of victim and offender perceptions on
helpfulness and closure, but that they influence each other positively on empathy.

7.9.2 Emotional Harm: the ‘hurt begets hurt’ hypothesis
Table 7.11 sets out the observed and expected lose/lose values for both treatment

groups. For the conference group, the values were usually small and similar to each
other; in fact many had both expected and observed values near zero, so rare was
lose/lose in this treatment. There was one statistically significant difference however
(Item 3). In this case, the observed value was lower than the expected value, indicating
that those offenders who attended the conference and felt like they were treated as if
they would reoffend, actually influenced their victims to think they would not reoffend.

For the court group, lose/lose outcomes were much more common than for the
conference group, and for several items the difference between observed and expected
values reached statistical significance. Item 4 shows that where offenders treated in
court wanted to take revenge on their victims, this was associated with their victims
anticipating that they would reoffend (or vice versa, as we cannot tell the direction of the
influence). For three of the four items about the desire to ‘hit back’ (Items 11-14), the
observed values were significantly higher than expected values. Consistent with the
‘hurt begets hurt’ hypothesis, the victims who felt vengeful towards their offenders
influenced those offenders to feel vengeful, defiant and angry (or vice versa) These
results support the relational hypothesis.

We also looked at some questions about emotional harm in the treatment (Table 7.12).
Victims’ anger with offenders as a result of the conference was explored in relation to
offenders’ attitudes of anger and contempt toward their victims. Expected and observed
results were very similar, but the number of cases was too small to make the analysis
meaningful. The results are presented for completeness.

7.9.3 Perceptions of I egitimacy
When we examine whether victims and offenders influence one another in their

perceptions of the legitimacy of the process, we find that neither in court nor in
conference is there any significant difference between observed and expected win/win.
The data in Table 7.13 suggest that victims and offenders independently reached similar
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Table 7.11: Emotional Harm Post-Treatment - Victim/Offender Pairs, Court vs Conference, Treatment Differences

Conference
Offender Question/Victim Question % lose/lose % lose/lose
Expected Observed Expected Observed
Expecting the worst

1) Treatment made you angry/ 10 7 24 24
Anticipate will repeat offence on another victim (n=145)

2) Accusers more wrong than you/ 9 9 23 24
Anticipate will repeat offence on another victim (n=145)

3) Treated like you would reoffend/ 13% 7* 17 20
Anticipate will repeat offence on another victim (n=145)

4) Wish could get back at accusers/ 4 3 8* 12*
Anticipate will repeat offence on another victim (n=145)

5) Treatment made you angry/ 1 1 5 8
Anticipate will repeat offence on you (n=145)

6) Accusers were more wrong than you/ 1 2 5 8
Anticipate will repeat offence on you (n=145)

7) Treated like you would reoffend/ 2 0 4 4
Anticipate will repeat offence on you (n=145)

8) Wish could get back at accusers/ -0 1 2 3
Anticipate will repeat offence on you (n=145)

9) Cannot decide whether act was wrong/ 10 13 13 15
Anticipate will repeat offence on another victim (n=144)

10) Cannot decide whether act was wrong/ 1 1 3 1

Anticipate will repeat offence on you (n=144)

* Significant difference between expected and observed values p<.05
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Table 7.11_(conti 1)
Conference Court
% lose/lose % lose/lose
Offender Question/Victim Question Expected Observed Expected Observed
Hitting back
11) Wish could get back at accusers/Would harm offender if you could (n=145) 1 0 2 ok 4
12) Accusers more wrong than youw/Would harm offender if you could (n=145) 2 1 6 11* +
13) Glad you committed offence/Would harm offender if you could (n=150) 1 0 1 6**
14) Treatment made you angry/Would harm offender if you could (n=144) 2 3 6 9
Anger
15) Accusers were more wrong than you/Treatment made you angry (n=145) 4 4 9 8
16) Glad you committed offence/Treatment made you angry (n=149) 2 1 3 5
17) Treatment made you angry/Treatment made you angry (n=145) 4 4 9 7
18) Wish you could get back at accusers/Treatment made you angry (n=145) 2 3 3 5
19) Feel bitter about your treatment/Feel bitter about your treatment (n=146) 3 3 3 4

* Significant difference between expected and observed values p<.05
** Significant difference between expected and observed values p<.001

+ Also significant for the more limited data set which excluded ‘neither agree nor disagree’ responses p<.05
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Table 7.12: Emotional Harm in Treatment - Victim/Offender Pairs, Conference Only, Expected and Observed Values

Conference

% losel/lose

Offender Question/Victim Question Expected* Observed*
1) Felt accusers were more wrong than you/After conference felt angry with offender (n=62) 8 8
2) Felt victims were just sorry for themselves/After conference felt angry with offender (n=62) 6 6
3) Glad you committed the offence/After conference felt angry with offender (n=62) 4 2

* No significant difference between any expected/observed values p>.05
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Conference Court
% Victim/Offender % Victim/Offender
Agreement Agreement
Offender Question/Victim Question Expected* Observed* Expected* Observed*
1) Felt you could trust police during your case/ 80 81 66 64
Felt you could trust police during your case (n=151)
2) As a result of treatment your respect for the police has increased/ 76 71 59 56
As a result of treatment your respect for the police has increased (n=151)
3) As a result of treatment your respect for the law has increased/ 81 81 71 70
As a result of treatment your respect for the law has increased (n=146)
4) Police enforce the law fairly/Police enforce the law fairly (n=149) 82 81 75 76
5) As result of treatment your respect for justice system has increased/ 75 76 74 72
As result of treatment your respect for justice system has increased
(n=146)**
6) Treatment will help prevent reoffending/ 86 87 82 83
Treatment will encourage you to obey the law (n=145)
7) Treatment will encourage you to obey the law/ 89 89 91 91

Treatment will encourage you to obey the law (n=145)

* No significant difference between any expected/observed values in either conference or court p>.05

** Significant for the more limited data set which excluded cases in which victims or offenders responded ‘neither agree nor disagree’ p<.05
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views, rather than influencing each other towards those views.

7.9.4 Participation in the Process (conference data only):

Table 7.14 shows that differences between the expected and the observed values here are
small and unremarkable. On all these items, the parties tend to be independent of each
other in their feelings about their participation in the process.

7.9.5 Perceptions of Procedural Justice (conference data only):

Table 7.15 reveals that for most items, the differences between observed and expected
values hover around zero and none of them approach significance. However, in this
kind of analysis, such consistent findings of no difference are important in their support
for the independence hypothesis. The importance is for example, that it is not true that
offenders’ feeling that the police were fair during the conference causes victims to feel
they were treated unfairly (Item 9 - Impartiality facet). Indeed, this was consistently
untrue across all items for the various facets of procedural justice identified by Tyler.
However, the very small expected/observed differences for all items indicates that
victims and offenders influenced one another’s views very little in perceptions of
procedural justice in their conferences but arrived independently at the same
conclusions.

7.10 Conclusion

The aim of this Chapter has been twofold. First, it set out to investigate the claim of
certain victim advocates and offender advocates that criminal justice is a zero-sum game
in which any gain by one side must be at the cost of the other side (win/lose). We
hypothesised that the dynamics of the restorative justice model would provide more
opportunities than the traditional court system for both sides to win. Second, having
demonstrated that indeed, win/win occurs to some extent in both conference and court
settings, but far more often in conference than in court, we set out to test the relational
hypothesis, this is, whether victims and offenders influence each other towards similar
positive (or negative) views. We cannot test the direction of causality on these data, that
is whether it was victims influencing offenders or offenders influencing victims, but we
can begin to explore the existence of any kind of positive synergy. We also investigated
whether victims and offenders arrive independently at the same conclusions, because
support for the ‘independence’ hypothesis set out in Figure 7.2, that is, that
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Table 7.14: Participation in the Process - Victim/Offender Pairs, Conference Only, Expected and Observed Values

Conference

% Victim/Offender Agreement

Offender Question/Victim Question Expected* Observed¥*
1) Had influence over conference outcome/Conference took account of what you said (n=61) 64 66
2) People spoke up for me in the conference/Attended because you wanted to have a say (n=61) 83 84
3) Too intimidated to speak in conference/Too intimidated to speak in conference (n=61) 6 7
4) Felt awkward in the conference/Felt awkward in the conference (n=61) 36 34

* No significant difference between any expected/observed value p>.05
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Table 7.15: Procedural Justice - Victim/Offender Pairs, Conference Only, Expected and Observed Values

% Victim/Offender Agreement

Offender Question/Victim Question Expected* Observed*
Control facet |
1) Had enough control over the way conference was run/Had enough control over the way conference was run (n=59) 69 71
2) Felt pushed into things you did not agree with/Felt pushed into things you did not agree with (n=59) 2 3
3) Conference took account of what you said re outcome/Conference took account of what you said re outcome (n=61) 78 79
4) Understood what was going on in the conference/Understood what was going on in the conference (n=62) 89 90
5) Had opportunity to express your views in the conference/Had opportunity to express your views in the conference 84 85
(n=62)
Impartiality facet
6) Disagree that outcome was too severe/Conference was fair to offender (n=61) 58 59
7) Disagree that you were judged unfairly/Conference was fair to you (n=62) 79 79
8) All sides got a chance to bring out facts in conference/All sides got a chance to bring out facts in conference (n=62) 84 84
9) Police were fair during the conference/Police were fair during the conference (n=62) 86 87
Ethicality facet
10) Conference respected your rights/Conference respected your rights (n=62) 83 84
11) Disadvantaged by age, income, sex, race/Disadvantaged by age, income, sex, race (n=62) 2 2
12) Treated with respect in the conference/Treated with respect in the conference (n=62) 78 77

Correctability facet

13) If treated unfairly, could have got complaint heard/If treated unfairly, could have got complaint heard (n=62) 62 63

14) Wrong facts were correctable in the conference/Wrong facts were correctable in the conference (n=62) , 73 74

* No significant difference between any expected/observed value p>.05
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they do not influence each other at all, would also refute the win-lose perspective of the
rights’ advocates.

We have found that win/win occurs commonly in conferences and much more
commonly in conference than in court. And we found that lose/lose is more common in
court than in conference. Both of these findings are strongest for the dimensions of
emotional harm, especially anger and vengefulness in the court, and emotional
restoration, especially empathy in conferences. We have also found that win/lose occurs
in a minority of cases in both court and conference, but more commonly in court than in

conference.

In terms of the relational hypothesis, we found that in most cases victims and offenders
do not influence each other, even though they frequently expressed similar views both
about their treatment and about each other. When they did influence each other, it was
most often in the dimensions of emotional harm and restoration. There turned out to be
little influence by the parties on each other in terms of participation in the conference
process: victims’ and offenders’ views were largely independent of each other on
measures concerning their willingness to speak and their feelings of nervousness and
intimidation. Likewise, victims and offenders appeared to influence each other very little
in terms of their perceptions of procedural justice. On all procedural justice facets
examined, victims and offender perceptions appeared to be independent of one another.
Finally, the measures of legitimacy of the justice process also reveal that even though
victims and offenders had apparently not influenced each other, once again they had
independently arrived at the same views.

It is important to note that, given the small size of the available data, these interaction
effects have to be large to be statistically significant. Inadequate sample size haunts this
analysis, despite the decision to include the victims who gave ‘middle’ responses
(‘neither agree nor disagree’) in the ‘agree’ category as a device for increasing the
number of available cases. As expected, only a relatively small number of the
comparisons were statistically significant, both between court and conference when
looking at win/win and between the expected and observed values when looking at the
relational hypothesis. Nevertheless, many of the responses tended in the same direction.
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All these findings largely vitiate the arguments of both victim rights and offender rights
proponents about the inevitability of a win/lose scenario in any justice disposition.
Win/lose occurs far less frequently in conferencing than in court, while win/win occurs
much more frequently in conferencing than in court and is overwhelmingly the
majoritarian result in the restorative justice process. On this small sample, it is only on
the dimension of empathy in emotional restoration, and of vengefuiness in emotional
harm, that we can show that victims and offenders are influencing each other towards
these outcomes. The strongest support is for the ‘independence’ hypothesis, that is that
victims and offenders do not usually influence each other: while in restorative justice
processes they might both reach the ‘win’ position, the ‘win’ for one does not seem in
most dimensions to increase the odds of a ‘win’ for the other. From the perspective of
restorative justice theory, however, which gives such a prominent place to emotion, the
support for the relational hypothesis on empathy in emotional restoration and
vengefulness in emotional harm are extremely important exceptions.

In summary we conclude that restorative justice indeed does appear to have the potential
to allow both parties to benefit more often than adversarial justice. The data indicate
that, at least for the areas chosen for this analysis, win/lose is not inevitable, and in fact
in the conferences only occurred in a minority of cases. The analysis contains some
limited support for a relational theory of restorative justice, that the character of the
restorative setting has the potential to influence participants in positive directions and
towards win/win outcomes for both parties. These findings deserve further exploration
with a larger data set.
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CHAPTER 8

Conclusion

8.1 Introduction

The momentum of the restorative justice movement over the past decade has given
rise to some extravagant claims for its superiority to formal justice processes in
dealing with crime. Most of those claims relate to benefits for offenders and, to a lesser
extent, to communities which will profit from the lower offending rates which, it is
hoped and sometimes assumed, will follow from restorative interventions. Less
attention has been paid to the way victims feel about restorative programs and many
victim advocates have remained suspicious about the motivations behind such programs,
their focus and the likely benefit to victims from taking part.

In this thesis I have asked whether restorative justice offers better outcomes for victims
in the terms they say matter. Much more needs to be done in exploring the potentials
and pitfalls of restorative justice for different kinds of victims in different kinds of
circumstances, but the data gathered through the present study provide a basis upon
which to build more knowledge.

This final chapter begins by retracing the course of the thesis. It then considers some
theoretical critiques of restorative justice from the victim’s perspective in the context of
the empirical findings, and suggests some policy implications that may follow from the
shortcomings for victims of the court system. It then addresses the limitations and the
strengths of the experiments from which the empirical findings are drawn, and finally -
suggests some future directions for research.

8.2 Summary of Findings

8.2.1 Victims’ discontents .
A review of the victimological literature over the past twenty years reveals
dissatisfactions widely shared by victims caught up in an adversarial justice system.
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However, their role was not always so debased: restorative justice has historically been
the dominant paradigm of criminal justice, by which we mean that the response to crime
until the rise of the modern state involved offenders making amends to their victims so
as to restore order and peace as quickly as possible and to avoid the consequences of
revenge. The diminished role for victims in criminal justice which now obtains began in
Europe in the late Middle Ages as the Crown increasingly assumed the right of both
adjudication and of compensatory benefit for wrongdoing. This decline continued
through the centuries in the West, until victims retained almost no rights in the justice
process, which became exclusively a struggle between the offender and the state.

Victims have not lost their importance in the matter of bringing offenders to justice.
Their cooperation is still essential in reporting offences and providing evidence in court.
Nevertheless, they are apparently undervalued by every sector of the criminal justice
system — police, prosecution and the court itself — and the system remains inflexibly
unresponsive to their perspective (Shapland 2000), despite two decades of victim
movement activism (discussed in Chapter 2). Considerable effort has been made in
improving victim services in most Western countries, but it has been argued (see for
example Elias 1986) that the politics of victim rights have been captured by law and
order forces, especially in the United States, which perceive criminal justice as a zero-
sum game where the enhancement of victims’ rights can only be achieved by
circumscribing the rights of offenders ( a subject we considered in Chapter 7).

So what is it that victims want ? Chapter 1 concluded that victim research shows clearly
that victims want: ‘

e aless formal process where their views count

e more information about both the processing and outcome of their case

e to participate in their case

e to be treated respectfully and fairly

e material restoration

e emotional restoration, including an apology.

It is plain that to achieve these objectives, victims need the opportunity for much greater
engagement with the justice system. Success has been claimed in responding to some
of these issues: legislation has been passed in many countries requiring victims to be
kept informed about their case and for victim impact statements to be considered in the
sentencing of offenders, while state-financed compensation arrangements now exist in



193

many jurisdictions around the world. Yet still victims often believe they are not given
the attention they deserve. An important question is whether, in terms of what victims
want, the limits of the formal justice system have been reached.

8.2.2 The restorative justice alternative
Chapter 3 took up this question with a comprehensive examination of the theory and

practice of another way of ‘doing justice’, restorative justice. Restorative justice is old,
but only recently have ancient practices been rediscovered by the West and adapted to
contemporary conditions. Dissatisfaction by both victim and offender advocates with
aspects of the dominant models of criminal justice — rehabilitation and retribution —
accounts in part for the interest in this third model, in which the moral, social, economic
and political contexts of crime are taken into account. Instead of offenders and
offending being viewed in isolation, they are placed in a conceptual framework where
the needs of the community for protection and safety are given priority as well. This
‘balanced’ approach aims to make the justice system more responsive to the needs of all
the players (Bazemore & Umbreit 1994).

Chapter 3 discussed what is understood by the term ‘restorative justice’ and then
described some forms of it. These include victim-offender reconciliation and mediation
programs now found in great numbers in North America and Europe, and Canadian
sentencing circles, which incorporate traditional First Nation ways of responding to
offenders. Also discussed were the Family Group Conferencing programs established
in New Zealand which draw on traditional Maori strategies for resolving disputes and
dealing with criminal behaviour, and the conferencing programs developed in Australia
over the past decade.

I then turned to what is known from empirical studies about the value of restorative
justice in addressing the shortcomings of the adversarial justice system from the
victim’s point of view. Research results so far are mixed: while advantages are evident,
a different set of problems sometimes arise. These include cases of increased levels of
fear resulting from confronting their offender, the replication of power imbalances
between victims and offenders known to one another, and the excessive offender-focus
of some programs which has at times resulted in coercion and revictimisation. The
chapter concludes that the next logical step is to compare in a systematic way the
effectiveness for victims of the traditional formal, court-based justice system with the
restorative alternative.
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The Reintegrative Shaming Experiments (RISE) in Canberra were designed with victim
satisfaction as a major outcome measure, in comparing court with a restorative
alternative in the form of a police-led program known as diversionary conferencing.
Chapter 4 explains that a randomised controlled trial was chosen as the research
protocol for RISE, despite the practical difficulties inherent in conducting field
experiments of this kind, because only random assignment of subjects to treatment and
control groups with equal probability ensures that prior to treatment the groups are
equivalent within known statistical limits. The reason that this research design is
regarded as the most rigorous of evaluation methods is its capacity to ensure
equivalence not only on known variables, but also on variables which the researcher has
not considered and may not even have imagined (Gartin 1995). This means that
differences which emerge between the groups may be attributed, with greater confidence
than any other research design would permit, to the effect of the different treatments
they have received.

In two of the four RISE experiments the offences involved direct victims (the other two
involved only indirect or unidentified victims, who were not part of this analysis). These
experiments concerned middle-range property and violent crimes committed by young
offenders who had made full admissions about their responsibility for the offence. All
cases were serious enough that they would normally have been dealt with in court, but in
RISE were randomly assigned either to court or to a conference.

Ideally in testing on victims the effectiveness of the experimental treatment compared
with the control treatment, the sampling frame would consist of victims randomly
assigned to each treatment. However, this was not feasible because the great majority of
randomly selected victims would have no identified offenders, owing to the small
percentage of offences which result in an apprehension, and there could be no
‘treatment’ for the victim unless there were ‘treatment’ for an identified offender. A
design involving the screening of eligible victims prior to case assignment was not
employed, partly because offender recidivism was the primary outcome measure and
partly because of the extra time and expense that would have been involved. Thus,
rather than a randomised controlled trial of victim effects, the study is a randomised
controlled trial of offender and victim effects, where not all cases have victims, a fact
which may limit the internal validity of its conclusions. There were no significant
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differences between the victims assigned to conference and those assigned to court on
any pre-assignment characteristic.

At the time the data analysis for this thesis was undertaken, 198 of the required 250
cases had been referred into the property and violence experiments. Structured
interviews were conducted by the author with 169 victims in these cases, representing a
response rate of 85 percent. The interview aimed to find out whether these victims
concurred with what the literature says that victims want, and the extent to which court
and conference in Canberra delivered these outcomes.

Internal and external validity of the experiments are important measures of the adequacy
of the design. High scores were achieved in the experiments on the key measures of
treatment observation rates (90 percent), treatment as assigned (97 percent) and post-
treatment interview response rates (85 percent for victims and 75 percent for offenders),
from which we conclude that internal validity is very satisfactory. How generalisable the
results are to other samples at other times or in other places — the external validity of
the study — is more difficult to assess but can be tested by replicating the methodology
successfully employed in Canberra in other locations.

8.2.3 Comparing court and conference
Chapter 5 explored the lived experiences of the property and violent crime victims who

are the subject of the experiments. As expected in a randomised design, the court and
conference groups were very similar in their demographic characteristics and in the
amount of harm they had experienced. There was no significant difference between the
groups in either experiment on age, education, sex, Aboriginality, place of birth, marital
status or employment status. On material harm, there was no significant difference
between the groups on the dollar amount of the costs they had incurred for property
damage, loss of goods or cash, security improvements or lost wages in the case of
property victims, nor on the extent of injury suffered or associated financial costs for
violence victims. These similarities give great confidence that any difference in
outcomes between the treatment groups is due solely to the treatment they received.

Chapter 5 then examined the responses of all the victims to questions on the issues the
literature identifies as important for victims and neglected by the formal court-based
system. On some of these questions only conference data were available: too few court-
assigned victims attended the disposition of their case to question them about their
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opportunities for participation in their case, whether they thought their views had been
counted or whether they felt they had been treated fairly and respectfully. -On all these
dimensions conference victims usually reported high levels of satisfaction.

We know that one of the areas of persistent complaint for victims in court is the
inadequate way that they are kept informed about the progress of their case. Court
victims in RISE felt the same way, with many criticisms about failures in communication
at every stage of the justice process. Many were amazed that their cases had progressed
through the entire system without their being told anything at all. Conference victims,
by contrast, needed to be consulted both about the process and the outcome of their case
because their participation was central to a successful resolution. Consequently they
expressed high levels of satisfaction about the information they received.

On material restoration these victims said that they did not receive as much as they
thought they should, either in court or in conference (though court victims felt this was
more important than conference victims did). About 15 percent of both groups received
financial restitution, but conference victims more often received other forms of
restitution, such as work by the offender either for themselves or for others.

Howeyver, the biggest differences between the groups related to emotional restoration.
These were some of the notable findings:

e on safety and fear of victimisation, twice as many of the court-assigned property
victims and five times as many of the violence victims believed the offender would
repeat the offence on them, compared with their conference-assigned counterparts.
When asked whether they thought their offender would reoffend with a different
victim, their responses were also striking: more than half of the property victims and
two thirds of the violence victims whose cases were assigned to court believed this
would happen, compared with only around one third of those assigned to a
conference.

e conference victims reported that their feelings of fear, anger and anxiety fell
markedly after the conference while feelings of sympathy and security rose (no
comparable court data available).
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¢ conference victims also reported that their treatment most often had a beneficial
effect on feelings of dignity, self-respect and self-confidence. Two thirds of them
reported that the conference experience had given them a sense of closure about the
offence (no comparable court data available).

e Almost every victim, regardless of the offence they had suffered or their treatment
assignment, believed that their offender should have apologised to them. Six times
as many conference-assigned as court-assigned victims actually received an

apology.

e Most striking of all were the responses of violence victims about feelings of
vengefulness and unresolved anger towards their offenders: more than half of the
court-assigned said they would harm their offender if they had the chance, compared
with only eight percent of the conference-assigned, a compelling measure of the
power of the conference to allay victims’ desire for revenge.

In reviewing various measures of satisfaction in Chapter 6, I conclude that victims
usually had a better experience with conference than with court — if they actually
attended a conference. In answer to the question: “You were satisfied with the way your
case was dealt with by the justice system’ (strongly disagree....strongly agree), there
was no significant difference between the assigned groups, whereas significantly more
victims who actually went to a conference expressed satisfaction on this measure
compared with victims whose cases were dealt with in court.

But attending a conference is an inherently riskier experience: whereas many of the
court victims were indifferent about what had happened in the disposition of their case,
most of the conference victims felt strongly, usually positively but in a minority of cases,
very negatively. Throughout the study, it was evident that around one fifth of
conference-assigned victims were unhappy with their experience. In some cases this
was because, despite being assigned to a conference, the conference never took place
and victims were angry and disappointed as a result (of the 19 conference-assigned
victims in this data set who responded ‘disagree’ or strongly disagree’ to the question
“You are satisfied with the way your case was dealt with by the justice system’, for
seven of them their conference was never held). However, sometimes the cause of
dissatisfaction lay in the way the conference was conducted or its aftermath. So as to
learn more about the experience of the victims who were dissatisfied with their
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conference, Chapter 6 concluded with a close examination of seven conferences which
had gone badly wrong from the victim’s point of view. The failure of conferencing for
these victims turned out to be much more a failure of practice than of principle.

Victims’ dissatisfaction flowed mainly from the incompetent way in which the process
was delivered — poor police investigation, inadequate facilitator training, poor conference
organisation, insufficient knowledge about the victim’s role and legitimate expectations
from the process. Dissatisfaction was expressed in terms of process failures rather than
negative attitudes towards the principles of restorative justice.

8.2.4 Zero-sum justice?

In Chapter 7 I returned to the claim of many victim and offender advocates that criminal
justice is a zero-sum game in which any benefit by one side must be at the cost of the
other side (win/lose). This claim has been made both about formal court-based justice
and about restorative justice. I hypothesised that the restorative justice setting of

conferences would provide more opportunities than court for both sides to win. This is
because the restorative setting ought theoretically to provide more opportunities for
emotional synergy than the court process does.

I examined the responses of victim and offender pairs (that is, the victim(s) and
offender(s) involved in any one incident) to identical or reciprocal questions asked in
their structured interviews. When both parties responded positively to the question, the
response was rated as win/win, when both responded negatively it was rated lose/lose
and when one party was positive and the other negative it was rated as win/lose. Four
areas were chosen for this study, on the basis that each provides plausible opportunities
for one party to influence the other. These areas were: participation in the process;
perceptions of procedural justice; perceptions of the legitimacy of the process;
emotional harm and restoration.

For the dimensions of participation in the process and perceptions of procedural justice,
only conference data were available: in each of these win/win occurred commonly — in
around two-thirds of all cases — and win/lose infrequently (lose/lose was negligible).
On legitimacy of the process, there was significantly more win/win in conference than in
court and significantly more win/lose in court than in conference (lose/lose was
negligible in both treatments). On emotional harm too, there was significantly more
win/win in conference than in court and significantly more lose/lose in court than
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conference but similar results for both treatments in win/lose. The differences were
most striking in the dimension of emotional restoration: win/win occurred here
significantly more often in conference than in court — in fact, depending on the
question asked, between one and a half times and seven times more often — while
win/lose occurred significantly more often in court than in conference (there was more
lose/lose in court than conference but it was not statistically significant).

The analysis showed that the restorative alternative of conference was almost always
more likely than court to produce a win/win result for both victims and offenders.
However, it cannot be assumed that this was a consequence of their influencing each
other in the same direction. It was equally possible that both parties independently
reached the same view. Contingency tables were used to calculate the probability of the
difference between observed and expected win/win responses being statistically
significant. No difference was found for the dimensions of participation in the process,
perceptions of procedural justice, legitimacy of the process or emotional harm: in all
these cases it appeared that victims and offenders independently tended towards the
same views. However, on the dimension of emotional restoration there was a strong
tendency in conferences for empathy felt by one party, for example, to influence the
other party to feel empathy as well. The analysis revealed no evidence to support the
zero-sum (win/lose) hypothesis of the rights’ advocates and it appears that restorative
justice has the potential to allow both parties to ‘win’ more often than court justice does.
However, the relatively small number of cases which could be included in the analysis
militated against strong results and the findings deserve further exploration with a larger
data set.

8.3 Critiques of Restorative Justice from the Victim Perspective

This thesis demonstrates that there are often substantial advantages to victims in the
restorative approach. However, some principled concerns have been raised about their
closer engagement in the justice process, based on jurisprudential considerations. Other
objections are based on explanatory theory and can be partially responded to by
drawing on the empirical findings of this study.

8.3.1 Principled problems with focusing on harm to the victim
Ashworth (1986) argued that the restorative approach
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‘ignores one cardinal element in serious crimes — the offender’s mental
attitude...Criminal liability and punishment should be determined primarily
according to the wickedness or danger of the defendant’s conduct...on what he
was trying to do or thought he was doing, not upon what actually happened in
the particular case.’ (p 97)

Ashworth asserts that focusing on harm to the individual victim rather than the criminal
intent of the offender (thus substituting the quantum of harm for the quantum of intent
as the central determinant of liability and making restitution to the victim the principal
goal of criminal justice) would require a major rethink of both criminal law and
traditional punitive responses to these transgressions. He is concerned that sanctions
agreed to in a restorative setting would not be proportionate to the severity of the offence
and that offenders who have committed similar offences would not be sanctioned in the
same way.

Restorative justice does raise the prospect of a fundamental repositioning of victim and
offender interests and concerns in the way we ‘do justice’ on the basis, as Barnett
(1977) argued, that ‘equality of justice means equal treatment of victims.” (p 259). But
the problem may be that equal treatment of victims inevitably compromises equal
treatment of offenders and vice versa. Choosing either equality of treatment of victims
or of offenders as a policy goal is bound to result in disappointingly unequal outcomes
in a world where most offenders are not apprehended. The deepest inequality will
remain between apprehended and unapprehended offenders, to the point where equality
among those apprehended would be a comparatively trivial accomplishment, even if it
could be attained. Similarly, the deepest inequality for victims is between those whose
crimes are and are not solved. Dignan and Cavadino (1996) noted that only seven
percent of offenders are caught and punished, so all victim-oriented measures that
require an identified offender can only benefit a very small proportion of victims. These
are the grounds for objection to restorative approaches by victim advocates such as
Reeves and Mulley (2000) and Herman (2000) who fear the reallocation of scarce
resources from more general forms of victim assistance. It remains true that equal
justice for offenders and for victims are incompatible objectives. However, inconsistent
outcomes for either victims or offenders may in fact be fairer if they are the result of
genuine, undominated, consensual decision-making between all the key parties — victims,
offenders and their communities of concern. Braithwaite and Strang (forthcoming)
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suggest that instead of consistency the aim should be to ensure minimum guarantees of
justice for both parties.

8.3.2 Principled problems with focusing on private wrong rather than public interest
Another sticking point is the essentially irreconcilable and conflicting view of the

public/private dimensions of crime. The restorative paradigm is based on a view of
crime as not only a transgression against society but also, even perhaps primarily, as a
private wrong against the specific victim; further, that the principal objective of the
justice system should be to focus on the repair of that private wrong. Critics object that
restorative justice gives insufficient attention to the broader social dimension, that is, the
harm society as a whole suffers through the harm experienced by any individual within
it. For example, Ashworth (1992, p 3) argued that ‘the provisions of the criminal law
set out to penalise those forms of wrongdoing which...touch public rather than merely
private interests’ and that ‘punishment is a function of the state, to be exercised in the
public interest’ (1993, p 284). This is because the state’s concern is not only with the
case at hand but also with the interests of other potential future victims and of the
community as a whole. The complexity of the competing issues of private wrong and
public interest were illustrated in a case which came before the New Zealand Court of
Appeal (R v Clotworthy (1998) 15 CRNZ 651), where a beneficial conference outcome
from the victim’s point of view was overturned because the Court found that it contained
too little consideration of the public interest in denunciation and general deterrence (see
Morris & Young forthcoming, Mason forthcoming)

The issue of punishment in restorative justice has recently been the subject of lively
debate (see Daly forthcoming, Barton, forthcoming) on whether the two concepts are
irreconcilable, either on grounds of principle — that restorative processes ought never
result in retributive outcomes — or on the moral and ethical grounds that punishment
should remain the preserve of the state. Cavadino and Dignan (1997) supported the
latter view — that punishment per se requires the sanction of the state or its
representative with power of veto, — but depart from Ashworth in arguing that the
wishes of the victim of rhis particular crime should carry special weight in determining
appropriate reparation. Watson et al (1989) also hold this view that because the offence
against them has entailed an infringement or denial of their rights in ways not shared
with the general public, victims have a special status that entitles them to a say about
reparation. Morris and Young (forthcoming) describe how in New Zealand family
group conferences victims and all the other participants not only discuss reparation but
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also take deterrence, incapacitation, denunciation and retribution into account in deciding
on the outcome. Arguably, punishment as an outcome is not irreconcilable with
restorative values, provided all participants agree about the sanction and have arrived at
that agreement through an uncoerced, restorative process (see Braithwaite & Strang,
forthcoming).

In balancing the personal interests of victims and the wider public interest, it is also
important to remember that the restorative approach avoids the court’s exclusive
preoccupation with ‘public interest’ and provides an accessible forum for victims to
participate in the disposition of their case and secure both emotional and material
restoration. And according to the theory of reintegrative shaming, the opportunities for
reintegration of victims into their ‘communities of care’ which is provided through
restorative processes is just as important as for offenders: indeed the one is seen as an
important means of accomplishing the other (Braithwaite and Mugford 1994).

8.3.3 Problems with victim fear

At the end of Chapter 3 we discussed some speculations about problems for victims
which can result from facing their offenders in the restorative setting. Certainly the
potential must be acknowledged and much depends on the skill of the conference
facilitator and other participating citizens in addressing this concern (see Chapter 6 for
discussion of the various consequences of poorly run conferences). However, the
empirical evidence from RISE is that both property and violence conference victims feel
safer and less fearful of their offenders than court victims do. It seems that the
opportunity to meet their offender and make their own personal assessment is usually
far more reassuring than fear-inducing, at least for these offences and these offenders.
When this fails and victims are left feeling worse after a conference than they did before,
we find it is most often because of the poor quality of the conference rather than a result
of their objection to the principles of restorative justice (see Chapter 6).

8.34 Problems with power imbalance
It remains true that to date there had been little research on how to achieve equal

treatment of the disputing parties when one is much less powerful or articulate than the
other. Much of this debate has centred on concerns about using restorative
interventions in cases of domestic and sexual violence. Here Braithwaite and Daly
(1994) have argued that victims may in fact be better served by a restorative approach
than by the court because of the potential for involving more and less powerful



203

supporters associated with each party. But Astor (1994) and Stubbs (1995), for
example, believe that restorative interventions are most likely to fail and to leave women
victims more vulnerable than they were before. The problem of power imbalance is not,
in any case, limited to domestic violence: any dispute involving people known to each
other may bring with it pre-existing power relationships, while young people in general
may find themselves dominated by their elders, Indigenous people by whites and so on.
There is much we need to learn about the possibilities and limitations for restorative
justice in all these settings. But what we have learned from RISE gives grounds for
optimism: for example, women victims overwhelmingly reported that their conference
experience was procedurally fair, that they felt able to assert and express themselves in
the presence of their offender and that they had not been disadvantaged because of
gender, age, race or any other reason. Much of this debate must remain open to
empirical investigation, rather than subjected to premature closure on purely normative
grounds.

8.3.5 Problems with ‘using’ victims
Chapter 3 discussed some of the programs used in the past which were so completely

offender-focused that victims emerged from these encounters feeling angry and
revictimised. Ashworth (2000) believes that the emphasis in more recent programs on
anticipated reductions in re-offending rather than on their value to victims may lead to
victims being transformed from ‘court fodder’ under the traditional court system to
‘agents of offender rehabilitation’, under restorative justice. Victims rights and support
organisations also worry about this (see for example George 1999). Reeves & Mulley
(2000) comment that initiatives introduced to give victims an enhanced role in the
disposition of their case may amount in reality to little more than new obligations. They
point to the UK Crime and Disorder Act 1998 as an example: under this Act victims
have the right to be informed and consulted at almost every stage of the disposition of
their case, but they are concerned that this may be experienced as ‘a burden in the form
of unwanted contact with, or even responsibility for, the offender...They may feel guilty
if they choose not to participate yet anxious if they do.” (p139) .

It is a shortcoming of RISE that victims were not explicitly asked whether they ever felt
like ‘props’ in the service of an offender-oriented show: indeed this question has not
yet been asked of victims in restorative interventions anywhere so it is a truly speculative
issue. Nevertheless, we know that a significant minority of victims in RISE felt
dissatisfied with their experience. We identified some of the sources of this
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dissatisfaction in Chapter 5 when we looked at the elements of those conferences where
most dissatisfaction was evident. Perhaps implicit among the problems to do with poor
facilitation, insufficient preparation, unrealistic expectations and unsatisfactory
constitution of the conference (especially an unbalanced mix of victim and offender
supporters) was a sense that far too much focus was placed on the offender at the
victim’s expense. All these problems derive from an unbalanced understanding of what
a restorative process entails. Restorative justice is not value-free: it begins with a
presumption that victims have been harmed and that their restoration is a priority. It
involves an ethical commitment to justice, not merely to conflict resolution. If this
principle is paramount, then using victims in this damaging way is proscribed.

8.4 Policy Implications

Although this analysis has concentrated on examining the comparative advantages of
court and conferences for victims, it is important to look as well at where either of them
absolutely fail. We have explored what the data tell us about when conferences fail
victims; we need to consider too the shortcomings of court which prevail even in
Canberra and in spite of more than a decade of activism by dedicated and reasonable
people on behalf of victims.

Opting for principles rather than rights has not worked even on such an apparently
straightforward dimension as keeping victims informed of the progress and outcomes of
their cases, a major focus of the Victims of Crime Act (1994). The Canberra Victims of
Crime Coordinator told me that she doubted the Act would ever be complied with in this
regard because the justice system was not administered in a way that made it feasible to
meet this obligation. In any case, the preamble to the legislation states that the principles
set out in the legislation, including this one, should ‘as far as practicable and
appropriate, govern the treatment of victims’ — language vague enough for the ACT
Director of Public Prosecutions to observe that ‘any competent lawyer could circumvent
them’ (personal communication October 1998). The current system based on principle
instead of entitlement is found in this thesis to fail to meet its purposes; moreover, it
may result in a further erosion of such gains as victims have won.

It is possible that a full-blown rights approach, of the kind prevailing in the United
States (see Chapter 2) may be more successful in achieving what victims want. A US
Department of Justice report (Kilpatrick et al 1998) compared the experiences of victims



205

in states in which legal protection of victims’ rights was strong with those in states in
which such protection was weak. It found that strong victims’ rights laws made a
difference and that victims from ‘strong protection’ states had better experiences with
the justice system. However, there have been serious limitations to the success of even a
strong rights approach: the same report found that in the states with strong protection,
still more than one in four victims were very dissatisfied with the criminal justice
system. Further, we must presume substantial costs in credibly enforcing a rights
approach.

1t may be the case that the structures of formal justice are so inflexible that their limits
have been reached in terms of providing victims with better justice. What we have been
exploring in the restorative alternative is a paradigm shift which bypasses the issues of
marginal change and improvement in the way victims are treated, controversial as many
of them have turned out to be. Restorative justice may be risky for victims because it
asks more of them, but this study indicates that the potential gains are considerable.

8.5 Strengths and Limitations of the Study

When RISE was conceived in 1994 as a test of reintegrative shaming theory, restorative
justice was a term covering a multitude of ideological, theological and public policy
principles and processes. Much has been written in the intervening years to clarify what
the concept means, accompanied by much theorising about its potential. However, only
slow progress has been made in determining empirically whether this promise can be
realised. RISE provides a crucial source of information in this regard.

Some would maintain that restorative justice, if it is to be successful in the mainstream
of criminal justice, will have to be shown to ‘work’ for offenders — that it is successful
in reducing recidivism and preventing crime (see for example Braithwaite 1998). But
others believe that if we can be satisfied that it is at least as successful as court justice on
those measures, then the issue of victim satisfaction with the process becomes
paramount in public policy decisions about the widespread use of restorative alternatives
to court.

The strengths of RISE lie in the research design — the randomised controlled trial is the
‘gold standard’ in evaluation research — and in the success in carrying it out in the field
with negligible case misassignments and high response rates. Its weaknesses relate to
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limitations placed on external validity, some intentionally and some unintentionally. In
order to maximise statistical power, the range of offences and offenders to be included
in the experiments was intentionally limited (see Chapter 4). Thus the property victims
in RISE experienced minor to middle-range offences committed by juvenile offenders
only: the violence victims also mostly experienced minor to middle-range offences
committed by young offenders (the exceptions related to some quite serious assaults
and other violent crime which were dealt with in conferences with evident success,
though with great nervousness by senior police who subsequently limited the eligibility
of serious cases for conferencing). It is possible that the predominantly restorative
attitudes expressed by victims in these cases were a function of the youth of their
offenders and moderate nature of their offence.

Unintentional limitations were placed on RISE by the struggle for caseflow from the
police which took up so much of the energy of the research team. Our ‘pipeline’
analysis of cases coming to police attention during the course of RISE indicates that we
never managed to have referred into RISE more than around 12 percent of ostensibly
eligible cases. From the outset it had been agreed with the Australian Federal Police that
assessment about whether a case could equally well be dealt with by court or by
conference (the eligibility threshold for entry to RISE) would always be a matter for
police discretion: as a result, young people with histories of offending, no matter how
trivial (generally referred to as ‘little shits”) were disqualified from RISE and sent
straight to court. Conferences were seen by many police as a soft option, an irony
considering the high level of dissatisfaction by police with what they regarded as slender
penalties handed down in court. Sadly, few police ever observed a conference — they
were not encouraged to do so by senior officers equivocal themselves about the virtues
of even an experimental program. As a result the sometimes splendid conferences
conducted by a small group of committed officers were almost always observed only by
members of the RISE research team.

8.6 Future Research

We are just beginning to piece together a knowledge base about victims and restorative
justice. We know that there is there is some heterogeneity in their reaction to
conferences. We suspect that they react differently depending on the emotional harm
they have suffered: that conferences are most satisfying in absolute terms to those who
have experienced much emotional harm because of the offence and have derived
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emotional restoration from them. Obversely, we suspect that conferences are most
unsatisfying in absolute terms for those who experienced much emotional harm and
who are revictimised by poor conferences which have provided no emotional restoration
for them. But neither of these suspicions have been confirmed conclusively by this
study. In the same vein, we suspect that victims would prefer offences with little
personal content, such as the majority of shoplifting matters, to be dealt with in court,
but this too has not been demonstrated conclusively: indeed, there remains a great deal
we do not know about when conferences are most beneficial for victims and when the
formal court response is preferable. We also know very little in a systematic way about
the potential for conferencing with more serious offences, including domestic and
sexual violence (with the exception of the work of Burford and Pennell (1998) in
Northern Canadian communities), or with older offenders.

8.7 ‘An Experience of Justice’?

Howard Zehr (1995), a seminal thinker in restorative justice, has suggested that victims
need first and foremost what he calls ‘an experience of justice’, an experience that he
says is almost never available to them in the formal court-based system. He believes
that while vengeance is often assumed to be a part of this need, that in fact vengeful
feelings may more often be the result of justice denied. Our findings in this study about
the bitterness felt by victims whose conferences were never held, for example, and the
desire for revenge of more than half the victims of violence whose cases went to court,
go to support this view. He also believes that because victims have experienced a
fundamental disrespect for their property and their person through their victimisation,
what they want from justice is an experience of respect. This too accords with RISE
findings about feelings of loss of dignity, respect and other emotional harm caused by
the offence, which were repaired for the majority of victims who had the restorative
alternative of a conference.

We should be careful though in guarding against seeing victims in some ‘ideal’” way
(Christie 1986). The 169 victims upon whose experiences and views this study is based
were as heterogeneous a group of people as the city of Canberra has to offer. Some of
them fitted the stereotype of victims rights organisations — the innocent young, the frail
elderly, victims of unprovoked attacks on their right to safety and security. Others did
not fit the stereotype at all, even though every victim survey shows that young males are
the most victimised sector of the population. We must not be deluded into thinking that
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only ‘worthy’ victims deserve a better deal from our justice system. All of the different
kinds of people who contributed to this study wanted the outcomes identified at the
outset of the thesis: participation in their case, information, fair and respectful treatment,
material and, especially, emotional restoration.

Likewise, we must be conscious of the limiting consequences of portraying crime
simply as a violation of one individual by another (Wundersitz and Hetzel 1996).
Young (2000) argues that it is more meaningful to see crime as typically affecting
multiple victims — individuals, groups, communities and society as a whole — in many
different ways. Besides the fact that crime is often committed by organised groups,
corporate entities or the state itself (Nelken 1997, Lacey & Wells 1998), much ‘street’
crime also does not meet conventional view of crime as harm inflicted by one party upon
another. The RISE data set revealed, for example, that there were a number of offences
for which it was impossible to identify a single victim, but which had undoubtedly
caused harm; these included drink driving, possessing an offensive weapon, or criminal
damage perpetrated against public buildings, buses or schools. Likewise, conspiracy,
incitement and attempted offences of various kinds are all difficult to fit within the
conventional framework. Even in apparently clear-cut cases of harm-infliction such as
assault, the labels of ‘victim’ and ‘offender’ may be socially constructed, which is to
say ‘the product of a complex interaction of personal and group perception of events
and the contexts in which they take place’ (Miers 1987, p9). Young suggests that in all
these circumstances the formulation that ‘crime involves one individual violating
another, thus giving rise to a duty to repair the violation, fails rather miserably to capture
the murky morality of many offender-victim interactions’ (p233). The flexibility of the
restorative approach means that the complexities of criminal activity and of social life
can be accommodated more easily than the structure of the formal justice system could
ever allow, giving an opportunity for everyone affected by the crime — direct and
indirect victims, communities, offenders’ ‘communities of care’ and the offenders
themselves — to explain the harm and seek repair.

Nor should we limit our imaginations about where a restorative response to injustice is
possible. Desmond Tutu (1999) has written movingly about the need of victims of
South African state terror to forgive and about their extraordinary willingness to do so.
He shares Hannah Arendt’s belief that forgiveness actually releases the victim from
revenge. The restorative approach gives victims and offenders the chance for a crucial
transaction to take place — the offering of an apology and the granting of forgiveness.
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In our small study in a small city in Australia we find the same reactions by victims as
Tutu, Arendt and others have found in the wider world of victims’ suffering on scales
almost unimaginable to us.

Our research has explored systematically and scientifically many questions raised about
the potential for restorative justice in repairing harm to victims. We find that it does
indeed offer promise for victims in delivering the justice they seek. We must be wary of
claiming too much and raising expectations too far, but what we have learned from this
study answers many of the fears of restorative justice critics and gives grounds for
optimism for a better deal for victims through the restorative alternative.
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APPENDIX 4.1: Characteristics of Victims and Offenders

This appendix describes the demographic characteristics of the interviewed victims in
each of the RISE property and violence experiments. These characteristics are
compared with what is known of the offenders both in the whole data set (at June 1999)
and in the data set consisting only of the cases with interviewed victims. The presenting
offences are also briefly described.

Table A4.1.1: N of Victims, Offenders and Cases Assigned to Court and
Conference

Assigned Assigned Total
Court Conference
Identified property victims' 67 64 131
Interviewed property victims 61 53 114
Property offenders 86 88 174
Property offenders in victim data set 62 62 124
Property cases in victim data set 47 43 90
Identified violence victims’ 31 36 67
Interviewed viplence victims 24 31 55
Violence offenders 41 44 85
Violence offenders in victim data set 26 38 64
Violence cases in victim data set 20 28 48
Total identified victims' 98 100 198
Total interviewed victims 85 84 169
Total offenders 127 132 259
Total offenders in victim data set 88 99 188
Total cases in victim data set 67 71 138

! This is the maximum possible number of victims who could have been interviewed (see Attrition
Models, Chapter 4). It is not necessarily the total number of victims. Police failed to report the
identity of victims in several cases, and this happened most often when the case was treated in court
where there was no requirement to identify them as they were not needed as witnesses. In addition,
there is no way of knowing whether, in those cases with identified victims, those so identified
constituted all of those who had been victimised by the offence. This is also the case for the identified
violence victims and the total number of identified victims
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A4.1.1 Property Experiment

Presenting Offences

Table A4.1.2 sets out the presenting offences by assignment to court and conference at
June 1999. Almost one third were labelled ‘generic theft’ which included all theft
incidents except theft from shops. Just under 20 percent were shoplifting offences: in
all these cases the offender was apprehended by shop managers or sales staff, rather
than security personnel employed explicitly to apprehend shoplifters (as discussed in
Chapter 4, these victims were usually quite emotionally involved in the incident and
experienced a personal sense of victimisation). Almost a quarter were offences of
vandalism/criminal damage. Two cases, one involving arson and the other robbery, were
misassigned to this experiment.

Table A4.1.2: Property Experiment — Presenting Offences for All RISE Offenders
at June 1999 by Assigned Treatment

Court Conference Total
Type of Offence (n) % (n % n %
Shop theft - 12 14.0 a7 19.3 29) 16.7
Burglary 19 22.1 (13) 14.8 32) 18.4
Criminal damage (19) 22.1 (22) 25.0 41) 23.6
Possess stolen property 3) 3.5 2) 2.3 ) 2.9
Generic theft 22) 25.6 (28) 31.8 (50) 28.7
Car theft © 10.5 © 6.8 (15) 8.6
Robbery 0)) 1.2 )] 0 o .6
Arson 0)) 1.2 )] 0 o 6
Total {86) 100 (88) 100  (174) 100

chi-squared=5.70, d.f.=7, p=.575

Chi-squared test on Table A4.1.2 showed there was no significant difference between
the two treatments in the kinds of offences coming into the experiment.

Table A4.1.3 presents the same data as Table A4.1.2, but is limited to those offences
whose victims were interviewed. Chi-squared test on Table A4.1.2 showed there was no
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significant difference between the two treatments in the kinds of offences coming into
the experiment.

Also, there is no significant difference in offence type between Table A4.1.2 (the entire
data set at June 1999) and Table A4.1.3 (the victim-interviewed data set).

Table A4.1.3: Property Experiment — Presenting Offences for RISE Offenders in
Cases Where Victims Were Interviewed, court vs conference

‘ Court Conference Total
Type of Offence (n) % (n) % (n) %
Shop theft &) 14 12 19 21 17
Burglary (16) 25 (15) 23 3D 24
Criminal damage (15) 24 (12 19 27 21
Possess stolen property ¢)) 2 1) 2 2 2
Generic theft (13) 21 21 33 34 27
Car theft ® 13 3 5 11 9
Robbery @ 2 © 0 ¢)) 1
Arson ] 0 © 0 © Y
Total (63) 100 (64) 100 (127) 100

chi-squared=5.94, d.f.=6, p=430

Victim Demographics

There were 131 victims eligible for interview in the property experiment data set, of
whom 114 (87 percent) were interviewed (see Attrition Table, Chapter 4). Of these 114
victims, 61 had been assigned to court and 53 assigned to conference: they are the
subject of the following tables and comment. The mean number of victims per case was
1.3 for the court-assigned group and 1.2 for the conference-assigned group. Chi-
squared tests indicated no significant difference between the groups on any
demographic variable.

Although the age distribution was slightly different between court and conference, for
both groups more than half of all property victims were in the 30-49 age groups. For
victims assigned to court, the average age was 40 years and for victims assigned to
conference, it was 37 years.

There were somewhat more males than females in the court-assigned group. This may
be the result of a bias in the way the primary victim was identified for interview
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purposes (where there was more than one victim of a single offence, only one victim was
interviewed). Court-assigned victims were identified purely through the police incident
report, and when a household is victimised it is most often the adult male who reports
the offence to the police and is named in the police incident report as the complainant.

In the absence of more information, the complainant became the primary victim for
interview purposes. By contrast, when cases were dealt with by conference, it was easier
to identify the primary victim from what was said in the conference: this sometimes
turned out to be someone other than the complainant.

Around two-thirds of both groups were married or in de facto relationships.

Table A4.1.4: Property Victims — Age, Sex and Marital Status of Victims by
Assigned Treatment

Court Conference
(n) % (n) %
Age
20-29 ® 13 as) 28
30-39 20 33 13) 25
40-49 an 18 (14) 26
50-59 an 18 ©® 11
60+ ©)] 10 V)] 4
Total (61) 100 (53) 100
chi-squared=7.4, d.f=5, p=.19 -
Sex
Male (38) 62 (25) 47
Female 23) 38 (28) 53
Total (61) 100 (53) 100
chi-squared=2.62, d.f.=1, p=.12
Marital Status
Never married 13) 22 (16) 30
Married/de facto 42) 70 (34 64
Divorced ® 8 3 6
Total (60) 100 (53) 100

chi-squared=1.22, d.f.=2, p=.54
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About three-quarters of both treatiment groups were Australian-born. The remainder
were from many different countries and no more than one victim originated in any one
of them, apart from the United Kingdom.

There were only two Aboriginal property victims in the data set.

Property victims in both treatment groups tended to have resided in the Canberra region
for lengthy periods, over half of them for more than 20 years.

Victims were asked how often they attended religious services, apart from baptisms,
weddings and funerals. The purpose of the question was to gain one perspective of the
extent of respondents’ social bonds with their community. About a quarter said they
attended at least several times a year but over half said that they attended less than once a
year Or never.



229

Table A4.1.5: Property Victims — Country of Birth, Aboriginality, Length of

Residence, Religious Attendance by Assigned Treatment

Court Conference
(n) % (n) %
Country of Birth
Australia 43) 71 40 76
United Kingdom €)) 5 3) 9
Other 15 24 ® 15
Total 61) 100 ~ (53) 100
chi-squared=12.3, d.f=10, p=.26
Aboriginal
Yes © 0 @ 4
No 61) 100 1) 96
Total (61) 100 (53) 100
chi-squared=2.34, d.f.=1, p=.13
Length of residence in Canberra
0-4 years @ 7 ) 13
5-9 years ® 13 @ 8
10-14 years ®) 8 ©) 11
15-19 years ®) 13 ) 13
Over 20 years 36) 59 29 55
Total (61) 100 (53) 100
chi-squared=2.55, d.f.=7, p=.92
Religious Attendance
Once a week é) 8 @
Once a month @ 7 @ 4
Several times a year (10) 16 ©) 12
Once a year 13) 21 10 20
Less than once a year @ 12 ) 10
Never 22) 36 24) 46
Total (61) 100 (51) 100

chi-squared=1.71, d.f.=5, p=.89
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About three-quarters of both treatment groups had completed their high school
education: most of those with less than Grade 10 level were students still at school.

One third of both groups had completed a university degree, and about a further quarter

had some other post-secondary education

Table A4.1.6: Property Victims — Secondary Education, Qualification, by

Assigned Treatment

Court Conference
(n) % (n) %
Years of school
Grades 4-8 @ © 0
Grade 9 ) 2 3
Grade 10 (10 16 ) 13
Grade 11 3 5 @ 8
Grade 12 43) 71 39 73
Total (61) 100 (53) 100
chi-squared=>5.33, d.f.=7, p=.62
Educational Qualification
Higher degree ) 3 4] 2
Post-grad diploma €)] 5 @ 8
Bachelor degree (15) 25 (12) 23
Other diploma ) 2 @ 8
Trade qual ©)] 8 ©)] 6
Certificate (10 16 @ 8
No qual 23) 38 (24) 43
Still at school ()] 3 0)) 2
Total (61) 100 (53) 100

chi-squared=5.70, d.f=8, p=.68

The great majority of both treatment groups were in full-time or part-time employment,
though conference victims tend more often to be in full-time employment.

Almost a quarter of property victims were employed in higher professional or
administrative occupations and almost all the remainder were in other white-collar

employment.
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Around 20 percent of property victims had family pre-tax incomes of under $30,000 per
annum, but 40 percent had incomes above $60,000 per annum.

Table A4.1.7: Property Victims — Employment Status, Type of Employment,
Income by Assigned Treatment

Court Conference
(n) % (n) %
Employment
Full-time 36) 59 45) 85
Part-time (16) 26 3 9
Unemployed o) 2 © 0
Student 3) 5 6y 2
Home duties ) 3 @ 4
Other 3 5 O 0
Total (61) 100 (53) 100
chi-squared=11.26, d.f.=6,
p=-08
Type of Employment
Higher professional/admin (1 20 an 26
Technical/skilled 13) 24 © 12
Clerical )] 17 ) 14
Sales 13) 25 (16) 34
Service )] 7 3 6
Semi/unskilled @ 7 @ 8
Total (54) 100 (49) 100
chi-squared=7.81, d.f.=8, p=45
Income
Less than $20k © 11 @ 8
$20k-40k (16) 27 (12) 26
$41k-60k )] 16 14 30
$61k-80k )] 16 ® 16
Over $81k (14) 24 (12) 25
Don’t know )] 4 ¢)) 2
Refused D 2 V)] 4
Total (57) 100 (48) 100

chi-squared=15.34, d.f=16, p=.50
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In addition to questions about occupation and income, employed victims were asked a
series of questions to assess the status of their occupation. These related to the
permanency of their employment, whether they supervised other people and how much
authority they had in deciding how to do their job.

Ninety percent of court-assigned and 87 percent of conference-assigned employed
property victims said that their jobs were permanent rather than temporary, and over
two-thirds of both groups said that in their employment they supervised other people.
Over 80 percent of both groups said that their authority in deciding how to do their job
was ‘great’ or ‘very great’.

As well as being well represented in white-collar occupations and having moderately
high salaries, these victims tended to be in secure employment where they often had
staff responsibilities and where they exercised a good deal of autonomy in the way they
carried out their jobs.

A4.1.2. Violence Experiment

Presenting Offences

Table A4.1.8 sets out all the presenting offences by assignment to court and conference
at June 1999. There was no significant difference between the court-assigned and
conference-assigned groups in the kinds of offences coming into the experiment. Just
under half of both consisted of common assault incidents and a further one fifth were
more serious actual bodily harm incidents. The only other major offence category was
arson, which made up nearly 13 percent of cases overall. Two cases, both criminal
damage, were misassigned to this experiment.
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Table A4.1.8: Violence Experiment — Presenting Offences for RISE Offenders by
Assigned Treatment

Court Conference Total
Type of Offence (n) % (n) % (n) %
Common assault 20) 49 (19 43 (39) 47
Actual bodily harm (11) 27 © 14 17) 20
Arson @ 5 © 21 (11) 13
Fighting 3 7 G 9 0] 8
Robbery 6)) 2 ) 11 © 7
Weapons offences )] 5 ©) 0 2 2
Criminal damage )] 5 © 0 ) 2
Other violence © 0 ¢))] 2 ¢)) 1
Total (41) 100 (44) 100 (85) 100

chi-squared=13.67, d.f.=7, p=.057

Table A4.1.9 presents the same data as Table A4.1.8 but is limited to those offences
whose victims were interviewed.

Table A4.1.9: Violence Experiment — Presenting Offences for RISE Offenders in
Cases Where Victims Were Interviewed, by Assigned Treatment

Court Conference Total
Type of Offence (n) % (n) % (n) %
Common assault (15) 57 (18) 48 (33) 51
Actual bodily harm © 23 ) 13 (11) 17
Arson ¥)) 8 ¥ 18 )] 14
Fighting V)] 8 ¥))] 5 @ 6
Robbery © 0 ®) 13 &) 8
Weapons offences ¢} 4 ©) 0 (6} 2
Criminal damage © 0 © 0 © 0
Other violence ©) 0 (6} 3 1) 2
Total {26) 100 (38) 100 (64) 100

chi-squared=11.11, d.f=6, p=.085

There is no significant difference in offence type between Tables A4.1.8 (the entire data
set at June 1999) and Table A4.1.9 (the victim-interviewed data set).
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There is no significant difference in offence type between Tables A4.1.19 (the entire
data set at June 1999) and Table A4.1.20 (the victim-interviewed data set).

Victim Demographics

There were 67 victims eligible for interview in the violence experiment data set, of whom
55 (82 percent) were interviewed. Of these 55 victims, 24 had been assigned to court
and 31 assigned to conference: they are the subject of the following tables and comment
The mean number of victims per case was 1.1 for the court-assigned cases and 1.2 for
the conference-assigned cases. There was no significant difference between the groups
on any demographic variable.

Three quarters of all violence victims were aged under 30 years, though the conference-
assigned victims tended to be slightly older than the court-assigned. For victims
assigned to court, the average age was 21 years and for victims assigned to conference it
was 26 years.

There were twice as many male as female violence victims overall.

Around three-quarters of all violence victims were single. Significantly more of the
conference-assigned than the court-assigned were married (p<.05): this is probably a
function of their slightly older average age (see Table 5.33).
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Table A4.1.10: Violence Victims — Age, Sex, Marital Status of Victims by
Assigned Treatment

Court Conference
(n) % (n) %
Age
10-19 (14) 59 )] 29
20-29 () 25 (14) 44
30-39 ¥ 8 @ 13
40-49 () 8 V)] 7
50+ )] 0 ) 7
Total (24) 100 (31) 100
chi-squared=6.16, d.f.=4, p=.19
Sex
Male (13) 54 23) 74
Female (11) 46 &) 26
Total (24) 100 (31) 100
chi-squared=2.40, d.f.=1, p=.12
Marital Status
Never married (22) 92 (20) 65
Married/de facto ) 8 © 29
Divorced (0) 0 2 7
Total (24) 100 (31) 100
chi-squared=5.75, d.f.=2, p=..06
Religious Attendance
Once a week {1 4 S) 17
Once a month )] 8 (1) 3
Several times a year 3) 13 €)] 10
Once a year ® 33 @) 23
Less than once a year ¢} 4 ®) 27
Never ¢)] 38 ©6) 20
Total (24) 100 (30) 100

chi-squared=8.55, d.f =5, p=.12
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About three-quarters of all violence victims were Australian-born. The only significant
other country of birth was the United Kingdom: the remainder came from several
countries and no more than one victim originated in any one of them

There were three Aboriginal violence victims. One percent of the Canberra population is
Aboriginal.

Almost 40 percent of victims had resided in the Canberra region for less than ten years,
though, given their average age (Table A4.1.21) this was often a substantial proportion
of their lives.

So as to gain an indication of the extent of their community bonds, violence victims were
asked how often they attended religious services (apart from baptisms, weddings and
funerals). About a quarter said they attended at least several times a year but almost half
said that they attended less than once a year or never.



237

Table A4.1.11: Violence Victims — Country of Birth, Aboriginality, Length of

Residence, Religious Attendance by Assigned Treatment

Court Conference
(n) % (n) %
Country
Australia (20) 83 22 71
United Kingdom 4)) 4 C)) 13
Other )] 13 ® 16
Total (24) 100 (31) 100
chi-squared=12.3, d.f.=10, p=26
Aboriginal
Yes )] 8 o)) 3
No 22 92 30 97
Total (24) 100 (31) 100
chi-squared=.68, d.f.=1, p=40
Length of residence
0-4 years ©) 0 @) 13
5-9 years )] 37 ® 25
10-14 years ®) 21 @ 13
15-19 years C)) 17 ® 26
Over 20 years © 25 @) 23
Total (24) 100 (31) 100
chi-squared=8.22, d.f.=7, p=.31
Religious attendance
Once a week ¢)) 4 ) 17
Once a month 2) 1) 3
Several times a year 3) 13 3 10
Once a year ®) 33 @) 23
Less than once as year 1) 4 8) 27
Never 9 38 (6) 20
Total (24) 100 (30) 100

chi-squared=8.55, d.f.=5, p=.12

Forty percent of all violence victims had completed their high school education. Most

of those with less than Grade 10 level were still at school.
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Fewer than ten percent of violence victims had any tertiary education. Around 40
percent had no post-secondary education while a further one third were still at school.

Table A4.1.12: Violence Victims — Years of School, Educational Qualification
by _Assigned Treatment

Court Conference
(n) % (n) %
Years of school
Grades 4-8 3) 21 V)] 7
Grade 9 (V)] 8 €)) 10
Grade 10 ©) 21 (10) 32
Grade 11 , ey 4 G 16
Grade 12 (11) 46 11 36
Total (61) 100 (53) 100
chi-squared=5.33, df.=7, p=.62
Educational Qualification
Post-grad diploma ©) 0 {1 3
Bachelor degree (¥ 8 ¢))] 3
Trade qual 0y} 4 3 10
Certificate - 3 13 @ 13
No qual )] 38 (14) 45
Still at school )] 37 8) 26
Total (24) 100 (31) 100
chi-squared=6.70, d.f=7,
p=.46

While more than half of the conference-assigned violence victims were in full-time
employment and only one quarter were still at school, the reverse was the case for the
court-assigned (half at school and a quarter in full-time employment). This pattern is
probably a function of the difference in age distribution between the two groups (Table

A4.1.10)

Only about half of all violence victims were in the workforce: few were in higher
professional or administrative positions and the highest proportion of those in
employment in both treatment groups were in technical or other skilled jobs.
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Almost half of all violence victims said that they did not know their family’s before-tax

income. Of the remainder, one quarter had incomes of less than $30,000. Few had

incomes above $50,000.

Table A4.1.13: Violence Victims — Employment Status, Type of Employment,

Income by Assigned Treatment

Court Conference
(n) % (n) %
Employment
Full-time © 25 a7 55
Part-time @ 4 O 3
Unemployed ) 3) 10
Student 14 58 @) 23
Home duties 0)) 4 3) 10
Total (24) 100 (31) 100
chi-squared=10.20, df.=5, p=.07
Type of Employment
Higher professional/admin ~ (0) 0 ) 11
Technical/skilled @ 40 &) 28
Clerical 0y) 10 V)] 11
Sales V)] 20 €)] 17
Service ) 10 @ 22
Semi/unskilled - V)] 20 V) 11
Total (10) 100 (18) 100
chi-squared=2.59, d.f.=7, p=91
Income
Less than $20k @ 18 ) 7
$20k-40k ©)) 14 © 20
$41k-60k @ 5 3 10
$61k-80k © 0 4 13
Over $81k V)] 10 3 10
Don’t know 11 48 an 37
Refused 0)) 5 0)) 3
Total (22) 100 (30) 100

chi-squared=10.01, d.f=13, p=.69
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Confidential







First I want to ask you a few questions about how you found the processing of your case.

1. Were you informed in good time about when your case was 10 be dealt with ?
Yes

No 2

................. 5 Carc
2. Were you given information on None Not A
what would happen at the conference?..... atall much Some lot
1 2 3 4
3. Were you given information on
what was expected of you at the Nope Not _ A
conference? at all much Some lot
. 1 2 3 4
4. Were you given information on None Not A
possible outcomes? atall much Some lot
1 2 3 4
5. Were you given time to discuss None Not. A
your case with the police?........................ at all much Some Tot
‘ 1 2 3 4

6a. Were you officially informed about what the offender(s) was charged with?
Yes
No ' 2

6b. (If no above) Do you feel you should have been informed of the charge?
Yes.
No : 2

7a. Do you know what the outcome was from the offender’s going to court?
Yes
No. 2

7b. (If no above) Do you feel you should have been informed of the outcome?
Yes
No . 2




" Card

8. As a result of the way your case was
handled, would you say your respect for Gone down Gone down Not Goneup  Goneup
the police has aloty alittle; ~ changeds  alittle, alots

I now want to read out some statements and ask you to respond by telling me how much you agree
~ with each of them .

Neither |* Card

9. You felt you suffered a loss of dignity =~ Strongly agree nor Strongly

as a result of this offence disagree, Disagree; disagrees  Agreeg agree s
Neither

10. You felt you suffered a loss of self- Strongly agree nor Strongly

respect as a result of this offence.............. disagree; Disagree; disagrees  Agree agree s
Neither

11. You felt you suffered a loss of self- Strongly agree nor Strongly

confidence as a result of this offence.......... disagree ; Disagree. disagrees  Agreey agree s
Neither

12. You felt you could trust the police Strongly agree nor Strongly

during your case disagree; Disagree, disagrees;  Agree, agrees
Neither

13. In general, the police in Canberra Strongly agree nor Strongly

enforce the law fairly disagree; Disagree, disagrees  Agree. agree s

14. You are satisfied with the way your _ Neither

case was dealt with by the justice Strongly agree nor Strongly

system disagree; Disagree: disagrees Agree 4 agrees
Neither

15. The way your case was dealt with Strongly agree nor Strongly

made you feel angry disagree; Disagree, disagrees  Agree. agree's
Neither

16. You feel bitter about the way you Strongly agree nor Strongly

were treated in the case disagree; Disagree: disagrees  Agreey agree s

17. You would do some harm to the Neither

offender(s) yourself if you had the Strongly agree nor Strongly

chance disagree; Disagree: disagree;  Agree. agrees




Now I would like to ask you some questions about the offender(s) in your case.
18a. Has the offender(s) apologised to you?

Yes

Some or one of them

No

18b. (If yes) Was the apology part of the conference/court case outcome?

Yes
No 2
18¢c. Do you feel the apology you were offered was =
Offender 1 Offender 2 | Offender 3 Offender 4
1 1 1 1
2 2 2 2
3 3 3 3
4 4 4 4
5 5 5 5
18d. (If no apolegy) Do you = Cy
think that an apology would | MO
have helped you to forgive the Definitely  Probably Definitely
offender(s)? not ; not Unsure;  Probably yess
19. Do you anticipate that the offender(s) will repeat this offence?
For offender 1  Onyou Yes; Noz DK3
On another victim Yes; Noy DKj3
For offender 2  Onyou Yes; Noz DK3
On another victim Yes; Noz DK3
For offender3 Onyou Yes; Noz DK3
On another victim Yes; Noy DK3
For offender 4 Onyou Yes; Noz DK3
) On another victim Yes; No; DKs




20. Have you heard of diversionary conferencing?
Yes

No

If no, tell respondent:

caused by the offence.

In the ACT some offences can be dealt with by a new procedure called diversionary
conferencing. In these conferences, the offender(s) and the victim(s), together with their
family and friends, meet face to face to discuss an arrangement for resolving the harm

21. You are pleased that your case was
dealt with by conference (cour?) rather ~ Strongly

than by court (conference) ............oeeeue.s disagree;  Disagree
22. What happened in your case will Strongly
encourage you to obey the law.......cececeeeeeee disagree;  Disagree

23. As aresult of your experience with
this case, has your respect for the justice Gone down Gone down
system alot y alittle 2

24. As aresult of your experience with ~ Gonedown Gone down
this case, has your respect for the law ....... aloty alittle

Neither
agree nor
disagree s

Neither
agree nor

disagree s

Not
changed »

Not
changed 3

Agree

Agree s

Gone up
alittle ¢

Gone up
alittle 4

|*= Card 6
Strongly
agree s

Strongly
agrees

)

Gone up
alots

Gone up
alots



Now I would like to ask you some questions about the actual loss and harm you experienced as a
result of the offence.
25. What do you estimate were the financial costs to you resulting from the offence, before any

insurance claim? (Whole dollar amounts)
Damage to property $. None ooc

Loss of wages $ None oo
Medical costs $ None o0
Legal costs $ None o0
Repairs $ Nobe o000
Improved security $ None o0
Other (specify) $ None o0
Total S
: = C:
26. How much of these costs did you recover through insurance?
NA 1
None . 2
,,,,,, ) So'ne Of it 3
Most of it 4
All of it 5
27. Were your stolen goods recovered?
NA 1
No. 2
Partly 3
Yes 4




28a. If no insurance cover or recovery - Would you have been prepared to settle the case out of
court if the offender(s) had returned the goods/cash and repaired damages?
Yes 1
Pethaps.
No. 3

28b. (If no above) What compensation and/or action by the offender(s), in addition to the
goods/cash returned, would you have required in order to settle the case out of court?

No amount 1
$ amount 2
Other action (specify) 3

29a. Were any of your possessions disarranged or otherwise interfered with during the incident ?

Yes 1
No ; 2
29b. (If yes above) Did thi; Notatall  Not very Somewhat Very
make you feel upset upset upset upset
1 2 3 4

30a. Did you suffer injury as a result of the offence which required medical attention?
Yes
No. 2

30b. (If yes abeve) Did you require

The attention of a doctor. Yes Nez
Hospital emergency-casualty assiStance ............coeeees Yesy Nez
Admission to hospital Yesy Nez

31. How much of the financial costs associated with this injury have you recovered through
Workers Compensation, Criminal Injuries Compensation or any other insurance?

NA
None
Some of it
Most of it
All of it

h & W N -
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32. Have you experienced any of the following as a result of the offence:

a. Financial problems N(;ne u:le

b. Housing difficulties Nc;ne D;ﬂe
. ¢. Employment difficulties.........cc.ueveeee.o.. N(;ne D;tle
. d. Any other difficulties? (specify)

A fair
amount
3

A fair
amount

A fair
amount

Alot

Alot

Alot

2 |

33. Do you believe you should have received any of the following from the offender(s) to compensate

you for loss and harm?

Money
Offender(s) should do some work for you/family ......
Any other restitution

An apology
Other (specify)

Yes; Ne,
Yesy No,
Yesg No,
Yesy Nez
"Yesy Neoz

34a. Were you awarded any of these through the conference/court case?

Yes

No.

34b. (If yes) Which ones?

35. Have you thought about seeking compensation or restitution for the offerice?
Yes

No.




36a. Have you taken any precautions to minimise the risk of becoming a victim of crime again?

Yes 1
No. 2
36b. (If yes above). What are they?
For property offences:
Lock doors and windows. Yes; Noz
More careful with valuables. Yes; Noz
Security improvements Yes; Noz
Leave lights and TV on, etc Yes; Noz
Look out for suspicious people Yes; Noz
Check behind the front door when you get home............. Yes; Noz
Make special amangements for your children.................. Yes; Neoz

Anything else? (Keep probing until answer is negative) .. Yes; Noz

v v

For violent offences:
Don’t go out as much Yesy No;
Avoid location of the offence and similar places............. Yes; No;
Self-defence classes. Yes; No;
Carry weapon of any kind (Specify) Yes; Noz
More careful about what you say and do......c..cccceveeennene Yes; Noz
Control your own anger more ‘ Yes; Noz

Anything else? (Keep probing until answer is negative) .. Yesy Noz




Now I would like to ask you about any psychological or non-material harm that you have experienced
as aresult of the offence.

37a. Have you suffered from any of the following as a result of the offence

Fear of being alone. Yes; Noz
Sleeplessness/nightmares Yes; Noz
Headaches or other physical SYMPOMS ........eserrrssesees Yes;y Noz
General increase in Suspicion or distrust .........reseeeenss Yes; Nop
Loss of confidence Yess No2
Loss of self-esteem. Yesg No2
Other problems (Specify). Yes Noz
& Cai
37b. (If yes above) To what
extent was the conference/court Did not attend
case helpful in your overcoming Not Helped Helped souference/
these difficulties? .....oeerrermssssnesene belpful alittle alot court
1 2 3 4
38. Have you previously been the victim of this kind of offence?
Yes
No 2
39a. Did you know the offender(s) before this offence occurred?
Yes 1
One/some of them
No.

39b. (If yes or some of them above) What was the nature of your relationship with the

principal offender?
Friend 1
Acquaintance 2
Neighbour. 3
Relative 4
Someone at work 5
Someone else who you have had trouble with before........ 6
Other (specify) 7



40a. Have you previously been the victim of the same offender(s)?

Yes

No.

40b. (If yes, above) Did you report these incidents to the police?

Yes

Some of them

No

Thank you. Now Iam going to read out some statements again and ask you to tell me how much you

agree with them. Again, the possible answers are from Strongly agree to Strongly disagree.

41. You feel that whether you are a
victim of crime again in the future is Strongly
pretty much beyond your control. ............... disagree;

42. The offence made you feel you were  Strongly
unworthy of respect disagree ;

43. You sometimes think that the

incident might have been prevented if

you had been more careful or less Strongly
provoking disagree 1

44. Did you attend the conference/court case concerning your case

Yes

Disagree ;

Disagree;

Disagree »

Neither
agree nor
disagree 5

Neither
agree nor
disagree

Neither
agree nor
disagree 3

Agree ‘

Agree 4

Agree 4

No.

2

|= Car

Strongly
agrees

Strongly
agree s

Strongly
agree s

1 - goto question 46

45. Do you now think you would have got some benefit from going to the conference/court case?

Now I would like to ask you about the reasons for your decision to attend the conference/court case.
Could you please tell me how important each of the following reasons were for you?

5" Card
46. You attended because you wanted to e
express your feelings and speak directly =~ Notatall Notvery Somewhat Quite Very
to the offender(s) important,; important. important, important, importants

10



vy’

47. You attended because you wantedto  Notatall  Not very Somewhat Quite Very

help the offender(s) important; important: important; important, importants
48. You attended because you wanted to

ensure that the penalty for the offence Notatall Notvery Somewhat Quite Very
was appropriate important ; important. important; important , important s
49. You attended because you feit a duty Notatall Notvery Somewhat Quite Very

to attend important; important: important; important, importants

50. You attended because you wanted to
have a say in how the problem was Notatall Notvery Somewhat  Quite Very
resolved important; important, important; important, important s

51. You attended because you wanted to .
ensure that you would be repaid for the Notatall Notvery Somewhat Quite Very
harm you had experienced.......................... important ; important: important; important, important

52. You attended because you were
curious and wanted to see how Notatall Notvery Somewhat Quite Very
conferencing works important; important, important; important . important ¢

53. Were there any other reasons? (Probe respondent by asking for any other reasons until a
negative reply is obtained)

(End of statements)

11
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Now I would like to ask you a few questions about your conference/court case

54. Who attended the conference/court case with you? (indicate number, if more than one)

No one attended

The following people:

1
2

Relationship . Number

~ 21 Victim’s spouse/partner
22 Victim’s mother

23 Victim’s father
24 Victim’s stepmother/defacto mother-.....................
25 Victim’s stepfather/defacto father ...,
26 Victim’s sibling(s)
27 Victim’s child(ren)
28 Victim’s grandparent(s)
29 Victim’s other relative(s)
30 Victim’s friend(s)
31 Victim’s neighbour(s)
32 Victim’s co-worker(s)

33 Victim’s supervisor
34 Co-victim

35 Other (specify relationship)

SSHow saﬁsﬁeﬁ wefe yéu bw1th the

arrangements made by police to ensure Neither
that you could get along for the Very Quite  satisfied nor  Quite
conference? dissatisfied ; dissatisfied ; dissatisfied; satisfied ¢

56. Did anything go wrong with these arrangements?
Yes (specify)

No

Very
satisfied s

12



& Card 16

I now want to read out some statements and ask you to respond by telling me how much you agree

with each of them .

57. You were afraid of the offender(s)

before the conference/court case.............

58. Before the conference/court case
you felt embarrassed over the whole

incident

59. Before the conference/court case
you felt ashamed about the whole

incident

60. You understood what was going on

in the conference/court case....................

61. You feel you were treated with
respect during the conference/court

case

62. The police were fair during the
conference/court case

63. Tf the conference/court case got the
facts wrong, you felt able to get this
corrected

64. If you had been treated unjustly by
the conference/court case or the police,
you believe you could have got your

complaint heard

65. At the conference/court case you
had an opportunity to explain the loss

and harm that resulted from the offence....

66. During the conference/court case

you felt awkward and aware of yourself ....

67. During the conference/court case
you felt ashamed

Strongly
disagree 1

Strongly
disngree 1

Strongly
disagree ;

Strongly
disagree 1

Strongly
disagree 1

Strongly
disagree 1

Strongly
disagree 1

Strongly
disagree {

Strongly
disagree ;

Strongly
disagree ;

Strongly
disagree 1

Disagree ;

Disagree »

Disagree 2

Disagree ;

Disagree 2

Disagree

Disagree 2

Disagree »

Disagree 2

Disagree ;

Neither
agree nor
disagree 3

Neither
agree nor
disagree 3

Neither
agree nor

disagree 3

Neither
agree nor
disagree 3

Neither
agree nor
disagree 3

Neither
agree nor
disagree 3

Neither
agree nor
disagree 3

Neither
agree nor
disagree 3

Neither
agree nor
disagree 3

Neither
agree nor
disagree 3

Neither
agree nor
disagree 3

Agree

Agree ¢

Agree 4

Agree ¢

Agree 4

Strongly
agree s

Strongly
agrees

Strongly
agrees

Strongly
agree s

Strongly
agree s

Strongly
agree s

Strongly
agree s

Strongly
agrees

Strongly
agrees

Strongly
agrees

Strongly -
agrees

13



68. All sides got a fair chance to bring
out the facts at the conference/court
case

disagree; Disagree:

69. You felt you had the opportunity to
€Xpress your views m the conference/
court case ‘

disagree; Disagree:

70. The conference/court case took
account of what you said in deciding
what should be done

disagree; Disagree;

71. After the conference/court case you
felt the offender(s) had a proper

understanding of the harm caused to you ..

72. The conference/court case took
adequate account of the effects of the
offence on you

Strongly
disagree; Disagree:

Strongly
disagree; Disagree;

73a. You were disadvantaged in the
gonference/court case by your age, Strongly
income, sex, race or some other reasor..... disagree; Disagree:

Neither

‘agree nor

disagree 5

Neither
agree nor
disagree 3

Neither
agree nor
disagree 3

Neither
agree nor

disagree s

Neither
agree nor
disagree s

Neither
agree nor
disagree 5

Agree 4

S

Agree 4

Strongly
agrees -

Strongly
agrees

Strongly
agrees

Strongly
agrees

Strongly
agrees

Strongly
agrees

73b. If agree or strongly agree above, What was the reason? (Probe respondent by asking
for any other reasons until a negative reply is given)

74. You felt too intimidated to say what
you really felt in the conference/ court
case

Race/ethnicity

th & W N

Strongly
disagree; Disagree:

14

Neither
agree nor
disagree

Agree 4

Strongly
agree s



75. You felt you had enougiu control Neither

over the way things were run in the Strongly agree nor Strongly

conference disagree:  Disagree:  disagree, Agree ¢ agree s

76. During the conference you felt Neither

pushed into things you did not agree ~ Strongly agree nor Strongly

with disagree ;  Disagree.  disagree, Agree agree s

77. You felt pushed around in the Neither

conference by people with more Strongly agree nor Strongly

power than you disagree ;  Disagree. disagree, Agree 4 agree s

78. The conference only made you Neither

remember things you wanted to Strongly agree nor Strongly

forget disagree;  Disagree; disagree, Agree , agree s

79. The government should use Neither

conferencing as an alternative to Strongly agree nor Strongly

court more often disagree;  Disagree.  disagree, Agree 4 agree s
N Neither

80. After the conference/court case Strongly agree nor Strongly

you felt afraid of the offender(s) ........... disagree;  Disagree:  disagree, Agree, agrees

81.You felt the conference/court ‘ Neither

case allowed the harm done to you Strongly agree nor Strongly

by the offender(s) to be repaired........... disagree;  Disagree,  disagree;  Agree agree s

82. Since the conference/court case

you now think the offender(s) has Neither

learnt his lesson and deserves a Strongly agree nor Strongly

second chance disagree;  Disagree:  disagree, Agree , agree s

83. The conference/court case made Neither

you feel you could put the whole Strongly agree nor Strongly

thing behind you disagree;  Disagree.  disagree, Agree ¢ agree s

- 84. Since the conference/court case, Neither I¥ Card17
in thinking about the offender(s), you Very forgiving or Very
have felt unforgiving ; Unforgiving : unforgiving ; Forgiving, forgiving s
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Thank you. Now I would like to ask you a few questions about how you felt about your

conference/court case.

85. How nervous were you about

attending the conference/court case? Not at all
Would you say Bervous
1
86. How fair did you feel the
conference/ court case was for you? Very
Would you say that it was unfair
- 1
87.How fair do you think the
conference/ court case was to the Very
offender(s)? unfair
1
88. How much did you feel the
conference/ court case respected your
rights? Would you say Notatall .
1
89. Do you think the conference/court
case helped to solve any problems?
Would you say Not at all
1
90. Before the conference/court case
how angry did you feel with the Not at
offender(s)? all angry
1
91. After the conference/court case
how angry did you feel with the Not at
offender(s)? .. alt angry
1
92. How sympathetic did you feel
towards the offender(s) before the Very
conference/court casel..............ucunu.... unsympathetic

16

1

Not realty
nervous
2

Somewhat
unfair

Somewhat
unfair
2

Alittle

A little
2

Not very
angry

Not very

angry
2

Not very
sympathetic
2

Somewhat

Somewhat
fair

Somewhat

fair

A fair bit
3

A fair bit
3

Quite
angry

Quite
angry

A little
sympathetic
3

R

I Card 18

Very
nervous

¥ Card 19

Very
fair

5= Card 20

. Alot
4

Alet

¥ Card 21

Very
angry
4

Very
angry
4

B Card 22

Very
sympathetic
4




93. How sympathetic did you feel
towards the offender(s) after the

NEerence/CoUrt CASeT ... rcveccvecsesas

94, How sympathetic did you feel
towards the offender’s family and
supporters before the conference/court
case?

95. How sympathetic did you feel
towards the offender’s family and
supporters after the conference/court
case?

96. How helpful to you did you find

attending the conference/court case? .......

97. Did the ¢onference/court case
make you feel more or less settled

emotionally about the offence? .................

98. In the week after the
conference/court case did your family
and friends give you more support or

less support than they usually give you?....

99. Since the conference/court case
have you felt your sense of security has
been restored?

Very Not very Alittle

unsympathetic  sympathetic sympathetic
1 2 3
Very Not very Alittle
unsympathetic  sympathetic sympathetic
1 2 3
Very Not very Alittle
unsympathetic  sympatbetic sympathetic
1 2 3
Neither
Very helpful nor

unhelpfal ; Unhelpful :

Alotless  Alitile less
settled 1 settled 2

Muchless A littleless
support 1 support ;

. Yes,
No partly
1 2

unhelpful;  Helpful ¢

Very
sympatbetic

Very
sympathetic

Very
sympathetic
4

tF Card 23

Very
helpful s

= Cardi4

No A little more A lot more

different » settled <

settled s

&= Card 25

About the A little more Much more

same » support ¢

Yes,
completely NA
3 4

support s

& Card 26
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100. The conference/court case has

given you satisfaction that the
offender(s) was caught Not at all
1
101. Was your sense of dignity
increased or reduced after the Reduced
conference/court case?.........urmeererenn. alot,
102. Was your sense of self-respect
increased or reduced after the Reduced
conference/ court case?..........weeeenn.n. alot,
103. Was your self-confidence
increased or reduced after the Reduced
conference/court case?.......uununneeenn... aloty
104. If you were the victim of a young
person’s offending again, you would
chose to attend a conference/court Definitely
case again mot 1
105a. Immediately after the .
conference/ court case, you were Strongly
satisfied with the outcome ......cccorereeeeee. disagree ;
105b. (If agree or strongly
agree above). You are still Strongly
satisfied with the outcome.............. disagree 1

Alittle

Reduced
alittle 2

Reduced
alittle 2

Reduced
alittle 2

Probably

Disagree ;

Disagree 2

A fair bit
3

No
different 5

No
different 5

No
different 3

Unsure ;

Neither
agree nor

disagree 3

Neither
agree nor

disagree 3

Alot

Increased
alittle 4

. Increased

alittle ,

Increased
alittle 4

Probably
yes«

Agree 4 ‘

Agree 4

& Card 27

¥ Card 28

Increased
alots

alots

alots

¥ Card 29

Definitely
yess

1% Card 30

Strongly
agree s

Strongly
agrees

Thank you. Now I would like to ask you some questions about your feelings before and after the

conference/court case.

106. Before the conference/court case,
what would you say the offence had Alot less
done to your trust in others? Were you.... trustingx

107. After the conference/court case,
how did you feel regarding your trustin A lotiess
others? Were you trusting ;

108. Before the conference/court case,
how anxious were you about the Not
offence happening again.............coouue...... anxious 1
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A little less
trusting »

Alittle less
trusting ;

Alittle
anxious ;

No
different 5

No
different 5

Somewhat
anxious 3

¥ Card 31

A little more A lot more

trusting 4

trusting s

A little more A lot more

trusting 4

Anxious 4

trusting s

¥ Card 32

Very
Anxious s



109. After the conference/court case,
how anxious were you about the Not

offence happening again ....-—.coesereresesecss anxious 1

110. The conference/court case has

helped you in dealing with any feelings

of embarrassment you might have

about the offence NA,

111. The conference/court case has

helped you in dealing with any feelings

of shame you might have about the NA:
offence

Alittle
anxious ;

Not
atall;

Not
atall;

Somewhat

anxious 3

Not
much s

Not
much 3

Anxious ¢

To some
extent ¢

To some
extent 4

Very
Anxious s

Quite
alots

Thank you. Now, I am going to read a list of statements and I would like you to indicate how well you

think each one describes you.
Strongly
112. It takes a lot to make me mad........... disagree
. 1
Strongly
113. I frequently Set UPSEL cucvercraraeeenecscsnsuns disagree

114. There are many things that annoy Strongly
me disagree

115. All in all, I'm inclined to believe Strongly
that I'm a failure disagree

116. I am able to do things as well as Strongly
most other people disagree

117. If I can't do a job the first time, I Strongly
keep trying until I can disagree
1

Disagree

Disagree

Disagree

Disagree

Disagree

Disagree

Strongly
agree
4

Strongly
agree

= C




118. When I'm trying to learn something
new, I soon give up if I'm not initially
successful

119. I can tolerate frustration better
than most

120. Failure just makes me try harder .......

121. I give up easily

122. I feel that I don't have much to be
proud of

123. Nothing ;nuch ever bothers me..........

Now, can you tell me:

124. To what extent do you believe
people try to be helpful? .......evemveecnenanne

125. To what extent do you believe
people are mostly just looking out for
themselves?

126. To what extent do you believe that
most people would try to take advantage
of you if they got the chance?.....................

127. To what extent do you believe
that most people try to be fair?...................

128. To what extent do you believe
that most people can be trusted?................

20

Strongly
disagree

Strongly'

Strongly
disagree

Strougly
disagree

Hardly
ever

Hardly
ever

Hardly
ever
1

Sometimes

Sometimes

Sometimes

Sometimes
2

Semetimes
2

Alotof
the time

Alotof
the time

Alot of
the time

Alotof
the time

Alotof
the time

Strongly

Strongly
agree

Strongly

agree

Strongly
agree

Stroungly
agree

Almost
always

Almost
always

Almost
always

Almost
always

Almost
always
4

A e A s




129. To what extent do you believe that

you can’t be too careful in dealing with Hardly Alotof  Almost
people? ever Sometimes  the time always
1 2 3 4

Now I want to ask you some questions about your background. These are used for statistical purposes

only in studies like this so that we can group the answers of similar people together.

130. (Code respondent’s sex)

Male....... 1
Female 2

131. What is your date of birth 119

132. In which country were you bomn?
Australia 01
New Zealand 02
United Kingdom 03
Treland s 04
Italy. 05
Gemnany 06
Greece 07
Malta 08
Netherlands 09
Poland 10
Former Yugoslavia 11
Vietnam 12
Laos 13
China. 14
Phillipines. 15
Hong Kong. 16
Tonga 17
Macedonia 18
Chile 19
Other (please specify) 20
Don’t know 21

133. Are you of Aboriginal or Torres Strait Islander heritage?
Yes 1
No 2

21
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134. Apart from weddings, funerals and baptisms, about how often do you attend religious services?
At Jeast once a week 1

At Jeast once a month
Several times a year

Less than once a year

2
3
At least once a year. 4
5
Never 6

135. Since you were born, how many years have you lived in the ACT?
—Yyears [ __ months ]

(If length less than 1 year, specify months)
(If respondent can’t remember - obtain year and month of arrival and calculate)

22



136. What is the highest grade or year of (primary or secondary) school you have completed?

No formal schooling. 00
Primary Grade 1 . 01
Grade 2 02
Grade 3 03
Grade 4 04
Grade 5 05
Grade 6 06
Secondary.......coeevvene Year 7 (Form 1) 07
Year 8 (Form 2) 08
Year 9 (Form 3) 09
Year 10 (Form 4) 10
Year i1 (Form 5) 11
Year 12 (Form 6) 12

137. Have you obtained a trade qualification, a degree or a diploma, or any other qualification since
leaving school? What is your highest qualification?

Non-trade qualification 01

“Trade qualification ) 02 '
Associate Diploma 03
Undergraduate Diploma 04

Bachelor Degree 05

Postgraduate Diploma 06

Higher degree - Masters or PhD 07

Certificate. 08

No qualification since leaving school _ 09

Not applicable / Still at school 10

¥ Car¢
138. Looking at the answers on this card, which best describes you situation during the last 6 months?

Working full-time for pay 1

‘Working part-time for pay 2

Unemployed and looking for work 3

Unemployed and not looking for work 4

Retired from paid work 5

A full-time school or university student 6

Home duties 7

Other (please specify) 8

23



139. What type of work do yoﬁ do? '(Intervzewer to code on basis of response to this question)
Higher professionat (examples: doctor, electrical engineer, university scientist, secondary

school teacher, lawyer, clergy . 01
Higher administrator (examples: banker, executive in big business, high govemnment

official, union official) 02
Technical and lower professional (examples: nurse, artist, primary school teacher,

1ab technician) 03
Clerical (examples: secretary, clerk, office manager, public servant, bookkeeper) .......cccevenneen 04

Sales (examples: sales manager, shop owner, shop assistant, insurance agent)...
Service (examples: restanrant owner, policeman, waitress, barber, janitor)

Skilled worker (examples: foreman, motor mechanic, printer, seamstress, electrician) ........... 07
Semi-skilled worker (examples: bus driver, cannery worker, carpenter, metal worker, baker).. 08
Unskilled worker (examples: labourer, porter, unskilled factory WOTKET).........coovesencnsecvessennes 09
Farm (examples: farmer, farm labourer, jackeroo) 10

140. Is your job permanent or temporary?
Permanent
Temporary.... . 2

141. In your job do you supervise other people?

Yes

No 2
142. How mwuch authority do youhave  Very Not very Very
in deciding how to do your work?........  lttle, much 2 Moderates  Great + great 5

24
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143. X I give you this card, can you tell me the number which indicates the total (gross) annual
income from all sources, before tax or other deductions, for you and your family living with you?

Less than $3,000 per year (Less than $58 per week)...o..ceuenrecemeerenes

$3001 to $5,000 per year (358 to $96 per week).......

$5001 to $8,000 per year ($96 10 $154 per Week) .cuwvecrrcecemcnsssuncase

146. Do you live with your mother or female guardian?............... Mother

147. Do you live with your father or male guardian? .....

..................... Father

$8,001 to $12,000 per year ($154 to $231 per Week) coveuerceccmnceinesen. 04

$12,001 to $16,000 peryear ($231 to $308 per week)

$16,001 to $20,000 per year ($308 to $385 per week)

$20,001 1o $25,000 per year . ($385 to $481 per week)

$25,001 to $30,000 per year ($481 to $577 per week)

$30,001 to $35,000 peryear ($577 to $673 PET Week) oevecenenennnenenens 09

$35,001 to $40,000 per year ($673 10 $769 Per Week) w...coomvereerscrses 10

$40,001 to $50,000 per year ($769 10 $962 per week) ...ccouccmereneees 11

$50,001 to $60,000 peryear ($962 to $1,154 per week) c.ceceecrcueceses

$60,001 to $70,000 per year ($1,154 to $1,346 per week)

$70,001 10 $80,000 per year ($1,346 to $1,538 per week)

$80,001 10 $90,000 per year ($1,538 to $1,731 per Week)....eveceeees 15

$90,001 to $100,000 per year (51,1731 to $ 1,923 per week)........... 16

More than $100,000 per year (More than $1.923 per Week).......... 17

Don’t know V 18

Refused 19
144. What is your current marital status?

Never married 1

Now married (including de facto relationships) 2

Widowed 3

Divorced or separated 4

N/A 5

Male Guardian 2

Female Guardian 2

Nos

Noi



148. In what country was your mother bon?

N

149. Looking at the answers on this card, which best describes what your mother has been doing

during the last 6 months?

26

Australia

New Zealand

United Kingdom

Treland

Ttaly
Gemmany.

Greece

Malta

Netherlands

Poland

Former Yugoslavia
Vietnam

Tonga.

Other (please specify)

Don't know.

‘Working full-time for pay

01

03

5883 &&EXR

11
12
13
14
15

Working part-time for pay

Unemployed and looking for work

Unemployed and not looking for work
Retired from paid work

A fulltime school or university student

Home duties

Other (please specify)
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150. What type of work does your mother do? (Interviewer to code on basis of response to this

question)
Higher professional (examples: doctor, electrical engineer, univessity scientist, secondary
school teacher, lawyer, clergy 01
Higher administrator (examples: banker, executive in big business, high govemment
official, union official) 02
Technical and lower professional (examples: rurse, artist, primary school teacher,
1ab technician) 03
Clerical (examples: secretary, clerk, office manager, public servant, bOOKKEEPeT) .cevevvesevsees 04
Sales (examples: sales manager, shop ownex, shop assistant, insurance agent)
Service (examples: restaurant owner, policeman, waitress, barber, Janitor) ......e.oeoveeeee-
Skilled worker (examples: foreman, motor mechanic, printer, seamstress, electrician).....ccove 07
Semi-skilled worker (examples: bus driver, cannery worker, carpenter, metal worker, baker). 08
Unskilled worker (examples: labourer, porter, unskilled £aCLOry WOTKET)...cecesenoncmssrsnsssncsssssnes 09
Farm (examples: farmer, farm labourer, jackeroo). 10

151. In what country was your father born?

Australia. o =
New Zealand 02
United Kingdom 03
Treland ’ 04
Ttaly 05
Germany. 06
Greece 07
Malta. o8
Netherlands 09
Poland 10
Former Yugoslavia 11
Vietnam 12
Tonga. 13
Other (please specify) 14

Don't know. 15




152. Looking at the answers on this card, which best describes what your father has been doing
during the last 6 months?

‘Working full-time for pay
‘Working part-time for pay
Unemployed and looking for work
Unemployed and not looking for work
Retired from paid work

A fuil-time school or university student

Home duties

Other (please specify)

0w ~N A U & W N

153. What type of work does your father do? (Interviewer to code on basis of response to this
question)
Higher professional (examples: doctor, electrical engineer, university scientist, secondary

school teacher, lawyer, clergy o1
Higher administrator (examples: banker, executive in big business, high government

official, union official) 02
Technical and lower professional (examples: nurse, artist, primary school teacher, N

lab technician) 03
Clerical (examples: secretary, clerk, office manager, public servant, bookkeeper).................. 04
Sales (examples: sales manager, shop owner, shop assistant, InSUranCe agent).........cceuemeen. 0S
Service (examples: restaurant owner, policeman, waitress, barber, janitor)..... SR 06

Skilled worker (examples: foreman, motor mechanic, printer, seamstress, electrician)............ 07
Semi-skilled worker (examples: bus driver, cannery worker, carpenter, metal worker, baker) . 08
Unskitled worker (examples: labourer, porter, unskilled factory WOIKer)............sceereeeresnsemsens 09
Farm (examples: farmer, farm labourer, jackeroo) 10

154. Do you expect to move house sometime in the next 12 months -- just your best guess?

Probably not move house 1
Will probably move in the next year 2
Will definitely in the next year 3

28
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APPENDIX 4.3: Questions Addressing Six Areas of Victim Concern

Chapter 4 discusses the design of the victim questionnaire (which is at Appendix
4.2). Tt refers to the six areas of concern to victims that were identified in Chapter 1.
The questions devised to explore these six areas were as follows:

A4.3.1 Measures for issue (a): a less formal process where victims can participate

and where their views count

Questions 46, 50, 63, 65, 66, 68, 72, 74,75

A4.3.2 Measures for issue (b): more information about both the processing and
outcome of their case

Questions 1-7

A4.3.3 Measures for issue (c): participation in their case

Questions 69, 70

A4.3.4 Measures for issue (c): fair and respectful treatment
Questions 60-64, 68, 73, 76, 77, 86-88

A4.3.5 Measures for issue (d): material harm and restoration

Material harm: 25, 26, 30-33
Material restoration: 26, 27, 31, 33, 51

A4.3.6 Measures for issue (e): emotional harm and restoration, including apology

Emotional harm: 9-11, 19, 29, 37,42,43
Emotional restoration, including apology: 18, 33,51, 71, 81-84, 89-97, 99, 101-103,
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APPENDIX 7.1: Full Text of All Questions Used in the Tables in Chapter 7.
Table 7.2 and Table 7.9

1. In the conference/court I began to understand what it actually felt like for those who
had been affected by my actions/Do you feel the apology you were offered was sincere?

2. Did others at the conference/court case say that you had learnt your lesson and now
deserved a second chance? Do you feel the apology you were offered was sincere?

3. At the end of the conference/court case did people indicate that you were .
forgiven?/since the conference/court case, in thinking about the offender(s) you have felt
forgiving

4. The conference/court case allowed you to make up for what you did/ Do you feel the
apology you were offered was sincere?

5. During the conference/court case I found myself really affected by the emotions of
those who had been hurt in some way/ Do you feel the apology you were offered was
sincere?

Table 7.3 and Table 7.11

1. The conference/court case just made you angry/Do you anticipate the offender(s)
will repeat this offence on another victim?

2. You feel the people who accused you in the conference/court case were more wrong
than you were/Do you anticipate the offender(s) will repeat this offence on another
victim?

3. Were you treated in the conference/court case as though you were likely to commit
another offence? Do you anticipate the offender(s) will repeat this offence on another
victim?

4. You wish that you could get back at the people who were accusing you in the
conference/court case/Do you anticipate the offender(s) will repeat this offence on
another victim?

5. The conference/court case just made you angry/Do you anticipate the offender(s)
will repeat this offence on you?

6. You feel the people who accused you in the conference/court case were more wrong
than you were/Do you anticipate the offender(s) will repeat this offence on you?

7. Were you treated in the conference/court case as though you were likely to commit
another offence? Do you anticipate the offender(s) will repeat this offence on you?

8. You wish that you could get back at the people who were accusing you in the
conference/court case/Do you anticipate the offender(s) will repeat this offence on you?

9. Since the conference/court case have you found yourself unable to decide, in your
own mind, whether or not what you did was wrong?/ Do you anticipate the offender(s)
will repeat this offence on another victim?
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10. Since the conference/court case have you found yourself unable to decide, in your
own mind, whether or not what you did was wrong? Do you anticipate the offender(s)
will repeat this offence on you?

11. You wish that you could get back at the people who were accusing you in the
conference/court case/You would do some harm to the offender(s) yourself if you had
the chance

12. You feel the people who accused you in the conference/court case were more wrong
than you were/ You would do some harm to the offender(s) yourself if you had the
chance

13. Now that it is all over you feel glad that you committed the offence that you did/
You would do some harm to the offender(s) yourself if you had the chance

14. The conference/court case just made you angry/ You would do some harm to the
offender(s) yourself if you had the chance

15. You feel the people who accused you in the conference/court case were more wrong
than you were/The way your case was dealt with made you feel angry

16. Now that it is all over you feel glad that you committed the offence that you did/ The
way your case was dealt with made you feel angry

17. The conference/court case just made you angry/The way your case was dealt with
made you feel angry

18. You wish that you could get back at the people who were accusing you in the
conference/court case/ The way your case was dealt with made you feel angry

19. You feel bitter about the way you were treated in the case/ You feel bitter about the
way you were treated in the case

Table 7.4 and Table 7.13

1. You felt that you could trust the police during this case/ You felt that you could trust
the police during your case

2. As aresult of the way your case was handled would you say your respect for the
police has [gone up]/ As a result of the way your case was handled would you say your
respect for the police has [gone up]

3. As aresult of the way your case was handled would you say your respect for the law
has [gone up]/ As a result of the way your case was handled would you say your
" respect for the law has [gone up]

4. In general, the police in Canberra enforce the law fairly/ In general, the police in
Canberra enforce the law fairly

5. As a result of the way your case was handled would you say your respect for the
justice system has [gone up)/ As a result of the way your case was handled would you



275

say your respect for the justice system has [gone up]

6. The conference/court case will help prevent you from breaking the law in
future/What happened in your case will encourage you to obey the law

7. /What happened in your case will encourage you to obey the law/What happened in
your case will encourage you to obey the law

Table 7.5 and Table 7.10

1. You understood what was going on in the conference/court/ You understood what
was going on in the conference/court

2. I felt bad in the conference/court because my actions had hurt others/After the
conference/court case you felt the offender(s) had a proper understanding of the harm
caused to you

3. During the conference/court case I felt ashamed of what I did/ After the
conference/court case you felt the offender(s) had a proper understanding of the harm
caused to you

4. You felt after the conference/court case that what you did was just plain stupid/Since
the conference/court case you now think the offender(s) has learnt his lesson and
deserves a second chance

5. As aresult of your offence there was a victim hurt in some way/After the
conference/court case you felt the offender(s) had a proper understanding of the harm
caused to you

6. Do you think the conference/court helped to solve any problems/How helpful did
you find attending the conference/court case?

7. Do you think the conference/court helped to solve any problems/ Do you think the
conference/court helped to solve any problems

8. The conference/court case allowed you to clear your conscience/ How helpful did
you find attending the conference/court case?

9. Did others at the conference/court case say you had leamnt your lesson and now
deserved a second chance?/After the conference/court case you felt the offender(s) had a
proper understanding of the harm caused to you

10. At the end of the conference/court case did people indicate that you were
forgiven?/Since the conference/court case, in thinking about the offender(s), you have
felt forgiving

11. At the end of the conference/court case, or since then, have people made it clear to
you that you can put the whole thing behind you?The conference/court case made you
feel you could put the whole thing behind you

Table 7.6 and Table 7.12

1. You feel the people who accused you in the conference/court case were more wrong
than you/After the conference/court case how angry did you feel with the offender(s)?
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2. Ifelt in the conference/court case that those complaining about my actions were just
sorry for themselves/ After the conference/court case how angry did you feel with the
offender(s)?

3. Now that it is all over you feel glad that you committed the offence that you did/
After the conference/court case how angry did you feel with the offender(s)?

Table 7.7 and Table 7.14

1. How much influence did you have over the agreement reached in the
conference/court case?The conference/court case took account of what you said in
deciding what should be done

2. People in the conference/court spoke up on your behalf/You attended [the
conference/court case] because you wanted to have a say in how the problem was
resolved

3. You felt too intimidated to say what you really felt in the conference/court case/ You
felt too intimidated to say what you really felt in the conference/court case

4. During the conference/court case I felt awkward and aware of myself/ During the
conference/court case I felt awkward and aware of myself

Table 7.8 and Table 7.15

1. You felt you had enough control over the way things were run in the conference/1.
You felt you had enough control over the way things were run in the conference

2. During the conference you felt pushed into things you did not agree with/ During the
conference you felt pushed into things you did not agree with

3. The conference/court case took account of what you said in deciding what should be
done/ The conference/court case took account of what you said in deciding what should
be done

4. You understood what was going on in the conference/court case/ You understood
what was going on in the conference/court case

5. You felt you had the opportunity to express your views in the conference/court case/
You felt you had the opportunity to express your views in the conference/court case

6. How severe did you feel the outcome of the conference/court case was for you?/How
fair do you think the conference/court case was to the offender(s)?

7. Since the conference/court case have you found yourself continually bothered by
thoughts that you were unfairly judged by people at the conference/court case?/How fair
did you feel the conference/court case was to you?

8. All sides got a fair chance to bring out the facts at the conference/court case/7. All
sides got a fair chance to bring out the facts at the conference/court case
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9. The police were fair during the conference/court case/ The police were fair during the
conference/court case

10. How much did you feel the conference/court case respected your rights?/ How
much did you feel the conference/court case respected your rights?

11. You were disadvantaged in the conference/court case by your age, income, sex, race
or some other reason/ You were disadvantaged in the conference/court case by your age,
income, sex, race or some other reason

12. You feel you were treated with respect in the conference/court case/ You feel you
were treated with respect in the conference/court case

13. If you had been treated unjustly by the conference/court case or the police, you
believe you could have got your complaint heard/ If you had been treated unjustly by the
conference/court case or the police, you believe you could have got your complaint
heard

14. If the conference/court case got the facts wrong, you felt able to get this corrected/
If the conference/court case got the facts wrong, you felt able to get this corrected
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APPENDIX 7.2: Completion Rates — Offender Question followed by Victim Question

Tables 7.2 and 7.9: Emotional restoration post-treatment

1) Understood how others felt/Felt apology was sincere:
Overall completion is 69% (51/74) for Off 1
Overall completion is 60% (15/25) for Off 2

2) Others said you had learned lesson/Felt apology was sincere:
Overall completion is 68% (50/74) for Off 1
Overall completion is 60% (15/25) for Off 2

3) People indicated you were forgiven/Felt‘apology was sincere:
Overall completion is 69% (51/74) for Off 1
Overall completion is 60% (15/25) for Off 2

4) Felt allowed to make up for actions/Felt apology was sincere:
Overall completion is 69% (51/74) for Off 1
Overall completion is 60% (15/25) for Off 2

5) Affected by emotions/Felt apology was sincere
Overall completion is 69% (51/74) for Off 1
Overall completion is 60% (15/25) for Off 2

Tables 7.3 and 7.11: Emotional harm post-treatment

1) Treatment made you angry/Anticipate repeat offence on another
Overall completion is 62% (105/169) for Off 1
Overall completion is 68% (40/59) for Off 2

2) Accusers more wrong than you/Anticipate repeat offence on another
Overall completion is 62% (105/169) for Off 1
Overall completion is 68% (40/59) for Off 2

3) Treated like you would reoffend/Anticipate repeat offence on another
Overall completion is 62% (105/169) for Off 1
Overall completion is 68% (40/59) for Off 2

4) Wish could get back at accusers/Anticipate repeat offence on another
Overall completion is 62% (105/169) for Off 1
Overall completion is 68% (40/59) for Off 2

5) Treatment made you angry/Anticipate repeat offence on you
Overall completion is 62% (105/169) for Off 1
Overall completion is 68% (40/59) for Off 2

6) Accusers more wrong than you/Anticipate repeat offence on you
Overall completion is 62% (105/169) for Off 1
Overall completion is 68% (40/59) for Off 2
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7 Treated like you would reoffend/Anticipate repeat offence on you
Overall completion is 62% (105/169) for Off 1
Overall completion is 68% (40/59) for Off 2

8 Wish could get back at accusers/Anticipate repeat offence on you
Overall completion is 62% (105/169) for Off 1
Overall completion is 68% (40/59) for Off 2

9) Cannot decide what you did was wrong/Anticipate offender will repeat offence on another
Overall completion is 62% (104/169) for Off 1
Overall completion is 68% (40/59) for Off 2

10) Cannot decide what you did was wrong/Anticipate offender will repeat offence on you
Overall completion is 62% (104/169) for Off 1
Overall completion is 68% (40/59) for Off 2

11) Wish you could get back at your accusers/Would harm the offender if you had the chance
Overall completion is 62% (105/169) for Off 1
Overall completion is 68% (40/59) for Off 2

12) Accusers more wrong than youw/'Would harm the offender if you had the chance
Overall completion is 62% (105/169) for Off 1
Overall completion is 68% (40/59) for Off 2

13) Glad you committed the offence/Would harm the offender if you had the chance
Overall completion is 64% (109/169) for Off 1
Overall completion is 69% (41/59) for Off 2

14) Treatment made you angry/Would harm the offender if you had the chance
Overall completion is 62% (105/169) for Off 1
Overall completion is 68% (40/59) for Off 2

15) Accusers more wrong than yowTreatment made you angry
Overall completion is 62% (104/169) for Off 1
Overall completion is 68% (40/59) for Off 2

16) Glad you committed the offence/Treatment made you angry
Overall completion is 64% (108/169) for Off 1
Overall completion is 69% (41/59) for Off 2

17) Treatment made you angry/Treatment made you angry
Overall completion is 62% (104/169) for Off 1
Overall completion is 68% (40/59) for Off 2

18) Wish you could get back at your accusers/Treatment made you angry
Overall completion is 62% (104/169) for Off 1
Overall completion is 68% (40/59) for Off 2

19) Feel bitter about your treatment/Feel bitter about your treatment
Overall completion is 62% (105/169) for Off 1
Overall completion is 69% (41/59) for Off 2
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Tables 7.4 and 7.13: L egitimacy

I) Felt you could trust the police during case/Felt you could trust the police during case
Overall completion is 65% (110/169) for Off 1
Overall completion is 69% (41/59) for Off 2

2) Respect for police has increased/Respect for police has increased
Overall completion is 65% (110/169) for Off 1
Overall completion is 69% (41/59) for Off 2

3) Respect for law has increased/Respect for law has increased
Overall completion is 62% (105/169) for Off 1
Overall completion is 69% (41/59) for Off 2

4) Police enforce law fairly/Police enforce law fairly
Overall completion is 64% (109/169) for Off 1
Overall completion is 68% (40/59) for Off 2

5) Respect for justice system has increased/Respect for justice system has increased _
Overall completion is 65% (110/169) for Off 1
Overall completion is 66% (39/59) for Off 2

6) Treatment will prevent reoffending/Treatment will encourage you to obey law
Overall completion is 62% (105/169) for Off 1
Overall completion is 68% (40/59) for Off 2

7 Treatment will encourage you to obey law/Treatment will encourage you to obey law
Overall completion is 65% (110/169) for Off 1
Overall completion is 68% (40/59) for Off 2

Tables 7.5 and 7.10: Emotional restoration in treatment (Conference only)

1) Understood how others felt/Offender understood harm
Overall completion is 56% (48/85) for Off 1
Overall completion is 56% (18/32) for Off 2

2) Felt bad about hurting others/Offender understood harm
Overall completion is 56% (48/85) for Off 1
Overall completion is 44% (14/32) for Off 2

3) Felt ashamed of actions/Offender understood harm
Overall completion is 56% (48/85) for Off 1
Overall completion is 56% (18/32) for Off 2

4) Think what you did was stupid/Felt offender had learned his lesson
Overall completion is 55% (47/85) for Off 1
Overall completion is 44% (14/32) for Off 2

5) Victim was hurt as a result of your offence/Offender understood harm
Overall completion is 56% (48/85) for Off 1



Overall completion is 56%

6) Treatment helped solve problems/Found it helpful to attend
Overall completion is 56%
Overall completion is 44%

7 Treatment helped solve problems/Treatment helped solve problems
Overall completion is 56%
Overall completion is 44%

8) Felt allowed to clear conscience/Found it helpful to attend conference
Overall completion is 56%
Overall completion is 44%

9) People said you had learned your lesson/Felt offender had learned his lesson
Overall completion is 55%
Overall completion is 44%

10) People indicated forgiveness/Felt forgiving towards offender
Overall completion is 56%
Overall completion is 44%

11) People said could put incident behind you/Able to put incident behind you
Overall completion is 56%
Overall completion is 44%

Tables 7.6 and 7.12: Emotional harm in treatment (Conference only)

1) Felt accusers were more wrong than you/After conference, angry with offender
Overall completion is 56%
Overall completion is 44%

2) Felt victims were sorry for themselves/After conference, angry with offender
Overall completion is 56%
Overall completion is 44%

3) Glad committed the offence/After conference, angry with offender
Overall completion is 56%
Overall completion is 44%

Tables 7.7 and 7.14: Participation in the process (Conference only)

1) Had influence over conference outcome/Conference took account of what I said
Overall completion is 54%
Overall completion is 44%

2) People spoke for me in the conference/Attended b/c wanted to have a say
Overall completion is 56%
Overall completion is 44%
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3 Too intimidated to speak in conference/Too intimidated to speak in conference
Overall completion is 56% (48/85)
Overall completion is 44% (14/32)

4 Felt awkward in the conference/Felt awkward in the conference
Overall completion is 56% (47/85)
Overall completion is 44% (14/32)

Tables 7.8 and 7.15: Procedural justice (Conference only)

1) Had enough control how conference ran/Had enough control how conference ran
Overall completion is 53% (45/85)
Overall completion is 44% (14/32)

2) Felt pushed into things didn’t agree with/Felt pushed into things didn’t agree with
Overall completion is 53% (45/85)
Overall completion is 44% (14/32)

3) Took account of your say in the outcome/Took account of your say in the outcome
Overall completion is 55% (47/85)
Overall completion is 44% (14/32)

4) Understood what was going on /Understood what was going on
Overall completion is 56% (48/85)
Overall completion is 44% (14/32)

5) Had opportunity to express views/Had opportunity to express views
" Overall completion is 56% (48/85)

6) Disagree that outcome was too severe/Conference was fair for offender
Overall completion is 56% (47/85)
Overall completion is 44% (14/32)

7 Disagree that you were judged unfairly/Conference was fair to you
Overall completion is 56% (48/85)
Overall completion is 44% (14/32)

8 All sides got a chance to bring out facts/All sides got a chance to bring out facts
Overall completion is 56% (48/85)
Overall completion is 44% (14/32)

9) Police were fair during conference/Police were fair during conference
Overall completion is 56% (48/85)
Overall completion is 44% (14/32)

10) Conference respected your rights/Conference respected you r rights
Overall completion is 56% (48/85)
Overall completion is 44% (14/32)

11) Disadvantaged by age, income, sex, race/Disadvantaged by age, income, sex, race
Overall completion is 56% (48/85)
Overall completion is 44% (14/32)
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12) Treated with respect in conference/Treated with respect in conference
Overall completion is 56% (48/85) for Off 1
Overall completion is 44% (14/32) for Off 2

13) If treated unfairly, complaint was heard/If treated unfairly, complaint was heard
Overall completion is 56% (48/85) for Off 1
Overall completion is 44% (14/32) for Off 2

14) Wrong facts were correctable in/Wrong facts were correctable
Overall completion is 56% (48/85) for Off 1
Overall completion is 44% (14/32) for Off 2
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APPENDIX 7.3: Treatment of Questions with Other than ‘Agree-Disagree’
Five-Point Response Scale

For the majority of the questions used in Chapter 7, victims and offenders responded on
a five-point scale, namely, ‘strongly disagree’, ‘disagree’, ‘neither agree nor disagree’,
‘agree’, ‘strongly agree’. However, the questions listed below required responses to a
five-point scale other than ‘disagree/agree’. In general, negative responses (usually 1
and 2) were coded as ‘disagree’ and positive or indifferent responses (usually 3,4 and
5) were coded as ‘agree’: the only exception was the question concerning the sincerity
of the apology offered in Table 7.2, where responses 1, 2 and 5 were coded ‘disagree’
and responses 3 and 4 were coded ‘agree’.

Table 7.2
‘Do you feel the apology you were offered was..’
Not at all sincere/Not very sincere/Somewhat sincere/Sincere/Don’t know

Table 7.4

‘As a result of the way your case was handled would you say your respect for the
police/justice system/law has..’

Gone down a lot/Gone down a little/Not changed/Gone up a little/Gone up a lot

Table 7.5
‘Since the conference/court case, in thinking about the offender(s), you have felt’
Very unforgiving/Unforgiving/Neither forgiving nor unforgiving/Forgiving/Very
forgiving

‘How helpful to you did you find attending the conference/court case?’
Very unhelpful/Unhelpful/Neither helpful nor unhelpful/Helpful/Very helpful

Table 7.7

“You attended [the conference/court case] because you wanted to have a say in how the
problem was resolved’
Not at all important/Not very important/Somewhat important/Quite important/Very
important
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‘During the conference/court case I felt awkward and aware of myself’
Not at all/A little/Quite a bit/A lot/Felt overwhelmed by it

Table 7.8

‘Since the conference/court have you found yourself continually bothered by thoughts
that you were unfairly judged by people at the conference/court case?’

Not at all/A little/Quite a bit/A lot/ Felt overwhelmed by it

When the responses were for a four-point, rather than five-point, scale: Responses 1

and 2 were coded as ‘Disagree’ and responses 3 and 4 were coded as ‘Agree’.

Table 7.2
‘At the end of the conference/court case did people indicate you were forgiven?
Not at all/A little/Somewhat/A lot

Table 7.3

‘Before/After the conference/court case how angry did you feel with the offender(s)?’
Not at all angry/Not very angry/Quite angry/Very angry

‘Were you treated in conference/court as though you were likely to commit another
offence?

Not at all/A little/Somewhat/A lot

Table 7.5
‘At the end of the conference/court case did people indicate that you were forgiven?’
Not at all/A little/Somewhat/A lot '

‘Do you think the conference/court helped to solve any problems?’
Not at all/Not really/Somewhat/Definitely

‘At the end of the conference/court case, or since then, have people made it clear to you
that you can put the whole thing behind you?
Not at all/A little/Somewhat/A lot



