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Australian Coastal and Marine Law; edited by Rachel
Baird and Donald R. Rothwell, explains the legal and regulatory
framework which operates within Australia's coastal and marine
environment, extending from the waters of ports, harbours, bays
and estuaries to the outer limits of Australia's continental shelf.

The book's coverage extends across Australian coastal and marine
law including all areas within Commonwealth control and regulation
and State and Territorial jurisdiction. It explains how Australian law
regulates and manages a range of issues which arise in the coastal
zone and Ehe marine enviranment, including the continental shelf,

fishing, indigenous rights, marine parks, marine poliution, native title,
ports and harbours and shipping.

Authored by academic and professional experts in coastal and marine
law, the book will be invaluahble for lawyers, environmental managers,
planners and marine scientists.

FROM THE FOREWORD:

This book provides a most welcome and timely analysis af the most
important elements of Australian coastal and marine law. Dr Baird and
Frofessor Rothwel] as editors and also contributors, are joined by nine
other experts to provide a comprehensive overview of an arga of law
vital to the Austrafian national interast.
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Foreword

Auslralia is an island continent heavily dependent on sea-borne trade. As
a sparsely populated country it has an anxious concern for protecling, its
external borders, As an economy that finds it difficult to compete with
the lower wage economies of some other countries, it relies largely on the
exploitation of its natural respurces, including matine resources, to sustain
its high standard of living. In the strategic environment, Auslralia shares
with its allies a commitment to a stable order of the world's oceans in which
freedom of navigation is maintained ta the greatest extent consistent with
legitimate national jurisdictions.

These considerations underpin the chapters of this book and justify its
Aushralian flavour, However, Australia is not an island in the sense that it
is detached from the commmunily of nations and the Tule of international
law. Quite to the contrary, Australia has made significant conlributions
to the evolution of the modern international law of the sea; the regimes
of coastal and marine law dealt with in this book all find their groumding
and legitimacy in thal law. Australia played an active tole in the delibera-
lions of the United Nations First Conference on the Law of the Sea, 1958,
which essentially adopted the preparatory work of the International Law
Commission. [t plaved an even mare active role in the United Nations Third
Conference on the Law of the Sea (1973-1982) where political factors were
dominant. Australia performed crucial service in helping to negotiate the
compromise between high scas freedoms and national resource jurisdic-
tions reflected in the regime of the exclusive economic zone. Il was similarly

influential in the outcome of the lortuous negoliations regarding the extent

of national jurisdiclion over continental shelves exlending beyond 200 nauti-
cal miles. Following the disappointing slowness of the developed states to

ratify the resulting 1982 United Nations Convention on the Law of the Sea,
Australia bocame a leading member of a group known as “the Friends of the
Convention”, On an Australian proposal, a compromise regime regarding
the deep sea bed was adopted in an instrument scparate from the Convention,
which enabled previously reluctant states — with Lhe notable exception of the
United States - to become parties,

The 1982 Convention does not, however, mark the final stage in the
development of the international law of the sea. The Convention had hardly
entered into force in 1994 when new pressures emerged, especially in rela-
fion to rapacious overfishing of the high seas and threats to the international
marine environment, which the 1982 Convention had not adequately




FOREWORD

addressed. Morcaver, £aps and ambiguities in 1k

at Convention, resulting
[rom the necd to find political compromises in terlain of its formulations,

have led to protracted disputes, These are above all evident in relation to the
juridical nature of the exclusive BLonomic zone, passage and over-flight by
warships and military aircraft in foreign exclusive economic zomes and archi-
pelagic waters, and the declaration of sceurity zones. The 1982 Convention

Was successful in prod ucing a framework for djs

pute resolution in the law of
the sea, but the use af its procedures have been slow in coming. Australia has

been one of the countries which have been most ready to resort to litigation

under the Convention: it has initiated two sets of proceedings agajnst Japan

{the Southern Bluefin Tuna, and Scientific W'ha_ling vases) and has defended

cases brought against i by the flag states of vessels arvested for offences
against Australia’s fishery laws.

The international law of the sea had
tional law going back to the 17th century, Although that law may now he
regarded as largely codified by conventional law, above all by the United
Nations Convention of 1932, cuslomary law is stil] capalde of influencing
the mterpretation of the conventional provisions and of filling in gaps, In
ils close engagement with e law of the sea, through its lepislation and its
practice, Australia has shown itsell to be a significan| plaver in that process,

International law does not, however, regulate the division of power and
jurisdiction over coastal waters in the case of federal states, This is a matter
for regulation by domestic law. The Seus aitd Subsmerged Lands Act 1973 {Cthy)

vested sovereignty over the territorial sea of Australia, internal waters, and
the continental shelf in the Crown in right of the Comm onwealth, The validity
of this legislation was upheld by the High Court of Australia in the Sens and
Submerged Lands case in 1975, However, Pursuant {aits policy of cooperative
federalism, the Frager BoverIunent entered into an a greement wilh the States
known as the Offshore Consittutional Settlement, confirmed by a package of
legistative measures in 1350 allocating powers and responsibilitios for the
offshore areas, includin I ﬁshjng,. among the States and he Commonwealih,
This book provides a mos| welcome and timely analysis of the mest
impuortant elements of Australian coastal and marme Taw. Dr Baird and
Professor Rothwell, as cditors and also contribulars, are joined by nine other

experts Lo provide g comprehensive overvipw of an area of law vital to the
Australian national inlerest.
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Preface

Australia historically has had an integral connection with its coastal and
marine environment, Indigenous Australians hunted and lived along the
coast, and when European settlers arrived it was Auslralia’s coaslal arcas
that were pivotal to the inilial success of the colonies. Maritime trade and
commerce was at the core of Australia’s development as a young nation,
and the development of ports and a shipping industry was essential to
that process, This phenomenon has conlinued and remains cenlral lo
Australia’s ongoing prosperity. Australians and inlernational visitors have
also developed a love of Australia’s beaches, its coastal areas and its marine
cnvironment, especiallv ils natural wonders like the Great Barrier Beef. These
factors have inspired strong support for coastal and marine environmental
protection and management throughoul Auslralia.

While only a relatively recent development, Lhe growth in Australian
coastal and marine law has been remarkable over the past four decades.
Since the landmark enactment of the Seqas and Submerged Lands Act 1973 (Cth),
and the subsequent | Tigh Courl decision in New South Wales v Commomuealthy,
there have been rapid developments in both law and policy. The Qffshore
Constitutional Seltlement paved the way for offshore management bebween
the Commonwealth, States and the Northern Territory, and from this foun-
dation a raft of new environmental laws were adopted in the 1580s and
1990s, often promoted by international developments such as the 19582 Lniled
Mitioms Congention on the Lowr of the Sen, or through new marine pollution
conventions adopted by the Inlernatiomal Maritime Organisation. The 1990
not only awakened a new global environmental consciousness, through
events such as the 1992 Rio Conference, but the decade also brought about
further developments in Australia which saw adoption of the Exnvironment
Protection and Biodiversity Conservation Act 1399 (Cth) and also maoves [or the
development and eventual implementation of an Awstralia’s Oceans Policy.
The States and Territories played an active role in this process through the
enactment of new coastal laws dealing with management and planning,
often backed up with policies designed to achieve integraled coastal zone
managemenlt.

Throughout this flurry of legal and policy development there has also
been a much greater public consciousness about the need to protect the
coastal and marine environment, Iconic places such as the Great Barrier Recf,
Ningaloo Reef and Traser Island have alwavs had a strong presence in the

public mind when it comes lo environmental management, but in the past



Tabhle 1.1
Takle 4,1
Table 4.2
| Table 5.1

Table 6.1

Table .2
Tahle 6.3

Tahble 101
Table 10.2
Table 103

Table 11.1

i Map 1.1
hap 51

Map a1
Map 6.2
| Map 7.1
' Map 7.2

Map 7.3

List of Tables

Area of Australia’s Exclusive Eronormir Fnne
Commonwealth Legislation
State Lepislalion
Australian Marddme Bound
Indunesia
Definition of Fish in Com monwealth
Legislation
Regulation of Commercial l'ishing by the Statey
Eecreational (Saltwater Fishing} and digenous
Fishing Rights '
Status of the MARPOL Annexes
Australian Legislative Adoptinn of MARPO),
State and Terrilory Tegislation Giving Effoct to the
Tntervenlinn Convention
Marine Park Protoction Mevhanizms

ary Inslrumonts with

arud State

List of Maps and Figures

Australian Marine Leosystemns and Regions

Olfshore Areas and Scheduled Areas: Offshore Potroleym
aud Greenlionse Cas Storage Act 2008 (Cth)

LCenlral Bass Strail Scallop Fishery

Commonwealth Fisherias '

The Austalian Continenlal Shelf
Australia’s Continental Shelf Confirmed by the
Lommission on the Limits of the Cantinental Sholf

Ofshore Areas under the Ciffshore Peteolaoms and
Grearnhouse Gas Stovige Act

10
74
7h
9z

145
144

247
250
237

290

11
121

130
134
153
159

167

Contributors

Rachel Baird iz a Special Counsel at Mi;ter EI;SL?::C:«E;::ELT: ii?:;l;

i nt and Planming section and an Adj ; Jate ol
:E; I::)T:;w Queensland [EJ'niversll}-' of l'echnology. She }1;&15{: m-ui];;i:i] -;I 1r £
ronmental law and intermational environmental llatjf.at ’IL e hng ﬁveg,su ;
welbourne, where she undertook her dcclmrall 5!'1.14:.11.:-:.5T arc at’f e ]Lﬁgmﬂej;
¥ f Queensland. She has researched and pubhshc:d in internationa i iy
5 imate chanee law and Commomwealth envirommental law, I{.ar,.he as
law::]c-iu :l: a permgncnt Legal Officer n the Royal Australian Air Force and
i;ai:‘ﬁ an active member of the Adr Force legal reserve,

Craig Forrest is a Reader in law and member of the Marine and Shipping | E:w
LTT'I.i.tg;_}f the TC Beirne School of Law, University uerueenﬁLamd. He l'.,m.c df.f-:_
d undertakes rescatch in Maritime and Shipping law (at ur;:]ergira LL
& 4 i i i in wreck, salvage
. : wvels), with a particular interest in w 5 ;
ale and postgraduale levels), . HE b
i i ER been published in leading mark
and marine pollution, His work has _ : CAETE I .
?L-;Trmle inclrlding Lioyd's Maritime and Cormercial Quarlerly, :’ MIM;!L I}:u:ﬂr.;:
: ; it w and Compierce, He has held visit-
it rand Journal of Muritite Law an ; _
af Maritime Lawe an L : el ke
i i ; i at Cambridge Universily, g
ing teaching and research positions a e _ ,
N§ ttirlz.rhang‘t and National University of Korea. Before a career in the law, he
served ;s a naval officer in the South African Navy.

Brad Jessup is a Teaching Fellow at the Afustralialn Centre for Em’:;m;il H;]:.i}
Law at the Australian National University. Te is a human s?e;ng plamm ¢
an enyitonmental law specialist. He leaches environmenta ! aw, j: : ;E
law and foundation law subjects. Brad's research an‘d lcac mgl ].ra':m e
political theories and his cxpert knowledge of environmenta faw:x] -E:md
esses, and is usually grounded in case study examples. He ha_s C ex:;. {Cé .
an expertise in the regulation of the coast, because _r}?e _cr:rasi is ah }1 d]'-grad
considerable national environmental comflict, Beforc: ]mmlng 't]f'll'E' A _h; .
practised environmental and planning law at lawt Tirm I-_nee}ull?, 'r,-.l : ::i:e .
was involved in advising on two high-profile marine projects: Basslink an
the Charmel Deepening Project.

Samantha Hepburn is an Associate Professor in the Faculty f}f B'-L?im;*‘
and Law at Deakin University. Samantha researches and publishes 1;1 the
area of property law, native title and equity and trusts. She hﬂﬂ P”hhﬁ’]"_‘Ed—
a number of books and articles in these areas in Australia arvld th‘?‘ndttﬂﬂ
ally. Samantha has also taught at the Australian National Universily. h.hE
undertook her doctorate, which examined the capacity of the Auslralian

%iii




COMTRIBUTORS

fand framework to properly incorporate

native title, at the Liniversity of
Melbowme,

Cameron Moore is a Senior | Lcturerin the Sehool of Law, Upg versity of New
England. His publications include the book ADF on the Beas: A | £gal Avalysiz
of Offshore Enforcerent by the ADE (2004}, and other articles and chapters on
lhe Australian Defence Force and maritime securily. Betwoeen 1996 and 2003,
Cameron wasa Legal Officer in the Ro val Australian Nav ¥ serving at sea, as
well as advising on fishorjes and border protection Opctations and the Tampg

incidenl. Cameron is still an active Navy reservist and works closely with
Border Protection Comumand.

Matthew Osborme has worked as a lawver and policy officer in [he

Commaonwealth suvernment {Department of the Prime Minisler and Cabinet,
Auvstralian Maritime Safely ﬂuthorft}f, Auvstralian Fisheries T'-.-’[anagement
Authority and the Department of Environment and Heritage) and the
Cueensland government (Department of the Premicr and Cabinet, Maritime
Safety Queensland and the Department of the En

* Environment and Resource
Management), Matthew served as a Permanent Legal Officer in the Royal

Australian Air Torce between 2001 and 2005 and is an active member of the
RAAF Specialist Rescrve,

Stathis (Stan) Palassis is a Senior | ecturer at the University of Technology
Svdney. He joined the UTS Law Facully in 2003 after compleling doctoral
studies on the topic of liability and compensation for marine pollution
damage. His main research interesl is the Law of

the Sea and International
Environmental Law. T1c has published a variety of work o Marine Pollution
and Environmental Damage. Dr Palassis also has a strong commitment o
legal education: he teaches across both undergraduate and postgraduate
Programs, coaches moot teams and hag recently completed graduate studics
in education.
Tim Power is a partner and Head of Environment at the law firm Frechills,

He has practised as an environmental lawvyer for nearly 20 years, and has

worked on the environmental assessment and approval of some of the larg-
est infrastruc

ture, energy, and resource Projects in Austra
has included adr‘isfng o1l offshore Petroleurmn, resource 3
tons projects, Tim was also consulled by the Commonwealth BUVeTIINCt 3
review inlo the decommissioning of offshore petroleum infrastructyre,

Donald R Rothwell is Professor of International Law at the ANLI ¢ ollege of
Law, Australian National University, where he has taught since 2006, and
Previoosly was Challis Professor of International Law at the University of
Sydney (2004-2006), His research arcas include the law of the sea, the Jaw
of the palar regions, international security law, and international law in

lia. This experience
nd telecornmunica-

CONTRIBUTORS

i ali dian Oroeans
Australia. He was previously co-chair of the Aus-l:rdltan i:f;i, il
HE‘;E 1_tr|:h Network (ACORN), and in 2006 and 2({¥ rr:hpfe; Leg'ﬂ e
an ' ls of Independent Internation al b
Sydney and Canberra Mane o _ ey
I'_ay.-zn’ﬁ}.‘;?pecém! Permit (“Scientific”) Whaling Under Internat | )
. | . i ‘ rersity
- Serdy is a Beader in Public International Law at tll"ie Em:reﬂiai
- e 1 X stre
ﬁﬂd‘“"-“;mn ton. He previously worked for many years in t Ijle-ﬁ tl.t e
- - s 1 3 ] * NE TITHT 587
U_f 5:311 menchpar‘tment of Toreign Affairs andl T;I'alclc. 1 hc'n:l 9; i
f—““ EIL?mbf‘T of diplomatic positions before specialising frm_n}: ‘o .nml
LEETI:E 51:1-. as he still does - in the Dc‘partrnm: ﬂhEi IL::&-I;E i & i“nvmpch,ed
3 t : i et ! ch of that tim ‘ )
aw arctic Policy Section. Tor mu ; vas ;
ol a:d ﬁ;':t::ati:m of Australia’s subimission to the Ct]mimr:rslujn f:Tt;c;}:n
: . : i g omve!
‘;-x_itl-f t Efp fhf Continental Shelf under Article 76 '?f the i..JN E:E;TIT]-%,_
e ]U of L11c Seqa, as well as with the negotialion of the 534 1 lmL
o LAy W, d= : : ; S :
'T"n 11:3:152111:101.1r unitisation agreement with East Timor and the 2
o :
boundary treaty with New Zealand. e .
i i ' he Faculty of Law, University of Sydney,
i i1 a Senior Lecturerat b yo ve o g
TIEISI'EPI-IEI%UIE Lhe Svdney Centre for International Lawe. 1111_1 te.-.alt.hezim; :
2 Dm‘-':-tf_“ ublic -i;'memational law with a focus on 111tcr1'|atum.aRenh 5
“‘-5‘53-‘;?“5 mnpd the law of the sea. He is the author with Donald B Rothw
mental law a

of The Inlernational Law of the Sea (Hart, Oxford 2010).



