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ver the last four decades
the Commonwealtl,
states and territories
have enacted a

growing number of
consuimer pl'OT.ECt‘lOH 121'\'..’5. T.hE maost
well-known was the Trade Practices
Act 1974 (Cth) (the TPA). Each
jurisdiction then enacted = l'air
Trading Act, 25 well as other legislation
CONtEINNE Consumer protection
previsions.  There were differences
end inconsistencies bzrween the
different laws. There was also growing
concern and comp.aints thar the
different laws in different jurisdictions
led to uncertainty and unjust:Zed
compliance costs for businesses, end
confusion for consumers as to their
rights and remedies. The Productivity
Commission, in a Z008 renort titled
Review of Austrolia’s Consumer Policy
Framewaork, recommended that a single
nationzl generic consumer law, to he
called the Austrzhan Consumer Law
(the ACL), be implemented and apply
equally in all jurisdictions in Austra’ia,
and replace the existing inconsistent
laws.

Ir. accordance with this
recommendation the ACL came into
effect on 1 January 201 .. Uach state
and territory adopted the ACL with
eftect from 1 January 2011, and the
CONSUmEr proteciicn provisions in the
TFA and state and territory Iair Tading
Acts in force up untl 31 December
2010 were repealed.

A new

By Ben Zipser

The ACL is contained i schedule 2
of the Competition and Comsumer Act
2000 {Cth) (the CCA), which is the
new name for the TPA. A number of
divisions of the ACL are principally the
same as divisions of the (now repealed)
Consumer protzction provisions in
the TPA. Other divisions of the ACL
contain medified versions of divisions
of the (now repealed) consurzer
protecton provisicns in the TPA.
Crher divisions of the ACL provide
new protections for consurmers, which
were not in the TPA,

This edition of Precedent is intended
o introduce readers (@ the ACL. Part
2-1 of the ACT, titled "Misleading
and deceptive conduct’, cortains
provisiens thut are largey the same as
e provisions prohibiting misleading
andd deceptive conduct i the TPA
arul stute wnd territory Fair Tading
Acis, Fileen Webhk article, ‘The
new 557 - <18 ACT, provides an
informative introduction to the new
provisions. Tart 2-2 of the ACL, titled
Uneonscionable conduct, containg
provisions that are principally the
same as the provisions prekibiting
unconscionasle conduct in the 1°A
and some state and territory Dair
Traeching Acts. Jalie Clarke’ article,
‘Uncouscionakle conduct: an evolving
meral judgement’, provides an
informarive introduction to the new
provisions,

Part 2-3 of the ACL, :itled Unfair
contract terms’, provides new
protections for consumers that were
not in the TPA, Thae unfair contract
lerms provisions render veid unfair
terms in stancard form consumer
contracts, and are basad on zim‘lar
regimes regulating unfzir contracr
lerms in the UK and Victoris.

Dir Jeannie Mariz Paterson’s article,
‘The unlair contract terms law’,
intreduces readers to the new
provisiens, Part 3-2 of the ACL,
Lited “Consumer guarantees', conlains

4 NEWw Consumer gudaraniees repime
that replaces the regime of implied
condirons and warranties ‘n consumer
coniracts in Lhe TPA and state and
tarritory Fair Trading Acts. The new
tegime is based on similar provisions
in New Zealands Consumer Guarantzes
Act 1693, Jenny Stathist article,
‘Consumer guarantezs urder the ACL,
introduees readers o the new regime.

Part 3-3 of the ACL, ‘Safety of
censumer goods wnd preduct related
services, containg divisions concerning
satery standards, bans on consumer
goods, recall of consumier zoads, safery
warning notices, and notification
TEUITEMENTS Concerning consumer
geods or szrvizes associated with death
or serious injury. Madeleine Kearney
and Larissa Coaok’s article, "When Log
ntuch is never enough: the notfication
requiremnent of the ACL, introduces
rzaders to tha last of these divisions.

Chapter 5 of the ACL, ‘Enforcement
ard remedies’, contains divisions
concerning various matters relating to
enforcermenl and remedies, including
peciunizry penzlties, injunctions,
damages, and compensation orders.

One of the many issues that arise in
considering enforcement and remedies
is limnitarion periods. This is the
subiect of Alex Brucek ariicle, ‘Time's
up? Limitation of actions provisions n
the Australian Consumer Law’,

This edition ol Precedent also
contairs general articles by Ramina
Kzmbar and Creg Wealsh on
pre-litigation prolocels; and by the
Honourable Peggy Hors, former judpe
of the Superior Court of California, an
drug trearment conrts. M

Trister at j':hﬂom;l o
Seiborne Charbers, Sydney and is a member
of the editorial committes of Precedent,
PHONE {(12) 9211 4360

EMAIL brzipser@selbornechambers. con ay




TIME'S 9% UP!

LIMITATION OF ACTIONS PROVISIONS OF THE ACL

By Alex Bruce
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Many of the new provisions of the
Australian Consumer Law (the ACL)

and the causes of action provided to
consumers by the ACL also contain
limitation provisions.

ewever, identifying the various limiration
provisions in the ACL and their effecr is nor
always easy. The purpose of this pracrice-
orented arlicle is o

= clearly identify the express limitation ol action provisiors
in the ACL;

» contrast those provisions ol the ACL that, while not
containing express Lrnitation of sctions provisions,
nevertheless incorporate time provisions as an element of
the cause of acton;

» explain the way case law characterises liritation ol actians
provisions in the ACL; and

» gven that characterisalion, explore the implications lor
procedural challenges ta causes ol action under the ACL
that can be made under the Federal Courl Rules {the CRs)
and the Federal Court of Australia Act 1976 (Cth) (the FCALL

This article therefore orents itself toward the technical

and procedural issues flowing from correctly identidfying

and characterising limitaticn provisions in the ACL, rather

than with substantive law (such as when causes of action
acerue).!

IDENTIFYING THE LIMITATION PROVISIONS
Chapter 5 of the ACL is the principal source of remedies
available to consumers who have suffered loss or damage by
snother person m breach of a provision of the ACL.: Farts
5-2 and 5.4 of Chepter 5 contain the bull of the applicable
remedies.
These include:
(a) injunctive relief — ACL s232;
() Carnages — ACL s236;
{¢) compensation orders — ACL 55237-245; and
(d) remedies zgainst supplers of goods or services for
breach of the consurner guarantees regime
~ ACL 55259-277.
The lim:tation provisiens asseciated with these remedizs are
indicated in the following table.

Remedy Limitation Pariod

FOCUS ON THE AUSTRALIAN CONSUMER LAW

Remedy Limitation Period

Compensation orders — 8 years after the day on
ACL 8237 - which the cause of action
hen ; accrued or the declaration

et ¥

7 o ofntied with =
indemnification 3 years after the earliest of
of Suppliers by {8} the day on which the
Manufacturers - ACL supplier discharged liability

to eonsumer or £b} the day

s274

- on which the consumer
~ commenced proceedings
~ against the supplier

L
6 years after the day on

Actions in respect

of industry Codes of ~ which the cause of action
Conduct - CCA Part IVB,  accrued
$82{2) '

Three features of the information in the :ahle ahove are
noticeahle:

(@} there is no express Lmitaron periad applicabls o
injurctive relief;

(k) there are provisions of the Competition and Consumer Act
2010 (Crh) that continue to provide remedies to some
consumers; and

(c) there ave differences in both the Lime provided and the
expression of the limitazion provision.

CAUSES OF ACTION THAT INCLUDE A TIME
PERIOD AS AN ELEMENT

What is missing from the table above are those causes

of action vnder the ACL that do net conlain an express
limitation of actions provision but neverthelzss include

a time limit as an element of the conlraventon, These
in-built time periods can function to limit the availabiliry

of the cause right or remedy in the ACL to the consumer.
Three o7 these are relevant, >3
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FﬁCUS ON THE AUSTRALIAN CONSUMER LAW

Liability of consumers for
unsclicited supplies
Cansumers who receive unsclicitad
goods are not lable to pay for
those pancs and are not lishle for
inadvertent loss or damage to thege
goods duning ‘the recovery period’,
And alter the 'recovery period’,

the sender of unsolicited goods i3
not able to institute proceedings Lo
recever the goods,

The recovery period is defined in
ACL s41(4) as either the period of
thrze months starting on the day
after the consumer received the
goods, or the period of one month
after the consumer gives notice providing details Lo the
supplier sbout where the goods may be zollected.

This recovery per.cd is not an express limilalion provision,
hut it mevertieless funcrions to limit the ability of a supplier
of unsolicited goods both to instituie procezdings to recover
those goods sndfor talke action against the consumer for
damage to those goods.

Terminating unsolicited consumer agreements

ACL Cheapter 3, Par: 3-2, Division 2 is a new addition to the
federal consumer protecrion regime. The regime attempts

te regulate the negetiation, formation and termination of
unsclicited censumer agreements. These forms of agreement
were previously regulated through state end territory Doer to
Donr Sales Acts.

ACL 582 provides consumers with the ability to terminate
an unsclicited consumer agreement within the ‘rermination
pericd’. An attempt to terminate an unsolicited consumer
agreement cuiside the welevant tenmination peried is
ineftective.

Again, the terminaticn period is not zn express limizztion
provision, but it does function to limit the time within
which & consumer may exercise her or his dght to terminate
an unsolicited constmer agreement,

The termination period is defined in ACL s82(3) und
varies from ten days to six months, starting at the start of the
first husiness day after the day on which the agreement was
made, dopeudmg or wh(':LhE:‘ therz hac been a breach ol the
ACL by the supplier.

Ahility of consumers to reject goods: consumer
guarantees
The ACL replaces the former “maplied terms’ regime
contained in Part V, Div 2 of the Trade Practices Ac 1971
(Crh) with a series of conzumer guarantees. Where there
is a major failure by a supplier to comply with a consumer
guarantee, ACL 5239(3) provides that the consumer may
raject the goods. |lowever, there are limitalicns on the time
the consumer has in which o reject those goods.

That Kmitarien is created by ACL $262(2) in providing
for a ‘rejection period”: the time within which the consumer
mast notify the supplier of her or his intencon to reject the
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Carefully identifying
and understanding the
express limitation of
actions provisions in
the ACL is crucially
important in managing
consumer protection
litigation.

goods. Secrion 2621(2) dees
not define a specific time
limit in the way that other
provisicns of the ACL do. It
sinply states that the rejection
eriod is the period from
the time of tha supply of the
gnods 1o the consumer within
which it would be reasonable
Lo expect the relevarnt [ailure
Lo comply with the consumer
guarantee to become
apparent. Whether 2 period
of time is reasonakle depends
on the factors in ACL 5262(2)
(-1,

LEGAL CHARACTERISATION OF EXPRESS
LIMITATION PROVISIONS

Heving idervified the principel express limitation periods
in the ACL, how have the courts character'sed them? In
Australian lron & Steel v Hoogland (1962} 108 CLR 471,
Justice Windeyer drew a distinction between statutes of
limitatier which cperate ta pravent the enforcement of
rights of action independently existing, and limitation
nerads within a statute and annexed to a right crealed by
that stature.

Where a time limit is imposed oy a statute that also creales
& new cause of action, it has a purely procedural character,
This is the nature of the Zrnitation period in most of the
limitaion provisions in the ACL identitied above.

This was also Lhe basis of the reasoning cf the full Federal
Court in Suate of Western Australia v Wardiey Australia Ltd
i1901) ATPR 1-131 (Wardley Australio, where Justices
Spender, Commow and Lee stated [z 52,627-52 928]:

n our view, in stating that an action under subs{1) may

be commenced at any tirte within the three-year time limit

specified in s82(2), that latter provision is to "he re garded
as having a procedural character. That is to say, s82(2)

is a condition of the remedy rather than an element in

the right and prerequisite to jurisdiction which cannot be

waved. Tt fellows that it is for 2 defendant 10 assert non-
compliance, rather than for & plainiff to assert compliance
with 382(2) as an element of the cause of action’
The chservations are directly applicable to 5236(2) of the
ACL, which mirrors the wording of the former s8202) cf the
TPA.

Cther limitation periods in the ACL relating to the
menufacturers hability regime in ACL Chapter 5, Part -4,
Div 2 and the manufacturers lizaclity for goods with safety
defects in ACL Chapier 3, Part 3-5 function to similar eftect.
The court in Corey-Hazell v Gerz Bros & Co (Aust) Pty Lid
12001] FCA 703 (12 June 2001} stated at 36]:

‘As a matter of construction, thereiore, neither s74] nor

s75A0 operates to extinguish the causes of action 1o

which it applies.”

In reaching this conciusion the court drew upon established
authorites.”



FOCUS ON THE AUSTRALIAN CONSUMER LAW

It is imporiant to keep i mind that this characterisation
applies only 1o the explicit limiration periods in the ACL
such as ACL s236(2). Tt does nat apply te the in-built
time limiis allached to the liability of the consumer undar
the unsolicited supplies regime; the ability of consumers
tc terminale unsolicited consumer agrezments; end the
ability ol the consmrers to reject goods under the consumer
guarantees regirie.

This characlerisation of the limitation periads in the ACL
has important implications [or procedural challerges to
causes of action under the ACL,

IMPLICATIONS FOR PROCEDURAL CHALLENGES
All rules of court, whether in the form of the Unifarm
Civil Procedure Ru'es in states or texritory jurisdictions or
the Federal Court Rules (FCRs] in the federal jurisciction,
permii a defendant or respondent to challenge the
acequacy of the plaintifffapplicants pleadings.

Tn relation to limitation provisions, the most obvious
inciude:
+ une uf the parties seeks an crder for summary judgment
under s314A of the Federal Court of Awstralia Act 1976
(C1b} on the basis that the other parsy has no reascnable
prospect of successtully prosecuting the proceeding or part
ol the proceeding;
une of the parties (usually the respondent) filing an
interlocuiory motion for dismissal breught under 020
201 )(a) or (2} of the FCRs on the basis that the cause of
action is frivelous, vexatices or an abuss of DIDLELSS,
a challengs may be mace where one of the parties
(usually the plaintiff) seeks an order undler O13 12 FCR
amending its application and Statement of Claim to
include a new cause of action tha the responden: then

alleges is time-barred; or
« arezpondent simply pleading the limitation issue in its
delence.
Becauze the express limitation »rovisions in the ACL furction
as a condition of the remedy rather than zn element in “he
right and prerequisile (o jurisdiclion, chal'enging a cause of
action under the ACT on the bas's ol nun-compliance with a
limmitation provision raises several unique procedural issues.
These procedural issues are discussed below:

interlocutory applicatians to strike out tima-barred
cause of action
A respendent to a cause of action under the ACL arguing
at an interlocutory stage in the proceedings that the action
should be struck oul en the basis of a imitation point faces
some dillicully
Cours have censistertly expressed reluctance 1o resolve
limitation issues on interlocutory challenges. The clearest
expressiun of this reluetance is found in (he comment
o the High Conrt in Wardley Austrolia Ltd v Western
Ausiraliz (1992) ATPR 41-189 where the majority stated
[at 40, 573
We shiould, however, state in the plaines: of terms that
we regard i1 as undesirable that limitation questions
ol the kind under consideralion should ke decided in

interlozutory praceedings, excent i the clearest of cases.
Generally specking, in such proceedings, insulficient is
knewn of the damage sustained by the plamiiff and of
the circumatances in which it was sustained to juslily a
confident answer to the cuestion.’
‘thege comments have been echoed and applied Lo varying
degrees by coults since — see, for example, Maiional Murual
Life Association Australasia Lid v Reynolds (2000) FCA 25;
The Lell CGroup Ltd v Westpas Banking Corporation {2000) 173
ALR 427 {at para 103); and Carey-Heazell v Getz Bros & Co
Aust) Pry Ltd 20011 FCA 703 (12 June 2001) {at para 40).
Despite these commnerts, contts have struck out time-
barred proceedings in ‘very clear” cases — see Magman
Intzrnational Py Ltd v Wesipac Binking Corporation (1982)
ATPR 41-161. What can e delermined is that where it is
very clear that the relevant limitation period has expired, the
court will consider that it has pawer 10 strike out a pleading.
This does not violate the warning in Wardley Australia
beczause, as the court in Saunders v Glev Franchisees Pty Lid
(1996) ATPR 41-450 abserved [ 41 519]: -
“What the High Court in Werdlzy was cautioning ageinst
was deciding an uncerlain limitation questicn in an
interlocutory context. . the limitation question here is not
of the “kind under cons:leration” in Wardley. In any
evenl, il s in my view a very clear case.’
[7a canse of action can be struck our at an ineerlocuiory
slage ina very clear case, what might these cases he? >
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Attacking a cause of action outside the limitation
period as disclosing no reasonable cause of action
If ar applicant is seeking damages under ACL s236(1) to
recover loss sullerec as a result of, for example, migl2ading
ar deceptive conduct, and the six-year Lmitation period
has expired, can 2 respondent seek an order for summary
judgment under s31A of the FCA?

Section 31A was inserted inta the FCA hy the Mieratio
Litigation Reform Aa 2005 (Cih) and orovides that an
app-icant can seek summery judgment waere the respondent
has no reasonable prospect of successtully prosecuting the
proczeding or part of the proceeding. The background 1o
the introduction of s314 of the FCA was explained by the
High Court in Spencer v Cormmenwealth (2010} 268 ATR
233 at 240-1.

Prior to the 2005 amendments, 020 r2(1(a) of the
FCRs provided the court witk power to stay or dismss a
procezcing on the basis that 1t disclosed no reasonable
cause of action. Accordingly, relevant case law corcers the
forimer FCRs.

In Romex: Properties Ltd v fohn Laing Construction Lid
11983] 1 (U3 398, Doneldson L] stated [at 404-405:

*‘Authority apart. I would have thought thar it was

ahsurd to contend that a writ or third party notice

could be struck out as disclosing no cause of actiom,

merely beczuse the defendant may have a defence vnder

the Timitation Acts. Where it is thought to be clear

thzt there is a defencs under the Limiration Acts, the

delendant can either plead that defence and seek the

trial ol & prelimina-y issue or, in a very clear casz, he can

seel to sirike out the claim upon the ground that it s

trivolous, vexatious and an abuse of process of the court

and support his application with eviderce. But in no

circumsiances can he seelk Lo strike out an action on the

ground that no cause ol acticn is disclosed.”
Because lirnitation previsions in stattes such as the ACL
are not part of the essenual elements of an applicants
causz of aclion, complance with them :s not a conditicn
precedent to the ‘nstitution of proceedings. The full court
in Commonwealth v Mewetr (19957 14C ALR 99 expluined
[at 104]:

‘Compliance with a Zmitation period under a Lrue statite

ol limitations does not form part of the essential elerments

of a cause of actian... ner is compliance with the time

Lmit a condition precedent to the exercise of the right...

Omcee a relevent limitation period has expired, it is

‘rrelevant until such tinte a5 a defendant raises the pea in

bar 10 the remedy. Ctherwise the question of limitation

does nat arise for consideration by the court.
However, where an applicant’s cause of action 15 flawed on
several grounds, ‘neluding expivation of a limitanon perind,
then an order undar 3314 of the I'CA can be sought. For
example, in [im v Rail Corporation New Soutn Wales [20171]
FCA 261, an zet’on by Ms Lim under the former Trade
Practices Act 2974 (Cth) was summarily dismiszed under
s31A cf the FCA on application by Rail Corporation New
South Wales.

Ms Lim’s causes of action were not only outsidz the
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relevan: limitation provision but were also misconceived,
since the Rail Corporaton was entitled to shield of the
Crown immurity from consumer protection claims under
the TPA*

Witheur more fundamenal legz! problems with the
(cundations of an applicants case, a respendent must
tkerefore attempt to argue that the institation of procesdings
outside the ACL six-year time limits is frivolous, vexarious or
an abuse of process.

Attacking a cause of action ogutside the limitation
period as frivolous or vexatious

There is authority for the propesition that in a2 ‘very clear
case’ of an action instituted out of time, a respondent can
artemnpt to have the action struck out on the basis that it

is frivolous or vexatious, In The Bell Group Lid v Westpac
Banking Corporation. (2000) 173 ALR 427 it was argued
{unsuccessfully) that the action commenced out of tme was
nstituzzd to fabriczte federal jurisdiction.

Llowever, given the non-extinguishing nature of the
limitation provision in ACL 5226(1), it wonid appear to De
difficult for a defendant to plead that the mere institution of
nroceacings out of time 5y the plaintiff is either vexatious or
frivolous.

Tais was the basis of the reasoning of the court in Carey-
Hazell v Getz Bros & Co (Ause) Py Led [2001] FCA 703 (12
June 2001} that stated [at 38]:

‘To plead a cause of action which is, on the face of it, out

of ime canrot, without more, amount to an abuse of

process where the expiry of the limitalion period dees not
extinguish the cause of actien. For until the respondent
has pleaded it is net znown whether the stututory Uime bar
will be raisec. And if the time limilation is pleaded, the
applicant may raise in reply some plea such as waiver or
estoppel on the part of the respondent.

‘Tt is not always the case that a respondent will plezd the
limaration peint.

In some cases, particzlarly when the respondent has
been aware of the applicant’s concerns Zor a long time and
that action is a possibility, it may regard it as lnappropriale
to raise the plex  For the same reascns, il cannol be said
that the commencernznt of proceedings out ol the Lime
defined by a non-extinguishing himitaticn provision is
frivolous ur vexaticus.”

Attacking an application to amend pleadings to
include a cause of action outsida the limitation
period
A cefendantrespendent is now unable to rely on the rule in
Welden v Neal (1887 19 QBD 394 in relying on O13 12 of
the FCRs to challerge an zpplication to amend pleadings to
zdd a time-barred cause of action, Despite some continued
confusion and argument to the contrary (see The Fibreglass
Pool Works (Manufacturing) Pty Lid v ICI Australia (1997)
ATPE 41 563), the rule in Weldon v Nea! has been overcome
by amendments in 1694 to the Federal Court of Ausiralia Act
1976 and then to the [CRs themselves.

These amendmernts were considered necessarv to
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avarcome the efect of obiter remarks of Justice Toohey (with
whom Justice Deane expressly agreed) in Wardley Austreiia
Lid v The State of Western Australia that the terms ol O13

12 were not wide enough to permit the court to amend
pleadings to add a new cause of action curtside the Lmitation
provision in the TPA/CCA,

There should now 2e ne deubt that the court does have
power under Q13 12 to allow a plainifl o szek an order
allowing amendments to pleadings that would have the
affect of adding a new cause of action outside the relevant
limitzsion period in the TFA — see Harris v Western Australian
Fxim Corporation (1995) ATPR £1-412.

Where a plaintifffapplicant seeks an order to amend his or
hier [,In'*n']ing; under Q13 12 of the FCRs to include a new
cause of action that might be outside the limitation period,

& respondent might attempt to argue bad faith. In efiect, an
epplicant attermnpts o argue that the respondent is secking to
add the time-barred cause of action for some ulterior motive.

In Australian Competition and Conswmer Commission v Pacific
Dunlop Limited (2001) AT2R 41-823, the ACCC attempred
10 amend its pleadings to seek crders thet the respondents
alleged were statute barred, The respendents alleged lnter
alig) thar the ACCC% app-icaticn was made in bad faith,
Whilz the court found thar no time lim:t in fact appliad, &t
stated [at 43] that ever :f the time bar did apply, Q13 r2(2)
would have permitted the court to malke the amendment.

CONSEQUENCES OF FAILING TO PLEAD
EXPIRATION OF IMITATION PERIOD

[T a responden: fails to plead tha Emitarion period in defence,
or seex to have the issue datermined as a prelimmary issue
under 220 15 of the FCRs, the respondent is taken to have
waived s or her right to plead the limitaton period as a
defence.

In State of Western Australia v Wardley Australia Lid (1991)
ATPR 41-131, the full court of Justices Spender, Gummow
and Lee stated [ar 52,928]:

‘The need for compliance with sub-s 82(2} may he

waived by the defendart and an estoppel may prevent the

defendant denying such a waiver. Tl the delendart lails 1o

plead the limitazion, this may be taken as 2 waiver ol the

need lor compliznce with sub-s 322}

Similar comments were made by the court in Carey-Heizell
v (etz Bros & Co (Aust] Pty Lid [2001] FCA 703 (12 June
20C1) at [37].

CONCLUSION
Carefully identifying and understanding the nature of
the express limitation of actiens provisions in the ACI
i5 cruczally important in managing conswmer protecticn
litipaticr. In this article, 1 have idenrﬁeé the principal
limiterion af zetions provisiens expressly provided for in the
ACL I have also iderrified those causes of action in the ACL
where a trime period is an essenciz] element in pleading the
cause of acticn.

The difference hetween thase two forms of provisions lies
in the way courts kave characterised limitation of actiens
provisions initially under the former Trade Praciices Act 1974

(Cth) and now under the Compeiition and Consumer Act 2010
(CLh) urd the ACL. Drecisions such as Australian Iron & Steel
v Hoogland (12€2) 108 CLR 471 clearly characrarise these
limitation of acticns provisions as 2 condition of the remeds;,
ratker than an element 11 the cause of action.

This characterisation of the express limitation provisicns
stardls in contrast to these provisions of the ACL that
do not contain an expresz liroation of actions provision
but nevertheless include a time limit as an elzrent of the
contravention, Satisiving the temporal requirements of these
provisions does function as an elerent 10 the cause of action
under the ACL.

Challengng ACL causes of action under the Federal Court
of A.L{'?.Ffilm Arr 1976 {Cth) or the FORs therelore raises
imporeant procedural 1ssues. Generally speaking, courts
are reluctant to strike out a cause of action oo a lim:
peirt at an interlocutory stage. And hecause the lirnitation
provisions in the ACL do not functien as an element n the
cause of acticn, it is not passihle to challenge a pleadinz
sclely on the basis that it discloses no reasonable cause of
action,

MNor is it likely thar 2 cavse of action urder the ACL that is
outside the Jimitation period will be struck out salely on the
basis that it is frivelous, vexatious or an abuse of process

Instead, the cases suggest that the most appropriate
chailenge to a cause of action under the ACT that is outsids
an express limitation provision is te plead the limitaton by
way of defenice. In turn, tais underscares the nportance of
beth identifying relavant limitalion pericds in the ACL and
understanding their nature, A ilure by a respondent to
Mead the lim Lation peint in defence amounts to a waiver by
that respendent 1o requite compliacee with the limitation
provisian. Ard the causz of action may then proceed
kecause the Tmilation period dees not tunction &5 an element
ef right, or remedy. @

Kotes: 1 The substantive law undedlyi-g imitation arovisicns in the
TPA was the s.bject cf an excellent article by Gronew, '_irmitation
ot Cwil Actions under the Trade Fractices Aot 1974, 11998) 5
Compstiton and Consumer Law Journai 1, 2 Howeever, this s not
always the case. In addtion, there are otheor cau f action uncer
tma ACL that do not contan sxoress limitation of aeiinrs provisions
bt ara navertheless limited in their scope by time pericds as an
slemnent of the contravention. 3 See White v Eurocyale Pr Lid
11895) 54 SALR 451 and Fibiegass Poal Vores (Manufacturing)
Fy Lid v IC) Australia Fiy Ltd {1997) 148 ALR 120 4 Teday the Rall
Comoraton wedld be suzject 1o the ACL as an aoplied law of the
slata ol New Saur Wales — Fair Trading Act 1987 (MNEW) 536

This aeticle has besn peerrevewsd in line with stendard
academic practice.
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