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The context
With its ethnic, cultural and religious diversity, Malaysia is typical of
countries in South-East Asia. Although there are 16 major ethnic groups and 48 minor
ethnic groups in the country, official statistics list the main people groups are the
Malays and indigenous people (65.1%) Chinese (26%) and Indians (7.7%).1 The
country's pluralist society arises both from a slow filtering of people probably from
south western China into south east Asia dating from 2500 BC and policies of the
British colonisers in the mid-19th century.
Among the factors which sets this country apart from its neighbours is that the
ethnic and religious identity of the Malays, its main group, is enshrined in the
Constitution. The constitutional definition of this group as persons who profess the
religion of Islam, habitually speak the Malay language and conform to Malay custom2
is evidence that Islam is considered an integral part of the Malay persona and a
questioning of one part is considered an attack on the other, leading to a heightened
sensitivity.3
In addition, this main group does not form an overwhelming majority of the
population. In spite of the relative balance between groups, communalism is a distinct
factor in the nation’s political and economic institutions.4 The ruling coalition, known
as the Alliance in early years and the Barisan Nasional in later years comprises the
United Malaysian National Organisation (UMNO), their Chinese and Indian partners,
and a number of small (and weak) political parties. Despite UMNO’s role as the
leader of this ostensibly multi-ethnic coalition, it is frequently at the forefront of
communal politicking.5 Riots in Kuala Lumpur, the nation’s capital city, and
elsewhere in 1969 mark a low in communal relations.
Coinciding with other parts of the Muslim world, the 1970s saw the reassertion of Islamic thought in Malaysia. Islamic institutions such as the Bank Islam
and the International Islamic University were set up in 1983. From time to time calls
by the opposition Partai Islam (PAS) for the setting of an Islamic state are heard.
Through an analysis of the ISA the paper shows how executive acts have cast
a pall over all of the human rights mentioned in the Constitution. This paper refers to
the original purpose of the ISA and contrasts this with the characterisation of present
detainees. It outlines the legislative scheme and examines the lack of safeguards
within the Act. This paper concludes that the ISA is unlikely to be repealed, although
this Act is now unacceptable to many groups within Malaysia. Until informed debate
takes place to resolve old and new tensions within this pluralist society, the
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observation of human rights will continue to be superficial as will be the practice of
constitutionalism.
Human rights under the Constitution
In many ways Malaysia's constitution was adopted to strike a balance between
diverse people groups in the nation. H P Lee, a respected commentator on the
Malaysian constitution, writes that negotiations over the federal Consitution in 1957
were concerned ' not so much with the distribution of federal and state powers, but..
the tortuous hammmering out of acceptable terms and compromises among the
various racial components of the Malaysian society, especially on matters of
communal interests.'6
The main features of the 1957 Constitution were: a bi-cameral government; a
strong central government; Westminster-style separation of powers with the executive
being part of the legislature, and an independent judiciary; a monarch elected by a
constitutionally protected group of sultans; Islam as the official religion of the
country; special privileges for Malays and natives of Sabah and Sarawak; and
provision of sweeping emergency powers.
Part 2 of the Constitution protected 'fundamental liberties' including liberty of
the person, equality before the law, freedom of movement, freedom of speech,
expression, assembly and association, and freedom of religion. All of the liberties
mentioned are not guaranteed but are subject not only to express limits within the
Constitution but in practice also subject to ordinary laws. More of this later. Liberties
which are relatively unrestricted are those against slavery and forced labour, against
retrospective criminal laws and repeated trials and the protection of property.
The Federal Constitution has been amended numerous times since 1957, some
of which amendments were made to accommodate the inclusion of new States into the
federation in 1963. Others were made in response to various political tensions.
Constitutional amendments require the vote of not less than two-thirds of the total
members of each House of Parliament.7 Notwithstanding this seemingly difficult
amendment procedure, the Constitution has been amended 41 times from 1957 to
1996 because the political alliance in power since independence has, through its
colation of political parties, held two-thirds majority in both Houses.8
Numerous regressive measures since 1957
There has been little progress in the area of human rights since 1957.
Malaysia has not ratified major international human rights instruments except for the
Convention for the Elimination of all forms of Discrimination against Women and the
Convention on the Rights of the Child.9 Along with China and Singapore, Malaysia
has argued that the country's social context should determine the context of its laws.10
Despite this argument, some 50 non-governmental organisations endorsed a
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Malaysian Human Rights Charter in 1993 which mirrors the UN documents.11
Following the examples of the Philippines, Thai and Indonesian governments,
the Malaysian government established a National Commission of Human Rights in
1999. However this was done without public consultation or even knowledge of the
contents of the draft bill by NGOs despite their request.12 The Commission consists of
retired politicians, judges, social scientists and professionals and has been criticised
for its lack of independence. Its members are appointed by King on recommendation
by the Prime Minister, hold office for 2 years, and make their decision by a two-thirds
majority.
On the other side of the ledger, there have been many regressive measures.
Four particular types of measures stand out. First, there has been an erosion of the
principle of the separation of powers and the independence of the judiciary. Decisions
of Malaysia's judiciary have been conservative and have supported executive actions
until the mid 1980s.13 Following judgements which were not favourable to the
execitive, and on the eve of a decisions that could have seen the elite in UMNO being
ousted from their political office within the party, the Lord President of the Supreme
Court was dismissed in 1988, followed shortly by the sacking of two Supreme Court
judges.14
Secondly, state laws and administrative action have made inroads into the
freedom of religion. Communal and political issues cloud the arguments, but
essentially non-Muslims find it difficult to construct new places of worship because of
planning restrictions; those who want to leave the Islamic faith face ostracism by the
Malay/Muslim community and in some states jail and flogging; and those not of the
majority Sunni school of Islam have been detained.15
Thirdly, there has been a neglect of the rights of indigenous people. Although
the conferring of special privileges for Malays and indigenous groups may have been
justified on historical grounds,16 not all indigenous groups in Sarawak receive special
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privileges under the Constitution.17 Indigenous groups are worst affected by forced
resettlement for dam development.18 Even for those with special status granted to
many of the indigenous groups, the struggle for land rights has had limited success.19
In contrast the orang asli (the original people) of peninsular or western
Malaysia have not been accorded special privileges but allowed protection or
advancement under Article 8(5) of the Constitution. The Department of Orang Asli
Affairs was set up in 1954 to look after their welfare and this practice continues under
the Aboriginal Peoples Act 1954. Policies carried out by the Department have tended
towards assimilation of the orang asli.20 Although recent Court of Appeal and Federal
Court decisions have acknowledged that the orang asli have a form of native title to
customary land,21 they continue to suffer day to day violations of their social,
economic and cultural rights.22
Finally, regressive measures taken since independence mostly stem from
legislation which impacts on constitutional liberties. Under emergency provisions of
the Constitution, once a state of emergency is proclaimed, the executive may invoke
powers to override constitutional provisions. Judicial review of the proclamation of a
state of emergency is extremely limited because of amendments to the Constitution in
1981.23
Five separate emergencies have been declared in the country, one preindependence, the others post-1957. The first was declared in 1948 at the start of a
twelve-year communist insurgency when 11,000 people were killed, 22,000 were
injured, and the British High Commissioner assassinated. It was lifted in 1960. The
others declared in 1964, 1966, 1969 and 1977 have not been lifted.24 As a result, two
parallel legal regimes exist in our country—laws are made under the general regime
and also under the emergency regime.
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Since 1960 there has been an increase of laws made under both regimes which
abrogate constitutional liberties. Numerous examples exist. They include a
requirement for annual licences under the Printing Presses and Publications Act 1948
(amended in 1988) that may be revoked at any time. This power was exercised in
1987 when licences of three national newspapers were revoked. Another example is
the Sedition Act 1948. Amendments in 1970 were made under the executive's
emergency powers making it an offence to question certain 'sensitive' matters namely
Malay privileges, citizenship, the national language and sovereignty of the rulers.25
The impact of the ISA on human rights
The most insidious example of the executive's power is the Internal Security
Act 1960 (ISA). It is one of the three major preventive detention laws in force and by
far the most detrimental to political dissent and public debate.26 Much has been
written about the ISA, almost all of which is critical. This paper does not discuss the
evolution of the ISA neither recount issues which have been raised except in a general
manner. A number of cases now before the courts may allow fresh analysis.2728
The purpose of this paper is to outline how the ISA stifles public debate; and
to emphasise that unless debate occurs regarding social and political issues, a robust
and mature view of constitutionalism will not result. The ISA is thus a key piece of
the complicated jigsaw comprising human rights and the Constitution. Its critical role
is well recognised by Malaysia NGOs which have made it the target of a public
education campaign.29
The ISA's immediate predecessor was emergency regulations of 1948.30 After
that emergency was lifted, the ISA was introduced in 1960. Designed to be used
solely against the communists, the Prime Minister at that time, Tunku Abdul Rahman,
assured Parliament and the nation that the immense powers given to the government
under the ISA would never be used to stifle legitimate opposition and silence lawful
dissent.31
Bearing in mind that it is difficult to get accurate numbers and details of
detainees, a characterisation of detainees as at 30/11/2001 shows that the ISA was
used on a variety of grounds. They range from alleged involvement with illegal
immigration (21 persons); arms heist from the military (15 persons); counterfeiting
25
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(eight persons), ‘militant’ support of reform activities and of Anwar Ibrahim former
Deputy Prime Minister (five persons); and activities linked to terrorism (16 persons
who are members of an Islamic political party).
Legislative scheme of the ISA
1. Arrest by police under s 73 for interrogation
The considerable powers of arrest without warrant mean that almost any
person involved in public debate has reason to fear the ISA. Any police officer may,
provided that he or she has reason to believe that a person may be prevented from
acting in a manner prejudicial to the security, or the maintenance of essential services,
or the economic life of Malaysia or any part of the country, carry out an arrest without
a warrant. If the arrest is subsequently authorised by an officer with the rank of
Deputy Superintendent, and reported to the Inspector General of Police, then the
person may be detained for 60 days without a detention order being issued by the
Minister under s 8.
In this period it is not uncommon for the person to be refused access to
lawyers or visits by family. Many personal accounts tell of prisoners being
interrogated for long periods, sometimes while stripped naked and humiliated,
threatened with physical harm, or asked to shoot themselves, or told that if they did
not confess drugs or firearms would be planted in their homes or cars.32
2. Detention order by Minister under s 8
The Minister for Home Affairs may issue a detention order for a period up to
two years. In addition the Minister may direct where the person is detained, and make
rules for the discipline and treatment of such persons. In the case of Syed Husin Ali,
an academic and member of an opposition party (PRSM) who was detained for six
years since 1994, for at least occasions when he was moved his wife did not know
where he was held.33
The detention order may be renewed indefinately. A trade unionist was
detained in 1969 and held for nine years. Detainees are often placed in solitary
confinement for periods up to five years.34
3. Restriction order under s 8(5)
Alternatively the Minister instead of issuing detention may order that the
person be restricted in terms of
activities, place or residence and employment
times of personal curfew
requiring the person to report to authorities
political activities
travel either within or outside of Malaysia.
A bond may be required for compliance with the restrictions. The order may
be issued for up to two years and again indefinitely extended for two years at a time.
4. Death penalty for firearms offences under s 57
Persons who have in their possession unlicensed firearms or ammunition or
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explosives shall be punishable by death.
5. Miscellaneous controls on printing and publication under s 22.
Publications may be banned for several reasons including if the Minister views
them as prejudicial to national interest, or that they may promote feelings of hostility
between different races or classes of the population.
Lack of safeguards under the ISA
The ISA allows detainees a few rights relating mainly to information as to grounds of
detention and the allegations of fact on which detention orders are based.35
Besides this, one of the initial safeguards to the arbitrary exercise of power
was the review of all detention orders by a Special Advisory Board within three
months of the order.36 This power was removed in 1960. The present provisions allow
for an indefinite time of detention to elapse before a review by an Advisory Board.
Further, the Board now only has the power to make recommendations to the Yang diPertuan Agung, the head of state, who is constitutionally obliged to act on the advice
of the Cabinet.
More recently, amendments to the ISA in 1989 have removed even the
smallest of safeguards to the Act. S 8B(1) reads:
There shall be no judicial review in any court of, and no court shall have or
exercise any jurisdiction in respect of any act done or decision made by the
Yang d-Pertuan Agong or the Minister in the exercise of their discretionary
power in accordance with this Act, save in regaird to any question on
compliance with any procedural requirement (emphasis added) in this Act
governing such act or decision.
This amendment goes further than the already conservative stance taken by the
Malaysian courts in hearing applications for habeaus corpus. For example the Federal
Court in Karam Singh v Meteri hal Ehwal Dalam Negeri, Malaysia [1969] 2 MLJ
129 restricted their review of the detention order to procedural matters and adopted a
subjective approach, that is, that the Minister had complete discretion to his subjective
satisfaction whether the allegations of fact were sufficient grounds for detention.37
Apart from narrow procedural arguments, the courts have recognised that
Article 11 of the Constitution places limits on the ISA. The article provides for
freedom to profess and practice one’s own religion subject to State laws which
disallow proselytisation of Muslims. In Minister for Home Affairs v Jamaluddin bin
Othman [1989] 1 MLJ 418 the detainee was born a Malay Muslim but had converted
to Christianity about 10 years before his arrest and detention under the ISA.
Allegations made against Jamaluddin in his detention order related to his religious
activities. Both in the High Court and on appeal to the Supreme Court, it was ruled
that the detainee’s constitutional right to practice his religion could not be restricted
by the ISA. The judgements confirmed that the power given to the Minister under the
ISA was wide but had to be exercised within the scope provided by Article 149 of the
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Consitution.38
Relativism rejected and pluralism accepted by Malaysians
The arguments in support of the ISA in essence rest on those of cultural
relativism. Framed in terms of ‘Asian values’, the country’s leaders have argued that
in the country’s social context, it is more important to preserve social harmony and
collective welfare than to uphold a ‘western’ notion of human rights which focuses on
an individual’s right against the state.39 The writer accepts that much legal (and
human rights) analysis has been Eurocentric and has sought to impose a set of values
on societies without acknowledging that the law is value-laden. However, many
Malaysian NGOs have accepted the universality of the human rights discourse, and
specifically called for the ratification and effective implementation of UN human
rights documents. In doing so they have rejected the foundation of cultural relativism
that the ISA rests on.
One of the results of the severe restrictions on human rights is the relative lack
of ethnic unrest in the country. Although there are eruptions of violence, as recently as
2001 in Kuala Lumpur between Indians and Malays, these are fairly quickly
contained. But it is not easy to erase the memory of communal riots of the 1960s from
the public minds.40
A complex and evolving pluralist or mixed legal system exists in Malaysia
with differentiations between peninsular Malaysia, Sabah and Sarawak because of
historical and social factors. Indigenous law is more observed in the last-mentioned
states. Throughout the country Islamic law plays a large role in specified areas
(mainly of a personal nature such as marriage, divorce and the practice of religion).
In relation to these areas, Chinese and Indian customary laws were recognised until
1976 when they were abolished after a report of a Royal Commission on the matter
and substituted for 'western' concepts of personal law.41
The open debate which accompanied the change in customary law of the
minority groups in the 1970s has not been carried through in relation to other matters.
Through the dominant political alliance, the Barisan Nasional, which is avowedly
multi-ethnic, compromises between people and interest groups are made behind
closed doors often with limited policy debate. For example, Islamisation of the
country's legal system is one such concept which has been raised from time to time,
both by PAS, an Islamic opposition party, and by UMNO, the dominant party in the
ruling coalition. In the most recent wave of arrests under the ISA (from 1998-2001)
PAS members have featured prominently.
Effective practice of pluralism has also by-passed the orang asli, who in
political terms are the country's weakest group. Until landmark decisions in 1998,
their legal claims to native rights to land were denied and even now receive limited
recognition. Their administrative protectors have carried out policies designed for
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assimilation not integration. Several Malaysian NGOs have taken up the cause of
indigenous people42 but have been hampered by the use of the ISA against protestors
of dam and logging projects which affect the land rights and livelihood of tribal
people.43
Tensions between groups may be dealt with in different ways.44 One option
may be a strict separation of religion and state, and the country's constitution
providing a neutral framework overseen by the courts. This is not the case in
Malaysia. The model adopted in Malaysia tends towards compromise by trading
between political elites, with resulting relative ethnic harmony which has come with a
price. It appears that the control measures under this model are no longer acceptable
to many groups within the country who have adopted abolishing the ISA as a rallying
point. D Seah in his assessment of Malaysia's political pluralism states that 'ironically,
such measures may indeed bring communities together if those who are aggrieved
jointly challenge the authorities by collaboration across the ethinic-racialo
boundary'.45
Conclusion
The ISA has been used against trade unionists, members of the Barisan
Nasional government who have fallen from favour, those in opposition politics,
conservationists, religious groups, etc. Because the grounds of review of the power of
detention are extremely limited, few have successfully challenged that the detentions
have been made other than for reasons of national security.
Even if the arrests and detentions are made on the grounds of national security,
the Bar Council, the association of Malaysia lawyers and one of the loudest critics of
the ISA, has for years said that those detained deserve to be brought to trial.
Numerous non-government organisations have called for removal of the Act. Within
the government, from time to time there have also been calls for the removal of the
ISA.46
Cultural, social and political tensions are not able to be debated because of
laws such as the ISA. Until ideas are able to be freely debated and tensions between
group resolved by informed negotiation, the state of human rights in Malaysia is
likely to continue to deteriorate. To achieve informed debate, the ISA should not be
allowed to remain on the statue books in its present form.
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