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1.

Introduction

In designing occupational health and safety (OHS) standards, it is vitally important to
determine what kinds of measures are most likely to produce best policy outcomes, influence
organisational behaviour and achieve genuine improvements in OHS performance, while
being enforceable and able to be implemented at an acceptable cost. Crucial considerations in
designing OHS standards that meet these criteria are the content and coverage of standards,
the type of OHS standards, and the policy framework within which standards are developed
and implemented. These issues have major implications not only for regulators, duty holders
and potential victims of work-related injury and disease, but also for the overall effectiveness
of the regulatory regime. This paper examines these three aspects of OHS standards setting
with the aim of developing approaches to standards setting that are capable of meeting OHS
regulatory challenges in the 21st century. The particular focus of this paper is standards
setting1 under OHS statutes, regulations and evidentiary standards (explained further in
Section 4.5).
Section 2 of the paper identifies major structural changes in the nature of work, responsibility
and risk, which provide an important context within which standard setting for the early 21st
century must take place. It then canvasses some of the challenges presented by the goals of
providing comprehensive coverage of OHS risks, extending the influence of OHS regulation
to all of the key parties contributing to OHS risks, and ensuring effective coverage of all those
exposed to those risks.
Section 3 examines the various types of standards that might be invoked to protect OHS, with
reference to four main options available: specification, general duties, performance-based and
systematic process/systems-based standards. In doing so, it aims to develop a clearer
conceptualisation of types of standards, the distinctions between them, and their respective
strengths and weaknesses. Section 4 identifies some considerable shortcomings of existing
standard setting arrangements and proposes a substantially different mix of standards, which
in combination would be more effective in achieving OHS objectives in the context of 21st
century work and organisations. These initiatives are designed to stimulate systematic OHS
management, to define OHS performance outcomes and targets more clearly, and to specify
particular preventive measures, when required.
Finally, the broader policy framework for OHS standards setting is briefly surveyed in
Section 5. There are recognised challenges posed by concerns about: national consistency; the
most appropriate forums and forms of representation to take account of a cross-section of
interests; and the processes and criteria for decision-making in OHS standards setting. Some
alternatives are canvassed as to how best to achieve a suitable policy framework for OHS
standards setting.
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2.

Challenges for OHS regulation for the 21st century.

In this section we canvass some of the challenges of OHS regulation for the 21st century. We
argue that if the broad goal of OHS regulation is to prevent or at least minimise occupational
fatalities, injuries and ill-health,2 then achieving this goal will involve: (1) harnessing the
preventive effort of key parties that contribute to OHS risks; (2) ensuring that all workers are
protected under OHS law; and (3) addressing all sources of OHS risks, whether these are
physical, chemical, ergonomic, biological, psychosocial or organisational. In turn, this
involves consideration of the changing nature of workplaces, organisation of work and the
labour market.
2.1

The changing nature of work, responsibility and risk

As we enter the 21st century, Australian workplaces, the nature of work performed and
employment arrangements are quite different from the world of work observed by the Robens
Committee in 1972. Work is no longer predominantly undertaken by full-time employees,
with relatively stable employment, working for large, unionised organisations in "blue collar"
industries or in the public sector. A series of interlinked economic, political, managerial and
organisational influences have contributed to a significant alteration in the economy, the
labour market and the structure of organisations. As these changes and their impact on OHS
will be explored further in later papers at this conference, we will simply summarise these
changes here, for the purposes of discussing their implications for standard setting.
Key changes include: (1) a shift in employment away from "blue collar" sectors such as
manufacturing, engineering and mining towards the service sector; (2) reduced public
spending, with a resultant decline in public sector employment and pressures on OHS in this
sector; (3) fragmentation and downsizing of organisations with the break up of larger business
units into smaller businesses or networks of production, and devolution of managerial
responsibility (but not necessarily managerial authority); (4) a rise in sub-contracting and use
of agency labour, characteristic of a deregulated labour market; (5) a rise in self-employment
as a proportion of total employment and an increase in small enterprises - as many people are
self-employed or work for micro-organisations (< 10 employees) as work for larger private or
public sector organisations; (6) an increase in casualisation, part-time work and short-term
employment; (7) an increase in employment of women; (8) an increase in business system
franchising with at least 750 franchisors and 50,000 business franchises in Australia;3 (9)
declining union membership and representation on OHS issues; (10) an increase in the
duration of working hours (per shift); (11) a trend to aging of the workforce; (12) a significant
level of unemployment which is now a sustained feature of the economy; and (13) an increase
in trade in goods and services globally, associated with the removal of trade barriers and
mutual recognition of standards.4
In consequence there have been significant changes in the parties contributing to OHS risks;
the persons exposed to risks and their relationship to these "risk producers"; and to the nature
of risks to health and safety at work. These changes have important implications for the
design of OHS standards.
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2.2

Who has responsibility and for whom?

In the new work arrangements, influences from outside the organisation may have significant
control over the work performed, conditions of work, methods of work organisation, time
pressures, equipment and work facilities, all of which have significant implications for OHS.
This is undoubtedly the case in contractual arrangements such as outsourcing, franchising,
sub-contracting and self-employment. These arrangements "therefore represent a stumbling
block for regulatory strategies based on the traditional concept of the employment
relationship".5
Responsibility properly lies with those who control the generation of risks and who are in a
position to eliminate or minimise risks. As well as employers (large, medium and small), this
includes: principals (in sub-contracting relationships); host employers (of agency labour) and
labour hire firms; those procuring goods and services; franchisors and franchisees; and those
that plan, design, produce and supply workplaces, plant, substances and other goods used at
work, as well as work systems. To add to the complexity, these roles are often overlapping.
For example, a manufacturer of workplace machinery is also an employer, may be a principal
contractor who outsources some work to sub-contractors, may be a host employer engaging
labour hire workers to cover staff shortages, and may procure equipment, specifying
requirements that impact upon OHS.
Those exposed to risk, are not only employees, that is, persons working under a contract of
service. The "risk exposed" include sub-contractors, self-employed, labour hire workers,
franchisees and their employees, the occupants of workplaces and the users of plant,
equipment, substances, materials and systems designed, produced and supplied by a variety of
sources. Again, these roles are overlapping. For example, a self-employed person may be the
occupier of premises owned and controlled by others, use equipment supplied by others and
supply services, as a sub-contractor, to others.
Thus there are multiple, and overlapping, relationships between those with real control over
OHS in contemporary working life and those exposed to risk. Only some of these
relationships are addressed under existing OHS law and the scope of responsibility varies
between the ten Australian OHS statutes. While the principal duty holder is the employer (to
employees and others), the self-employed and employees also have responsibilities (to
themselves and others). Other parties with responsibilities, in at least some jurisdictions, are:
persons in control of workplaces, premises or plant; designers, manufacturers, importers,
suppliers, installers and erectors of plant; and manufacturers, importers and suppliers of
substances. Those who design buildings and structures that consist of and comprise
workplaces have a duty of care under the SA and WA OHS statutes.6
There is a more confusing picture of who has responsibility, and the scope of that
responsibility, in relation to contractors, labour hire workers and business franchises7. In
regard to sub-contractors and labour hire workers, the OHS statutes adopt different
approaches as to whether responsibility rests with sub-contractors and labour hire firms, or
principal contractors and host employers, or whether responsibility is shared. Thus there are
weaknesses in the protection of these contingent workers. The OHS statutes are silent on the
responsibilities of franchisors, in relation to franchisees and their employees. As a common
characteristic of franchising arrangements is the tight control that the franchisor has over the
way that the franchisee's enterprise is managed and operated, the systems of work and
sometimes facilities, equipment or substances used, it follows that the franchisor's conduct of
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their business or undertaking has the potential to impact significantly on OHS in the
franchisee's operations. Yet in only two states, Victoria and Queensland, could the duties of
employers and self-employed persons to others, extend to franchise arrangements. In these
jurisdictions the duty to others extends to OHS risks arising from the conduct of the
undertaking, which has been interpreted broadly.8
To harness and require the preventive efforts of all the key parties that have real control over
OHS and contribute to OHS risks, we propose that a duty of care should apply in the
following relationships: (1) employer to employees; (2) employers and self-employed to
others; (3) principal contractor to sub-contractors and their employees (and down the line);
(4) host employer to labour hire workers; (5) franchisors to franchisees and their employees;
(6) those that plan, design, produce (manufacture, construct), supply, import plant, substances
and other goods, workplaces and systems used at work, or as workplaces. In the latter case the
duty of care should extend to those who might be exposed to risk in end use of the "product"
as well as those involved in its construction or manufacture. We return to this in Section 4
where we discuss the reform of OHS standards.

2.3

Comprehensive coverage of risks

With the rapid changes to the nature of work and organisations, and associated changes in the
risks confronted at work, as outlined in Section 2.1, it is crucial that OHS standards are
designed to ensure attention to the wide range of occupational health, safety, ergonomic,
biological, psychosocial and organisational risks encountered. Not least, they must effectively
address risks arising from the changing patterns of employment and the nature of work; issues
like fatigue, occupational violence and stress, routine and repetitive work, along with more
long standing problems that continue to give rise to occupational injury and ill-health. This is
integral to a comprehensive approach to risk assessment and risk control
Currently, the primary hazards or hazardous work that are addressed under OHS regulations
in most jurisdictions are physical or chemical hazards including plant, noise, manual
handling, hazardous substances, confined spaces, dangerous goods, slips and trips, working at
heights, access and egress, electricity, fire and explosion. Regulations also typically address
some particular forms of hazardous work such as abrasive blasting, welding, electroplating,
lead processing, foundry work, logging, spray painting, excavation, demolition, mining,
construction work, diving, remote or isolated work.9 There are also evidentiary standards
(such as approved codes of practice) for some of these hazards. Other hazards addressed
under some (usually a minority of) OHS regulations are aspects of the work environment
including working space, lighting, heat and cold. In one or two jurisdictions, evidentiary
standards extend to such matters as: air conditioning, screen based work stations, HIV and
blood borne pathogens, legionnella, cash in transit, aquaculture, occupational violence,
fatigue management for commercial drivers, the wine industry, educational establishments,
laboratories, smoke-free workplaces, and work in the sex industry.
Thus while OHS regulations and evidentiary standards do address some newer as well as a
range of long standing OHS problems, coverage of hazards is incomplete. There is a need to
review the coverage of issues, with the aim of presenting a consistent, complete and strategic
approach to tackling the risks arising in contemporary working life. These are matters which
are taken up and addressed in Section 4.
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For present purposes, the key issues are: what types of standard should be invoked to address
the challenges of 21st century work, under what particular circumstances should they be used,
and in what combinations. In section 3 we describe the main options and their strengths and
weaknesses, and in section 4 we describe how each can best be used in the regulator’s toolkit.

3.

Types of OHS Standards – Specification, Duties, Performance or Process

3.1

Overview

The choice of the type of standard is crucial to effective and efficient OHS policy, as it
influences the measures implemented to improve OHS performance, compliance with OHS
law, whether regulatory objectives are achieved and enforceability. OHS law incorporates
four, main, conceptually distinct, types of standards. These are specification, general duties,
performance-based and systematic process-based standards. This classification is not
exhaustive. Other types of standards can also be identified, such as documentation standards
(which require duty holders to document compliance with particular standards and are
arguably a sub-category of process-based standards), and technical standards (which are a
sub-category of specification standards).10 However, the four types discussed here are by far
the most important. In the remainder of this section, to facilitate a better understanding of the
options available for standard setting, we define each of these types of standards and what
makes it conceptually distinct, we provide examples of how it works in practice, and we
summarise its potential strengths and weaknesses. It should be noted that each type of
standard is an “ideal type”, unlikely to be found in its pure form.11 As such, actual standards
can be located along a spectrum, most being, for example, more or less, rather than
exclusively, specification, general duty, performance, or system based.
3.2

Specification standards

A specification standard tells duty holders precisely what measures to take and requires little
interpretation on their part. Such a standard identifies “inputs”, that is, the specific preventive
action required in a particular situation, rather than OHS outcomes. Thus, a specification
standard tells employers and other duty holders how to meet a goal by providing precise and
detailed information on what is required of them. Some examples of specification provisions
are presented in Table 1 (over page). In addition to these simple examples of specification
provisions, more detailed requirements may be specified in technical or design standards,
such as Australian Standards, referenced under OHS regulations.
Specification standards have the virtue of identifying what preventive measures must be
implemented by the duty holder, and thereby also of enabling workers and inspectors to
readily ascertain whether the duty holder has breached those standards. They have particular
attractions to small and medium enterprises (SMEs), which may lack the technological
sophistication or resources to apply broader based, less precise standards, to the particular
circumstances of their own operation.12 These standards also offer administrative simplicity
and ease of enforcement. Empirical evidence confirms some reluctance to relinquish the detail
of specification standards in favour of broader based, more discretionary and perhaps more
ambiguous, general duties.13 It is also argued that highly competitive and in industrially
conflictual industries (such as construction) OHS performance is more likely to be improved
through specification standards which create a level playing field by establishing clear “rules”
and reduce disputation caused by more ambiguous standards.14
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Table 1: Examples of Specification Provisions for Different Types of Hazards

Hazardous substances
It is prohibited to use at work any material that consists of or contains asbestos, other than for the
purpose of sampling or analysis, or for maintenance or removal purposes.

Confined spaces
If the concentration of a flammable contaminant in the atmosphere of a confined space is found to be
10% or more of its “lower explosive limit (LEL)”, no person must enter or remain in the confined
space.

Manual handling
Mechanical aids or team lifting must be used for lifting, carrying, lowering or otherwise handling any
load that weighs more than 16kg.

Occupational violence
Public contact work stations must be designed to include an escape route to enable retreat to a safe
place in the event of a violent incident.

Machinery
Any earthmoving machinery within the scope of AS 2294 Protective structures for earthmoving
machines must be securely fitted with an appropriate combination of operator protective devices,
except where the earth moving machinery was manufactured, imported or originally purchased before
1 January 1989.

Underwater diving
An operational recompression chamber, operated by a person who holds an ADAS diving certificate
for operating a recompression chamber, must be located at or near any dive site where diving work is
undertaken at a depth of more than 30 metres or diving work requiring a decompression stop.

Work at heights
Where there is a risk that a person could fall at least 2.4 metres or the pitch on a roof is more than 26°
the risk of falling must be prevented by: (a) edge protection; or (b) a fall protection cover placed over
an opening; or (c) a travel restraint system. If prevention of falling is not practicable the risk of death
or injury due to falling must be prevented or minimised by: (a) use of a fall-arrest harness system; or
(b) an industrial safety net.
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There are however, disadvantages to the use of specification standards across the board. Some
specification standards, to be effective, must be detailed to cover different aspects of hazard
management, and even then, may be incapable of preventing many work injuries and
diseases.15 Such an approach tends to result in a mass of detailed law, difficult to comprehend
and keep up to date. At the same time, specification standards may fail to address behaviour
or dangers involving significant risks, because the form of regulation is focused on particular
problems, and can result in unspecified problems being overlooked16 Moreover, because such
standards are prescriptive they do not allow duty holders to seek least cost solutions and may
be less cost-effective in many of circumstances. They may, for example, require too much
investment in circumstances where the costs of regulation exceeds the benefits.17 Similarly,
they inhibit innovation and do not encourage best practice.
Specification standards are more appropriate to some circumstances than to others. For
example, they are better suited to control hazards that arise from static features of a
workplace, rather than from the organisation of work therein.18 Conditions such as
occupational stress, musculoskeletal injuries or occupational overuse syndrome, demonstrably
lend themselves to a different approach, one that is either outcome or process-oriented. On the
other hand, specification standards remain particularly important where there is a high degree
of risk and there are specific prohibitions or control measures which are applicable to all
circumstances where the risk occurs, and which are essential to control the risk. Such
circumstances commonly arise in relation to the design, manufacture, maintenance and use of
plant and materials, and in relation to the control of risks with acute and significant
consequences, and the potential to kill or maim. Examples of the latter include the storage of
dangerous goods, work at heights and work in confined spaces. Indeed, in some
circumstances, mandatory technical requirements are more appropriate. “For example, it may
be more efficient to have key safety elements included in the design of plant and equipment
than to engineer them in subsequently".19 This rationale underpins the design standards for
plant referenced under NOHSC’s National Standard for Plant.20
Notwithstanding the contribution that specification standards may make to improving OHS in
circumstances where a precise and detailed requirement is warranted to address specific risks,
they have a substantial limitation. They only encourage the duty holder to address OHS
problems as specified in OHS regulations and they do not provide incentives or
encouragement to continuously improve21 OHS performance or to strive for outcomes above
minimum requirements. A specification standard, for example, might prescribe a specific way
of guarding a machine, utilising a particular method or technology. Once that has been done
there is no requirement or even encouragement to go further to devise methods that might
achieve far higher levels of OHS. Thus specification is most appropriately reserved for
addressing OHS problems where effective solutions are known and where alternative courses
of action are not desirable, for example because of the need to control specific and significant
risks in a particular way.
3.3

General duties

General duties are sometimes known as "principle based"22 "effects-based"23 or “target”
standards.24 We note that general duties are sometime included under the umbrella of
performance-based standards.25 We deal with them separately in this paper because of: (1) the
particular role that they play under the OHS statutes; (2) the much broader nature of general
duties as compared with other types of performance-based standards (described further in
Section 3); and (3) the fact that they do not specify a clear performance outcome.
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General duties were introduced into the OHS statutes as a direct consequence of the 1972
Robens Report. Robens argued that there were too many Acts and regulations and that as a
result, employers had difficulty identifying what their legal obligations were. The more
general problem with the proliferation of specific regulation was said to be that it:
"encourages rather too much reliance on state regulation, and rather too little on personal
responsibility and voluntary, self-generating effort".26 Robens' solution, intended to dispel
apathy and to offer employers and others signposts as to how to achieve the "more effectively
self-regulating system" which he believed to be desirable, was the introduction of a series of
general duties of care, complemented with codes of practice and, to a lesser extent, by
regulations of a different nature from the specification-based ones previously applied.
There are general duty provisions in each of the main Australian OHS statutes which apply to
particular parties. 27 Although the precise wording of these duties differs significantly between
jurisdictions, in broad terms the duty of the employer is to ensure, so far as (reasonably)
practicable, the health, safety and welfare of employees. The duties of employers and others
are further elaborated in the relevant statute (a duty to provide a safe place of work, training
and supervision etc). These general duties can be traced directly to the influence of the
“Robens model”. They codify previously established common law principles.
A key virtue of general duties is their all-encompassing character. For example, compliance
with a broad statement of principle requiring the employer to ensure the health, safety and
welfare of employees arguably requires attention to a wide range of hazards. This could
include physical hazards such as machinery, substances and noise, as well as ergonomic
problems, manual handling, psychosocial factors and risks arising from the way that work is
organised. The broad scope of the duty also means that it does not date quickly and there is
considerable flexibility for the duty holder to determine the action to take to suit their
operations. In this regard, there is the potential for duty holders with the resources and
capacity to do so, to be innovative in their solutions to OHS problems. Examples of general
duties are presented in Table 2 (over page).
The very breadth and flexibility of general duties entail considerable uncertainty for duty
holders as well as for OHS inspectors. The lack of guidance provided to duty holders about
the outcomes required of them or the means of ensuring OHS mean that it is uncertain
whether the duty of care has been complied with until and unless a matter is actually tested in
court. As a result, there has been a tendency to flesh out the duties of care in regulations and
evidentiary standards.28 in order to describe an acceptable standard of care or at least some
processes for achieving it. The latter provide non-mandatory guidance about how to achieve
the principles set out in the general duties. Robens intended that such evidentiary standards
fill in much of the detail which was lacking in the general duties, but to do so in a more
flexible and participatory fashion than had occurred in the past using regulations. Both duty
holders and OHS inspectors have tended to overlook OHS problems not specifically
addressed in regulations or evidentiary standards, even though a wider range of issues are
embraced by the broad general duties.
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Although the general duties provide “umbrella” coverage of a wide range of OHS issues, they
do not explicitly require attention to a wider range of organisational factors influencing OHS
performance. Nor do they directly encourage organisations to develop an OHS culture or to
"build in" OHS considerations at every stage of their operations. These are matters to which
we return below.

Table 2: Examples of General Duties for Some Different Duty Holders

Employer – duty to employees
An employer shall provide and maintain so far as is practicable for employees a working environment
that is safe and without risks to health.

Employer and self-employed – duty to others
Every employer and every self-employed person shall ensure so far as practicable that persons other
than employees are not exposed to risks to their health and safety arising from the conduct of the
undertaking of the employer or self-employed person.

Designer of buildings
A person who designs a building that is reasonably expected to comprise a workplace must ensure so
far as reasonably practicable that the building is designed so that people who might work in, on or
about the workplace are, in doing so, safe from injury and risks to health.

Designers, manufacturers, importers and suppliers of plant and machinery
A person who designs, manufactures, imports or supplies plant for use at work shall ensure so far as is
reasonably practicable that the plant is designed and constructed so that people who might use, clean
or maintain the plant are, in doing so, safe from injury and risks to health.

Employee
An employee shall take reasonable care: (a) to ensure his or her own health and safety at work; and (b)
to avoid adversely affecting the health or safety of any other permission through any act or omission at
work.
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3.4

Performance-based standards

A performance standard is one which specifies the outcome of the OHS improvement or the
desired level of performance but which leaves the concrete measures to achieve this end open
for the duty holder to adapt to varying local circumstances. It defines the duty holder’s
obligation in terms of problems they must solve or the goals they must achieve. That is, rather
than specifying exactly how to achieve compliance, a performance standard sets a goal and
lets each duty holder decide how to meet it. As such, performance standards are outcomebased and the means of achieving that outcome are not prescribed.29
For the purposes of OHS standard setting it is helpful to differentiate further the types of
performance standards. First, there are performance target standards for which achievement
of the OHS outcome is measurable, for example the exposure standards for noise or for
hazardous substances under OHS regulations. Second, there are performance provisions,
which as the name implies, are concerned with performance outcomes. Some examples of
each type of performance standard are presented in Table 3 (over page) to illustrate the
concepts.
A considerable attraction of performance standards is that because they focus on the outcomes
to be achieved rather than on the precise means of achieving them, they can accommodate to
changes in technology and organisation of work (unlike specification standards which
commonly fail to keep pace with technological change). They also allow firms to determine
the most suitable and cost-effective means of achieving compliance and permit innovation.
Moreover, the outcome focus of performance standards permits this flexibility whilst at the
same time enabling the preventive efforts of duty holders to be more effectively focused on
specific risks or problems to be addressed.
While the application of performance-outcome and performance-target standards under the
OHS regulatory framework is currently quite limited, there is considerable potential to
develop the application of these types of standard. If carefully crafted, performance standards
have the potential to balance the apparently conflicting policy objectives of flexibility and
certainty, at least in terms of the OHS problems to be addressed and the performance
outcomes to be achieved.
Notwithstanding the potential for performance-based standards to play a more important role
under OHS law, these standards share a limitation with both the general duties and
specification standards. Because of their focus on OHS outcomes required in relation to
particular OHS problems, they do not require a holistic approach to risk management or
attention to wider organisational factors influencing OHS performance. Nor do they provide
an incentive or encouragement to continuously improve OHS performance or to strive for best
practice, although they do not preclude this. Performance-based standards prescribe particular
outcomes but do not imply that further improvements are necessary, once that outcome has
been achieved.
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Table 3: Examples of Performance-Outcome and Performance-Target Provisions

Hazardous substances
Performance outcome
Exposure to any hazardous substance, whether by inhalation, by skin contact, by absorption, or by
ingestion, must be prevented or minimised.
Performance target
The airborne concentration of a hazardous substances in the breathing zone of any worker must be
below any relevant exposure standard for that substance, determined according to the National
Occupational Health and Safety Commission’s Exposure Standards for Atmospheric Contaminants in
the Occupational Environment.
Ergonomics
Performance outcome
Work and work stations must be designed and arranged to avoid prolonged or frequently occurring
bending, twisting, postures that use the hands above shoulder height or below knee level, or the
exertion of force.
Repetitive work
Performance outcome
Work must be designed and organised to eliminate or minimise physically monotonous, repetitive,
closely controlled or restricted work routines.
Remote and isolated work
Performance outcome
Regular communication must be established and maintained with any person who works alone in an
area that is remote or isolated from others because of the time, location or nature of the work.
Machinery control
Performance outcome
Machinery must be designed, constructed and maintained so that: (1) moving parts cannot start up
while they are within the operator’s reach; (2) the exposed person cannot reach moving parts once they
have started up; (3) they can be adjusted only by means of an intentional action, such as the use of a
tool, key etc; (4) the absence or failure of one of their components prevents starting or stops the
moving parts; and (5) there is protection against any risk of ejection of materials or parts.
Noise
Performance target
Exposure to noise, measured at the worker’s ear position, without taking account of any protection
afforded by personal hearing protectors, must not exceed:
(a) an eight hour equivalent continuous A-weighted sound pressure level, LAeq,8h of 85dB(A); and
(b) for peak noise, a C-weighted peak sound pressure level, LC, peak of 140dB(C).
Vibration
Performance target
Exposure to vibration from hand-held tools, must not exceed:
• 1.8 m/s2 ahv for a total daily exposure of 4-8 hours;
• 2.5 m/s2 ahv for a total daily exposure of 2-4 hours;
• 3.6 m/s2 ahv for a total daily exposure of 1-2 hours; and
• 5.0 m/ s2 ahv for a total daily exposure of <1 hour.
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3.4

Systematic process and systems-based standards

By the mid 1990s a new phase of regulation could be identified, based on the development of
OHS management systems (discussed further below). The precursor to this development was
the evolution of systematic process standards in the late 1980s. These standards identify a
particular process, or series of steps, to be followed in the pursuit of safety. They may be
applied to the management of nominated hazards or to key arrangements for managing OHS.
For example, the national standards for manual handling, plant, hazardous substances, major
hazardous facilities, the storage and handling of dangerous goods, and certification for
hazardous occupations, all incorporate systematic processes.30 The most important
characteristic of the OHS regulations or evidentiary standards (ie approved codes of
practice/advisory standards) resulting from this initiative, is their consistent approach to
managing hazards by incorporating the three fundamental steps of hazard identification, risk
assessment and risk control. Thus duty holders are obliged to assess risks and to regularly
evaluate and improve control measures.
Although the "identify, assess, control" approach is the most obvious example of the processbased approach it is by no means its only manifestation. Other examples include the
requirements for manufacturers and suppliers of hazardous substances and plant to ensure
testing and examination, and to provide information for end users, and the requirements for
employers to ensure health surveillance or environmental monitoring for hazardous
substances. Requirements for consultation, provision of induction and training, reporting and
recording of incidents are further examples of process standards. See further Table 4 (over
page)
Process-based approaches address Robens' criticism of old style regulation as failing to take
account of organisational factors. However, they represent only a partial approach to
organisational management of OHS because they are largely confined to specific hazards or,
even when they are incorporated generally,31 they still concern only one aspect of a fully
developed and comprehensive approach to systematic OHS management (OHSM).
There is increasing interest in systematic OHSM, as an organisational strategy for the ongoing
prevention of work-related injury, ill health and death across the organisation or facility as a
whole. Such an approach involves the assessment and control of risks and the creation of an
inbuilt system of maintenance and review.32 Its focus is on the organisational structure,
responsibilities, practices, procedures, processes and resources for implementing and
maintaining OHS management. Systematic OHSM "spans the entire organisation by relating
the organisation to its environment, setting the goals, developing comprehensive, strategic,
and operational plans, designing the structure, and establishing control processes".33 In doing
so, it encourages organisations to address OHS in a more proactive and holistic way
Moreover, because systematic OHSM involves identifying responsibility at each level of the
organisation, including the top, it directly makes responsible and engages management and
workers at different levels. There is growing evidence from a variety of countries that this
approach is having at least qualified success, notwithstanding particular challenges relating to
small and medium sized organisations, and a variety of implementation challenges including
paper rather than substantive compliance, insufficient inspectoral oversight, over-reliance on
management and inadequate worker input.34 Importantly, although developed in the context
of employer responsibilities, this approach is not confined to duty holders who are employers.
It might also be applied to designers, manufacturers and other duty holders.35
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Table 4: Examples of Process-based Requirements
Hazard identification
(1) Foreseeable hazards that may arise from the conduct of the undertaking, and have the
potential to harm the health, safety or welfare of employees or other persons who could be
exposed to those hazards, must be identified.
(2) In particular, this includes hazards arising from:
• work premises and locations (including work in, on or about these);
• systems of work, work practices, shift work arrangements, psychosocial hazards and
fatigue;
• plant, machinery and equipment (including transport, installation, erection,
commissioning, use, repair, maintenance, cleaning, dismantling, storage or disposal);
• hazardous substances (including production, handling, use, storage, transport or
disposal);
• manual handling and overuse hazards;
• layout and condition of the workplace, including layout, lighting and work station
design;
• biological organisms, products or substances;
• the physical working environment (including electrical hazards, fire or explosion, contact
with moving or stationary objects, noise, heat, cold, vibration, radiation, static electricity,
contaminated atmosphere, atmospheric pressure, and the potential for slipping, tripping,
falling or drowning; and

•

the potential for occupational violence.

(3) Hazards must be identified:
• immediately prior to using premises for the first time as a place of work;
• before and during the installation, erection, commissioning or alteration of plant in a
place of work;
• before changes to work practices and systems of work are introduced;
• before hazardous substances are introduced into a place of work;
• while work is being carried out; and
• when new or additional information becomes available from an authoritative source.
Risk assessment
The risk of harm to the health, safety or welfare of employees or other persons who could be exposed
to each identified hazard must be assessed.
Risk control
(1) Risks must be eliminated, or where that is not reasonably practicable, effectively controlled by
redesign, substitution, engineering controls or isolation.
(2) Safe work practices and training needs must be identified to ensure that risk control measures are
effectively implemented and maintained.
Action plan
Measures required to eliminate or control risks to health, safety and welfare must be recorded in an
action plan, indicating when each measure is to be implemented and responsibility for its
implementation.
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While much of the action taken by organisations to manage OHS is voluntary, in some
countries systematic OHSM is mandated under OHS law. Key examples are found in the
legislation of member states of the European Union, implementing the systematic process
requirements of the Framework Directive.36 In Sweden and Norway, OHS legislation goes a
step further than the Framework Directive requiring systematic OHSM or "internal control".37
All employers must implement a preventive system to plan, organise, implement and maintain
action to implement OHS law. There are also examples of mandatory OHSM under Korea’s
Industrial Safety and Health Act 1990 and Singapore’s Factories (Amendment) Act, 1999. In
the United States OHS management is not mandatory but there are federal and state-based
programs offering organisations the opportunity for exemption from routine, programmed
OSH inspections if they implement an OHS management program. The current Australian
approach is perhaps best characterized as “a hybrid mixture of regulatory mandate and
incentives to promote the ‘voluntary’ adoption of OHSM systems by employers”.38 While
Australian OHS law does not explicitly mandate systematic OHSM, OHS regulations in New
South Wales (2001) and in South Australia (1995), and the Queensland Workplace Health
and Safety Act 1995 come closest to this goal (in terms of risk assessment, control and worker
consultation).
In addition to regulatory requirements in some countries, there are many voluntary initiatives
to manage OHS undertaken by private sector and government organisations. Some (larger)
organisations have developed their own corporate OHSM systems and various proprietary
products have been developed and marketed.39 Government OHS authorities also provide
models and guidelines on OHSM.40 Since the mid-1990s rapid developments have also taken
place in standardisation of systematic OHSM.41 Countries developing OHSM standards or
guidelines include Australia and New Zealand, the Netherlands, Norway, Spain and the UK.
The International Labour Organisation (ILO) has also published OHSM guidelines.42 Along
with developments in standardisation of OHSM has come pressure for certification of these
systems.43 Certification is undertaken by private certifying agencies which may use national
standards as benchmarks or develop their own criteria.44
In summary, there is a proliferation of corporate systems, proprietary products, standards,
guidelines and certification tools, as well as some mandatory requirements to apply a
systematic approach to OHSM. There is considerable variation between these different
initiatives and different priorities and emphases are evident in the various examples. While
there is no universal understanding of the concept or the practice of OHSM, there is
nonetheless some agreement internationally about core structures and processes for managing
OHS.45 These common elements provide a broad framework for systematic OHSM (as
outlined in Section 4.3).

4.

Reforming OHS Standards for 21st Century OHS Regulation

4.1

The mix of standards - different types of standards for different contexts

As discussed in Section 3, contemporary OHS law makes substantial use of general duties,
incorporates some process-based standards and some specification standards. Limited use is
made of performance outcome and performance target standards. The considerable changes in
organisations and the nature of employment, as outlined in Section 2.1, provide both a
challenge and an opportunity to consider whether a different mix of standards, would better
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suit the diversity of work and organizations and achieve improved OHS outcomes. The
different types of standards have different characteristics and can be expected to suit different
contexts or sectors and meet different regulatory objectives, more or less effectively. These
characteristics are summarised in Table 5.
Table 5: Characteristics of Different Types of Standards
Types of Standards
Characteristic

Specification

Specifies preventive measures

√

Defines OHS outcomes
Provides processes
OHS improvements

General
Duties

Performance

Very broadly

√

for pursuing

Comprehensive coverage of hazards
Accommodates to changes in
technology and work
Allows
alternative
preventive
measures and innovation
Addresses organisational factors
influencing OHS performance
Encourages
compliance
above
minimum
requirements
and
continuous improvement
Provides benchmark of compliance
(for duty holders and enforcers)

Systematic
OHSM

√
Only
mandated

as

√
√

Only
mandated
√

√

√

as

√
√
√
√
√

√

if
clearly
defined

With these characteristics in mind, we propose that consideration be given to the most
appropriate mix of standards, recognising that it may be necessary to formulate different
approaches to suit different OHS problems as well as organisations that are more or less
advanced in their approach to OHS. The optimal mix is a matter for debate and as each type
of standard has different strengths and weaknesses, it is likely that a combination of
approaches is needed. In the following sections we explore how the different types of
standards that might be used, taking account of both their merits and their shortcomings.
4.2

General Duties and their relationship to other standards

The value of general duties is that they establish the broad goals of OHS law, providing
unifying themes that clarify the intentions of the law. They define who has responsibility, the
duty holders, and the broad scope of their responsibilities. They also require, implicitly if not
explicitly, attention to a wide range of OHS problems and permit alternative preventive
measures to be taken to address them. This type of standard also has the considerable
advantage of filling in the many and inevitable cracks between the various specification and
performance standards spelt out in codes and regulations. That is, even though the general
duties are very broad, they still provide a valuable framework within which duty holders must
operate, which will be particularly important where no more practical guidance is available
from other sources.
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The general duties, by their very breadth, have the capacity to address new hazards and forms
of work as they emerge, to enable new information to be taken account of and to allow new
technologies and systems of work to be adopted at an early stage. They are also concerned
"with influencing attitudes and with creating a framework for better safety and health
organisation and action by industry itself".46 Moreover, there is considerable evidence that
employers, regulators and courts have generally accommodated to the general duties and
found the degree of guidance they offer to be more useful in the majority of circumstances.47
Many (but by no means all) unions also support this approach. Similarly the Australian
inspectorates, after a considerable period of adjustment, are increasingly comfortable working
with this type of standard. For example, it is now unusual for inspectors to resort to
specification standards in addition to the general duty requirements in bringing
prosecutions.48
For all these reasons, the general duties continue to play a valuable role and should not only
be retained, but should, as we argued in Section 2.2, be extended to cover a wider range of
duty holders. This approach involves framing the general duties to require responsibility in all
the key relationships between those with real control over OHS risks and those exposed to
risks arising from the conduct of their business or undertaking. The general duties should
also, as we argue below, be extended to include systematic process-based standards, relevant
to all duty holders. Moreover, given their very general nature, and their inability to provide
concrete guidance, the general duties and systematic processes should be used in combination
with a range of other types of standards, raising further issues as to how this should be done
and in what circumstances particular types of standards should be used.
In brief, we will argue that the general duties should be complemented with a set of processbased standards, designed to promote the systematic management of OHS by all duty holders.
The rationale for this, as expounded in Section 4.3, is to move OHS from an ad hoc and piece
meal function, to a proactive and systematic approach in which OHSM is integrated with
other aspects of business management.
Second, we propose that greater use be made of performance outcome and performance
target provisions. These performance-based standards have the advantage of providing
flexibility to choose the most cost-effective solution for the organisation while also focusing
attention on specific hazards or problems that need to be addressed, and specifying the
particular outcomes that need to be achieved. As we argued in Section 2.3, there is a need to
more comprehensively address the risks arising in contemporary working life. Performance
standards provide one means to expand this coverage.
Third, because performance standards do not provide guidance as to how to achieve
compliance, (the particular preventive measures required), they should be underpinned by
industry or sector specific codes of practice to provide the desired prescription, especially for
industries and sectors (such as franchising) with a high proportion of small businesses. These
evidentiary standards would identify suitable preventive measures for the specific industry or
sector to enable them to meet the performance standards, while allowing for alternative
actions that achieve an equivalent or better standard of care.
Fourth, we argue that specification standards should continue to have a crucial place in
certain contexts, namely: (1) where there are specific, significant risks and particular solutions
required to prevent or control them; and (2) to provide technical standards for safe design, for
example, for high risk plant and installations. Finally, we explore the particular mix of
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instrument types necessary to achieve effective and efficient policy design and optimal OHS
outcomes.
In these proposals, the elements that present a new, or at least less familiar, approach are the
inclusion of process-based standards under the OHS statutes, to encourage systematic OHSM,
and the greater use of performance-based standards. As these are also initiatives in relation to
which there is significant controversy, we address them in detail below.
4.3

Systematic management of OHS

We propose that an over-arching framework of systematic process-based standards be
incorporated under the Australian OHS statutes. These process-based standards would be
designed to provide the impetus for developing systematic OHSM at the organisational level.
The aim is to develop a proactive approach to managing OHS, to “get OHS into the
bloodstream” of organisations, providing systematic strategies for achieving this goal. Such
an approach would also have a number of other benefits.
First, it would complete the partial framework of OHS management already incorporated,
through provisions of different types, and spread between the OHS statutes, regulations or
evidentiary standards. Typically, there are statutory requirements on employers to provide a
safe system of work; to provide information, instruction, training and supervision; to monitor
the health and welfare of employees and/or working conditions; and to keep information and
records relating to work-related injuries. There are also provisions relating to consultation
with workers.49 In addition, Australian OHS regulations generally require risk management,
either in relation to specific hazards (to identify hazards, to assess and control risks)50 or as a
generic requirement to implement risk management processes (requiring that a range of
hazards are addressed).51 Thus, Australian OHS law, (adopting what Saksvik and Quinlan
describe as a ‘hybrid approach’),52 provides some elements towards a framework for
managing OHS but it does not explicitly require a planned and organised approach to
managing OHS along with other business functions.
Second, the proposed approach would harness the momentum to manage OHS systematically
that already exists through the range of voluntary, corporate and proprietary systems,
standards, guidelines and certification tools described above, by aligning OHS statutory
responsibilities with the core structures and processes reflected in these wider initiatives (as
discussed above). A consistent approach would help to strengthen this preventive effort.53 In
particular, where workers compensation schemes require systematic OHSM as a condition of
self-insurance or levy incentives, the OHS regulatory framework and workers compensation
initiatives would be mutually reinforcing.
However, research indicates that there are certain characteristics of systematic OHSM that
lead to improved OHS performance (see Table 6) and these, and broader contextual factors,54
are far more important than the presence or absence of a formal system. For this reason we are
not advocating adoption of a particular OHSM model, standard or guideline but rather
systematic processes which would be tailored by the organisation.
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The aim is to encourage organisations to progress from an ad hoc response to OHS issues
(reacting to problems as they arise), to a systematic approach in which OHS is a primary
organisational objective and problems are identified (before the event), prioritised, preventive
action is planned, implemented and reviewed for effectiveness, and the organisation builds
OHS “know-how”.55
To encourage the progressive development of OHS management activity, regulation must
make explicit the core elements of systematic OHSM, which, drawing from the various
Australian and overseas standards and guidelines on OHSM, as well as from research, are as
follows: management commitment and leadership; planning, organising and resourcing of
OHSM; designation of responsibility and ensuring accountability; risk management involving
comprehensive identification of hazards, assessment and control of risks, evaluation and
review of measures implemented; worker participation; development of OHS competency of
management, supervisors and workers; reporting, investigating and correcting deficiencies;
OHS policy, procedures and documentation of action taken; performance monitoring, auditing
and review of OHS performance; and integration of OHSM into other business activities.56
These elements, although traditionally couched in terms of employer’s duties towards
employees, can readily be modified and extended (as we argue they should be) for other duty
holders. For example, for designers, manufacturers, importers and suppliers these would
include requirements for hazard identification, risk assessment and control, testing and
examination of products, and provision of information to end users.
The ten elements outlined in Table 6 (over page), we argue, could provide the basis for
framing a set of systematic process-based requirements for incorporation under the Australian
OHS statutes. This framework of OHS organisation and arrangements could be supplemented
by more detailed guidance in an approved code of practice, covering matters such as
allocation of management responsibilities and required competencies, planning and
organising for OHS, induction and training, risk assessment and control, measuring
performance and OHS auditing.
However, it is important to recognise that allocation of responsibilities and OHSM processes
are not an end in themselves. Nor is a paper-based system sufficient. While OHSM policy,
procedures and action taken would be documented, it is the quality of action taken to manage
OHS that makes a difference to OHS performance and not only particular structures or
processes. Case law relevant to an employer's implementation of his/her duties has clearly
established the principle of non-delegability and that while, for practical purposes, OHS
procedures must be implemented through managers and employees of an organisation, the
employer cannot delegate responsibility for his/her obligations to employees (or others).57
Moreover, the courts have made it clear that a paper-based system is not sufficient. An
employer must ensure that its policies and procedures are fully implemented.58
The quality of action taken is also closely related to management commitment.59 Where
management lacks the incentives to engage seriously in systematic OHS management, the
outcomes are likely to be disappointing,60 emphasising the importance of such factors as “the
frequency of system monitoring by governmental or non governmental auditors, the presence
of performance measures and liability for system failures, the extent to which firms perceive a
collective self-interest in preventing system failure and the probability that firms will confront
future, more costly technology-based or performance-based standards if they do not
effectively deploy required management strategies”.61
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Table 6
From Research – Characteristics of Systematic OHSM for Positive OHS Performance
1. Senior management drives OHSM strategy, playing an active role in planning, resource allocation,
hazard management and review of OHSM. (This is more than an expression of “commitment” in an
OHS policy or OHS activity driven by other personnel. Management commitment is driven by
concern about legal consequences, the impact of economic incentives or penalties, moral commitment
and concern about reputation).62
2. There is a planned and order-seeking approach to OHSM, setting measurable goals, and welldeveloped methods of problem solving, securing financial and human resources, designating
responsibility for OHS and ensuring that those with responsibility are held accountable.63
3. There is a comprehensive approach to risk management that involves: (1) identification of all
potential sources of harm including those arising from work organisation, psychosocial stressors and
ergonomic factors, physical, chemical and biological hazards; (2) using a variety of methods to ensure
that hazards are recognised including consultation, analysis of tasks and work roles, review of
published sources and analysis of past incidents; (3) a “safe place” approach to prevent or minimise
risks by designing out or removing hazards at source and controlling residual risks by engineering,
organisational and procedural means; (4) a “life cycle” approach to risk management that involves
identification of hazards and control of risks in procurement, planning and design; in construction or
manufacture; in supply and installation; in commissioning, start up and operation; in shutdown,
maintenance and cleaning; and in decommissioning or demolition.64
4. Workers are actively involved and have legal entitlements to perform OHS functions, and receive
training and information. There is effective dialogue between management and workers on OHS
issues, and worker representatives participate in planning, implementation and review of OHSM. 65
5. There is local understanding of OHSM and OHS "know-how" to support and resource OHSM
activities. This includes access to or engaging OHS specialist advisory services and developing OHS
competency amongst managers, supervisors, workers and their representatives, commensurate with
their OHS roles.66
6. There are arrangements to address OHS in the work of contractors and other contingent workers, in
relation to their own and others' OHS. These arrangements are established in partnership with these
groups.67
7. The organisation learns from past experience, investigating incidents and adverse occurrences as
a source of insight about weaknesses in OHSM arrangements and control of specific hazards, and
to ensure that these deficiencies are corrected.68
8. OHSM policy, procedures and action taken are documented, the complexity of documentation is
minimised, and understanding and ownership of procedures by those required to implement them is
maximised. The emphasis is on the quality of OHSM activity actually implemented, not merely on
the documentation produced.69
9. OHSM is monitored using positive performance indicators and audited, in order to review and
continuously improve OHSM. Audits are conducted by experienced OHSM auditors and involve a
deep, critical and independent examination of everything about an organisation that affects OHS,
using triangulated70 data sources.71
10. OHSM is integrated into the organisation's other management arrangements, distributing tasks
and resources for OHSM throughout the organisation.72

21

The importance of the quality of OHS outcomes is also illustrated by recent Scandinavian
research73 which suggests that systematic processes in OHS law might not lead to the
qualitative improvements sought unless underpinned by organisational learning, an
understanding of the wider intentions of OHS law and a fundamental examination of old
routines and established norms. This research highlights the importance of making the
intentions of systematic OHSM explicit in OHS law. For our purposes, this means the
characteristics of a holistic, proactive and participative approach to OHSM as outlined in our
ten elements above. There is also a need to support requirements for systematic OHSM with
education and development of staff within organisations and ensure that the wider network of
OHS professionals and consultancy services understand and promote the intentions behind
OHSM regulation, as well as the emerging research evidence of what approaches are more
likely to be effective in improving OHS performance. These groups have a crucial role to play
in supporting the development and implementation of OHSM activities.
The need to underpin OHS requirements with OHS “know-how” deserves special comment.
In most Australian workplaces there is no access to preventive OHS services, either in-house
or contracted from outside services. Two jurisdictions have relevant statutory requirements.
The Victorian Occupational Health and Safety Act 1985 requires an employer to employ or
engage suitably qualified persons to provide advice on OHS matters and the Queensland
Workplace Health and Safety Act 1995 requires employers with more than 30 employees to
appoint a qualified person, who has undertaken a basic course of training.74 These
rudimentary provisions (non-existent in most jurisdictions) contrast with most member states
of the European Union which have established legal requirements for the use and composition
of OHS services, including the qualifications and skills of those providing these services.75
We propose a statutory requirement under which all employers would be required to have
access, either in-house or through accredited external providers, to OHS services. This
requirement would specify the qualifications and skills to be available within these services,
the tasks they would perform and level of service provided. The emphasis would be on a
multidisciplinary approach, leading and supporting practical OHS management, within
organisations and by organisational participants, and reporting to a senior manager of the
organisation. The development of OHS “know how”, by employing or engaging OHS
services is crucial to sustained improvements in OHS performance. Without it, it is unlikely
that any particular form or combination of OHS standards will be successful.
By far the greatest challenge to adopting a systematic approach to OHS, confronts small and
medium sized enterprises (especially in the context of the shift to contingent employment) –
the very sorts of enterprises that have proliferated as a result of the changes in the nature of
work performed and employment arrangements, described in section 2.1 above. This is
certainly the case in Scandinavia, where systems based approaches are most advanced, but
where progress has been very limited in relation to small enterprises.76 Similarly in
Queensland, an initiative requiring the development of a “workplace health and safety plan”
by contractors and sub-contractors prior to commencing a building project, has achieved
positive results, but small enterprises have tended to comply by adopting model work plans
rather than by developing their own.77 Such enterprises are only likely to commit resources to
such an approach, rather than tokenistic efforts to comply, where they perceive a strong
economic self-interest in doing so, and most commonly they do not, largely because the costs
involved are tangible and up-front, whereas benefits are likely to be intangible and long-term.
These obstacles are compounded by a lack of resources (time, people and money), a lack of
knowledge and technical capacity to adopt systematic OHSM (there are invariably no OHS
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specialists in SMEs), and a lack of market pressure to do so. Organisational restructuring and
the growth of precarious employment pose further threats to systematic OHSM.78
Nevertheless, there is evidence in the related area of environmental protection, that even
small enterprises can and do benefit from adopting a systematic approach79 and that when
they are required to engage in such an approach (for example, engage in pollution prevention
planning, to look at their use of materials and to improve their operations) then this stimulates
positive action and improves environmental efficiency.80 The challenge therefore, is to tailor
systematic OHSM, both in terms of its content and delivery, to the particularities of SMEs.
Early evidence suggests that it is indeed possible to develop simple approaches to systematic
OHSM, capable of being adopted and used successfully by SMEs, and that, despite the
problems, SMEs do find advantages in adopting a systematic approach, including "spin-off"
management benefits such as better organisation and business efficiency, as well as financial
savings and improved environmental performance.81 Arguably, the key, at least for SMEs
with less than 50 employees, is to focus on simple, accessible improvements in management
practices.82 For a five person firm, for example, a systematic approach may simply emphasise
participation and communication, hazard identification and control, and a simple action plan
to keep track of implementation. Pursuing such an informal approach, the New South Wales
WorkCover Authority is encouraging firms to develop their own risk management procedures
(WorkCover). Here, references to formal systems are avoided, and instead, a management
approach develops uniquely in each particular workplace, accommodating the needs,
expectations and responsibilities of management and individual workers.
Another proposal for a systematic approach tailored to individual company circumstances is
offered by Zeimet et al (1997).83 Recognising that SMEs do not have the appropriate expertise
available to facilitate OHS measures, they offer a simplified structure that will assist them to
do so and in particular, the steps that need to be included in an employer action plan. In their
view such a program would include: employer/employee endorsement of the plan; a good
vision statement; designating duties and responsibilities for those involved; a compliance
policy; the identification, evaluation, and control of workplace hazards; facility maintenance;
ongoing accident investigation and record analysis; employee information and training;
emergency preparedness; and an annual program audit.84 Again, it would be necessary to
combine such an approach with a system of incentives and an underpinning of deterrence to
make it credible.
As we have said, such systematic process-based standards should not only address the
responsibilities of employers in relation to their own employees, but also extend to the duties
of employers to others (sub-contractors, labour hire workers) and the duties of designers,
manufacturers, suppliers and other upstream parties. They should also extend to franchisors
who design and manage business franchising systems which impact on the work premises,
systems of work, equipment and materials used by franchisees and their employees.
Thus the proposed approach would extend to the planning and design of work and work
environments, as well as to preventing or controlling OHS risks. The incorporation of
processes for systematic OHSM would provide both a strategic approach for ensuring
compliance with the duties of care, as well as encouraging organisations to strive for
continuous improvement. Incorporating these provisions under the OHS statutes would
obviate the need for the current repetition of process steps, in relation to different OHS
hazards or problems, under OHS regulations or in codes of practice.
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4.4

Defined performance outcomes and performance targets

As discussed, performance-based standards can either define performance outcomes
qualitatively or provide measurable performance targets, such as exposure standards for noise,
hazardous substances, radiation (non-ionising or ionising), vibration and other hazards. In
contrast to the emphasis on process-oriented regulation in recent years, the potential of
performance-based standards has not been seriously explored. Yet this approach, by focusing
on outcomes, has the advantage of allowing firms the flexibility to choose the most costeffective means of achieving specified objectives, and of accommodating, or even
encouraging, technological innovation. By focusing attention on particular hazards or
problems that need to be addressed, and specifying outputs to be achieved, they also provide
some clarity to underpin general duties and process steps. They can be used to extend duty
holders’ recognition of risks from the traditional physical and chemical hazards to a wider
range of ergonomic, biological, psychosocial and organisational factors. Table 7 (over page)
summarises what the literature suggests about performance based regimes relative to
prescriptive approaches.
Notwithstanding the considerable attractions of performance standards and of “regulating by
results” in theory, how such standards work in practice will depend upon a number of factors,
including the characteristics of the performance standard in question. In particular, some
performance standards encounter considerable problems at the implementation stage. As
Coglianese et al point out, they: “depend on the ability of government agencies to specify,
measure and monitor performance, and reliable and appropriate information about
performance may sometimes be difficult if not impossible to obtain. When implemented the
wrong way, or under the wrong conditions, performance based regulation will function
poorly”.85
Government (or third party) monitoring will also be important in ensuring that firms are
actually meeting the standard, and if this is difficult or extremely demanding of government
resources, then it may not be practicable to enforce such standards, or only to do so at
excessive cost. If performance based regulations are inconsistently interpreted by inspectors,
and their consequences therefore not predictable, then regulated enterprises will react
negatively.86
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Table 7: Expectations for Performance-Based Regulatory Regimes
(This table is reproduced with permission of Peter May)87
Criterion
Expectationa
• Effectiveness
in • Increased, but limited incentive to go beyond minimum performance
reaching regulatory
objectives (Coglianese and Lazar 2002, Gunningham and Johnstone
objectives
1999).
•

Flexibility in means •
of
adhering
to
regulation

Increased, given ability to use alternate means to reach objectives (US
Regulatory Council 1981 among others).

•

Innovation potential

•

Increased incentives for innovation, but depends on industry structure
and cost of innovation compared with current approaches (Office of
Technology Assessment 1995).

•

Consistency
in •
application of rules

Potential for inconsistencies in interpretation of what is acceptable for
which the standards and skills of inspectors are important (Gunningham
and Johnstone 1999).

•

Predictability
regulatory
expectations

in •

May decrease due to lack of understanding of what is a workable means
for achieving desired ends; code of practice guidelines are useful in this
respect (Foliente 2000, Gunningham and Johnstone 1999).

•

Cost to:
• Government
regulators

•

Uncertain - Greater costs of developing rules and enforcement (Office
of Technology Assessment 1995, US Regulatory Council 1981), but
not necessarily so for costs of developing rules (Gunningham and
Johnstone 1999).
Decreased or no change in compliance costs (US Regulatory Council
1981), but some entities may choose to develop more costly alternative
approaches (Coglianese, Nash, Olmstead 2002).
Decreased or no change - not explicitly addressed in the literature;
presumably benefit from lower costs to regulated entities and
innovations spurred by performance-based approach.

•

Regulated
entities

•

Public
beneficiaries of
regulation

•
•

•

•

Distributive impacts
in
addressing
regulated harms

Mixed - Focuses attention on a given harm no matter where it is, but
leaves potential gaps in coverage of attention to harm if performance is
gauged on an area-wide basis through "hot spots" (Office of
Technology Assessment 1995).

•

Equity in treatment •
of regulated entities

Uncertain - Competitive differences may emerge due to large firms
having advantage in developing alternative approaches (US Regulatory
Council 1981) for heterogeneous industry. How rules are enforced will
also affect equity.

Notes:
a
Expectations provided by sources noted in parentheses about performance-based regulation when
compared to more prescriptive-based regulatory approaches. References are not inclusive.
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The potential pitfalls of a performance-based approach can be illustrated by a rare empirical
study of a performance standard. Peter May demonstrates that in New Zealand, an
ideologically driven shift from detailed building standards, to a performance and market
based approach, resulted in the “saga of leaky buildings’ and a major scandal.88 Under the
new approach, builders were able to determine design and construction solutions without
accountability, there was no performance requirement regarding the provision of shelter, there
was a lack of detail concerning necessary controls for external moisture, a latitude to innovate
with low-cost building material, and lapses amongst third party and local government
certifiers. These failures led to a ‘race to the bottom’ in building standards, with severe
economic damage to building owners, insurers, local authorities and others. At the very least,
this study is a cautionary tale concerning the need to pay attention to how to characterise
desired outcomes, how to measure the level of performance that is obtained, and how to build
in accountability for results. More broadly, it suggests that “any regulatory regime must
confront a fundamental political problem of deciding how tight controls should be in
promoting consistency and accountability versus how much discretion should be granted in
promoting flexibility and innovation”.89 For some types of risks and contexts, defining
preventive measures precisely may be more important than providing discretion.
Performance standards may also be loosely or more tightly defined, and this too, will have
important consequences. In part these are influenced by how closely a particular performance
outcome is to a relevant regulatory objective(s).90 We make this point because our intention is
to utilise performance-based standards to provide greater clarity than is offered by general
duties and process-based standards. To this end, we are proposing to define OHS outcomes
more concretely, to capture the intent or spirit of the required OHS outcomes without leaving
room for interpretation. Our proposal is to use performance-based standards which meet this
criterion (such as those listed in Table 3) to identify key OHS problems to be solved and to
define essential OHS outcomes. These defined performance outcomes would replace the
generic and rather repetitive use of process requirements such as risk assessment and control,
provision of information and training, under current OHS regulations. As discussed, the latter
would become part of the systematic approach to managing OHS under the OHS statutes.
As this approach is relatively untapped by current Australian OHS law, there is a challenge to
explore whether it can be applied to provide the desired features of clarity and flexibility in
the prevention and control of a comprehensive range of contemporary occupational health and
safety problems.
4.5

Providing prescription: regulations, approved codes of practice and alternative
compliance mechanisms

Notwithstanding the potential benefits of performance-based standards in some contexts,
there will be others when it is not desirable to leave duty holders and OHS inspectors in doubt
about what preventive measures are sufficient, or when duty holders seek more explicit
guidance, as may be the case with SMEs and those less experienced in managing OHS.
We envisage two ways in which prescription can and should play an important role. First,
there will be circumstances in which mandatory specification standards still have a crucial
place, and should be retained under OHS regulations. For example, they will be crucial for
addressing significant risks, such as those that have acute effects and can be life threatening,
and where there are recognised solutions that are known to control the risk effectively (such
as particular technologies). These standards might be specific provisions, such as prohibition
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of entry into a confined space with a hazardous or explosive atmosphere. Alternatively they
could be technical or design standards, referenced in regulations, where a specific and/or
consistent design is required, for example, for particular plant or high risk installations.
Second, detailed guidance may be crucially important to compensate for a particular
limitation of the general duties, systematic processes and performance standards, namely that
they tend to require OHS resources and skills to determine how to achieve compliance. Thus
organisations lacking OHS know-how may prefer simply to be told precisely what to do.91
Meeting this concern is crucial given the structural shift in the nature of work performed and
employment arrangements described in section 2.1, and the substantial proportion of the
workforce which now falls within small business.
This problem was anticipated under the original Robens-based package of reforms, and
addressed through the mechanism of approved codes of practice (advisory standards in
Queensland). These codes provide non-mandatory guidance as to means by which to meet the
principles set out under the OHS statutes and in regulations respectively. That is, codes are
intended to fill in much of the detail which is lacking in the general duties and process or
performance standards.
They do so in a flexible fashion. Specifically, under most of the post-Robens legislation,
codes have evidentiary status, in that while failure to comply with a code does not in itself
involve a breach of the Act, it nevertheless has evidentiary value. That is, the onus is on the
duty holder to prove, if challenged, that the action taken was at least as good as that set out in
the code. For example, in most cases, the general duty states the principle (in very broad
terms) and the codes identify one non-mandatory way of achieving it. This solution has the
attraction of providing more detailed guidance as to how to meet the required standard of care
while allowing the flexibility to follow an alternative course of action, provided that an
equivalent or better standard of care is achieved. They are, in effect, alternative compliance
mechanisms. To avoid at least one criticism of codes of practice, that they may be too general
to be of value, we envisage that codes of practice would interpret and apply the relevant
general duties and performance standards mandated by the OHS statutes and regulations, to
particular contexts.
For example, codes of practice may provide detailed (prescriptive) guidance for particular
industries or sectors or regarding particular hazards. Duty holders can then choose to follow
the more specific direction provided by an approved code of practice or take alternative
action, as long as they satisfy the essential requirements of the OHS statutes and regulations.
Evidentiary status will sometimes also be appropriate for technical or design standards where
there is a need to define an acceptable standard of care but alternative designs are permitted.
Another means of providing the technical information and detailed practical guidance that
small firms need, is through technical data sheets and other advisory material. Such material
can be issued not only by regulatory agencies, but also by independent standard setting bodies
or even by industry itself. However, given the danger that the latter approach may result in
lowest common denominator approaches, for reasons identified below, this is not regarded as
the preferred approach.
The particular advantage of using technical data sheets rather than codes of practice, is that
the former are less likely to be regarded (albeit erroneously) as de facto regulations, thereby
contributing to the problem of regulatory overload. Because these documents would not have
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any formal legal status,92it is easier to modify them quickly, thereby reducing the danger of
their becoming rapidly outdated. In this way, the accumulated wisdom that is often contained
in specification standards would not be lost but would be located in a different form. This is
similar to the developing American approach whereby most standards are written in
performance language but: "some of these include specification guidelines in an appendix that
small employers can follow to ensure compliance".93
4.6

Combining standards

The different types of standard we have analysed above, are not mutually exclusive. On the
contrary, far more is likely to be achieved by using judicious combinations of policy
standards, than by adopting single standard approaches. In essence, the benefits of using some
combination of standard types is that by so doing, the weaknesses of any given approach may
be compensated for by building in the strengths of another standard type. However, this is not
to suggest that all standard types should be used together in all situations. On the contrary,
such an approach would result in regulatory overload and for that reason would be counterproductive. The challenge for policy makers is to adopt the most appropriate mix of
approaches, for any given set of circumstances.
Coglianese and Lazar have argued that the optimal choice will depend upon a number of
circumstances.94 When objectives can be clearly defined and are easily measured (or
assessed), they suggest that performance-based regulations are desirable, on the basis that
duty holders can be assumed to have superior knowledge to regulators about how best to
achieve a given result. Such an outcome based approach will accordingly, be the most costeffective. However, when objectives are not easily defined and measured, but the target group
is relatively homogenous (ie most enterprises have similar operations and technology tends to
be stable over time), then design-based or technology based standards may be both effective
and efficient. In contrast, where it is difficult for government to measure performance and the
target group is made up of heterogeneous firms facing heterogeneous conditions, then they
argue that systems based, (what they call management based), regulation will probably be
preferable to its alternatives.95
We propose that:
• The general duties provide a set of principles and broad based goals to guide duty
holders in all circumstances. They have value “across the board” and as we have
argued, should not only be maintained but extended to cover a wider range of duty
holders, on the basis of key relationships between those with real control over OHS
risks and those exposed to risk.
• Standards requiring systematic management of OHS are already incorporated, to some
extent, through provisions of different types, and spread between the OHS statutes,
regulations or evidentiary standards. However, the present approach is neither
sufficiently ambitious, nor does it permeate to all duty holders in all circumstances.
These limitations can be overcome by underpinning the general duties with
requirements to engage in systematic OHSM, along the lines we have proposed. This
approach involves requiring key processes, which would be tailored to the
organisation, not prescription of a particular model or standard.
• Systematic standards are process rather than outcome based. When working well they
provide strategies for proactively and systematically improving OHS performance,
accommodating to organisational and technological change, and allowing preventive
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•

•

measures tailored to the organisation. However, they offer no benchmark of
acceptable compliance and run the risk of tokenism: that some duty holders will lack
commitment to the processes and in consequence, achieve little. For these reasons,
systematic standards should be underpinned, where possible, with prescriptive and/or
performance based standards (see further below). However, there will also be
circumstances in which it is not practicable to identify prescriptive or outcome-based
measures, in which case systematic standards, read in conjunction with the other
principles and goals set out in the general duties, provide an imperfect but
nevertheless best available strategy.
Performance target and performance outcome standards (incorporated in regulations)
should be used in circumstances where experience suggests they can achieve results.96
These circumstances are not well mapped out but are likely to include those in which
actual performance can be clearly defined, measured, evaluated and verified.97
Precisely stated, performance standards have the potential to play an important role in
highlighting OHS problems to be addressed and OHS outcomes to be achieved,
without the inflexibility of specification standards. However, even in these
circumstances, performance standards may cause challenges for some enterprises, who
lack the resources and sophistication to determine for themselves, how best to achieve
the specified outcome.
The lack of concrete guidance, and the difficulties facing small companies, can be best
overcome by combining performance standards with evidentiary standards such as
approved codes of practice. Often these can best be designed on a sector or industryspecific basis. In providing detailed prescriptions as to one acceptable way to meet
general duty requirements and any relevant performance standard, they provide firms
with both specific guidance and the flexibility to chose other means (if they so wish)
to achieve performance goals.

In certain situations, specification standards, such as those which mandate particular
technologies or prohibit particular practices, will be the most effective means of achieving
desired OHS outcomes, and should be used in preference to performance standards or to
evidentiary standards. In such circumstances, general duties and systematic OHSM will have
little resonance since meeting the prescriptive standard will discharge all the duty holders’
responsibilities.
In summary, the mix of standards we propose is designed to strike a balance between the
objectives of pursuing a proactive and systematic approach to managing OHS, while
providing clarity about OHS problems to address and outcomes to be achieved and, when
necessary, specifying preventive measures for high risk, technical and design matters, or
providing prescriptive guidance for particular industries and sectors, especially for SMEs and
others seeking greater clarification of action required to ensure compliance.
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5.

Policy Framework for OHS Standards Setting

A discussion of OHS standards setting is not complete without, at least briefly, considering
the policy framework within which OHS standards setting takes place. Here we canvass three
key policy issues: national consistency, forums and forms of representation, and the
processes and criteria for setting standards.
In the Australian context, OHS law making is a Commonwealth, state and territory based
function, although the National Occupational Health and Safety Commission has a statutory
function to declare national model standards and codes of practice.98 In the often protracted
processes involved in determining regulatory reforms, there is plenty of opportunity to
introduce jurisdictional variations in OHS standards, even where the starting point is a
nationally agreed model standard. As a result, OHS legislation continues to retain many
state/territory determined features because intrinsically state/territory concerns and regulatory
impact processes consistently predominate in OHS standards setting.
There are three well-recognised strategies for achieving national consistency: template
legislation, national legislation, using a relevant Constitutional head of power, and referral of
state/territory powers to the Commonwealth. The strategy that best accommodates
state/territory interests while achieving national consistency is that of template legislation,
where an agreed template is passed in one jurisdiction and then adopted consistently and
comprehensively as law in all jurisdictions. The process requires governments to resolve
differences of approach and drafting before the law is adopted.99 There are successful
examples of nationally consistent template legislation in the areas of road transport and the
uniform companies and securities legislation. In contemplating OHS standard setting for the
21st century we argue that it is incumbent upon OHS regulators to identify the means to
achieve genuine consistency in OHS legislation.
A second policy issue of some importance is the nature of the forums and the forms of
representation in OHS standards setting. An innovation of the Robens Committee was
tripartite decision making, which has been reflected in forums at Commonwealth, state,
territory and industry levels, since the mid-1980s. The tripartite model, like other Robens’
initiatives, was designed in an era when most workers were employed by larger organisations,
and represented by unions which, as we established in Section 2.1, is no longer the case. In
light of the fundamental economic and labour market changes, there is cause to contemplate
whether the tripartite forums and methods of public consultation currently used are
representative and effective. If they are not, then there is a considerable risk that the standards
set will not be accepted, understood or implemented by those responsible. Nonetheless, we
acknowledge that there is no clear answer about how this is best achieved. It may be that new
avenues are required to provide insights about the effectiveness of proposed strategies, along
the lines of pilot projects and intervention studies that enable direct participation,
implementation, feedback and evaluation of strategies. Alternatively, there may be
opportunities to explore representation of interests more directly with industry sub-groups and
trade associations, employee advocates and OHS professional groups.
The third policy issue that we have identified is that of the processes and criteria for decision
making, that is, what values should be served by regulation?100 For example, should these be
values or criteria of fairness, effectiveness, expertise applied, efficiency, the trinity of
transparency, accessibility and congruence,101 or otherwise. The current regulatory review
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policy requirements of Commonwealth and state/territory governments offer little scope to
consider criteria of "good regulation" other than identification of market failures and
cost/benefit analysis.102 What is striking about such policy frameworks is the way that
“arguments based around ethics and social justice that held sway in debates on protective
legislation since the early years of factory reform, appear to have given way to arguments
about the cost effectiveness of improved OHSM.” 103 It is therefore worth flagging that these
are not the only criteria available. In the wider European context of standard setting,
alternative criteria are explicit, in particular, the application of the precautionary principle,
which is associated with a shift toward more risk averse and more stringent regulatory
policies in Europe.104
In summary, there are some crucial policy issues impacting upon OHS standards setting for
the 21st century. We have briefly canvassed three of these and suggest that discussion of the
future of OHS regulation is not complete without wrestling with the challenges of national
consistency; effective representation of relevant interests and the criteria for, and values
enshrined in, decision-making on OHS standards.

6.

Conclusion

This conference is concerned with designing OHS Regulation for the 21st Century with the
aim of preventing or minimising occupational fatalities, injuries and ill-health. In this, the
goal should not simply be the prevention of existing risks but the planning and design of
workplaces, systems of work, work equipment and materials to enhance and sustain the
quality of OHS into the future. In exploring the lessons in standards setting, we conclude that
all types of standards and regulatory instruments have a role to play but there is merit in
exploring a different balance and mix of these.
In essence, we envisage a regime in which: (1) the OHS statutes comprise general duties and
systematic process-based standards, covering each of the principal relationships between risk
producers and risk exposed; (2) OHS regulations provide comprehensive coverage of hazards
encountered in contemporary working life, by achieving the right balance between carefully
defined performance outcomes and performance targets, and specification standards for
significant risks; and (3) evidentiary standards are the vehicle for industry and sector specific
guidance, as well as for some technical standards, where both a clear benchmark of
compliance and flexibility are desirable features. These strategies offer a firmer regulatory
basis for meeting the changing demands placed upon OHS regulation in the 21st century.
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implicates different values. Transparent standards help to ensure equality by defining the situations they apply to
and by divorcing the outcome from the decision makers. An accessible standard promotes dignitary or
communal values because regulatees can participate in its application. Congruence fosters the aims of the law by
promoting outcomes consistent with those aims.
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