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NOTES

OUTSOURCING ADMINISTRATIVE ADJUDICATION

In the T.ondes Boroush of Brent, initial decisions, about whether applicants were
eligible: for public housing under Pe VT of the H ousing Act 1996 {the Act), were
made by employees of the council. However, the conducl of reviews of such
decisions (under 5,202 of Lthe Act) was outsourced Lo a company called Housing
Reviews Ltd (HRL). The reviews in issue in Heald v Brewr LEC [2005] EWCA
Civ 930; [2009] H.R LR, 34 were conducted by a Mr Perdios, who described
bimself as an “independent reviews manager” of HR L. Mr Perdios said in evidence
that 13 local authorities “cuwrrently instructed™ {at [8]) his company to conduct
reviews othomelessness decisions; and that he had conducted some 3,500 reviews.
(O these, 158 were appealed to the county court and TIRL successfully defended
95 per cent of the appeals (at [247).

The appellanis in Hewld, who were dissatisfied with the owcomes of their
respeclive reviews, urgued that it was unlawful for Brent Lo outsource the conduct
of the reviews to IIRL and that the arrangement infringed art.6 of the European
Comvention on Human Rights (ECIIR), which creates a right Lo a fair hearing by
all independent and impartial wibunal in the determination of citizens” eivil rights
and obligations, The Cowrt of Appeal decided against Lhe appellants on both
grounds. Both of the appellants’ arguments raise issues of what we might gall
“eomstitutional desipn” and pose a peneral question ol whether there are any legal
limits on the power of govermmental agencies (o outsource fimctions o
nim-govemmental entities (NGLs).

The theorctical significance of the decision in Heald is hard to overestimate,
Since the late 20th century, administrative lawyers around the world have been
expressing serious disquiet aboul the impact of privatisation and aulsouring on
public accountahility for the provision of welfare and essential services. Relevant
litigatiom has mainly focused on their impact on the availability of judicial review,
(m the whole, lawyers and scholars have treated the limits of privatisation and
oulsourcing as essentiully a political rather than a legal question: although in the
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United States there is a significant, it relatively small, body of licrature and case
law explorimg the legal —and. more significantly—constitutional propricty of
variols instances of privatisation and outsourzing. Particularly worthy of note,
100, 15 the recent decision ol the Israeli Supreme Court to the effect that privatisation
of prisons is unconstitutional becanse transferming responsibility for managing a
prison o 4 contractor aiming al protit would violate the basic rights of prisoners

to dignity and freedom (Acadeniic Center for Law and Business v Minister of

Finance, 5C1 260545, November 19, 20099,

The fundamental constitutional issue that underlies the decision in Heald
concerns the nature of the state {or “government’™. An appropriate starting point
is the proposition that the very coneept of 4 constitulion assumes the existence of
a stale thut is distinguishable from “civil society™ but is involved with it in varous
wavs., We can idenlily a spectrum of widely differing and strongly held views
about the appropriate functions of the srate and the appropriate nature of its
involvement in social and economic lite. A view located al one end ol the spectrum
is sometimes encapsulated in the concept of the minimal “night-watchman™ state.
The views of supporters of o strong, welfare and repulatory state si1 al the other
end of the spectrum. All such views, however, presuppose the existence of an
entity—ihe “sae ™ —uwith a set of basic lunctions that are in some sense definitional
of the entity and that distinguish it from civil society. [t would seem to follow that
there 15 some seL ol *stale™ or “govermmental™ functions that conld not, as a matter
of basic constitutional principle, be privatised or even, perhaps, oulsourced. In
other words, there must be some constitutional limit to the transfer of functions
from governmental organs o MGES. The devilish question, of course, concerns
the precise location and namre of that Limit.

Even i legal svstems (such as those of the United States and Australia) that are
based on a formal constituional document, this is a difficult question to answer
bacause. typically, such docurments do nol address it directly, many having heen
drufted long before the advent of the political, economic and social conditions thal
have led 1o 115 being posed. In the United States, the Appointments Clanse is of
some relevance here as undoubiedly, m both the United States and Australia, is
the separation of powers (especially judictal power) mherent in the architecture
of the Constitwion. In Heald, the constinitional backdrop to the courl’s
consideration of the appellants’ first arpument was the doctrine, fundamental ta
the British constifution, of Parliamentary supremacy. Scction 202(4) of the Act
provides thut when an applicant requests review of an initial decizion, “the authoricy
.. shall review their decision™ Seetion 702} of the Deregulation and Contracting
Chat Act 1994 provides that ifa Minister by order so provides, a funcon ot a local
authority “may be exercised by, or by emplovees of, such person (if any) as may
be authorised in thal hehalf by the local authority whose function it is”, In 1994
the Secretary of Stare so provided m relation to various functions under the Agr,
including that of conducting reviews under 5. 202 ol the Acl. Nome of the relevant
legislative provisions was found by the court 1o be unclear or ambisuous or to
leave any room for inlerpretation in favour of the appellants. In Begrom v Tower
Lalees LBC [2003] UKHL 5: [2003] 2 A.C. 430, Lord Bingham of Connhill and
Lord Millett expressed doubt as to whether the 1996 Order, propetly interpreted,
authorised outsourcing of what Lord Millell (at [4497) described us a “quasi-judicial”
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power. However, in the Court of Appeal in Heald Stanley Bumton LT, with *very
great respect”, rejected theze doubts in the face of the “clear”™ {at [30]) words of
the 1996 Order.

There is at least one significantly underexplored aspect ol the Court of Appeal’s
consideration of the appellants’ first argument, In evidence, Brent’s own “Roview
Muanager” pointed oul that, under the contract with HRL, the company’s obligation
was Lo “make recommendations™ to Brent about the oweome of reviews, and that
it remained open to Brent to reject such a recommendation (at [30]), which would
hecome a “decision” only when accepted by Brent’s Review Manager. In
syslems—sueh as those ol the United Stales and, cspecially, Australia where the
concept of “judicial power™ has express constitutional signilicance and s,
consequently, more highly elaborated than in English law, the distinction belween
“recommenditions” and “decisions” would be central to answering the question
of who could properly exercise an adjudicative luncuon such as that in issue in
Heald, Tt seerns reasonable to think that exercising “judicial power™, in some sense
of that difficult tarm, is one of the tunctions, definitional of a state, which could
nut conslitutionally be wranslerred o an NGE cven in the absence of an express
prohibition to that effect (such as is contained in the Australan Constitution in
refation o “the judicial power of the Commonwealth™). One need not be a strong
advocate of “common law constitntionalism™ 1o think that al least some aspects
of the adjudication of the legal rights and obligations of citizens (especially vis-f-vis
thee state ) belong exclusively to state organs, It is, perhaps, surprising that the terms
on which local authorities may “authorise™ persons w exercise adjudicative
functions appear to be nnregulated by primary or delegated legislation. As Sedley
L.1. said, it was something for Brent to “sort out™ (at [66]). [t is also noteworthy
that the Court of Appeal showed no interest in how recommendations of TIRL
were, in practice, processed by Brent—no doubl beeause 1t thought, as Sedlev 1.1,
so succinctly put it, that “the issue does not go to the fegality of contraciing out
the review tunction™ {at [66]),

Whereus Heald comeemned reviews of homelessness decisions by an NGE, the
izgue in Hewuem was whether an arrangement, under which reviews of such decizions
were conducted by emplovees of the local authority, infringed arté LOCHR on the
ground that the review officer was not sufficiently independent. The Ilouse of
Lords held that the homelessness decisim-making process looked at as a
whole—including the possibility of appeal o the county court—complied wih
the Convention. Ironically, the doubts of Lord Bingham and Lord Millet, noted
above, aboul the lawlulness ol the outsourcing of the review function, wese
expressed in response to an argument that an arrengement under which reviews
were conductad by an NGE would be more likely than the exisiing arrangement
tor satisfy the requitements of art. 0. In support of their second (BCIIR) argument,
the appellants in Heald suggested that HRL, being in the business of providing
review services to local authorites, had a corumercial inlerest in recommending
that reviews be resolved adversely to applicants in an appeal-prool way (at [40]).
They also pointed out thet HRL had no contractual security because Brent could
tertninate the contract on one month’s nolice 10 HRL s services were no longer
required (at [117).
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Put crudely, the Court of Appeal’s response 1o the appellants” second argument
was that il the arrangement in Begum, under which reviews were conducted by
emplayees of the authority, could pass muster, so also could an amrangement such
as that in Heald because an NGE would “not necessarily™ be leas “independent™
ar “impartial” than an emplovee (at[32], [64] ). True enough, HRL had no security;
hut, said Stanley Burnton L., public emplovees, too, may be vulnerable in various
ways to the displeasure of their political masters (at [36]). Puzzlingly, he also
thought that the Fact that HRL had |3 awthorities on its books “confer{red] a certain
independence in relation to each of them™ (at [36]). As for impartiality, he
comcluded that no “objective and well-informed observer™ would think that a
person conducling reviews under a commercial conract would have any greater
incentive than a local authority emplovee to favour its contractor’s interests over
those of applicants for housing. In the somewhat complacent words of Sedley L.,

“starting from such a low base [as that estublished in Begum |, delepgation of
the review function to a competent outsider on the kind of werms we have
seen in this case, whatever 1ls weaknesses, probably offers more in the way
of independence and impartiality than the in-house syslom.™

Independence and impartiality are certainly fact-relative and context-sensitive
concepts. Once it has been accepled thal thers i no abjection i principle to a
particular outsourcing arrangement, these concepls are unlikely lo provide reliable
protectiom apamst the “hollowing out of the state™. A critical, but unstated.
assumption underlying the reasoning of the Cowrt of Appeal is that art 6 containg
na resources, bevond the concepts of independence and impartialivy, for imposing
lmits om the cutsourcing of adjudicative functions. In particular, it is assumed that
the waord “iribunal®™ has no commatation of publicness and carries no implication
that the decision-maker in question is a government agency. Sedley L. adverls
to the issue, noting that the “modern forum™ for the exercise of adjudicative powers
15 “the independent tribunal™ {at [64]), He goes on to abserve that in the context
of homelessness, by contrasl, Lhe adjudicative review funetion has been retained
within the administrative sttucture; and then, laconically, thal *mio this Famework
... the power to comtract out has been introdaced” {at [637). At this point the
docirine of parliamentary supremacy exerts its sway to prevent questioning of the
shift of responsihilicy from public to private adjudicator. The mowve 15 oo Tast and
the connotation and implications of the word "tribunal™ deserve more attention.
The appellanis in Heald apparently argued that the outsourcing arranpement
was objectionable becanse HLR was nol “democratically accountable™. This is
true. of course. Butunforfunately, it is also true of employees of howsing authorites.
For that very reason, Stanley Bumton 1.J.'s response that Brent “made [TILR's
recomunendations] ... its owen®™ (1l 53]} s heside the point: the councillors of Brent
were “palitically accountable™ for review decisions regardless ol who made them
and of the terms on which Brent might outsource the review function. This is not
to say that accountability may not, in principle, be relevant to the legality of
outsourcing, Even if the oursourcing ol 4 particular function (such as managing a
prizon, for instance) is not prohibited, its legality could be made to depend on the
nature of the arrangements put in place for monitoring the performance of the
fimetion and for calling the contractor w accourt. Nevertheless, 1118 important not

(2000 126 LOVE., Tuly & 2010 Thoresaen Reaters {Legal) Limited and Contribatiors

July 20H10] Motes 347

to equate legality and accountahility because there may be some [unctions that the
stale musl retain repardless of the modes and extent of accountability of e
fonctionary.

Finally, it must be noted that both the ITouse of Lords in Segum and the Court
ol Appeal in Heald merely assumed that homelessness decisions delermine “vivil
rights™ and engage arl.6 BCHR. However, in Tomdfnson v Birminghom City Council
[200] UKSC B, [2010]1 2W.IL.LR. 471 the Suprerme Courl held that hecause housing
authorities exercise signiticant discretion in performing their fmetions under Pt
V1l ol the Acl, homelessness decisions are not subject to the requirements of art.6.
This decision only marginally reduces the significance of Heald, Significant areas
of govemmental decision-making are subject to art.d, and the domestic
conslitutional issues raised by the case remain as Important as ever. =

Peter Cane
Auwsztralion Nadional Urniversity College of Tow

ACADEMIC FREEDOM AND TIIE COURTS

Recent evenls in the United Kingdom have focused attention on the protection al
law of academic freedom. [nstituional scademic freedom may be defined as the
freedom of a university to determine its scholarly agenda and system of governance,
notwithstunding dependence on external support. Individual academic reedom
may be similarly defined as the Treedom of individual university members 1o
determine their own scholarly agenda, ineluding how o pursue and present their
research, notwithstanding dependence on institutional support. While such freedoms
siLin lension, they share a basis in the liberal ideal of the pursuit of wuth through
teaching, discussion and scholarly research.

It is a truism that this ideal is currently under threat, and with it academic freadom
itsell The source of the threat is complex and varied, but includes changes in the
econommy, scicnlific reseurch, and British higher education policy. One result of
these changes has been what W HE. Cormish deseribed in the Herchel Smith Lacture
fowr 199 as *a rising defermination to see how far the rescarch conducted in
institutions of higher leaming can be turmed to industrial account™, and a pressure
on the Briush university in general w opeerate more as Technopolis than as Academe
(19921 ELRR. 13 at 13, 14).

Courting the market can be a dangerous game, as intellectual properly scholas
understand. The veuson 15 its utilitarian conception of value, which sits uncasily
with the democratic and moral conceptions o which the aims of universities are
most appropriately referred. This was demonstrated by Lhe anmouncement of the
Higher Education Funding Couneil of England in 20009 that funding [or English
universities would hencelorth depend on the “impact” of their research. In (he
debate that followed the question arose, whal protection can academic freedom
cxpect from the courts? (Mroz, “Leader: Rise Up, I'reedom Fighlers™, The Tines
Lligher Eduvcarion, Felwuary 11, 200403,
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