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1. Ixmeomucrios
There is a story hadiden behiml with the hype thar surrounded the
) verrorist pmiacks in the U5 an 1] September 3001, Anothes human deam
ACYAMA KOKUSAT SEIKE] RONSHL unfalded in Australia when ssylum sselers From Afghanistas were sescued
{The Acyeena Journal of | ioral Pulitics, E s e T froan their sinking wooden boat by o Norwegian registered merchant ship,
Moo 50 2003, Jemuary —

"} W s growefud o De Mary Croch who seiisd w0 in cha dewis of this oass i the
oorvient of the Aantralion wmedgration law and 1 Assaodias: Profoser Dormdd B Rothwed |
for inmighefel cammenns and sdvice. We dbn dhank Ma Kaialin Ving for preofing fhis

poper. Hassewer, il respormibedities cogarding this smay are reserved 1o the aathor

O Acgmrm Jaben Ureeswaty, Sy of Intamatbansd Poliien, Rewmesies and Bapison, 1681
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MV Tawepa. The rescued peaple wanted o e b Austmla o seek
pratection an the grownd that they wee refupess. Alhough it had rescued
the boae peogle in respanse fo a aill fram Avmtralian authorites, the MF
Tatpx with the Tescuces o0 board was refused permission o enber the
Ausstralian berritary of Cheistmms [rland. Australian public imterest mdvo-
rates iritiared Titigoution challenging the decisson. On the very day of the
ermurtat mitacks in New York, the Fedirall Court of Australin delivered a
Jadgrmimt to the effect thet the rescuess Were i be hrought e the
Mustralias gerribory, An appeal was mads by the goversment ta the Full
Federal Court of Austealin, resulting in the first judgmemt being set aside.
The terrorist attacks an 11 Sepsember hied &0 immediate amil chvious
smpact on the arimde of the Austrabin penple tawards the ¥ Tampa
asybum seekers. Public suppart for the governmient's refusal o sllow the
boat to land was avershehming. It may be that the fear generadid by the
perroret atticke i New York abio influenced the Full Federal Court
Whether o¢ not this is the case, the M1V Tampa meident represeiisd o
significant mib in hisoreal ol the tr of wayhum
seckers in Musralin, Australia hs experienced three wines of maylum
rpchirs caming by beat: the first came after the fall of Saigen at the end of
the Vietnam War; the secoed from Asia with the troubles in Cambeodia
and Peaple's Republic Chmin betwemn 1080 aned 1993 and the third
inwedved asylum seekers from the Mlidedhe Fast inchedieg Afghasmstan. In
respors to each weve, Ausimalia hos formed s awn rational provedures
for desernsining rofuges stotas, gradunlly piting & distance hetwien ins
dnenestic Tsws and its internatzenal alligations The Australisn responss
the MP T incident dismemserated o dromatic change in arotade -
ward its inperraeional obkigaions, dus presumshly e politicsl consider-
aijans, It shall be shown thar the P Tampa incident revesls 4 new
diminssan to the nefuge: reruns i s bvimbiry, heawing ramsifications upen the
dev iy of i ional law.

The exceptional charmceer of the M Tamyp incidint can be browght
out in sharp relief by the ustapatition in the refugee histoey of Australia.
Part 7 of this artiche will briefly describe how Aseralis beas shaped us
fenrmigration sanil refuges (=ahcies and procedures arul the kimds of difficulties
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xlrﬂi.l B been faced up wich ancll 2001, Based on this genersl beief
ription of il lnmigration policies and lws in Astmlia, Pare 3 will
mFmduc: the MF Tampa case v decails. Pase 4 denls "'i.l']'l.ll-egi.l
rmsed by the mesponse of the Australian government s the M T““'-'-“
ﬂl-r:ldhnl. .urihil;h are divided inty three fields of intemacional law: e m
Mﬂﬂ;n:mim:l rH'l.'n, lew and ingernational human rights e
B of rJ.1= g By which the Australion
A s ampur incidert are held illegal, Pare 5 will deal
W-IJ'-.th: political dismension of the mweident From & legal point of view and
ctmider its Famifications upon imernational kw in Australia ’

L A Brr Hemomy or TaE Reevoes Bscs pe Avemacis

dﬂ‘:m hews persiscenly buoen a conflict between the proposition of free-
af mevemnent and the propositcn of exclusionary mverei of

stales over tee centuries. Althowgh thers bad been hinle to Il.l'p;;:'rl.rlhe

l."-'.l.d.l.llluﬂl.ﬂ' propition unzil the lite 19th cenrusy, the peak of emni

1'..|:u1 from Europe smd the Cwdent o the US and the Unised King nlm-

rise to the exchisionary peoposition which origi 3 from o . ﬂIHII:E.\.-

- precedents and supported by the emerging enncept of sovers] gnty, whilst
A

:;dhuh'lrwm continent agsd Latin America persisted in the proposition of
e :-nw;fd:mmmt."’ Ar n oountry mhoriting the corameon low tridi-
w . ! has persistently scood by the exclusionary praposttion from
time of its federstion, 1t is ssd, in effect, thar ofes of Hwe more presai
- 1
s Focr favimring the federstion was a desire o achieve unirmiu,::
E:H.armn I aned policy.™ This is evident freem the foct that one of the
pieces af legishtion pasoed by the Federal > ] i
i o ot edernl Parliament wis the Frowi.
While this ﬂf'nﬁlﬂ teerned w0 be setthid with the vicory of the exclu-
sy proposstion, the conflict has & the last cennary eremsformeed in a

new dimensican in which the execlionary propossticn based on the cin-

11 Jaumes & R Mafeiger, “Tha Gane ; —_
s o] Adreimsion of Aliens wrsder | -
;v Jurae f erntieal Le, k. 7. L B AT
Dllary Crock, fasigristion e Rsfagee Lesse fm Amriradis, Faers
From, 1900 111 Laitr I5pdney: The iy
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cept af semte sovereignty is challenged by hsmansarian conssderations
ineluding refugee provection. The iseue of neluges protecton hes erisen
wince the eodd of Woekd War 1, and the central ssues bave been the
approach to the refuges definition, the procedure for the determenaten of
refugee statas, s the definamon of refugee imself. Having adopded sm
individualier approsch v the refuges definimon.® the 1951 Commvmtnm
relating s the Simtur of Rafgns® and the 1967 Protecol relating to the
Status of Fofuges” bave foced dilficultles i assessing refugee status m
ciges of o miess infux of ssvlum sevkers, The isdivsdualsst approach fo
nefugise status, in contrast to the general approsch which allows priva faci
disermimation of refugee status, recuines the put af sgnificant natanal
reenuram meluding admani tors ond the manag af d eiFi-
tres ¥ Also, where detalled background information and the credibality of
asylam s=ekers mermam hard @0 sseerain, much ore tends to be taken of
the ramifications to foregn and domestic policies rather than the hamari-
wrian geal of refugee provection.™

This has also been the case in Australia, in whech an individusised
procedure has been odopted to assees refuges status as &0 meegral pare of
itw imansgragion polsey and low. Articke 36 of the Migration der 1958 (Ceh)
as amended in 2000 provides protection visas reflecting the obligatiors of
Anstrali under the Rifiges Comventions, which requires asylum seekirrs i
inke “all possibie stegs b avil hiresedf or herself of a nght to enter and
ressde in, whether wemparsrily or persnanently”. Therefore, every asylum
seaker is mequired o take ol] Eepe in the viss application process os an

¥y Gary B GoodwiseGill, "Moerasfoulenars snd e Mew Arghom Sedeors.” in Thavid &
Marsin (s}, The Newo Aaplven Sevbery) Bqfager Law i tke 1980, (Martimus Nijlil
Publabwrs, 1933, p, 103, Hachaway divides the appmoadh o religes definiten ims

i pempeoives) piislica perg w, sacid =, ared arp
sive. James 0 Hutbwway, The Lot of Sefiqpee Soasar, (Bussaraarths Carscls Led, 1991,
R

45 Ireired Maress Treary Sevhr, Vol 18%, g 150 Cenbered ingo foree 20 Aprd 156543
i Rghgrer Ceidaantiiem

%) Unired' Matianr Trasty Senie, Vol 636, p, 367 jestered inno forcs 4 Combar 19670
e Cporenion)

bf  Greodwn-Gill, op it fose 3, p. 197,

71 Ibid, p. b
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irdividimal, and all applicents are assessed one by ape, with their back-
ground and dear of persecation mken e acoang, i
Aldtheugh it s enid that Austradia bes never been faced with o mass influx
af agylum seekers, Australia has experienced three waves of myvlum sechers
by boat. ‘The first influx wos Viernamese bost peaple who fled the end of
the VWietnom War in the lae 19705, 1t is recorded ehar 3087 Vietnamese
nationals arvived in boats cn e Morth Coase of Australio betwern April
157 and Agril 1981 The Menister for Immigration snd Ethnic Affains
pband  their | an refugees in Australia due
presumahly o the fact that Augstralis efood by the South Vemamese
Giovernment a& an ally of western simies. Tt is not uriil this time chat
Angsiralia mcorpomated by begslation che defniton of refugee evemaised v
the Rfuges Conpemiions s section && (1} o) o the Magration Aee 1958
(Cth), though not all parts of the Conventions have been eroetiad and the
grant of refuges seatie bas remaloed o matter of Mingsterial discretion,
The rwn =uilh-'nl=nh! alfairs caoased the second influx of boat people inso
Auistralia. The withdmwal of the Vietramese army from Cambodiea and
muewments of the United MNations toward a resolstion of the eivil confiscr
penerated by the genocidal regime of the Khmer Rouge megpered the
mfux of Cambodian bost people. Also, the Timmmmen Square mmaacre
m the P\If.'jﬂ:'l- Kepubls of China on 4 June 1989 gave roe 1o oa it ol
refuges applications within Australis as well s boat peeple seeking arylam
in Australiz. The Australian goversmsnd, while talgrant in granting pro-
vection visma i Chirese ahadents shadying in Austradia, tightened it
attitude torward asylum ssekere arriving by boat. This rightened govern-
et wititude oo e foumd inits response to owo jodicial decisioms in e
High Court of Australia relsting o refugee claims: Chae Ve K o
Mimistar for fwwigranion aed Bihede Affara® md Chy Kheg Lo ©

8] Crock, op o onae 1, p. 137

T Comsmmseainh Law Regort, Yol. 168, 1989, p. 179 ('Chaw’). Chan Ves Km ba-
lenped 4 0 faction of the Fed Guards which b the srugglo Tor copral of diar
crgarazanicn in his bead srss. He wat devained sesiral times bolsoo 1988 and 1975
By 1974 b entiedd froen that ares, and eventudly snierod Aswtralis Segally 1580
AHbiregh b upplied for rafuges sinms sn Mavember 1962, his appicarion wes pe-
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Mimister for fmmigrarien, Local Goveramen and Erfwte A foies.™

e Chian, cthe High Coure of Australis concluded thet che decision of the
hins WAR A0 ble ikt nn reasormblbe persen could have e
exireimed the power.’! As the Tiemsnmen Square musmcrn in Beifing
heppened before this judgment was delivered, it would be reascnshble w
see that, “the ruling in Chew ¥ee Klimw strongly reflects the feelings of
revulsion and sympathy thar prevailed in Australa at the time of nassa-
cre” ™ The normtve impact of the High Count’s ruling on the refuges
definiriom, h L f pred e A L g s restrict the
rirle of the courts in the revew of not only refuges decisions b sk
g ralsm decipemi ai g whebe, ' A erstseal change o be nered bere wos
the smondment in 191 of the Migratiem Aot 1958 (Cih), whach irtro-
duced the terme conderring maore discretion on the Minister swch as “if the
Mindster hes reason o believe™ " and “if the Minister is sarisfied™™. This

Jeital. He challenged this refiimal, whoch v upheld in the tnal jdpment of the
Foderal Corart, bret mujecied = the appsal judgmeni of tha Fedanl Cour. Chay, pp
JRC-TRN. This waa the firsr cass in which the Fligh Coum of Assralis oomideed in
et the dedirtim of refuigee aed reproiemied the baght of jadicsd sciiviem. Crock,
op. o o 2, po 134

10} Commanseoind Low Reporu, Yal, [T 1952, p. 0 [("Las}

1} Chae, pp. 431435 (McHugh |, t= wham athers cancurced i sshesncr).

i2) Mary Crock, “Apan: from Us or a Pare of sk Immigrass’ Toghi, Pehiic Opinos
s thie Faaks of Law,” Tavewasional Fsarasf of Bsfager oo, Vol 10, Nos, 12, 1958,
p. 55.

i3 Peid, p. 36

14} Bes sextion |8 (fernes ssotion 1240 of the: Mijgranees Aa 1958 (Oebi which pro-
sidex
(1 #F ke Biisicier ko reosom 50 Babens thar @ person (i this sibsestion called 1he fist
persori & cagubke of v inferssativn which thr Mirister hus seaswe to bebir iz, o

chat arw capiss of ather Scurmenis) which
vhe Miwtmer hos reosge e belisns aee, (elewant e ssosimaining the ideststy or where-
absars of mother permm wham the Miombr dom mearew éo ddbm in an unlseaful mos-
citizn, the Minswr may, by retics in wndng sarved on the fies persns, reguine the
Firen e, - o (e heses il iked )

151 Bee. e, cliiise TES fiemporary profoctian vim) smd clame B34 (proteciion san) of
the Migratiar Regwationr 1984 (0k), in which it ix provided s s cnoeion which
applicanm muar aarkdy thae
The Prewster i dsfifien! et the applicazt is § peran e whom s oo pesicciian
chligationa under the Refapes Camvantion (amphacs sddsd) fclauss 785221 and
KAIET)

— 4 —
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change resulted in purting @ cenain db b the: refuggee defi
af the Rafugpes Contemtion and the deziron rade by the Miniser,™ ag was
revwaked in the High Court’s decison in Mowster jfor fmmigration emd
Eehnic Affaier v Wy Shan Lismg. " Mary Crock aralvses the impact of the
Chan's decision, chserving that, “the impact of this decision is manifess in
the extreme reluctance oo intervene that i now apparent in Federal Couart
decissons imvalving sefugess® '™

The wave af 4 i the My Az 1058 [Cxh) anaued
When Cambaxlion best people came bo Asstralis, the Australian suthori-
ez placed then i detenbion centres, alleging that the troubles in Cambao-
dia wury under control. The Cambodian asylum seeliers, Chu Kheng Lim
and thirty fve others, applied to the Federal Courr of Auseralis neore than
rwo years loter whilst i desennion an the basis tbar their comtinued
detention wis unlswfiol, Cn 5 May 1992, pwo daye befors the s wis dos
o b heaed by the Federal Court, the Australian governmens nashed
through the Farlimment the Migrotion dwendwent Aot 1992 (Crh), which
inéroduced Part 2 Dovision 4B pow Part 2 Division 6 of the Acr,
prescribing:

11 shar ‘dessgnated persons’™ st be kg in dmenageation deten-

B8} Crack, op. ok note 2, p 128, Crock, ap. cit. noe 13, p

T Crwvrsnalth Lo Regerds, Vol 185, 1996, p. 255 ﬂ:mnh’urhwhH
itak
[The Melidniers power o make & refupes sanes. determination wis mow expresly
comitiored upon the Dlinister bring “mtisfied” dasi m perien v s refuges m defined. .

The grafting of what right e s m.the Chan st orvic. tha nw sistsinny pawer 1

maks rofuges s dersrrrenatiine reveals th tres matre of B Mlmiser's decs .
miaking fenclion m the present ane. This i, et if te Minster 0 oenfied thos o
person hew o genuine Foar fourded opon o real riok af persscurion, thes the M e
may cesarmine in writing that the persom 18 a refigee, A oosdniee of dacramisalion B
#he Mimifer 't rabifachion ([omphomie sded), Tbel, po 274

18} Crocke, opcit. note 12, p. 5

19} Sacmon 177 in DHvison & of the Migeoriss A 1958 [C1h) srwmded in 2001 provides
thst, designaled persen mcans @ son-aiiscn whea: (3) has bess on o bt in dbe o
rinl sen of Avwtralin after 18 Movamber 1980 snd balors 1 Septercher 1004; and [b) has
nat prosssted o visx and ] ks i the migration sane and (43 hes nos been grenied &
visa! anid [e) is @ person o whom the Department bas given o Seaignaiioa by {if
etrrrmimmng and recarding which beai he or sbe was on; axd {1 gieisg him o ber o
demfiar that is not the ware 5s sn ideresflar goon W arether Bon-citisen Wi wis o
thett Bal, éevid il uden 8 omsoeiieen boen i A miralin wheass meiher 15 0 Senigreesd
TR0,
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sioe® and an be held in detestion for 275 days of application
patesdy {extendable by 2 furthes ® cays)" q.rbd.; ) )

27 that & court 5 it 1o ordés the relesse From mmemigration deterdiss
of *designabed persons’ .=

Lim questimed the constinatonslity af the nmmdmemr'r? lr?r: High
Cloart oe the hasis that the deserran oif non-citeens necessarily anvoles
an smetcise of judicial power which showld have heen rmen-ud to the
courte Although the High Court responded that autharicy to dﬂ?lr!. i
aliens i cusbodly comskitates an meident of the eapeatve puwss withemut
imfringement of the judselal power, ™" it found rJ1r|1‘ Hle detendiza befors 5
Telay 1992 might have hin wnlawlil. As the ipplu?tmn.i were made o the
High Court secking darmugges for wr.urd'ul au;r:: :r“;?:rﬁ;::;

REVEETIM nided by mpscting sectxn
::.: Acr, -__w.“ Imﬁﬂ gr:r' payable for wrongful d:.-mn:iur- 3
limvitied b0 ome dallar per day. Ineidensally, the majoriry af the LCourt {uur.ui
that the oteemps in secion S4B (now section 153} 1o exclude carisl
scrutiny of detention WS an wurpation o b jrrlicisl powes and therulone

i ECl
mﬁﬂﬁd af Cambssdinn people, on the acher hind, applied 1
the Internatsomal Hisnon Rights Comenitiee based on priiele 3 (1) of the
First Ouptivisal Progecal do the Fatermetioial Corpenanl &7 {,‘:"nl.l'.n.:‘i Pulitical
Heigitr = allegimg that the costinued detention of the Carnbadian asybam
seckers was arhitrasy within the mesmirg af articde @ (1} of the fnterna-

Tam ’ i 1, y Ot nevesnckad in 3H
Bearian 178 in Tiiwision § of the Mirstion Aci 1598 i

:?:: S-e-‘:loﬂ F :n [ixigers, b of the Migranion Aci 1958 [Cihi) enerdad in !1::

a0y Hecvion (B3 Doiwciasrts 8 aal the Migration Act 1958 (Cth] amersded o .

: Wk coure hald thit, *[tfaa reasan why thar @ w i b, 1o thi limiesd =atent,

B e clotein a0 Fummdy i Tolear it in merrs s e of thae Judkial
PRET u-hh: Crimonwaith,” Lom, p. 12 (Mrarsan, Dipana arel Diavsman ]k

1437 [Brernan, Dosne mul Cassm 1.

::;- l.!m.'m' nhm”u'nm, Sawien, Vol 954, p. M0 (mmared w0 Feroe 21 .llh-:‘hr I'HE
(¥iptianal PromrelL Ao S 1ol e Ciptiznal Frotonod grovides rhut, .-'[qu m.:m
hall corysiidar o icwioms reonived wimler Bhe pressat Fraiocol in n-_uﬂu

u.-:ﬂ Inlrrmestion reade wvadshle it by the indvidual and by the Bre Farty
:#md.' Asirslin scoodied 1 the Cyiomal Frepsoed an 25 Begaermber I?.‘JI.-IM the
Pearceod camms i fi Tor AL IFELELRE dwar 1591, For u raira-
nm:imu:nm::ﬂpnulw.mhum Treoey Seviar, 1991, Mo, 33
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siomal Coverawd on Tl and Poditdeal Riphts™ and chat the imgposi balivy o
challenge the lawfulress of the spplecant's detemtion owing o section 540
{now sectbon 183 of dee Migranon Aer 1988 [Crh) win o violaesn of
artecle 9 (4], In concrast vo the decision in the Hegh Court of Awstralia, the
Imterrarional Human Rights Commimes heid:

In ey evene, o cer showld st Tweworul the pariod For
which the Sl o provide approprate justification, ., Withaut
auch Bciers [justilication] detention meny be considered  arbatrary,
evon if encry was dllegall In the instne case, the Svace party bas not
advanced ary groursds particular 1o the anbor's case, which would
justify his comtmued detesmiom for 8 perod of four yerrs, dunng
wlacks he wis shifted srounid between different ditention centres
Thie Cammmithen themefore concludes thar the author's desention for &
peericd of over four years was arbitrary within the meaning of article
%, paragrmaph 1.7

Aldsor, the Ineermational Human Bights Uemmittes abeerved that the
inredustaon of section S48 (new section 153) ol te Migration Aee 1958
(Cth) was in violstion of smicle % (4] o kae provieoen sequine thae tho
oourt be empowered o onder nelegse if the detention 1 inosen patible with
the requirenvents in other proviions of the ICCPR including argicle ¥
(0™ Az ean be seen i the two case decided respectiely = the Hagh
Court of Australin and in the [neermarional Human Bights Cosorsitiee
moncerning the same issue, the wive of amendments by the legslicure his
forced the Australison podiclory to par & cerain dsmmnes even berween the
human rights swendards imemationally required m observe foe svery
persan and the human rghts sendards for elisrs o Ausralia.

) L:TETWM Treary Sevies, Vial, 359, p, 171 feanerad oo Tores 17 Mliech 1976)
1 1

M A e Amirakia, Communician Mo 85861001, views sdopiad o 10 A pell 1957, Hu-
min Rights Cammuo:, §% samon, UN Doc CCPRACTRID20L NS, pora. 04 (04
# Awrfralii L The Confmities ambnmal et the noton of Sz i v ke
axjuistad with lugaEnel the kea' b b inlerprsiad mere broedly & mdude sach -
mans s nappesprenen e snd inlisties. See sk, Pae Alskrw o e Metkes Gy,
camuranesnon MNa 100 R, virad wdnpaal on 13 July 1990, Mhiiran Raghn Do
mitiee, Y semion, TN Dae OCFS) G810 009 195K, pars. S8

1 A Awtralie, pees. 9.5,

-
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The third influx was represented by meticnals of the oppresive regime
i Iraq and Afghanistan. Unlike the Cambodian and Chiness boat people
in the early 19008, it is reported that meore than 90 per cent nrmm
peagle From Trag and Afghanistan were recogrised as refuges in Astralia
simce 10987 At the same time, however, this increasing trend of refugee
recogmition in Australis inevitably involved Ffears of less 'h.f barder mrm-nl
in the Australian public, In response, Avstralia has pd.'!d [.ndma .w
intercepn asylum seckers in bosta wn Indenesia before arriving in J\U!tl'!%“lr
resulting in the spprehension of around 1,500 people by the [ndw
autharities over a period of 18 months up unml August W In coping
with the M Taempa incident which happened in this context, the Austra-
liam govermment forcefully corried through its tougher policy luw.‘d

asylum seekers arriving by boat than it dad 10 responss (o lhc E‘unbu:d:nm
and Chimese ssylum seekers, invalving legal ramifications in intermstional
law &5 well as the Avstralian municipal law,

3. MV Tamra Case

31 Facts'™ .

O 26 August 2001, a weoden fishing bont carrymg 4:33 pmp!: was
sinking i the Indian Ocean about 140 km rorth of Amtruh_a's QJTdamm
Tsland Territory. The people wers mainky from the Afghani religious and
ethnic minarity groups, who were recognised as one of the most perse-
cuted minonty groap in the warld by the Unied Nations Hig;hlﬂﬂn'l.rl'l:-i-
ssomer for Refugees (UNHCR). A Norwegian registered continer ship,
the MEF Toarpa, which was in the ares ot the tme, received & call from
Australinn muthorities asking Capmin Ame Rinnsn 1o rescue the peoplo

20)  Mary Crock and Ban Swd, Fumee Sebers: Refugees and the Lo in Aastraiio, (Fed-
ertion P, 303, po 35,

A Thid, p. 15, ) ) .

!]; The facts are devived from the following. Philip Lynch sed PM]I ' Blrsan, Fmrr:

Dehumasiisarion t Demunisatian: The MY Tamps snd the Denitl of Humanisy,

Aligrsatier Lavo_fsurmal, Vol 36, Mo, 5, 2000, pp. Z15-216, Ryscird Pistrewice, “The

i sl e, Aunralion La e
Casa of MY Tunga: Scate and F-ﬁlguﬁg:!u-i Lanrd:t B
Anl, 'I.:‘ul. 96, Mo, 1, 2000, jp. 12-13, Fipterias Ceunai far Ctedl Libernies fmpu.n.l-d_
= Musfsier for i san & Mefulbivaliural i, Al trem fato Repoesi, Viol, 162

2001 l:'J-’EI:'LIu.H-IHA opp, 62-E31, paras, 14-43,
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from the sinking boat. He was wld it had wighty people on bosrd, He
agreed 1o assist and was guided o the boar by the Australian authorities,

When the MV Tampe areived at the location of the sinkmng boat, it ook
an board the 433 people and inquired from the Ausiralian Seurch and
Rescue [AUSAR), which is operating under the Australian Maritims
Safery Autharity (AMSA), where they should be mken. Bue the Austra-
liam officers replisd that they did pot know. Namwthstanding the shiection
by sume of the rescuees, the M1 Tamep then headed for Indonesia. B
the rescuees g3d they would commit suicide i the Caprain did not change
eaurst for Christmas Isfand, the Coptain decided to head for Chrisimas
laland. When the M F Tampa was wichin the Australian contiguous gone,
bue still while autside Australian werrisaral waters, the Captain was ad-
vited by Australian suthorities that the Australion tereitorial sea Wik
closed to the M Tampa

The owners of the MF Tampa then mstructed James Medl, 3 solicitor,
to st on cheir behalf. Whils the soliciter cormunicased with the D prart-
mient of Tmnigration and Multiolnaral A fairs (DM A} sbou the Captain's
position and the fesciiees' situasion, the M1 Teampa was Iying offshare,
13.5 nautical miles from the Tslend, ahiding by the instructions of the
Australian suthorities. Tri the mesntime, the Harbour Master ordered,
aceording to the tequest from the Australian Government and on Tie hasia
of secticn § of the Shigping mef Piiorage Ader 1967 WA}, 10 prohibit all boat
mavermeits moand out of the Chritmas Isknd pore at Flying Fiah Cove.

The Captain was concerned aboaut not anly the welfare of his cres Tt
diso the deterioration in the sonditisn of the rescuees, It is reparted that
several of the rescuees were unconecious, that ane hod a brolken leg and
that two pregnant women were suffering pains. Although the Caprain
requested that the rescuess receive urgent medical and humanitsian
asiatance, no such assistance was forthcoming. Because of his increasing
eoneerns, just after issuing o second distress call at 0545 gn 29 August, he
took his ship inio Australion terrinorial waters dnd stopped about four
nautical mies from the Island, Within twio hours, forty five Special
Armed Services (SAS) troops from the Australion Diefnes Foree baarded
the WE Tampa. :
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On 31 August, the Vietoran Council for Cial Labertes Ine and o
solicater, Mr Vadarlis, filed applications in the Federal Court of Augtralin.
Their applications claimed injunctions, memdamue, interlocutory reliel
andl @ writ of hobeas corpus directed o the respandents {the Comman-
wealth, the Minster for Immigracion and Mulriculrural Affairs and thee
Secretnry and Chiel Executive Officer of the DIMA) commanding them
to telease the rescuees from custedy, On thar day, North | made an
interlocutory order restraining the respondents, until the following day,
from taking any steps 10 pernove the M1 Tampa from Australisn territo-
rial waters, Meanwhile, it was announced on the sarme day thar the
Australian Gosverninent had reached an agreement with the Governments
of Mew Zealand and Mauru for the processing of the rescuees. In accar-
dance with this agreement, the resciuces were transferred from the M
Tampa to the noval vessel, HMAS Manoors, which then hegan to eravel to
Papua New Guinen under an agreement made between the Austialian
Covernmest and the Government of Papua Mew Guinea for tranship-
rvent of the rescuees 16 Port Maoreshy and then by aircraft to Maura and
Rew Fealand.

Marth | had conticsed the final hearng untl § September and deliv-
ered judgment on 11 Sepeernber. On the same day, however, appeals were
insuted against his Honour by the respondents. In resporse 10 this
appeal, 3 Full Court convened to hear the appeal on 13 September and
delivered its judgment on 17 Seprember.

32 Judgement made in the Federal Court

Tl case was heard by Morth ), who delivered five points of the isse:
the order for relesse argument based on the writ of habeas carpus, the
argurment agninse the lawiul authority to expel the resucss, the argument
o the duty 1o bring the rescuees mto the mvigratian zone,™ the argument
an the duty to take the resosess inte detertion 8 unlawful won-citzens

12y Section MAF (9] of the Migratien Aot provides that, “[i}f an cfficer detaans a
ship . .. under this sectioe, the officer mery abm dessin sny person who & feand on the
ship - . . ierd bring the permn, or cwsee the person 10 be brought, o the magmion
zome.” Tt s o0 be meted thit Austealien hes set ap the migratinn sose dilferen from s
tervitorial boundary.

— =
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attempding to enter the migration gone ™ and the argument on the right ta
freedom of communication.

As can easily be found, the five sswes mised by the applicants wers
dr.'-'-:»tt?:l b the single purpase of bringing the resucees i the Australism
magratian gone so thar they could be assessed for their refugee gtatus in
pursuance to the Migration Aet, Although arguments 12) to {4) were
desrmiszed on the basis that the applicants lcked standing,™ the order for
release argumment based on the writ of labeas oorpus was successful, As a
result, it was held thae there was o practical need for judging the f.m:bdnm
of cormmunication argument, Narth | ressomed the decision on thi order
for rebesse argument as folkeas.

Ar first, Morth ] affirmed i Juresdiction, holding char, “[Uhe respon-
demts did nior comtest that this Court has jurisdiction in this casg 10 ke
an arder of such a nature™ " The respandents instead argued the rescuees
were nt detained in the sense required for msking suel an arder, Having
;:;T:md overy pessible means of escape available for the rescuecs, Marth

In my view e evidence of the respondéents” actiona i the week
_1'n|l|min|: 28 August demanstrate that thiy wers committed 10 et
ifyg cantrol of the fate of the rescuees in all respects. .., The respon-
dents took to themselves the complete conteol over the Bidies amd
destinies of the rescuses. 0 ’

Alsa, North | confirmed that the level of restraine required for & writ of
habeas corpus has long been recognised s less thi close physical condine-
mient, réderring to the US Supreme Court judgment in_fonss © Cumening i

iy Section 189 of the Migretion £o prorides:
C1) AT i officar mt:.n.ur reasiqiildy sunpocts the & person in the pagration =one
@ :nld’:unhu:rﬁl namecitizen, the officer must detsin the peran.
an officer ressonably scepacts that a pe 0 i L
igration s rion in Australia Bt curshde ihe
() & melory do enter the migrstion zone: and
1) weuld, if i the eograrion seae, be s unlawful #izen;
.uhb ol et e rtion unlawtul nom-citizen;
My POCLT w MEMA, pp, 647-050, paras, 123-137.
15} [hid, po 35, para. 55,
W) hid, p. 639, para. 81

— ] —
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which tock @ view that, “[habens corpus] s not aow amad nevir has been a
statie, rarrow, fopmalistic remedy; its seopss has grown, o achieve its grand
purpose — the protection of individusls against ercsion of thear right to be
free from wrongful restraints upon thedr liberty™.™ In addition, Meorth |
held that there was no right to expel the rescuees without stabubafy
authoriey.”® As o result, it was held thac the applicants were entitled to &
remedy requiring e release of the rescuees.

33 Judgement made in the Full Court of the Federal Court

The majocity io the Full Court, comprising Beaumont and French J1,
held that the appeals should be allowed and set aside the decisions e
by Marth ]. The majority of the judges concluded thot Ausrralia was
scting within its executive power under section. 61 of the Australion
Constitutien in the steps it took to prevent the lamdimg of the rescuees,
The majority aleo concluded that the recuees wert pot detained by the
Commenwealth of Austealin, On the other hand, the Black C] dissenbed
an the ground that, since the powers provided in the Migration det 19585
{Cth) had not been pelied upon, the Commonwenlth Government bd no
power to defain the fescuses, and thar the detention which was
justified by the powers conferred under the Migragioe Act 1958 (Cth) was
not jussified by law,

Having contended that a prerogative power Ted to b conferred by

statune and thay there was no residual préfogative right without staruce,™
Hiack C] concluded thar there wis nd nan-geanatory axecurive autharity

57 fens v Cambgpham, Beparir of Cares i ke Superee Coart, USA, Vel, 371, 193, p.
243, Woeth | obso referral, as similar to ghe prssan satuares, m i Yoss o Llmined
Seaten, Repoots of Caes i ohe Serene Conrd, UISA, Val. 20, 197, p. 8, in which the
cpasition arges whether a Chinos: person detmined unlewfully on w shap in e port of
g Franciscs to be st te Chisg was mprisoned for che purpose o u petition of
haboas corpus, hoving been decided aifrmantive.

36 FOCLE v MIMA, pe. SH-047, pars. 110-12E

0} Bluck ] rederred as guthority o Chm Khewy Low v Miubier far Immigration, Local
o and Etric Affairs, Convenpealth Lo Repoets, Australis, Wl 176, 1952,
. 19 {per Fironnas, Deana and Dasson [Ib, Laker dimays i v Digpariment of Trode,
L Resgerrs, Dioren's Bonch Dridkiten, Unsted Kingdom, 1977, p. i, Aletgrrnicy-(rav-
evat 1 e Joewszr's Rart Hoael L, Lona Reports, Elpurs of Loy, Appen! Caes, Unitedd
Kingdoes, 1930, p. 508
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for the detention of thoss rescisees. In response to the arpurment aginst
the mssue of & writ of habeas corpus that they were free to procesd o any
othser destmation, Black CT held thae, “[ilt is clear from the authorities
that, umlike an action for false imprisonment, it is mot necessary to show
acral devention and cornplets Iosg of freedom to found the iaw; of & writ
of habeas corpus. Rather, custody or control are the requiste elements” 2
Black ©J referred to Ex Parte Lo Pok in which Windeyer ] held chat
“[elompelling him to stay on board the ship is exsctly what the apﬂlmnl
comiplains of as an illegal restrant vpon his lihery” % Also, reference was
mede 10 the decision in the European Court of Human Rights in Amuger o
France, m which it was held that, “[t]he mere fact that it i possible for
asylum seekera 10 Jesve veluntarily the country where they wish to fake
refisge cannot exchade a restriction on liberty . . . Furthermore, this possi-
balrty becemes theoretical if no ather country offering PTUAECIION COMipE-
r-l-hlf to the protection they expect o find in the country where they are
seelting .nylum is inclined or prepared to ke them in", '@

I.f-mmnn: J, om the wther hand, argued sgaing! 8 jursdiction issuing a
writ of halbweas corpus, stating that “the jurisdiction of the High Cowrt to
entertain an application for kabeas corpus could only arise & an incident of
the High Court's original or appeilate jurisdiction under ather provisians
and did_ ot derive from section 33 (1) () of the Judiciary Aor®, % N'Mr-l
lh.ell-'lu. Beaurnons J went on to sy, “provided the origina] jurisdiction of
this Court i properly invoked, this Court could entertain a claim for an
arder m the nature af o writ of labess corpus™ (emphasis sdded) presume
abiy based on section 23 of the Faderal Comd of Aurtralic Act 1976 (Cthy)
rn'harchr the Court is given “power, in relation to matters in which it hml-
{I.LI'L‘IIiidiﬂﬂ, bﬂ makeé ardens of such kinds ., and 1o issue, or direct the
issue of, writs of such kind, ns the Court thnks sppropriate”. Beaumont ]

Al Memeler for Tumigrashan dnd MaslSodinma! A i A
Law Reporvs, Vol, 16, 2008 ("MIMA v Fu&vﬂﬂ:?:i‘gl:ﬁ:ﬁh At

H) Ew Parte Lo Pak, New Sooth Wiler Low Reports, Vol, %, [R3, pp. 247-248

21 Anwmr v France, Sevpeas flamin Rights Repoeta, Viol, 13, 1992, p. 558

A1) MIMA v Vodarlis, p_ 13, para. 102, R

) MIMA v Vadaetis, po 29, para 1

— &3 —
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then focused atbention an relstionships berween, i85 jurisdiction and the
power to eompel the entry of those peraons imwo the migration wone
established under the Migration Aet 1958 (Crh). Beawmont | eriticized the
Tenour of Black C] oo the effect that, instesd of imvguiring whether there
was & substantive right in the accupants, his Honour erromwnsly foeseed
upen the scape of Executive power and that Black ] should have enquired
wiyether at eommon b there was a legal right in the cccupants 1 entes
Auetralia ™ Referring to Musgrave & Chus Teeong Teoy™ and 20 o0,
Beaumont | concluded that an alien had e common fow opht o enter
Australin and thor international Jaw imposed no ohligation upon the
cosstal state to resettle those rescued in the constal stote's territory.

By the same woken, French ] started his argument with the scops of the
execative power of the Commonwealth of Ausstrslia. French ] argued that
the executive power of the Crmmonweslth, even in the shsence of statu-
rory extinguishment or abridgemont, wauld extend 10 & power to prevent
the entry of nun-citmena and to do guch things &3 Are necessary etfuct
the exchusion of 2liens. "™ Subsequently, Frinch ] addressed arwsther ques-
viom as to whether, if o power to exclude or prevent the entry of o nom-
citizen 10 Australia and the power incident thereto existed i the absenos
aof statute, it had been abrogated by the Migration Azt 1958 (Cth), As the
Aer does mot provide for rights of entry exoept [ coses umder the Refuges
omawrrions aned provides a comprehensive regime for preventing unlowful
non-citizens from entefing into Australia and for their removal from
Ausrralin, it was contended that it could e be taken as intending fo

deprive the Executive of the prwer necessary t dir wheat weas dong in this
cage,™ After confirming the absolute executive power al the Carmmion-

45) MIMA v Pindarky, p. 30, pars 111,

45 Migrove v Clem Toeomg Toy, Lam Reports, Hows of Londs, Appes! Cares, Linirsd
Hingdum, 184, p. 271

&7 MIMA v Vadorlis, pp. 30-F], par. T3

S} MIMA = Padoslis, pp. 4852, paras §81-19%. French ] réfered e Lig o Cooman-
walih, Federal Court Repoets, Austrelin, ¥el. 51, 1994, p. B8, in which Gummiwr, L
andd Hll 1] neld that, it is presumed that thae Legislansm doe net intend bx deprive
the Crven of oy pmmg:ﬁx-ﬂldunrpcwﬂrrwlm il expresses its asbention n do &
in explicis barerm @r dmikas the infenznoe Frewsistanle,* Thid, p 92,

—
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w:ulﬂh: .Fl‘ﬂ'l.\'il J examined the meaning of detertion. Bused an the
wu:mu that whether the autharity wss to be regarded as mnpu-nn;
rﬂ-:tmr..it an & person's freedom of movemsnt for the purposes of the writ
rruuiu' ivolve o couse and effect analysis, French | concluded that the
aCtions 'D\frl'he Commuonwealth were properly incidental 1o preventing the
:T;T::amrin landing in Australian territory where the rescuees had oo

4. Leoal Divession oF THE M Tases Incment

1 Analyses Based on the Law of the Sea
R Dspltlr the absence of tf,kl..l.menh- in the course of Hrigation in the

us:rah_an courts, the MWF Fampa incident myvelved 1 couple of imuoes
woncerming the law of the sea, As o number of international creatics
including the Dnited Nietions Comention on ¢he ey of e Saa™ ha
pravided for comprebensive and catablished rules of maritime law o
ments in several aspects of the incident concermed the i.nl::r:wtm;%:?:'-
tnr.m;%- provessons. Donadd B Kothwell divides the incident inte four stages
By virtue of clarifying lemel arguments: the search and PERCIe Operation
the clasiere of the Australian territarial sea e the MT Tawpa, the T) .
eventual entry inte the territorial sen, and the boarding of :hnla ME ::;;
1..1:,- the Atfurx]ian troops. " As his analyses comprehensively deal with the
:uea which the M Tampa incident raised in relation to the law of the

. 1t B8 convenient to follow his porisati
raised i relaton to the incident. TASITISIn D s the e

Search und. Rescur Oiperations (SAR operstions) have o long histary

il.l'l-d H‘-\E.I'U|=a if regard to these operations have been embodied in aurcﬂjl
n.mrnatmnuj treaties. Among them the Tutermatiomal Convertisi e M-
fnr Search ard Rescue creates specific obligations pursusnt w article 98 of

450 MIMA v Fadarlis, pp. $4-55, para, 300,
-:'i“ :_W'HJ v Fadselis, pp. 57-54, parss. 211-213
b Euited Watiows Treaty Series : a
o I;mty , Vol 1832, g 397 fennered o Gorem 16 Movember
WHE::: ;m:r Lﬂ:’ &lﬁtﬂu e the MV Tampa Incident: Hesneiling
with Coowtal Sirere . 1
b Ie Sieereipaty,” Puble Lo Reves, Vol 13 No,

—f —
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the TMCLOE, providing: -
i . n
ies shall cnsure that assistance be e ded to any perEan 1
dp::rI:s :l. sea. They shall do 20 regardless of the Mlblmahl.?l' nramn.:;
ofnmhip!rmnnrﬁltciwmﬂminw!ﬁ:hlhﬂpeﬂmuf :

There is 1o doubt that Captain Rinpan on the Norwegian registe

ehip and Australian authorities acted in acsordande with these rubes, as

hoth countries are parties to the relevant treaties. These r.ults do not deal
with the issue of diserabarkation af the rescuees, leaving |:’|;|::jﬂlr;h=t:
they should be taken: past of g stare, nearsst port, nest :hu p;:ﬂ
of state. Although practce suggests rescLbes are IE.F‘I.EI'I. s the ]-.'ﬂ,mn
port, ™ the matter weonald b left to the wid:rd.i.y:m of a u:i:-mu:z e
TESCLES pﬁrmmﬁamml:r-nd'mmimc:.’“ I'he niarest -.-u.mt :!..:a e
Australin, by virtue of Christroas Jaland being only 73 :na:-mml miles th
e rescue took place, compared with 246 naatacal I'l.'ll.k:!-.tﬂ L]
wh::tl]-rﬂunﬁim port, Merak. The Prie Mintster ab Austrakia sug-
b1t

v i i he
pestedd thor thire was o lear obligation undec :w::emaxmn_nl Tiw ‘w;m
pescuees te be taken te the nearest positle point of disembarkation,

arguing that it was the Indonesian pert of Merak # While this :ln'l:me.nt
bicks a factual basis and ats attitude is CoNtrary o customary practice

L . P —
i i itime Bearch and Rescwe, United Maviant
o w‘ﬂ'"ﬂﬂlﬁfi:l?'ﬁn::?mr 21,10 (ankered inte force X2 June 15850
A e . LIMCLOS immoses. n general obligaiion on gorte pariem i
-"-T'-":mk B?ﬂd:':i:m of & ship Bying s fag, in = far g be can do s0 withoul serious
i the passangers: )
‘;:F:umd:::::,—,“mz: :y peromn found @t e in demges aof hnn:.lus!; ;
0 | posible b bt fescue of peesons i disress, ¥
o Wwﬂmﬂjﬂtlmdlaw‘#ﬁ:. iy e far o miaky @otion may reasiemahly
be ed of him. ) .
Saw abi, rw:::nn'c'mnlmrwlhs.:,myqrm-e S, Uimired Mativns Treaty
Sprien, Val, 1184, p 278 {enngred into fonce 5 May 19813
hwell, op.cit. note 52, g 120. ) i
::;l :; Hiﬂ::m gz, *The DAY Tommpa and M@mﬂdh;;:h!:finlmlﬂa“ ;&;1:::.
12, Too. 10, 3004, p. 15. pesn-Piaree L Fomieyme, it in 8 ;
::Ic.:-]-;.:?nn:mmmr Law Purspeative on the Tampa Afair, Pabdidis Lona Hiwima,
val, 12, Ne. 4, 2001, p. 2500
55| Hotbesll, opit. nete a2, p. 121
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which has heen observed to date, the rgection of the M1 Tampa from
entering Australian territory ruses qUEsTIoNS, SVEn sepaiate o e Esue of
SAR operations.
Thee pext igsue is whether it was ustifisble to have rejected the entrance
of the MF" Tampae to the Australian territarial waters a: such under the
LIMCLOE. SBarne have argued thar the manner in which the passage of the
MV Tampa was carried out was considered 1o be prejudicial o the peace,
good order or security of Australia, applying ardgele 19 (23 (2) of the
UMCLOS which provides, “the losding or unloading of any commdity,
currency or persan contrary to the customa, fiscal, fremggrorios or sanitary
lows and regulations of the cosstal State™" (emphasis odded) shall be
congidened to be prequdicial to the pence, good order or aecurdty of the
coustal stutes ™ Opposing this view, others have argued that the foct thar
the MV Temjur was engaging in a humanitarian operation shoald prechude
1t alleged prequdicial character oo the Australian security.™ Having poinged
out the fact that Australinn authorites had requested the M1 Tampa o
teacin: the people from the sinking boat, furthermore, it i3 contended that
1t was doubtful that Australian suthorities could persuastvely regurd the
manner in which the M Tﬂmp:r operated o5 threar to Australian seci-
riry, -

Even if we assume that the manner in which the MV Tompa operated
wak comaidered 1o be mmocent in the meeaning used in article 19 (2) of the
UBNCLAS, article 23 (3} of the LNCLAS allows cosstal states ta susgend
the innocent pessage of foreign ships m specified aress of their territorial
s waider the comtition that “mach suspension is easential for the protec-
tion of s security™, Had the closure of the Australian territorial waters
been seen a8 necessacy 0 protect its security, it couald be & lawful measure

57 UNCLOS, arich 19 (2) (gh
54y Cameron Meore, “Laéw of e Sea lssus” {Egmeck, detivergd m the 16% Annual

Meeting of the Austridam & Now Zaland Secisey of Imernaional Law, Canberra, 15
Jrune 20030

50} An npinion axpremeed wt che 109 Annual Meetieg of the Australion & Mew Zemlbind
Socieiy of [riemachea] Law, Canberm, 15 June 3002,

Gl A opines espreseed st tha 100 Annual Blesting of dee Musralian & Mow Zealend
Sowity of Irdernaiionad Law, Cenbores, 15 Juse 2002
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4o adpsin the Austrabion security. However, the denial af the right of
ifnocent passage “must be non-diseriminaiory, se thar ships of eermin
states oF individusl ships cannot be singled ot Assuming that :l'!! MF¥
Tampa carried oul nnocent passge, wonld be difficult to justify the
diseriminatory <losure of the Ausiralian territorial wabirs which wis
directed toward anly the WP Tompa. .
There is another gquestion @ to whether the closure of the Chrigtmas
Island port at Flying Fish Cove e all shipping other than authorised
sctivities was bawiul, It is an #er of soversignty to chooss o either close or
qunitspwuinm{nruthemkdimawdmmahi]nmamn-
diseriminatory basis® Even if the closure of the Christmas '[Bhnd.p-urt 1
all shipping could b justified on the baes of an act al sovereignty, it could
ahernatively be argued that the MP Tampe was in distress, While some
mmay argue that the M1 Tampa was in detress anid had & rigl'l.nrisan:u..l.bn
the part without any doubt, 1t is important to step back and mn_mfkr
whether the recognition of the ship s heing in distress wouild prohibit a
state from closing its ports and, if sa, what constitutes “distress’, .
If international law provides o certain jussifiestion for the entry of # ghip
in distress to ports, whether it is formubated s 2 right ar 23 a circumstance
precluding wrongfulness, it is recognised that o state i prohibied F:'um.
closing its ports. Bobin Rolf Churehill and Alan Vaughan I..o‘wn:-:u'nﬁelwd
of the justibcetion as & clesr cusOmary right af entry to ports ' Even
though we presuppose the right of ertry 10 ports, 3 state waould be at:ﬂc.m
rely om o justification of the necossiy o chope its ports To u.|.1 uh:lpn
inchuding those in distress, precluding s wronglulnees. The ju:‘lrﬁnll'hnn
of the necessity an the part of the gtate consists 0o grave and immirent

A The
1) -Eothwall, op.cif, nom 52 p, 122 See abe, O F O'Cannell {1 & Sherer, o),
::mmw"fmumm. Fal, I, (Oafurd Universicy Press, 1584], e B46,
421 0 Consell, ibod, p. 388 Cf, St Arobia v Aremen, Sriematinsd Laso Raperts, Vl.
27, 1863, p. 117, in which the arhitracion cieed the resrarh by Gugiinbeim as followes
ocording b s grear principle of poblic imernacionsl b, the poams of every Siam
gt bas epeen oo forncige merchang vesscli gind can enly b closed when the visal
imiwzwsts of the Stnc s require
Ibid, p- 212, " i, S
&1y R R Churchil and A ¥ Lawe, The Laso of thr Sea, 7 e, (Mlanchescer Unnverialy
Prem, 1999, p. 61
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peeril not e perform certain internation] abligatians to protect the essen-
rial interests of the state ™ As the fustification of the recessaty can be casily
nbused in aasociatran with state sovereimty, however, it has to be re-
atricheed to very limited circurnstances. The relevanes of the justification of
necessity, thetefore, would have to be ssessed in 2 municipal court in
conjunction with the question of whether the situation where a ship enters
inte & port in contrasy to the will of the stane constitutes distress, ag has
been the cass of distress in the pase™ Mo marter whar would be a
conclusion i the case where a municipal court hed sssessed those
Jjustifications, it i undoubtedly hard 1o find an example that & st
actually prevemed the entry of % ship in distress to  port,

In the mearwhile, 30 long os the manner in which the M T
operated was contrary to innocent peseage, Australio is entithed to take the
NECEssAry ateps in its tervitorial sea to prevent the passsge ™ It is true that
sgnificant limirations exist upen the use of armed Force agzing merchant
shiips and asrcrafts. However, what the cases which sre often referred to
for the purpeses of vindicating this propasition, Comsade v Dnited Shate
(The I'm Alone case™ and The Red Crugader case™ indicate is that the
use of arrived force shoubd not be excessive even in the terdtorial wasers of
# cogatal state, and that novessary and ressonable we of farce might be
entirely blameleas, It is possible, thesefore, t angus thar the SAS boarding
on the MV Tempa was a necessary and ressonable e of armed fores 1o
provent prejudicial pasesge in Australian werritoral waters.

4-i Anulyses Based on the International Refuges Law

) See Jaines Crowfrd, e Dol Lo S’ Artiles o State Respotti-
T:Jlgwa : Tewr anal £ fer, {Cambridge Usiversity Prass, 1G], pe.

651 See (¥Connell, op. cit. note 61, pp. 853857 For an anslysis of necent stass praotice
o this 18502, soe Alde ﬂu-rmp,_ “Ships in Distrvss, Erviponeeental Threats m Coasal
Seates, and Plices of Rafugs: New Directions for an dncise Fapinei™ Corau Dvelop
oot g Puteranionn! Lew, Vol 33, 2002, PR H07-2H,

) LINCLADSE, sele 25 (14

67} Cavads v Lnited States, Reperts of faternatima! dnbira! feara, Vol 3. 1915
1609 {"The T Alome” comm). ' CR TR

B6E]  Ths RM' Crusaler Commizrion of foguiey beisocen Dvmmard qud Liaited Haepotoom,
Tnternstious’ Law Reparts, Val, 35, 1962, p 455 ['The Red Crupader caric)
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tional refugee law copeerns articles 31 (1} and 33 (1) aof the Refupes
Comventions, Artcle 31 (1) of the Refuges Corventions prohibatz that
refugees shall be penalised solely by reason of unlawful entry or of
urlawlul stay so long as they lodge their applications for refugee starus
withaut delay, Article 33 (1) prohibits that states shall expel or retum 2
pefupes to the frentiers of territories where his or her life or freedam
would be threatened for the reasons provaded 1o article 1 Cnor-refole-
wiert) ¥ wnless there are reasomable grounds for regarding them as a
danges 1 the security of the country. Althowgh beth of the provisions an
its Face concern the trentrsent of refugees, who are recognised refugee
stetus, it could be argued that thewe provisions are applicahle o people
wh seek asylum outside their notions. Such an interpretation can be read
from consulting the frauaus préparateires of the Conventions and wulbse-
qquent state practce.

ke may arguee that Australia was in bresch of srticle 31 (1) by reason of
its denial of access to a particular group of asylum seekert with regard to
vt Austrolion tercitory and therefore o i3 immigration progedures.™
The relevance of this argurrent i dependent wpon the interpretation & 10
whether article 31 (1] prohibits also asylum seekers boing penalised by
reson of their unbawiul entry or presence, While article 31 (1} is =d-
dressed £ refugess on its face, the travaux préparataire of the Convine
rions reveals that this provision mecluded some concern with asylum
seckers, connating the right of ssylum. " Even though it is dubions that

£y Ariacke 1 {A) (2 of the Ffupee Camunnions defines & nefuges i any person whix:
owing in a well-Tounded fear of being persccuted for ressoma of race, seligion,
naticnaliny or memberdip of @ partcolar social geoup or golitiel spnion, @
nulssde the ooundry of his nsionelity and is anable er, owing 1o such. faar, in
unwilling e avail himself of the prosectazn of ther couniry,

) See. Cerabam Thom, “Human Rights, Refugees and dhee MY Tampa Crisia,” Pubiie
Lz Reviess, Vol 13, Mo 2, 2002, pp. 116117, Tt bas 4o be reminded thar the Austrs-
lham mregralion 2ome has the diffenms soepe Boin the Asmiralem sorreey, 4 dactios § of
the Migrativer Act 1958 [Cth) o3 of Anp=e 2001 provides that m:_rm'mulon wone
*dives ot include ses withie the bemits of Stase ar Tersmory bus net in a port”.

71y France in particalar inststed sepearedly dhat the 1P .r‘m-n-un:.-,1 ik .
wexr the direst soeolary m the right of asium. Faal Wais fed), The Sgfisgee Cormertion,
1881 ; The Traiaic Prapraicive dnaiysed, seith o Cononetary by the Late, (Uame
bradge Universigy Freas, 1995], pp 181, 26,
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this provision confers the right s be pranted asylum in g foreign coutry
upan individuals, 1 seems to ke difficult to confine the scope of this
provigion o the prohibition of peralty for refugees” illegal entry or
presence.

Provided that article 31 (1} & interpreced as prohibiting ssylum seckers
from being penalised dis: vo their tlegal entry or presence, the illegalio of
the denial of seoess to the immigration procedures would depend upon
whether the denial @5 seen as o pensley an sccount of their illegal entry or
presence. One argument 1o gupport the Australian sction would be that
the action 4 part of the administration procedures in the course of the s0-
called ‘Pacific Solution”, which armed at delivering the reswcses inio the
Pacific Island countries, Als, the frauouy prdperafofres of the Conven-
tions indicates that the penalty refers only to administrative or judicial
convictions on acesant of illegal entry or presence, excluding expulsian.’™
Cemsidering that crimimal convictions in certn cases involve deparation
arder, it would be still pagishle tis argue that the rejection #t the frontier
censtitutes a farm of penalty if the entry is rejocted solely by reason of
one’s uskswlul entry or presence, The deprivation of oppartunities i be
#sseiped for their refuges status by reason of illegal entry could be seen as
a form of penalsy for illagal entry, resulting in the violation of articke 31 {1}
af T}m_Rﬁfm Corentions, -

In turning to article 33 (1) of the Refupoe Comendions, the question of
whether the Australian conduct was in bresch of this provision just by
reason of its having rejected the ssylurn seekers ar the border depends
heavily on the aftitwde of mterpretmsion of this provision. The sdvocotes
far comstructive or pasitive interpretstion of this provision, rebying on the
abjectives of the Refigar Contentions™ or subsequent stateirents™ such as
the UN Declaration on Territorial Asyhum™ snd the Reports of the

92 Ihid, poI02

73 S, o Penclope Mathew, *Retreating From the Befuges Comaneion,” in T Almon
ind M Clsiien, [mdds], Troary-flabing amd' duitrafiv: Siohwinstion Feour Sosensgary,
(Sycmry: Faderanion Presm, 1995, pp. 152-133

M) Ser, cg, Gruy 8 Guedwin-Gill, “Enery s Excusion of Reh Tha Oblig
of Eeatea sz the Protection Function of the Office of the United Matioes: High Cren-

mmimsioreer for Belagees,” in Tranmatiosal Lagal Problews of Refageer, [Maw ¥ork:
Clark Besrdresen Company Led, 1987, p. 304, e
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Executive Committes supervising the sctivities of the United Nations
High Commissinner for Refugee {UNHCRE),™ argue that the principle of
snn-rafoulesment ineluces mon-repection at the fromtier avd requires smtes to
allenw thar asylum seekers have aceess to fair procedures for the derermina-
tion of their refuges stams, On the other hand, those who are suspicious
ahongt this broader interprisation persist in emphasising atate discretion in
their comtrol aver their borders, particularly in coses of o mass influx of
asylum seekers,™ As will be shown later, however, mking into comawbor-
ation the pratection of fundanental human nights to life of asylum seekers,
it would be remsonable to presume the broader interpretation of wos-
refoutement, putting the burden of proof on the government's sde o
demenstrate that asylum seekers are likely to bring a danger w0 the securicy
of the country,

In coavtrast to the US policy of interdicting Hadtian asyhim seekers on
the High Seas, the Australian interdiction of the MV Tampe was carried
out within the contiguous zone and svensually within the territoral waters
by force, The Australian government slsa arranged the transportation af
the asylum seekers to Pacific Leland countries, allocsting payment for the
processng of the refugee applications. However, the inferior quality of
refupes determination procedures established i Nawru and Papus New
Ginen, and the untenable finencial costs of the Pacific Soluten” lead us
o believe that the Auwstralian government wit in & hetter position to
process the refuges application,™ Even if we presurme that non-repection at

75y UM Dheclarstion, an Teerimrial Asylam, UM Doc AJRes2312 QEXIT (1967), article
3 {1} proviedes

s peersom referred 1 in Article |, parsgraph | [persons who are entitled in imolke

article 19 of the Universal Declaration of Human Aighes] shall be sabjecead o

measures such as rejeczion at the fromker, ...
76 The Esevatlve Gommintes, samprising representanives of seem, in it conclusions

repeacedly menticmed thi the fundemental princpde of sosrefod: ¢ included ron-
rejection = frentiers. See, ¢g, UM Dine AJBLIZAMLL, md UN Doc ATAC 8660,
parn. 57 (1),

7} Bee, eg, Kay Hailbronnes, “Konsefoul and ‘H itarin' T Cus-

seerary Istermitionsl Law or Wishful Leogal Thinking? in David A Marsin jsd), The
New Acypium Seekers: Fafuges Lo dn the [980, Dartinus Nighoff Publishers, 198E),
P 120155
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the frontier wos 1t in breach of nove-refoudoment unless asylut seekers are
forced to roturn to the place where they are likely to b persecuted, and
that the interdiction of the M1 Tampa and the m: made by the
Australian governrnent was lawhul in termog of article 13 (1) of the Refupse
Contwemtions, it is o costly option pet only For asylum seekers bur also or,
even mare so, for the Australian government,

4-3  Analyses Based on the International Human Righis Law

A=i-1  Habeas Corpus to Protect the Fundamental Flumman Rights

“The rejectson of nceess v the procedures for determining refuges status,
a5 destiofistrated in the M1 Tampa incident, can be seen as a violatson of
fumdamental human sights. This is evidenced by the faet that one of the
crucial arguments raiped by the applicants was whether the court abould
itag u writ of habeas corpus, The writ of habeas corpus m s old and
traditional concept fostered in common law countrics. Although its mesn-
ing has changed over the centuries, it has continuowsly been an important
legal instrument for the judiciary to pursue justice.

The term ‘habens corpus’ began o sppear by the early thirteenth
century m eivil court procedures i England, The tern "hobess eorpus” ot
this early smge, however, meant to ensure the physical presence of a
persan in court on o certhin duy and was not conmected with the“ideg of
liberty = is meant nowadays.™ Habeas corpus used by the central courts
at this stage provided the possibility for a fAnal determtination and for
avertuping decisions of the inferior courts so that the central and AUPEOr
courte could spread their control over local eourts ™ It wos not undil the
late 16™ century that habess corpus was ssed by detained persons to obtain
their release on bail, It remained w0 be determined, however, whether
Tabeas corpus could be used to relense the detained on bail, depending

TE) Kauru i niot @ signacory to che Refuper Conventiss, and Papun New Guines bas
made considerable reervations en the Conventices, 1t iz astimared that the Austraien
government paid abowt A0 million, wiseh = appraximarz]

” y ASHER M Tor esch
plum smaker. See, Crock and Sul, op.cit. noe 29, P #5500
T B ] Sharpe, The Law of Habear Cargur, 2% ed, (Clarendon P
v 2 8 ‘e, 198D, i
B Thad, pp. #=i. : W
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rathyet om the political comvictions of judges.* .

By the lote 20 century, habeas corpus had started to be recognised
af ifnportant instnmment 1o protect human nights. The wi.r. .uE .hal.n-as
corpus is generally defined as a procedure that provides o judicial inguiry
into the lawfulness of derention, avd 2 remedy i the detenion is unkiow-
ful™ ¥ This recognition is now shased in the world, In effecy, n number of
United Mations publications have stressed the need for legal =yserns to
have 0 mechanism such & habeas corpus, ansd there haave been athemyts £
angse for an international criminal eourt with & hinbeas corpus jurisdic-
tiam. ™ T s important to note that the African Comrassion oo Hmmn '“f'd
Pooples’ Rights in Constitutions] Rights Project and  Ciwil Littew tias
Ohrpasization v Nigmia™ decribed the writ of habeas corpus . follows:

32 The problem of arbitrary detention has pxasted for hundreds of
wears, The win of hobeas corpus was develaped as rhelmpumc
af comrron law to arbitrary detention, permitting detained per-
soms and thelr representatives to challenge such -;‘-ene_nrim_ and
dernand that the sutharicy either release or justify all imprisan-
st

23 Habeas Corpus has become a fundamental facet of corminn I.n.w
logal system. 1t permits mdividuals so challenge their detention
proactively snd collaterally, rather than walting for the LT
af whatever legal proceedings may be brought against them, Tris
especially vital m these mstanecs in which charges have not, or
iy never be, brought apainst the decsined individual-

H 'Dt;ﬂi.vﬁlinn of the right tm habeas corpus slone dees nat auso-
matically violape Articke & [the right to liberty].™ Indeed, if

K1) Nbid, pp. #=13.
ul]:l CmITL, Peuran, “Habems Corpus, Executive Devention, and the Hemevil of
Aliorm,” Colwrshis Lo Review, Vol, 6, 1998, p. U860
a5 Duavid Chrk and Gerwrd MeCoy, The Mt Fuvdammta! Lage' Right: Habear Car-
puumwﬂmmdﬂiﬂarmdu?hu.m}\p& o
y ihi iperia [roem issuing & Wl
B4 The Government of Migerin bem prohibited any cost in Migeria
:ltd habicas corpis thrmugh e Shate Seaurity (Derembion off Permoms) Amondat Lbrn: Na.
T4 {{9%d). bt was alleged thae the Dracres i applied e denmm wwh:ml |.n|1 savaral
hurmin rghts and pro-demecmey aeterisre and apposivion peliticians in Nigera.
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Asticle 6 were never violated, there would be no need for babeas
curpus provisions. Howewver, where violation of Article § is
widespread, habeas corpus rights sre essential in ensuring that
individunls” Article 6 rights ore respected.®

Thett Afriean Commisson om Hurman and Peoples' Rights thus regards
the writ of habess corpues as o human right hoving o proceduwral nobere to
ensure the human right o liberey, Abo, the Commission went on o hold
than the MNigerian legisdadion w profubde any court i Nigerta fram issaing
a2 writ of habeas corpus is o violation of Article 26 which obliges smte
parties to ensure the independence of the judiciary, "™ Likewise, Gerald L
Meuman contends that habeas corpus retams its central importance as a
pratection against abuse -l}ff."l:EEI.JI:i“ power, and that courts must preserve
their autherty o evaluate the lowlulness of executive detention, even m
the context of alien removal as well as alien exclusion,

Thee writ of habsess corpus is an dmportant legal insrument necesary o
wmstre-the independence of judiciary and the protection of human rights.
As a result, sispension of habess corpus jurisdiction of the courts s
conducive o the mfringerment of the rght o Bbery, Tt s e, on the
other hand, that the limitation of habess corpus jurisdiction: could be
legitimised on the ground of protecting 8 communiny interess m_ir_'udimmd
in cases af the US courts dealing with habess corpus.™ However, the writ
af haheas corpus has been farmulated and exercised through the conflicts
with the parfiaent and the cxecutive 10 preserve its own independence s
well as to protect the most fundamental human right of liberty. The

25 Arncke bood che Afvicar Charter on Hosmn ond Prapdes’ Biphrs provides:

Fwery individual ghall have che right so liberty and o che securmy of his pemaon,
No ene ray he depriend of his freedem except for neccne and conditions. previ-
oy lasd down By ke, [n pamticulier, oo o may be arbotrarily areested or dé-
eainad

85 Csnribetianad Ryt Prepect amd Cndl Libertoe Ovpaviasiem o Ngera, Ji iorm!
Hlavwan Highrs Ripsrrs, Vol 8, Mo, 1, 30, p. 227, pans. 23-04.

BT had, p 22, pora, 30

BE)  Meusnan, ap.cit. noic 32, pp. 1H8<1053,

B Bee, e Mivw oINS, Federad Sappdensar [Dienky Coarr Megorti), Univsd Suates,
Val. 930, p. 60, Mlatbes 0 Eldridpe, Raparis of Cass iv the Sagrems Cour, Urdsed
Eeabes, Wal. 426, 1976, . 319, Hakkita v Farker, Hepores af Coses in the Saprens
Cowrr, United Snmes, Vol, 345, 1953, g 229,
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limitation of habeas corpus, therefore, should be judged by the initiative of
the judiciary. This positive attinade of the judiciary embodied in the wer
of habeas corpus has hardly been seen in the M Tampa case, as will he
examinsd helow,

4-3-2 Habeas Corpus in the M Tampa Case

The arpuments in the MT" Towpa csae coneeming a wnit of habaess
corpus seern o be divided into three pointe: the Federal Court's or High
Court's junisdiction to isue 2 writ of habeas corpus, the meaning of
detention, ond the scope of the executive power, Althoagh the Austealian
Cenatimation and legislations do not provide habeas corpus jurisdiction as
such for the High Court as well as the Federal Cowrt, ™ having dealt with
the M Tempa cae, Morch | sucepeded in obtaining the agreesnent af
bath aides of the parties that they would refrain from arguing the habeas
corpus jurisdiction of the Federal Court. The reason why the government
side agreed on it would be, s Morh 1 e sad o bave medicated, that it
ctherwise would have prolonged the judgment, while the rescuses wauld
have lamded on the Austrulion scil. Based on this agreement, MNorth ||
affirmed the Federal Court's jurssdietion o make an order of such a
rature’, O the other hand, despite having found that it wes argusble that
the Federal Court had the habess corpus jursdiction in this cese, Beas-
mant ] eould not help mentsonmg the possbility of 1suing “an crder in
thsr riture af a writ of habeas corpus”. This phrose of ‘the nature of habeas
corpus’ has been used in the Federal Cour, parsculasly in the et
decade. ™ Th:ﬁ curiows plirase seems to madicate that the Court bas found
it impeasible to be deprived of its habeas corpus jurisdicrion even in the

9% - The High Court may grant o writ of babeas corpus as an ineidest of cither iea
onginal or s ik isdiction Firg #o mection 33 (1] (f) of the fodicviory dc
1903 (Cthl Adba, the Foder] Court moay ke ahle o v 5wt of habeas oonpas beeod
om maction 23 of tha Faderal Caurt of Awaralia Aot 1976 (Cth), However, there & o
wabstory prowision which provides the High Couse or the Federal Court with habes
oOTpus jurisdicoien os such.

P Bk, i, Pukdrka o Bebb, Faleal Loe Reperiz, Vol, 77, 15883, p, 306 David Clark
and Gendd Moloy, Blebear Corors; dwsiraiia, Weo Zasland, the South Pacite (5 ydney:
Fadaration Press, 20005, p. 27
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absence of an appropriate statare. In other wards, it can be held that the
Federal Court as well 52 the High Caurt bive & residual Jurisdiction or
inherent jurisdiction as the supreme courts to grant o writ of habess
COrpLE,

The second amd the third arguments are interwoven with a thread of
individieal rights and o thread of sovereignty, Tn the Full Courr of the
Federal Court desling with the M Tawpa case, Black C] began by
examining the scope of the prerogative power. The ather twe Judges, on
the other hand, started with the exarination of an individual right to enter
Australian territory. This difference of approsch to the case was crucial for
respectively resching o logical consequence.

Ir should be recalled that the nature of habeas corpus has been the
pratection of a person from arhitrary detention, whether ar mot an original
conduct of the person is swful. Whether the original conduct of the
person leading to his oF et detention is lawfl or not is the mater which
should be decided in another trial. While the later trisl deals with a
substantive matter, the former resolves o procedural matter. Beaurone
andd French J1 both seem o have confused these distinctions sll together.
A writ of habess corpus would make no sense i the Court examined an
ariginal conduct causing detention in its habeas corpas jurisdicrion, Tt e
ks b be mated thar the grant of o writ of hateas corpus should dijwnd on
whether o detention is arbitrary, ot whether o detention = lewful, This
proposition = consistent with the opinion of the International Hugman
Rights Committee held in A4 o Australia, ™ .

Fusthermore, provided that a matter of granting a writ of hebess COFpiE
contld be considered on the basis of the legality of the origimal conduct of
the detainee, its logical consequence would have been that the detention
ws lawfisl because the original conduce of the detaines was unlawful. This
consuence is enough of a basis to reject the granting of o writ of habeas
corpus. Hawever, the mujority of the judges, irter alfa, French ] avaided
this consequonae in their Hine of arpument. Having contended the cavssl
relationsbip between the meaning of detention and the legality of the

92} Sem, above noe 27.
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otiginal conduct, French | was successful in aveading the argument resch-
ing a conclusion that the detention wis lawful. This complex line of
argument would have been made presumably because the rescuess would
have had opportunity to apply for a vis if the situation had been recognised
as a lawful detention on the border.

Although it was affirmed that the Federnl Court could not deny its
habeas corpus jurisdiction as the Supeeme Court, the argument on the
legality of the original conduct was sucoessful in preventing habeas corpus
from performing its functon, by veiling the nature of habeas eorpus.
However, the function which the writ of habeas corpus is expected 1o
provide for and the ohligation which the Hefuges Conpenbions requires
gtanes o dischargs are firss and foremest the judicial enguiry inte deten-
tian itsell, putfing aside the merits of the case. The scope of mon-refoulemenit
wruld expand when the protection of fundamental kuman eights is taken
inte account, In sddition, the writ of hobeas corpus, is the kst cesort
available for the Judiciary for the purpose of preserving procedural fairs
Mg

5. Pourncar DasEsson oF Tie MF Tamed Ivcoest: Rasficomoss
nrors INTERMATIONAL Law 14 Austrasia
The responae of the Auwstralisn governoent to the M Tampa incident
is, as revealed in the above, likely to have been in breach of 5 couple of its
interpstional obligntions, though some of the legal issues msed by the
incident remain to be solved, 1t would have wiclated the fundamental right
of #awlum seckers by preventing theens from access to a fair procedure for
refuge status dererminations, as embocied in the mon-refoulsment prin-
ciple and the wrat of habesg corpus. Alse, Australa might have been in

breach of article 31 {1} of the Refuger Cowventions as it penabised ssylum -

seekers aolely by reason of illegal entry mito Auseralian territory. Io
nddition, preventing the distressed MV Tampa from landing on the
Angstralian territery would be in contravention to maritme practios which
has been respected for o long time, even if it is regarded as a legal resort to
NECESSITY OF SUVETELZ [HAWEL, T'he true understanding af the MF Tampa
incident, lewever, cannat be seguired without consideration of the polin-
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cal circumssances surrounding the incident,

As mimtioned in the beginning of this study, the response to'the M
Tampa incident, imter aita, the change of verdict in the Full Coure of the
Federal Court was affected to some extent by the international terrosiat
attachs of 11 September 2000, There were osther factors of domestic
political considerstion o be noted, wiich are that an incransig number of
aevlurn seekers aroused fears of loss of bordes comtrol in the Australian
public and that the federnl election was dug 1o be beld in Tae 2001, There
is oo doubt that the resparse to the MT Tampa incident, in concert with
the terrorst aetacks of 11 Septemnber, helped the then government mw be
re-glected.™ The extent to which horder protection was of by far grenter
importance than refuges protection is evidenced by the Fact thar the
opposition Labour Parey first opposed to bue later agreed on the
government's hard line policy, Tt is not difficult 1 say that this offair i g
good example thar “domestic political considerations can all too casily
averwhelm international obligations when the two sppear to contlict
sharply, and the prospects of shot-term gains are libely to prove alluring,
even when long-tesm ensts may be consderable” ™ [e can be concluded
that the decision of the Ausralisn government on the tregtment of the
boat people was affected largely by palitical copsiderations rather than
legal o even sconomic considerations, -

In the iminsdiate aftermeth, the Australion govesnment has atrernpted
o validate the actions faken through passing such special rerraspective
legnalations as follow:

—taallow for the interdicrion snd expulsion of vessels even beyond
the terrtorinl water o prevent asylum seelers coming anto the
Australian werritory;

=t remicve certain Australion territory from the migration zone;
— to limit begal proceedings in the courts;

o wrente new temparkry protection viss with ne right to sponsor

#5} "l the Tormpa's Wk, Svdney Moring Herabd (Sydney), 2425 Augus 2002, .
2K

W) Willize Modey, “Recsiving Afghanistan's Awylum Seckers: Awaralis, the Tamps
‘Crisis” anid Hafupes Protection,” Farced Wigration Besies, Vel 13, June 22, p. 20,
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any Camily member to enter Australin and 1o apply for permanent
residence, which is designated for bogt peoples bounsd for but being

putside Ausrralia; and
— it confer the power of the Executive to act beyond logislation,*

It is evident from these begiabative changes that the dscrepancy betwesn
the Australian municipal law and s internacional obligations has widd-
ened. As the Australian Judiciary cannot incoTporate intermations] treaty
ohligations witheut Jegislation, the damestic mechanisms of Australia do
nat allow the Australian Judiciary v change the situation i which Austra-
15 i& in breach of mternational obligatrons,

Also, the expected tole of the Australinn Judicsry is limited due to the

lack of a Bill of Riphts. Tt is ergued that the significance of habeas corpus
review is limited without a Bill of Rights if the power to detain is upheld
as valid and has been used in o valid manner, even if the kaw and the
detentian bosed on the kew appears to be srbitrary™ 1 s vee that
detainess on a ship would have opportunity to make communkations
addressed o the International Human Rightss Comrmittee, since Australiz
has ratified the Cptional Prafocal. However, the lack of o Eill of Rights in
ite rumdcipal Taw hos miven tiss to significant meonsistencies in Australian
practice with generally recognised international obligations under the
ICCPR and Refugee Cannentions. While a Bill of Rights, asuming it
would exist, could nat be agplied beyond the Australian rerrtorial waters
and therefore asylum eeekers outeide of the Austrabian territorial waters
could s be brought by isuing the writ of habens corpus, it would
nonetheless be much better than the current sitaation in Australia in that
the Australian Judiciary could issue the writ of habeas corpus withaour
hisitation to bring ssylurmn seskers whio would have reached the Australian
erritorml waters and also m that thers would be a pessibility for the
Judicinry ta widen the interpretation of provigions in the Bill of Highrs.

941 Sectinn 7 [A) of the Migranor Ao 1955 (Cuh) meads
The existerecs of & sEiutiry power wreder this Ao does Ton pravems the exengs of

any executive power of the Commonsealith m prosect Austealia®s borders, includ-
ing, where necessary, by mucting perns whe hove croased thuss bondens. [empha-
sl pdded]]

9} Chrk and Mooy, o, cit, mete 91, 5. 11
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A Dimension of the Refuges lous; WF Tawipa Incident Examines

6, Concamoy

The MV Tampa case hus an exceptional charseter in the history of
-."I-ua[ralin's reaponss bo asyham seekers. Although Australia has tightened
s policy roward asylum seekers over the decades, arguments on the
l'l-'H-‘IIl'l"lll:nl. of psylum seekers have concentraced on the begitimacy of their
rlumt.umu. the procedural fairimess in the process of refigee rmu.: dieter-
minations, and the criteria for refugee status tmken into account. Since the
.-'Lf.i" Tr'ﬂnma inckdent happened before reaching te stage of pefigee decer-
mmum.:m process, however, these problems which have frequently hap-
pem-d.. in Australia did ot happen o the rescusss on the M E Tampre, The
question that was anued in this mcident i whether the resuces ane
T:nt_iﬂnd to the: procedural right 1o apply for refuges status determinations
in internatsonal low, and if so on what basis their procedural right was
infringed by the Austrolian’a responss 0 them.

Although the significance of the W1 Tiempa case lies in the denisl of the
pricedural right o apply for refupes stasus deterrminations, irmespective of
genuine refugee stmeus of the resceses, it would be useful to mention the
results af their refugee spplications Amomg 302 pecple rescied by the
MV Tampa and transferred 1o Waurg and Papaun New Crudnea, only 32
people are resopnised os refugess by the UNHCR, This is prﬂum-al.n‘:.-
I:n:uuu:f-.- the reasan for refuges stars has disappenred with the tlb]ln.:pue af
the: Thliban regime in Afighanistan, as cun be irfirred from the fact that, of
ather 131 asylum seekers From the M7 Tampa who were 1raqu|-.rmdl in
hN"::w .?ﬁ:lu:i and assessed before the collapse of the Taliban regime, all

unie hod been sccepted as refugess by January, 2002 Bt could e
arguably speculated that the infringement of their procedura] rights roight
have led to the failere of their refugpes applicarions.

From the Tegal paint of view, it can be argued that the procedural right
of the .mk rescued by the M Tampa to apply for refupie stntus
dnn:mmutinru wis infringed by the Awstralian governmemt. From the
political poing of view, it can be argued that it was useful and even
necessary for the Australian government o pursue ity illegal snd ilbegiti-

W Crock and Soul, oe cit nose 29 p. 50
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mite policy of denying the entry of the reswoses inin the Australian
migration zene for the sake of the forthcoming federal electwon. Alse, this
political considerntion was nocelerated by the merarable terrorist attacks
on 11 Septembes, However, there is no doubt that the bresch of the
pracedural right for refuges status dewermination enbodied in the Refugee
Conmentions and inferred from international human rights law necessarily
imvolves varioss kinds of costs born by Australin, including the loss of is
legal reliability, the undermining of its moral reputation and its Firsarcial
loss, It is also to be noted that two significant sspects of the Australian
legal system, superiority of the Parliament and the Ezecutive o the
Judiciary and the lack of 2 Bill of Righta contributed o the toleration of
thi Australinn government being in bresch of its mrernational ebligations.



