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ABSTRACT

This book is a collection of papers originally presented at a workshop
entitled 'After Nine Eleven: Ethics in the Time of Terror' hosted by
Monash University on 24 June 2005. The workshop participants
included members of the Ethics of War and Peace (EWAP) working
group which was inaugurated at the first Oceanic Conference on
International Studies in July 2004. EWAP provides a cross-disciplinary
forum for scholars and non-academic professionals to exchange
and debate ideas on topics including the ethics of armed intervention,
the Just War, pacifist ethics, international humanitarian law, ethics
in the military profession, and the relationship between law, ethics
and politics.

The chapters within this book examine themes including 'lesser evils'
and 'dirty hands' in the fight against tenorism, the ethics of intelligence
gathering, humanitarian intervention, terrorism and the North-South
divide, cultural equality as a response to terrorism, human rights
and counterterrorism legislation, and the ethics of defending against
'biotenorism'. Contributors include Alex Bel lamy and Richard Devetak
(University of Queensland), Baogang He (Deakin University),
Christopher Michaelsen (Office for Democratic Institutions and
Human Rights, Organization for Security and Co-operation in
Europe), Jeremy Moses (University of Canterbury), Christian
Enemark and Hugh Smith (University of New South Wales,
Australian Defence Force Academy). This paper represents the
authors'views alone. lt has been drawn entirelyfrom open sources,
and has no official status or endorsement.
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INTRODUCTION

Christian Enemark

After passenger aircraft crashed into the World Trade Center and
the Pentagon on the morning of 11 September 2001, reports and
images of the immense damage inflicted on two great institutions of
American power quickly circulated the globe. To this day, the story
of these events-why they occurred and what they signify-is still
being told around the world. Many of the politicians, journalists,
officials and academics who tell the story have adopted the
expression 'after nine eleven' as an historical marker which implies
the commencement of a new political era. For the United States,
the newness of '9/11' lay in the use of civilian aircraft as weapons,
but more significant was the unfamiliar feeling of being under attack
at all. This had been the first aggressive assault on US territory since
the bombing of Pearl Harbor in 1941, and the first on the US mainland
since the British burned Washington in 1814. The response of a
terrified United States was to declare war on 'terrorist' individuals
and organisations, and the worldwide reach of American interests
and alliances meant this war would necessarily be a global one-a
global 'War on Terror'. In effect, the physical and human damage
incurred in New York and Washington has stimulated political and
intellectual attention virtually everywhere else.
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Adding to the intellectual attention, the chapters within this book
explore many of the ethical issues surrounding the War on Terror,
including whether and how this war (if it is indeed a war) should be
waged. Among the chapter authors and among scholars more
generally, there is no consensus on the definition of a 'terrorist' or
'terrorism'. Amajorpartof the problem of trying to definetheseterms
objectively is that they are based on the word 'terror'-a word
universally accepted as describing extreme fear. This powerful
emotion feeds into ethical considerations, generating shifts in the
balance between right and wrong as perceived by different people
in different places. A common theme running through this book is
that of changing political circumstances and mindsets in a 'time of
terror', although readers may also discern strong elements of
continuity with the pre-'9/11' world.

In the opening chapter, Alex Bellamy provides a theory-informed
assessment of the notion that terrorism is presently so grave a threat
as to require exceptional response measures that go beyond what
would normally be politically and morally acceptable. Bellamy builds
his arguments around two key concepts-'dirty hands'and 'lesser

evils'. The first insists that there is a separation between public and
private morality, such that politicians may need to act in ways
normally considered immoral butwhich are nevertheless permissible
according to public morality. The 'lesser evils'approach contemplates
the breaking of rules on utilitarian grounds if the evil of rule-breaking
is calculated to be less than the evil that it aims to prevent or halt.

Following Bellamy's broad discussion of exceptional measures,
Hugh Smith focuses in Chapter2 upon one of the mostfundamental
cou nterterrorism responses-intell igence gatheri ng. H e exami nes
ethical objections to, and justifications for, the gathering of information
for national security purposes, and poses the questions:who is fair
game and what methods of intelligence collection are morally
permissible? Smith's exploration of the latter question includes a
valuable survey of interrogation techniques. These are presented in

increasing order of severity, from interviews where the subject is
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allowed not to answer questions through to the suspension of basic
human rights and outright physical torture.

Human rights violations are a central concern for Christopher
Michaelsen who in Chapter 3 critiques the notion, frequently
endorsed in policy and academic circles, that a balance must be
struck between national security and civil liberties. He argues that
liberty is a precondition of and related to security, such that the two
cannot logically be balanced against each other. lt is a mistake,
according to Michaelsen, to invoke the balance metaphor to justify
new security laws to counter the immediate dangers posed by
terrorism without considering the long-term consequences of
curtailing fundamental rights and liberties. Despite some possible
shortterm gains in security, he argues, some countermeasures may
actually increase the potential for terrorism and diminish security in
the long run.

Continuing the theme of counterterrorism measures carrying
risks, Chapter 4 focuses on 'bioterrorism' and discusses legal and
ethical questions arising from past and current US biodefence
projects. Such projects have the potentialto reduce the vulnerability
of Americans to biological attacks, but they are morally questionable
because of the risks they pose to national and international security.
Of particular concern are projects conducted for'threat assessment'
purposes which investigate offensive biological weapons capabilities.
Absent appropriate transparency measures, such projects risk
undermining the international norm against deliberate disease, as
embodied in the BiologicalWeapons Convention. This in turn would
exacerbate and accelerate the problem of biological weapons
proliferation.

Moving further into the international dimensions of terror and
ethics, Chapter 5 illustrates the continuity between some present
Western thinking about international politics and thatwhich was being
expounded before 11 September 2001. Jeremy Moses challenges
the argument, prevalent in'democratic peace theory', that Western
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liberal democracies have a duty, through humanitarian intervention
and the War on Terror, to persuade or force other states to adopt
their political system for the sake of world peace. Referring to
Emmanuel Kant's treatise Towards Perpetual Peace, and to the
debates surrounding the 1999 Kosovo intervention and the 2003
invasion of lraq, Moses warns against the dangers associated with
Western attempts to transform the world according to a liberal
democratic image.

As an alternative to striving for a liberal democratic world, in
Chapter 6 Baogang He suggests cultural equality as a more likely
solution to the problem of international terrorism. The problem at
present, he argues, is that the West tends simply to condemn
tenorism without ever questioning whether it has some responsibility
for terrorist actions. ln particular, were the grievances of the Muslim
world to be replaced by a sense of cultural equality, resentment of
and violence against Western culture would likely be reduced.
Baogang contends that governments which presently rely heavily
on military approaches to achieve temporary relief from terrorism
should instead place greater emphasis on community and culture
as the key to relief in the long term.

In the final chapter, Richard Devetak contemplates terrorism in
the context of how wealthy countries (the North) perceive the less
developed South. He argues that the 'civilised' North has tended to
see the 'barbaric' South as comprised of failed states that require
assistance and rogue states that demand punishment. Both are
identified as sources of tenorism. According to Devetak, the North
continues to believe in a spatial and temporal distance from the
sources of terrorist violence in such a manner that its origins appear
to be exclusive to the South. This is despite the South having crashed
into the North on the morning of 11 September 2001. He suggests
that the North, which sees itself as the sole source of good
governance and civilisation, needs also to acknowledge its complicity
in the South's problems-tenorism included.
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Taken together, the chapters that follow serve the purpose of
ventilating and analysing moral concerns from various
perspectives-ethical, legal, national and international-about the
War on Terror. Although this book is entitled 'Ethics of War in a Time
of Terror', it is unable and not intended to provide straightfonruard
moral guidelines. Rather, readers are encouraged as much to
disagree as agree with the views expressed herein, and to decide
for themselves the meaning and content of justice.





CHAPTER 1

HARD CASES, DIRTY ETHICS:
RULE.BREAKING IN THE WARON TERROR

Alex Bellamy

Since 11 September 2001, several Western governments have
argued that the threat of mass casualty terrorism requires the taking
of exceptional measures: acts that are normally forbidden but which
may nevertheless be necessary. As Jean Bethke Elshtain exhorted,
'when a wound as grievous as that of September 11 has been inflicted
on the body politic, it would be the height of political irresponsibility
and a dereliction of duty for public officials to fail to respond'.1
According to Elshtain and others, lslamic fundamentalist terrorism
poses a particularly pernicious threat to liberal societies because it
aims to create a general context of fear that will coerce those in
authority to accede to the terrorists' demands. lt is the spread of
fear, Elshtain and others argue, that makes terrorism particularly
dangerous because 'none of the goods human beings cherish-
including politics itself-can flourish absent a measure of civic peace
and security'.2

It is widely accepted that embedded norms governing the use of
force may be overridden in certain circumstances. That is not to
say that there are no moral absolutists. Writing in the 13th century,
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Thomas Aquinas argued that it was always unlawful to kill the
innocent, though this begged the question of what it meant to be
'innocent', an issue that Aquinas did not address.3 More recently,
Thomas Nagel suggested a deontological account of ius in bello
which forbade attacks on non-combatants and the use of weapons
thatcould not distinguish between the person and the soldier.4 Nagel

accepted that there could be cases where the weaker party in war
may be confronted with situations where it must choose between
annihilation or resort to atrocities. However, he insisted that the
atrocities option would only be available if principles guiding such
choices emerged and were generally accepted and that no such
principles had been codified. Likewise, contemporary international
law contains abso/ufe prohibitions in relation to 1us as bellum and
jus in bello.The UN Charter's ban on the use of force except in self-
defence orwhen authorised by the United Nations Security Council
(UNSC) was understood by its writers as a peremptory rule. The
1949 Geneva Conventions and subsequentl9TT Protocols contain
an absolute ban on the deliberate targeting of non-combatants, with
the Protocols going as far as to insist that combatants take 'every
reasonable precaution'to ensure that non-combatants not be even
accidentally killed.

In practice, however, moraland legalabsolutism runs up against
at least two problems identified by Brian Orend. First, absolutism is
'unrealistic'. In the real world, Orend argues, political leaders will not
respond to supreme emergencies'with one hand tied behind their
back'. Secondly, 'it is fundamentally irresponsible on the part of the
victim country's government, which has a foremost duty to protect
its country's citizens from massacre and enslavement'.s To forgo
that responsibility would be to fiddle whilst Rome burned.

The idea that the embedded norms of war are conditional on
calculations of necessity is well-established in the Just Wartradition.
Augustine, for example, insisted that a just king only fought wars of
necessity, not of choice-a position later endorsed by the jurist

Gentili.6 Once engaged in war, the king's primary responsibility was
to prevail and conduct was only limited by the requirement to respect
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agreements and'show mercy'.7 During the MiddleAges, the influential
canon lawyer Gratian endorsed this view. Gratian suggested that
exemptions from being targeted in war granted by canon law could
be ovenidden by the principle of military necessity and rejected the
second Lateran Council's ban on the use of particular weapons such
as the crossbow, since 'if a war was necessary and just, then all
possible means to victory must be employed'.8 In the 16th century,
Gentili concluded that certain groups should be granted immunity
from aftack on account of their social function, but that there were at
least ten instances in which it was legitimate to kill non-combatants.
Principal among them was reciprocity: one was not bound to respect
the enemy's non-combatants if they did not respect yours.e More
recently, Telford Taylor, the chief American prosecutorat Nuremberg
argued that the rules of war were to be valued because they limited
war's brutality but that, in situations where following the rules would
reduce the likely success of an otherwise justifiable military operation,
the requirement for success should override the obligation to abide
by the rules.lo

It is not necessary to labour the point. Suffice it to say that, although
some of the embedded norms governing the use of force-in
particular rules governing when force might be used and who may
be targeted-are proffered in absolutist terms, there is a widespread
view that the rules are conditional on calculations of necessity. In
otherwords, if victory is atstake embedded norms can be overridden.
This poses the questionof when the rules may be overridden? There
are at least two ways of addressing this question. The first-referred
to as the 'dirty hands' doctrine-insists that there is a radical
separation between public and private morality and that political
leaders may be required to act in ways normally considered immoral
but that are nevertheless licit according to public morality. The
second-referred to as the 'lesser evil' approach-investigates
whether political leaders are entitled to act in ways that are prohibited
by public efhics in emergencies. lt insists that rules may be broken
on utilitarian grounds if the evil of rule-breaking is calculated to be
less than the evil that it aims to prevent or halt. There are two variants
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of this approach. The restrictive account holds that such calculations
do not apply to a// the rules. In particular, the rule prohibiting non-
combatant killing cannot be bargained away in this fashion.ll A less
restrictive account insists that there arc no rules that cannot be
ovenidden for a greater good. Michael Walzer's supreme emergency
exception to non-combatant immunity provides an excellent example
of this.12 Significantly, both approaches portend to offer an ethic that
balances the need to abide by the rules wherever possible with a
recognition that, in practice, leaders have a prior responsibility to
protect the welfare of their citizens. On closer scrutiny, however,
both fail to accomplish this task.

'Dirty hands' and 'lesser evils' therefore otfer two ways of
reconciling the notion of universal embedded norms governing
behaviour in war with the idea that political leaders have a primary
moral and legal responsibility to protect their citizens' welfare, even
if that means overriding those norms. Indeed, political leaders are
obligedto do so. The first posits a distinctive public ethic that leaders
are obliged to follow when they assume office. The problem with
'dirty hands' is that it begs as many questions as it answers. There
is no agreement, for instance, about the role of necessity. Does
necessity override all the rules or only some of them? When should
rules be overridden? Who should decide to override them? What,
after all, do the rules consist of? The key problem, of course, is that
'dirty hands' doctrine does not tell us very much about how'dirty
hands'claims are made, assessed and legitimated. Machiavellians
are wrong to argue that political leaders have a carte blanche to
decide for themselves what necessity dictates. Opposition to the
US war in Vietnam or Soviet occupation of Afghanistan suggest that
there are limits to what may be legitimised by reference to necessity.

Similarly, however, the Augustinians and Grotians must recognise
that perceived necessity can ovenide a leader's obligation to follow
the Just War tradition's rules. For example, although it was
condemned by the UNSC, lsraeli public opinion welcomed the
preventive attack on the lraq nuclear facility in Osirak in 1981 and
states chose not to impose sanctions on lsrael.
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The'lesser evil'approach purports to overcome these problems
by setting out a more explicitly utilitarian calculation. Embedded
norms may be overridden when the evilassociated with doing so is
reasonably believed to be less than the evil that will result through
not doing so. Thus, the more we value the norms at stake, the more
serious the situation must be before we are permitted to override
the norms. Political leaders may therefore only sanction the
deliberate killing of non-combatants when there is literally no other
way of defending the political communityfrom annihilation. Because
lesser evil ethics are concerned with ethics in the public realm,
however, and therefore begin with the liberal proposition that the
intemational sphere is a rule-governed space, both lgnatieff and
Walzer insist that actors who break the rules commit a wrong even
though the act itself was necessary. Here is the main problem with
lesser evil ethics. lt points to what lgnatieff and others describe as a
tragic tension between what is necessary and what is right.13 But
what does this mean?

For classical realists, long misrepresented by their contemporary
interpreters, the distinction makes little sense. The tragedyfor realists
such as Hans Morgenthau and Arnold Wolfers was that, because
the world was anarchic, decent and honourable people were forced
to commit indecent and dishonourable acts abroad to defend
decency and honour at home.14 ln wartime, doing what is necessary
is doing what is right; it is just that what necessity requires is not
always what decent and honourable people would voluntarily choose
to do, all other things being equal. This view was ably expressed by
Wolfers:

The 'necessities' in intemational politics ... do not push decision
and action beyond the realm of moral judgment; they rest on moral
choice themselves. lf a statesman decides that the dangers to the
security of his country are so great that a course of action that may
lead to war is necessary, he has placed an exceedingly high value
on an increment of national security. ... In every case the
interpretation of what constitutes a vital national interest and how
much value should be attached to it is a moral question. lt cannot
be answered by reference to alleged amoral necessities inherent
in international politics; it rests on value judgments.rs
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For realists, therefore, necessity and right are interrelated not
competitors in a tragic struggle. Necessity does not overcome'right'.
lnstead, political leaders choose between different sets of values.
Where they ostensibly prioritise necessity over right, what they are
in fact doing is weighing one set of values (say, national security)
over another (for example, non-combatant immunity). Acts become
necessary only when societies or political leaders decide that
something is worth fighting for.

Under closer scrutiny, the idea that there is a radical tension
between what is necessary and what is right is also problematic for
liberal ethicists for at least two reasons. First, most liberal ethicists
who make lesser evil arguments are doing so from a communitarian
perspective and are thus making essentially the same argument as
realists: that the political community is more than just the
amalgamation of individual rights and therefore its preservation might
wanant the sacrifice of individual rights. Walzer makes this argument
explicit but chooses not to defend it: 'communities in emergencies
seem to have different and larger prerogatives. I am not sure that I

can account for the difference, without ascribing to communal life a
kind of transcendence that I don't believe it to have'.16 This
communitarian argument has been criticised, but it is not its veracity
that is of interest here.17 The point is that, from a communitarian
perspective, the 'thick' obligations that states owe to their citizens
and citizens owe one another override the'thin' duties that political
communities owe strangers. As for the realist, communitarian
necessity and right are not in tragic competition.

The second strategy for liberals who endorse a lesser evil ethics
is the resort to utilitarianism. ln the preface to the second edition of
Just and Unjust Wars, Walzer emphatically rejected utilitarianism,
arguing that 'considerations of utility . .. are secondary to that of rights;
it is constrained by right' he continues, 'at every point, the judgments
we make are best accounted for if we regard life and liberty as
something like absolute values'.18 ln war, Walzer argues, there are
certain rights that are inalienable.le'A legitimate act of war', Walzer
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concludes, 'is one that does not violate the rights of the people against
whom it is directed'. Moreover, 'no one can be threatened with war
or warred against, unless through some act of his own he has
surendered or lost his rights'to life and liberty.20 Thus, Walzer clearly
repudiated the utilitarian idea that, if a cause is just, one may use
whatever means necessary to secure victory, therefore securing
the greatest good forthe greatest number.21 Indeed, in his discussion
of supreme emergencies he concedes that 'to kill 278,966 civilians
(the number is made up) in orderto avoid the deaths of an unknown
but probably larger number of civilians and soldiers is surely a
fantastic, god I i ke, frig hten i n g and horrendous act'.22 However, lesser
evil calculations are utilitarian. lt is, after all, the very idea that, in
certain circumstances, political leaders should prioritise the greater
good over the (supposedly inalienable) rights of non-combatants.
Walzer concedes as much and even uses a utilitarian analysis to
defend the British decision to bomb German cities in 1940 and reject
theAmerican decision to launch an atomic attack on Japan in 1945:
Britain faced defeat in 1940, the United States did not face defeat in
1945. According to the doctrine of supreme emergency, utilitarian
calculations come into play and may override the rules when defeat
and disaster are imminent, but not in other circumstances.23 Once
again, however, if emergency ethics are grounded in utilitarian
calculations, how can it be that necessity is in tension with right?
For the utilitarian, what is necessary for the maximisation of utility is
what is right. The only difference between supreme emergencies
and utilitarianism is that the former reserves resort to utility for
emergencies only.

The problem is that the claim that wrongful acts committed for
the greater good may be necessary, but always remain wrong in
themselves, is difficult to decipher in a politically intelligible fashion.
Such arguments contain echoes of realism, communitarianism and
utilitarianism, and hold that what appears to be necessity overriding
right is actually one set of values overriding another. However, as
we observed earlier, necessity does not make every act licit. History
is littered with examples of political leaders unsuccessfully claiming
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'necessity'to justify actions. The key, I argue, lies in thinking carefully
about the political currency we are talking about. The currency that
matters most in politics is neither ethics nor law; it is legitimacy.

There are at least two ways of understanding legitimacy. lan Clark
describes them as'substantive' and'procedural' approaches.2a The
substantive approach, widely favoured by the earliest Just War
writers, holds that an act is legitimate if it conforms to certain rules'2s
Some realists, however, argue that moral rules have no validity in
international relations; whilst others such as Morgenthau insist that
international moral rules are much weakerthan domestic moral rules

butthatforeign policy should nevertheless be partly guided by moral

considerations.2o A further problem is raised by cases where there
are tensions between the rules or disagreement aboutwhat the rules
might require in particular cases. As Nicholas Wheeler argues, in

world politics especially, actors are free to interpret rules in relation
to their own values and interests.2T ln the absence of an authoritative
global judge to adjudicate competing claims, legitimacy claims
cannot be resolved by appeal to the rules alone.28

Procedural approaches focus on the manner in which a decision
about an action's legitimacy is reached. There are a number of
different procedural approaches. The most basic holds that what is
legitimate is whatever there happens to be a consensus about.
Indeed, several writers go as far as to argue that legitimacy and
consensus are reducible to one another.ze This approach creates
the logical possibility that a decision which produces intuitively
immoral consequences may nevertheless be legitimate. For
instance, if there is a broad consensus that it is right for fascist
states to annihilate their Jewish populations, the consensus approach
insists that such annihilation be considered legitimate. A different
take on this theme suggests that an act is legitimate if the
decisionmaking procedure that led to it conformed to particular moral
principles.30 Decisions may be considered legitimate if they are made
on the basis of a genuine consensus (reached through exhaustive
dialogue) among all the parties likely to be affected by the proposed
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course of action. Sadly, present conditions in world politics are so
alien to the ideal environment that underpins this approach that
virtually every decision taken must be considered illegitimate.
Furthermore, as Gerry Simpson has convincingly argued, smalland
medium sized states have tended to recognise the legitimacy of
'legalised hierarchies'which grant powerful states special rights and
responsibilities for the maintenance of international order.31 What
this second approach captures, though, is the idea that legitimacy
and consensus cannot be elided with one another; that consensus
must be founded to some extent on agreed moral rules to reflect
legitimacy. For instance, Morgenthau argued that the Cold War
consensus on the balance of power was based on a complex
relationship between common moral rules, civilisation and self-
interests.32 Thus, Clark concludes that, whilst legitimacy is closely
related to consensus, it cannot be reduced to it. Where consensus
is valuable, it is because it indicates agreement about other rules
and norms; it is only'indirectly important'to legitimacy.33

I argue that acts are legitimate if they are justified in terms of
common referents and if those justifications are validated by other
actors.il This approach rejects both the substantive claim that rules
can be applied to particularcases in a neutralfashion and the dialogic
insistence on inclusive consultation. Traditionally, states have been
considered the most important voices in this dialogue, but the
legitimacy of an action could be enhanced by support from non-
state actors within what is sometimes referred to as'world society'.
In practice, multiple and competing claims are made through the
common language provided by the Just War tradition, the laws of
war and language of diplomacy. When actors proffer justifications
for their actions, others serye as Judges and juries' weighing the
balance of the different claims.35'Judges'are those entities capable
of backing up their judgments with serious material rewards or
punishments; in particular, the world's most powerful states. 'Juries'
comprise the rest of world opinion. Juries debate and form their
own opinions, can impose some relatively minor penalties and
rewards and can attempt to influence judges' decisions. The
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approach to legitimacy adopted here is therefore based on two ideas:
(1) actors use a common language and set of reference points to
justify their behavior to others;36 and (2) actors use these common
reference points (among other things) to assess the legitimacy of
others' actions which in turn frame their responses to them. The
more actors believe an actto be legitimate, the more legitimate it is.

Legitimacy and illegitimacy should not therefore be viewed as two
distinct categories but, rather, as two ends of a broad spectrum;
most acts are more or less legitimate. Actors that accept the
legitimacy of a particular act are more likely to provide material and

diplomatic support; those that believe an act to be illegitimate may
condemn it, impose sanctions or try to punish the perpetrators.

According to lan Clark, legitimacy claims are articulated and
assessed by reference to three subordinate sets of norms, none of
which is permanently prioritised over the others. Clark describes
these as legality, morali$ and constitutionality. The first two relate to

commonly understood legal and moral principles respectively.
Constitutionality refers to the interplay of politics, power and interests.
According to Clark, constitutionality 'at its core are political
sensibilities about what can properly be done, and how affairs should
be conducted'.37 How does this relate to dirty hands and lesser evils?
The first thing to note from this schema is that dirty hands and lesser
evil debates take place at the level of secondary norms; they do not
by themselves determine whether an act is considered legitimate.
As with the utilitarian and communitarian variants of the liberal
approach to this question, dirty hands and lesser evil arguments
may be used to shape moral judgments when-as writers like
Wolfers argued-certain values such as national security are
privileged over others such as non-combatant immunity. In addition,
dirty hands and lesser evil arguments may affect the relative weight
that actors afford to each of the norms in relation to particular cases.
For instance, the political sensibilities that comprise constitutionality
may direct actors towards thinking that a particular regime is so
onerous, or the danger of a distortion in the balance of power so
grave, that it is permissible to override moral and legal rules to effect
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regime change or defend the prevailing order. Alternatively,
communitarian or utilitarian moral calculations may override legal
prohibitions such as the prevention of torture.

Secondly, this schema gives meaning to the idea that an act might
be morally wrong (it may violate embedded moral norms) yet be
legitimate. When they commit such acts, actors may be punished
in their conscience but they are not materially punished. That is, the
actor may believe that the act remained wrong, but the insistence
that this is so has little political meaning. Most other actors believed
the act to be legitimate and framed their reactions to it accordingly.
It is important, however, to distinguish between dirty hands/lesser
evil acts and other types of acts that may be considered 'wrong' in
some sense yet legitimate. Dirty hands and lesser evil arguments
deal with actions that are ordinarily considered immoral. Contrast
that with humanitarian intervention. lt is not ordinarily considered
immoralto intervene to halt genocide or mass murder, though such
acts may be illegal if they are not authorised by the UNSC.
Nevertheless, judges and juries may decide that the moral necessity
of acting overrides the legal prohibition on intervention. Thus, for
instance, when an independent commission judged NATO's 1999
intervention to be'illegal but legitimate', itwas arguing that, although
illegal, it was sanctioned by 'its compelling moral purpose'.38 Dirty
hands and lesser evil arguments deal in actions that are ordinarily
considered immoral: launching aggressive wars against states that
are not planning an invasion or massacring their own population;
assassinating political leaders; torturing suspected terrorists;
deliberately killing non-combatants; lying to the electorate;
sanctioning covert operations and instructing operatives not to take
prisoners. This is the stuff of dirty hands and lesser evils.

Third, this view holds that legitimacy calculations are never
absolute. Of course, in world politics there are no actual Juries',
ludges' or even courtrooms, so legitimacy judgments are always to
some degree indeterminate. The level of indeterminacy, however,
can vary considerably. Sometimes the global jury passes a clear
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judgment: the tens of millions who protested against the wars in
lraq and Vietnam spoke for a larger body of world opinion. The
judgment is never unanimous, however. Tens of millions supported
those same wars on moral, legal and prudential grounds. Moreover,
no matter how much influence one thinks globalcivil society has on
world politics, the best the globaljury can hope to achieve is to help
influence the judges'decisions by swaying the opinions of the world's
most powerful states. Ultimately, these states determine whether
or not rule-breakers will be punished. Their judgments are likewise
prefaced on a mixture of legality, morality and constitutionality.

ln practice, therefore, 'dirty hands' or 'lesser evil' arguments
attempt to legitimise actions that would ordinarily be proscribed as
illegal, immoral or both. They attempt to do so either by invoking one
set of moral values (based on consequences) over another (based

on deontology), by invoking moral values to overcome legal
prescription or by mobilising political sensibilities to override both
morality and legality, or a combination of the three. They do not invoke
'necessity'to override 'right', but employ a broader, political,
conception of 'right'embedded in legitimacy.
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CHAPTER 2

ETHICS AN D INTELLIGENCE

Hugh Smrth

Studies of intelligence deal mostly with issues such as operations,
organisation, technology, politics, resources and the analysis of
threats. Few discuss the ethics of intelligence in any depth.l
lntelligence-in the sense of collecting information, analysing it and
providing assessments to government for policymaking in relation
to national security-will by its nature push the bounds of legality
and propriety, and perhaps routinely overstep them. This chapter
focuses on one stage of the process, namely the ethical problems
liable to arise in the gathering of information.

Ethical Objections

One school of thought regards 'ethical espionage' as an oxymoron
on a par with 'military intelligence' and 'honest politicians'. In 1929
US Secretary of State Henry L. Stimson closed a code-breaking unit
within his Department, known as the Black Chamber, when he
learned of its existence. Later, he said of this decision: 'Gentlemen
do not read each other's mail'. For him, spying and code-breaking
were inherentlydishonourable. In effect, Stimson applied his personal
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moral standards despite the potential disadvantages to the United
States.2

A more philosophical critique argues that the intelligence business
is unethical since it entails deception and lying. Thus, for lmmanuel
Kant, such activities are inherently wrong since they diminish another
person's capacity to act morally by depriving him of full information'
They also make mutual confidence among states impossible since
they are practices which cannot be universalised; that is, followed
by everyone. Kant condemned in particular the instigation and use
of 'treachery' in other states.

The democratic objection to intelligence focuses on problems of
accountability. In orderto be effective, many activities of intelligence
agencies occur covertly and remain hidden from the public, even
from members of elected legislatures. Nor is the legal system likely
to become involved, save in unusual circumstances. Prime
responsibility thus falls on the executive government if intelligence
agencies are to be kept accountable.3 This contrasts with most
government activity, including military action, which takes place in
public view--on occasion in front of the media-and which is subject
to extensive legal regulation.

lntelligence is also more susceptible than most government
activities to the problem of disparity of power among those involved.
Lord Acton's dictum-'power corrupts, absolute power corrupts
absolutely'-suggests that, where ethics is most needed, it is most
difficult to sustain. For example, holding someone prisoner creates
a naturaltemptation to use physicalviolence to extract information.
Even collecting information from targets who do not know it is being
collected (often the most valuable kind) creates a disparity in power
that may encourage agents to gather more information than strictly
necessary.
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Ethical Justifications
The most common ethical justification for intelligence is that it
contributes to the security of the state. Like war, intelligence is a
continuation of policy by other means and can be defended in the
same way that Niccolo Machiavellijustified war in The Prince: 'that
war is just which is necessary'. Whatever it takes to secure the
state and its citizens is justified.

Machiavelli, it may be noted, assumes a distinction between
political and personal morality. Every ruler has an overriding moral
duty to protect his state and must therefore overcome any personal
ethical qualms about what he has to do. He must therefore 'learn to
be bad'-as Stimson did. In other words, actions can be justified in
the name of defending the state which may nonetheless leave the
ruler (or the intelligence agent) with a sense of having 'dirty hands'.
This goes with the job.

Thomas Hobbes'view of international politics has no place at all
for ethical qualms. Since there is no sovereign authority among
states, there can be no law and no morality. Leviathan thus describes
a 'state of nature' in which sovereigns have 'their eyes fixed on one
another; that is, their forts, garrisons and guns upon the frontiers of
their kingdoms; and continual spies upon their neighbours;which is
a posture of war'. Preparing for war and spying on neighbours are
not so much justified as simply necessary for survival.

Though ethical relativism (Machiavelli) and ethical nihilism
(Hobbes) are dominant philosophies, in practice states generally
seek to identify certain principles that are widely enough shared to
guide their behaviour in some measure. As well as pursuing national
interests, states also develop common legal and moral rules. The
just war tradition and the law of armed conflict embody this approach
with varying degrees of success. Where intelligence is concerned,
however, legal and moral principles are much thinneron the ground-
but not absent altogether.
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There are in fact some black-letter rules. The 1984 Convention
against Torture, for example, expressly prohibits such methods for
collecting information or any other purpose. Other'rules' are
unwritten, informal and unclear. Thus, in wartime, enemy spies do
not qualify as prisoners of war if captured and may be subject to the
death penalty, but in practice are often treated with some leniency.
As Geoffrey Best observes: 'The spy remains in his curious legal
limbo; whether his work is honourable or dishonourable, none can
tell'.4 In the Cold War, the United States and the Soviet Union on

occasion exchanged captured spies ratherthan punish them, partly

to boost morale among other agents, but partly also out of a
recognition that spies are simply doing their job.

Clearly, such 'rules' are precarious and based as much on
calculation of interests as on shared moral values. Much also
depends on reciprocity-fear that breach of a rule will lead to
retaliation in kind. Yet motives for observing moral principles are a
secondary issue. Ethics and law in any context rely on a mixture of
reasons for their observance. The rest of this chapter asks whether
ethical rules exist in the gathering of information for intelligence
purposes, in particular: (1) from whom can information be acquired?;
and (2) what methods can be employed?

1. Who is Fair Game?

This question is important because it determines who gets involved
and may help keep the game confined to the players 'on the field'
rather than involving innocent or unwitting spectators. The same
moral principle of discrimination in the law of armed conflict seeks
to limit killing as far as possible to those who pose an active threat,
specifically those armed and in enemy uniform.

Where soldiers can often focus on direct threats, however,
intelligence deals with longer term as well as short-term threats.
This entails securing information from many sources about many
possible future developments. Targets will be far more diverse and
difficult to identify than those in military operations, and there is almost
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no limit to the people who may be targeted for information or the
type of information that may be sought.

ln the first instance, targets can be considered in terms of states
or individuals. Enemy states easily qualify since they display hostile
intent. In time of war, hot or cold, we need information about them
for our security and can assume they are spying on us. ln peacetime
'enemies' may be more difficult to identify unless one assumes a
Hobbesian war of all against all. Can one, for example, treat trade
rivals as enemies?

Gaining useful information from neutral states is also problematic.
Respect for neutrality may carry some weight, though fear of
antagonising neutrals is perhaps a greater factor. Most contentious
of all is espionage againstfriendly orallied states which have similar
interests to ourselves and do not spy on us-or, at least, are not
expected to do so. R.V. Jones argued that moral scruple should
prevent British bugging of the French embassy in London from 1960-
1963.5 Can Australia assume the United States does not spy on us?

Spying on international organisations such as the United Nations
raises other dilemmas. In 2004, for example, a former British cabinet
minister, Clare Short, expressed outrage that the United States
should engage in spying on the United Nations (UN). For one thing,
the UN can claim a certain immunity from such practices as an
organisation designed to promote peace-in the same way that the
Red Cross enjoys protected status. For another, the UN does not
spy on its members, so reciprocity does not apply.

Much information gathering today is directed against transnational
terrorist groups. lf they are planning violent attacks, a state is clearly
entitled to defend itself. The difficulty, however, is that such
organisations usually operate across several countries. lf the
governments concerned cannot or will not take effective action
against them, it may be legitimate self-defence for a state under
threat at least to gather information about them, if not take military
action, regardless of any rule about non-intervention in internal affairs.
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lndividuals as targets of information collection vary in ethical terms
according to one principal criterion, namely the degree of their
involvement in security matters.6 Most legitimate are those agents
of anotherstate-military and civilian-who have information useful
for our security. Such people are in fact identified by the state they
work for through the granting of security clearances in the same
way that military uniforms identify legitimate targets in time of war.

Of course, it is not always apparent who has clearances so that
many people may have to be checked to determine their status.

More problematic are individuals who are not part of a security

establishment, but who have knowledge that is of value for security
purposes. Doctors may know about diseases relevant to biological
warfare and engineers about nuclear power generation relevant to
nuclear weapons production. 'Dual-use technology' means dual-
status citizens. In some cases such individuals may not know of
their potential vulnerability in security terms and their own
government may have a moral duty to inform them accordingly.

Using the family or friends of targeted individuals to secure
information is yet more problematic. Such individuals may be involved
purely by chance of birth, marriage or friendship. Indeed, they may

have no idea that they are likely targets, kept in the dark by the target
himself for security reasons. Ethical considerations might suggest
they should be off limits-like civilians in war-though their value as
sources of information makes this unlikely.

As a general ethical principle, targets appear more legitimate the
more directly they are concerned with security and the more they
are aware of their own security value (since, as in warfare, this puts

them on a more level playing field). However, in practice, information
is often more easily gained from the weak, the vulnerable and the
innocent.T lt might, at least, be argued that the less legitimate the
target, the less intrusive and harmful should be the means of seeking
information;and the more legitimate the target, the more damaging
can be the methods employed.
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2. What Methods of Collection are Morally
Permissible?

Intelligence agencies employ a wide range of methods to collect
information. These vary along several dimensions of relevance to
ethical judgment:

(a) the extent of intrusion into the privacy of others;

(b) the degree of harm inflicted or threatened;

(c) the nature of any deception involved;

(d) the extent to which a target renders himself open to exploitation;

(e) the moral harm incurred by the agent (because of the nature of
the acts he or she performs); and, arguably,

(f) the extent to which all states employ certain methods and expect
to have them used against themselves (reciprocity).

Different methods of collection in a debatable order of
harmfulness can be assessed against these criteria.

Open Sources

Open sources, notably the World Wide Web, provide most
information for intelligence agencies-some estimates put it at 90
percent. This does not create dilemmas except those of judging the
reliability and significance of data. lt does raise the question whether
open sources should be used in preference to more covert or
harmful means of gathering information. The latter, however, may
be valuable in confirming or disconfirming open source information.

Obseruation

As Yogi Berra once said: 'You can observe a lot just by watchin".
Simple observation of others by legal means does no significant or
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immediate harm, though it may entail a minor invasion of privacy.

Much electronic eavesdropping is simply listening to transmissions
in the ether. Targets may or may not be aware that it is occurring.
Most states engage in such activities and expect others to do so.

Mutual observation by satellites has in fact become acceptable.
During the Cold War reliance on 'national technical means of
verification' made superpower arms control agreements possible'
These hightech means of collection, it has been argued, have 'the

advantage of doing only minimal damage to the ethical standards of
the operators and processors'.8 But if satellites are acceptable, spy-
planes in another nation's airspace are not-witness the downing
of the U-2 overthe Soviet Union in 1960.

Deception

Deception entails the use of cover or disguise to obtain
information-for example, by pretending to be a journalist, trade
official, representative of a non-governmental organisation (NGO)
or an agent of a different country.e Long-term 'sleepers' disguise
themselves as ordinary citizens or workers. Such deception is

dishonest but rn ifse/f does not seriously hurt the target. Most types
of deception in intelligence thus resemble ruses de guerre such as
camouflage and ambush that are permitted in warfare.

Some deceptions, however, can unfairly harm organisations which
are falsely represented. The Red Cross, for example, suffers if an

individual purports to be an official of that organisation to secure
information. The notion of perfidy in the law of armed conflict similarly
prohibits abuse of Red Cross symbols.

Invasion of Privaq

This generally entails methods such as theft of documents,
interception of communications and computer hacking. These
methods may be illegal under an agent's national laws, under the
target's national laws and under international law. Electronic
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eavesdropping, for example, may involve secretly placing bugs in
private premises.

Efforts are usually made to act covertly so that the target does
not know an invasion of privacy has taken place orto disguise actions
as something else-for example, as burglary for private gain. This
suggests that minimum harm is done to the unknowing target though
great harm may be done to his nation's security. Those in the game,
of course, will expect such activity and take active steps to prevent
it or nullify its consequences.

Persuasion

Persuasion seeks to convince a person of the justice of your
cause. Defectors and traitors in the Cold War mostly acted out of
genuine conviction-for or against communism. Attempts to win over
such people are simply part of political dialogue. This is usually quite
lawful on the part of the recruiter, but those recruited will find
themselves in breach of their nation's laws and guilty of treachery.

Those who betray their country for a genuine belief, perhaps out
of idealism (even if narve and unrealistic), nevertheless attract a
certain moral aura. Those who betrayed Hitler or Stalin are naturally
praised in the West. But even those who went over to fascism or
communism may be seen as in some way admirable in that they
took great personal risks for the sake of an ideal.

Entrapment

Entrapment relies on offers of money, sex, drugs or status for
the provision of information on a one-off or continuing basis. lt is
akin to persuasion on ideological grounds, but exploits the target's
more base motives. In recent decades money rather than ideology
has become the dominant motivation of defectors.l0

Initial requests for information may be minor in order to induce a
target to more fully compromise himself. Once a person has taken
money or a bribe of some sort, they are 'on the hook' because of the
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threat, spoken or unspoken, to reveal their treachery. Alternatively, a

target may already have something to hide-illegal or immoral

behaviour-which positively invites blackmail. At this point, it is difficult
to ignore threats of exposure, though some may have sufficient
moral courage to report the situation to their organisation.

Coercion

Here violence is used or threatened against an individual-or
perhaps members of his family-in orderto secure information (the
case of those held in captivity is considered next). Threats may be

explicit or implicit and will usually be illegal (even if the threat is not

carried out). Clearly, psychological pressure is placed on the target
which can be highly stressful. lf a threat is carried out, physical harm
also enters the picture.

There are obvious moral and legal objections to making and
carrying out threats of harm. What might be said in defence is that
targets could well expect such treatment (particularly if they are
professionals) and that they and their agency may be able to take
appropriate cou ntermeasures.

Capture

Those held physically captive have few, if any, defences other
than their own psychological strength. Their one asset is the
possession of information that can be withheld.ll But the great
disparity of physical power allows the captor to treat a prisoner as
he chooses. The ethical dilemma is how far can the captor go-
from scrupulously observing the prisoner's rights through to
sustained torture. Can any moral lines be drawn in this grey area?
Again, methods will be considered in approximate order of
harmfulness.

(a)Kid gloves

This approach seeks information without, for instance, the use
of pressure, threats, inducements, and coercion. The prisoner may
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even be free to refuse to answerquestions orterminate an interview
without fear of consequences. Strict rules may be spelled out in
national codes as they are for prisoners of war in the Geneva
Conventions.l2 The moral basis for such an approach is that it
maximises respect for human rights, encourages trust in official
institutions and protects interrogators from demeaning practices. lt
may even pay dividends in the short term. Christopher Mackey
recounts how one prisoner in Afghanistan, after lengthy intenogation,
decided to assist the United States on the grounds that if 'this was
the worst theAmericans were going to do', he would change sides.is

Even within strict guidelines, however, those held prisoner are
inevitably under some pressure. They may not know the length of
their confinement; they may be anxious about family and friends;
they may fear mistreatment in the future despite assuiances to the
contrary. Can interrogators play on these concerns without
overstepping the mark? Another grey area is the manipulation of
privileges: all prisoners are treated according to minimum standards
but those who cooperate are given preferential treatment. The use
of deceptions such as posing as agents of anothercountry, exploiting
forged documents or pretending that other prisoners have given
information pushes the moral boundaries to the limit and perhaps
beyond.la

(b)Velvetgloves

lf kid gloves do not work, information can be sought through
deliberate threats of violence, whether implicit or explicit. Fear is
created that the 'iron fist' hidden in the velvet glove could be used.
The'good cop, bad cop'routine often produces this uncertainty-
what if the bad cop gets to make the decision? Human rights and
dignity are abused in some measure, and persistent or extreme
threats can cause severe psychological harm to the victim even if
never actually carried out.

A difficult moral issue here is whether one may legitimately
threaten to do something that is wrong in order to achieve a good
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outcome. Does it make a difference ethically if one has no intention
of carrying out the threat should information not be forthcoming?
Similar dilemmas are found in other cases where the threatener
wishes to benefit from a threat but prefers not to carry it out. These
range from disciplining children ('do that again, and l'llthrash you')
to nuclear deterrence ('if you attack Washington, we'll destroy your
nation').

(c)Surgical gloves

This approach works on the mind of the prisoner in the present

time rather than creating some fear about the future. The most
obvious case is the use of drugs to extract information, a process
which entails some harm-making an individual do what he does
not want to do-but is likely to be short-term and relatively painless.

Use of a 'truth serum', it has been argued, is morally acceptable
and permissible under US law.ls Whether drugs of this kind are likely

to be successful is another matter.

Another method is the humiliation of prisoners. This need not
involve physical contact but relies on manipulation of personal and
cultural values. Techniques such as sexual flaunting in front of
prisoners and abuse of the Koran have been reported. Other
methods such as using dog collars or forming human pyramids of
naked prisoners do involve limited force, but it is the immediate
psychological effect that is harmful rather than the physical measures
employed. Whether such treatment is more acceptable in moral
terms than direct physicalforce can be debated.

(d)Boxing gloves

Physical pain is inflicted by direct or indirect methods and
psychological disorientation is sought by physical routines, e.g, sleep
disruption, stress positions, hooding, isolation, or incessant loud
music. lmplicitly or explicitly there is a threat of more to come'
Physical and psychological hurt short of outright torture is imposed
directly on the prisoner-hence the analogy with boxing gloves which
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are designed to inflict pain but less so than bare knuckles. This
extends to causing pain to a third party as a means of manipulating
the prisoner.

There is room for much ethical debate over what can be called
'robust interrogation'. The United States has attempted to define
some of these techniques as acceptable, and others as
unacceptable, in dealing with prisoners in Afghanistan, lraq and
Guantanamo Bay. However, no clear moral dividing lines are evident
(many would argue that all methods are acceptable; others that none
are acceptable). Two principles relating to the effects on the prisoner
can be suggested. One relates to the length of time the pain is inflicted
and the time needed to recover. The shorter period of pain and the
faster the period of recovery it can be argued, the more acceptable
the method.

A second principle suggested is that treatment permitted in regard
to one's own soldiers-for example, at training camp-ought to be
permissible against prisoners.16 Thus Australian soldiers at risk of
enemy capture are subjected to harsh resistance to interrogation
(RTl) training which includes being blindfolded and stripped naked,
as well as stress positions, sleep deprivation, intense questioning
and sexual humiliation. The argument, however, overlooks the fact
that trainees are usually volunteers (unlike captives) and that training
is carried out under strict controls for a beneficial purpose. There is
also the possibility that some training in a military force may actually
be unethical.

(e)lron fist-torture

Here the gloves are taken off altogether and severe physical pain
inflicted directly and deliberately. 'Just two minutes. Give me just
two minutes alone with him' is a wish sometimes heard from
interrogators. Mackey cites such a case in Afghanistan, but observes
that it could lead to twenty years imprisonmentforthe interrogator.lT
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The temptation to use torture against prisoners to gain information
is always present and some countries practise it routinely or condone
it unofficially. Certain legal systems even acceptthe results of torture
as evidence in a court of law. Torture is a reality and its ethical
standing has been examined at length. Here it is necessary only to
outline the debate

The simple deontological or duty-based approach is to condemn
the practice outright. lt is never justifiable, even if in some cases
good results can be obtained by torture. International law takes this
approach through the prohibitions contained in the ConventionAgainst
Torture and the Universal Declaration of Human Rights.

An immediate problem is how to define the prohibited activity.ls
Too narrow a definition creates widespread concern since it permits
a great deal of violence short of torture as defined. Thus a

memorandum by the US Assistant Attorney General Jay S. Bybee
released in June 2004 proposed defining torture as physical pain

equivalent to that'accompanying serious physical injury, such as
organ failure, impairment of bodily function, or even death' or mental
pain resulting in'significant psychological harm of significant duration,
e.g. lasting for months or even years'.1s A narow definition, however,
may be more likely to be enforced.

Awide definition of torture, on the other hand, undermines support
for the prohibition of hard-core torture. Banning stressful intenogation
techniques is liable to drive them underground and generate
disrespect for rules. Wide definition may also undervalue the
suffering of thosewho have experienced theworst kind.mYet if torture
is to be prohibited, it can be argued, a definition that covers the grey
areas is desirable.2l

Can torture ever be justified to extract information? The main
argument in favour is the consequentialist claim that, as a last resort,
torture may yield information that prevents a greater abuse of human
rights. Severalfactors can give moral weight to this view:
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. the harm to be prevented is very great-imagined scenarios often
include weapons of mass destruction;

. a real possibility exists that the information sought will allow a
disaster to be prevented-the 'ticking bomb' can be disarmed;

. the certainty or near-certainty that the victim has the relevant
information;and

. the degree of culpability of the victim{ne who has actually placed
a'ticking bomb'or has committed outrages in the past may be
more 'deserving' of torture. Terrorists can be regarded as being
'at war'with society and hence to have lost their immunity from
attack.22Although, whether anyone can lose'inalienable' rights is
a problem here.

Those who argue for torture also point to practical and political
considerations:

. there are instances (even if rare) where torture is known to have
saved lives;

. use of torture can be made exceptional and subject to specific
approval at the highest levels;

. legal control of torture is more satisfactory than an ineffective
prohibition which drives it underground;23 and

. if terrorists know that torture will not be used, they will be more
likely to hold out against robust interrogation, especially if they
have been trained to resist.24

Those who oppose torture may concede some or all of the above
points but argue that

. it is still inherently wrong (the deontological or duty-based
position). Even if good can sometimes be achieved, torture should
still be prohibited. This is the cost of virtue;
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. arguments for torture often rely on extreme and hypothetical
situations but'artificial cases make bad ethics';25

. there can be no defined limit to an act of torture-the victim must
believe it will continue until they break;

. there is a 'slippery slope' in that, once torture is permitted, its use
will naturally and inevitably widen; and

. someone must carry out torture. What impact does torture have

on the torturers themselves and on their society? How are they
to be trained? Torture is incompatible with professionalism.26

Debate about torture is characterised by extreme positions. An
extreme activity does not easily permit compromise either in practical

or ethical terms. Permitting torture on occasions entails (or should

entail) extraordinarily difficult judgement. What is apparent is that
acceptance of torture makes acceptance of all other methods more

likely.

Ethics and Responsibility
This chapter has focused on those who actually seek information,
but their activities-and their moral position-can be further
complicated by the actions of others. For example, mistreatment of
prisoners by jailers at Abu Ghraib was not necessarily connected
with intenogation.2T However, in practice, prisoners draw a natural
conclusion: cooperating with interrogators will lead to better
treatment. Can intenogators ethically take advantage of this situation?

Also difficult to justify is the attempt to shift responsibility through the
practice of 'rendition'-handing prisoners over to other countries
known to use torture.

The ethics of information-gathering for intelligence purposes faces
an unfavourable environment. Lack of transparency and
accountability, the high stakes involved, disparities of power, the

difficulties of judgment about legitimate targets and legitimate
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methods-all conspire to starve ethical principles of oxygen.
However, human conscience, a certain respect for human rights
and a sense of professionalism, together with the discipline of
reciprocity, may help sustain some ethical principles in 'the great
game'. Something can be expected, but not too much.
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CHAPTER 3

NATIONAL SECU RITY VERSUS CtW L LIBERTIES:
RIGHTS-BASED OBJ ECTIONS TO

THE IDEA OF BALANCE'

Ch ri stophe r M ich aelse n

The academic, political and public discourse on anti-terrorism law
and policy has been frequently revolving upon the idea that a balance
must be struck between national security and civil liberties. This
idea, however, is problematical for a number of interrelated reasons.
First, a simple balancing approach does not give adequate
consideration to the philosophical and conceptual underpinnings of
the notions of liberty and security. Liberty is a precondition of and
interrelated with security. As a consequence, the two goods cannot
be balanced against each other logically. Secondly, commentators
invoking the balance metaphorto justify new security laws to counter
the immediate dangers posed by terrorism do not give appropriate
weightto the long-term consequences of curtailing fundamental rights
and liberties. Despite some possible short-term gains in security,
some countermeasures may actually increase the potential for
terrorism and diminish security in the long run. Thirdly, tough
questions need to be asked as to whether a diminution of libefi
actually enhances security or whether we are trading off civil liberties
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for purely symbolic gains and psychological comfort. Finally, there
are major rights-based objections to a simple balancing exercise.
These rights-based objections will be outlined in this chapter.

Consequentialism in the Realm of Civil Liberties?

The idea of balancing liberty and security basically rests on the
assumption that individualrights can and must be balanced against
the interests of the greater community-or, put in the context of
counterterrorism, that the civil liberties and human rights of
individuals must be sacrificed in order to gain greater security for
the majority.2 This utilitarian calculus finds its philosophical roots in
the doctrine of consequentialism. As its name suggests,
consequentialism is based on the view that normative properties

depend only on consequences. The paradigm form of
consequentialism is utilitarianism, whose classic proponents were

Jeremy Bentham and John Stuart Mill.3 According to Bentham, for
example, an act is morally right only if it causes 'the greatest
happiness for the greatest number'.4 lt is not the purpose of this
chapter to examine in greater detail the philosophy of
consequentialism in all its aspects and criticisms.s Suffice it to say
that a consequentialist approach may not be appropriate in the realm

of civil liberties.o Civil liberties are associated with rights. And, as
leading political and legal philosophers of the 20th and 21't centuries
have pointed out, rights discourse is often resolutely anti-
consequentialist. Being superior to mere individual and societal
interests, rights are generally not vulnerable to routine changes in
the calculus of social utility.

Two of the most powerful arguments in this regard have been
made by the late Harvard philosopher John Rawls and by London-
based theorist Ronald Dworkin respectively. Again, itwould be foolish
to assume that the nuanced arguments as advanced by these
scholars could be adequately summarised here. Nevertheless, it is

helpful for the purposes of this chapter at least to outline briefly some
key features of their lines of reasoning.
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ln A Theory of JusticeJohn Rawls argues that a just society would
be based on two principles.T His theory follows from the social
contract tradition and develops a contractarian view ofjustice in which
principles of justice are themselves the object of a kind of social
contract. The first principle of justice states that all individuals have
an equal right to liberty. Once this liberty is satisfied, the second
principle is considered. This second principle states that socialand
economic inequalities shall be arranged to the greatest benefit of
the least advantaged of society. The hierarchy of the two principles
in this order is justified by two rules of priority. The first priority rule,
the priority of liberty, states that the principles of justice must be
ranked in 'lexical order'.8 Consequently, liberty can only be restricted
for liberty's sake in situations where the limitations would strengthen
the total system of liberty shared by all, or when unequal liberty is
acceptable to those with the lesser liberty.s The second priority rule,
justice over efficiency and welfare', is concerned with the maximising
of advantages and opportunities. The inequality of opportunities is
acceptable when it enhances the opportunities of those with the
lesser opportunities, and the excessive rate of saving by those with
the most advantage must, on balance, mitigate the burden of those
bearing the hardship. In other words, justice is achieved when
unequal opportunities are weighted towards the least fortunate and
the accumulation of wealth is just when it helps to alleviate the
burdens of the less fortunate. In contrast to consequentialists and
utilitarians, Rawls thus does not allow some people to suffer for the
greater benefit of others.

Ronald Dworkin has taken a similar approach. ln Taking Righfs
Serious/y he argues that rights claims must generally take priority
over alternative considerations when formulating public policy and
distributing public benefits.10 Rights are best understood as so-called
'trumps' over some background justification for political decisions
that formulates a goal for the community as a whole. As Dworkin
put it:

The existence of rights against the Government would be
jeopardized if the Government were able to defeat such a right by
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appealing to the right of a democratic majority to work its will. A
right against the Government must be a right to do something
even when the majority thinks it would be wrong to do it, and when
the majority would be worse off for having it done. lf we now say
that society has a right to do whatever is in the general benefit, or
the right to preserve whatever sort of environment the majority
wishes to live in, and we mean that these are the sort of rights that
provide justification for overruling any rights against the Govemment
that may conflict, then we have annihilated the later rights.1l

According to Dworkin, the notion of rights as 'trumps' expresses
the fundamental ideal of equality upon which the contemporary
doctrine of human rights rests. Treating rights as'trumps'is a means
of ensuring that all individuals are treated in an equal and like fashion
in respect of the provision of fundamental human rights. Fully
realising the aspirations of human rights may not require the provision

of 'state of the art' resources, but this should not detract from the
force of human rights as taking priority over alternative social and
pol itical considerations. 12

The application of Rawls' reasoning to the culrent talk of balance
may lead to the conclusion that a trade-off between liberty and security
is simply ruled out. Security would fall into the domain of the (second)
principle governing social and economic goods and, due to lexical
inferiority, could not be 'balanced'against the superior principle of
liberty. Similarly, considering Dworkin's argument on rights being
'trumps' over societal interests, civil liberties would be practically
impervious to social utility arguments. The security of the whole
community would constitute a public interest which generally would
not be 'balanceable' with rights since the latter stand on superior
moraland legalplanes.

The argument presented here rests on the assumption, of course,
that civil liberties are qualitatively equal to rights. However, one may
well argue that anti-consequentialist concepts of liberty and rights,
as formulated by Rawls and Dworkin, cannot be applied to civil
liberties straightfonrardly. lt is not the purpose of this chapter to get
very much further into the discussion of this problem. The aim of
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the brief discourse on consequentialism was merely to indicate that
a simple balancing exercise may neglect significant aspects of the
jurisprudential underpinnings of both liberty and security.

Security as Individual Right or State Purpose?
It has been argued that rights appear practically impervious to social
utility arguments. However, even non-utilitarians acknowledge that
rights can hardly be absolute in all the circumstances. As Dworkin
has pointed out, 'someone who claims that citizens have a right
against the Government need not go so far as to say that the State
is neverjustified in overriding that right'.13 He has suggested that the
State may override a given right when it is necessary to protect the
rights of others. Accordingly, for security to be balanceable with
human rights and civil liberties, it would have to be construed as an
individual right, whose protection could at times necessitate
overriding liberty rights. The question that thus needs to be asked
is: can security constitute an individual right?

The idea of a human right to security has been debated for some
time. Nonetheless, it has received particular attention in the context
of antitenorism legislation introduced in the aftermath of the attacks
on 11 September 2001.ln Australia, for instance, Attorney General
Philip Ruddock has invoked the right to security as a basis for
introducing wide-ranging anti-terrorism laws. For Ruddock, the
existence of this right was hardly questionable since it was also
protected by Article 3 of the UN Universal Declaration of Human
Rights (UDHR) and Article 9 of the UN International Covenant on
Civil and Political Rights (ICCPR).14

ln creating laws to respond to the new security environment, the
Australian Government is striving towards the twin goals of security
and justice. The Government does not assume that protecting
national security is opposed to protecting the civil rights of
Australians, particularly the most fundamental right of all-the righf
to human security. The achievement of these goals should not be
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seen as separate ideals. Indeed, Australia's human rights obligations
under both the ICCPR and the UDHR include the rightto security.ls

Robert Cornall, the Secretary of the Attorney-General's
Department, has also invoked international human rights lawto justify

invasive anti{errorism legislation. For Cornall, the right to security
entitles not only the individual but also the community as a whole to
government protection against terrorist attacks:

There was not much need to think about community rights in the
20h century because they were not under any obvious challenge.
This allowed individual rights to flourish without regard to the broader

setting of community rights. ... But things are a bit different now.

Australia and Australians have been nominated as tenorist targets.
We have to ensure that we take all the steps necessary to protect

the safety of our community as a whole and, in the process, to
protect the rights of individuals within our society. This aim is totally
consistent (with)the Universal Declaration of Human Rights which

states in Article 3 that every person has the right to life, liberty and

security of person. Our individual rights have to sit comfortably with
this oveniding human right to which every one in our community is
entitled. 16

Both Ruddock's and Cornall's invocation of the concept of the
right to security is at best misleading and at worst plainly wrong. To

begin with, the notion of 'community rights' is inconsistent with the
very idea of liberal democracy. ln a liberaldemocracy, only individuals,
not the society as a whole, can bear rights and legal obligations.
And here is the crux and first weakness of Cornall's argument. He

treats the community as an organism that makes decisions and
has rights that can override those of individuals. But only individuals
choose, act, and pursue interests and can bear human rights in the
first place.

It is equally problematic to refer to the right to liberty and security
of person as a basis for intrusive anti-terrorism laws. lt is beyond
question thatthe UDHR as well as the ICCPR and its corresponding
regional instruments like the European Convention on Human Rights
(ECHR)and the Inter-American Convention on Human Rights protect



Ethics of War in a Time of Terror 4T

the right to liberty and security of person. Article 5(1) of the ECHR
states that'everyone has the right to liberty and security of person.
No one shall be deprived of his liberty save in the following cases
and in accordance with a procedure prescribed by law'. Similarly,
Article 9(1) ICCPR states that everyone has the right to liberty and
security of person. No one shall be subjected to arbitrary anest or
detention. No one shall be deprived of his liberty except on such
grounds and in accordance with such procedure as are established
by law.

It is widely accepted, however, that this right does not relate to
some broader right to safety or to any obligation for the State to
protect with positive measures the physical integrity of its citizens.lT
On the contrary, the right to liberty and security of person seeks to
confine the power of the State to coerce individuals through arbitrary
arrest and detention. As Monica Macovei has pointed out, the
expression 'liberty and security of person' has to be read as a whole.
'Security of person' must be understood in the context of physical
liberty. lt cannot be interpreted as referring to different matters (such
as a duty on the State to give someone personal protection from an
attack by others, or right to social welfare).18 This interpretation has
also been confirmed by the European Court of Human Rights in
Strasbourg.ls

The idea of a right to security has not only featured prominenfly in
the recent political discourse on counterterrorism, but also in the
academic debate on the matter.2o The German scholar Giinther
Jakobs, for example, has sought to construe an individual right to
security by referring to the State's obligation to protect the citizenry.
ln reverse, he argues, the State's duty to protect creates a positive
individual right to security which includes the protection from physical
harm.z1 This argument, however, is unconvincing for both factual
and dogmatic reasons. Firstly, a review of severalconstitutions and
bills of rights of leading liberal democracies reveals the absence of
any specific right to security in the sense of a right to personal
protection. The classic liberal democratic constitutions of the United
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States and Germany (1949), for instance, do not contain any right to
security at all. Other constitutions like the ones of Austria (updated
2000, Article 1), Cyprus (1960, Appendice D, Part ll, Article 11),

Estonia (1992, Article 20), Hungary (1949, Article 55), Latvia (1992,
Articfe 94), Malta (1964, Article 32), Portugal (1970, Article 27) and
Spain (1978, Article 17) recognise a right to security, as does the UK
Human Rights Act 1998. However, as with the international human
rights instruments, these constitutions refer to the right to security
in the context of personal liberty and freedom from arbitrary and
oppressive State action.

The idea of an individual right to security is also problematic for
systematic and dogmatic reasons. ln liberal democracies, it is one
of the primary purposes of the State to protect human rights and
fundamental freedoms. lt is the respect for and the protection of the
rule of law and of human rights in their entirety which lead to and

help to maintain national security.22 lf, however, national security is

partly a result of the State respecting, protecting and facilitating a//

human rights, it would not make sense, from a systematic and
dogmatic point of view, to create or recognise a separate and/or
exclusive legal title or good which allows for an individual claim to
security.23 Otherwise a situation is created in which security policy

would become an end in itself rather than a means of facilitating the
realisation of liberty. Security policy would then be independent of,

and/or competing with, the State's duty to respect and protect human
rights. lt would become qualitatively equal or superior to the State's
obligation to protect human rights. This would ultimately lead to an
unlimited relativism where security may always trump the (then)
competing interest of human rights protection. This, however, is

incompatible with the very idea of liberal democracy. lt is a defining
characteristic of liberal democracy that security policy is normatively
bound to the rule of law and to human rights and not an end in itself.

Indeed, such reasoning would resemble the political
authoritarianism formulated by the German political and legal theorist
Carl Schmitt during the political turmoil of the Weimar Republic.
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Schmitt claimed that the 'existence of the state is undoubted proof
of its superiority over the validity of the legal norm'.24 Because the
norms of a legal system cannot govern a state of emergency, they
cannot determine when such an exceptional state holds, or what
should be done to resolve it. Consequently, every legal order
ultimately rests not upon norms, but rather on the decisions of the
sovereign. The essence of sovereignty lies in the absolute authority
to decide when the normal conditions presupposed by the legal
authority exist. For Schmitt, the respect and protection of human
rights and civil liberties were thus subsidiary to the security
considerations of the government (as sovereign).25 lt is well known
that several aspects of this political theory led to a defence of
authoritarian dictatorship and initially to Schmitt's own personal
support of National Socialism and the Third Reich.

Even if one accepts the assertion that in certain circumstances
a right to security (in the sense of personal protection) may be
constructible, this is all the more problematic in the case of
internationaltenorism. In contrastto civil liberties, which are precisely
defined, the public good of security is generally unspecific. Arnold
Wolfers, for instance, has characterised security as 'the absence
of threats to acquired values'.26 Likewise, David Baldwin defined it
as 'a low probability of damage to acquired values'.27 Normatively
speaking, security can only be negatively defined, in the sense of
defence againsf dangers. As a consequence, the definition of these
dangers, including their individual assignment, is essential.

The definition of these dangers and their individual assignment
might have been possible in previous tenorism crises. For instance,
in the cases of left-wing terrorism in Europe in the 1970s and 1980s
as well as in the cases of separatist terrorism in Spain and
elsewhere, the threats arose from a limited number of individuals
operating in a locally confined and restricted environment. As far as
the current threat of international terrorism is concerned, however,
the individualisation of dangers is no longer possible. The threats
and dangers arise from diffuse transnational organisations and
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networks without any single sponsor or home-base. lf, however, these
dangers cannot be sufficiently defined and/or individually assigned,
then it is imperative to consider security as a State purpose rather
than as an individual right of legal subjects.2s As Oliver Lepsius has
noted, this positive State purpose of guaranteeing security must not

be confounded with the negative legally protected right of defence
against danger; othennrise the different levels get confused.2e This
would either lead to security demands which the State is not able to
fulfil, or indicate the failure of the legal system' Security thus
constitutes an objective that stands above positive law lt must not

be used as an argumentative tool on the level of positive law;

otherwise positive law can always be trumped by the hyper-positive
idea.

Conflicting Rights and the Right to Life

It has been argued that security does not constitute an individual

right of legal subjects, and that it therefore cannot be 'balanced'

against individual civil liberties. A popular move by supporters of
draconian anti-terrorism laws is then to invoke the right to life of
victims of terrorist violence. The right to life, so the argument runs,

is the supreme human right which trumps all other human rights. At
first, such reasoning may appear plausible as well as compatible
with the non-consequentialist idea that rights may be balanced
against each other but not against social utility. After all, balancing
the right to life against other rights would see rights on both sides of
the equation. Nevertheless, upon closer examination, this line of
argument is problematic for at two major reasons.

Firstly, it is important to realise that the sources of rights violations
are different. The right to life of tenorist victims is infringed upon by
terrorist action whereas violations of other civil liberties and human
rights through anti-tenorism legislation find theirorigin in government

action. A government may only be indirectly responsible for the
violation of the right to life of terrorist victims (for example, through
inaction). Thus the question to be asked is: is a government's
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inaction-that is, refraining from introducing legislation or measures
that might prevent terrorists from infringing upon the right to life of
their victims{ualitatively equal to the direct action of introducing
repressive laws? lt is only when government inaction is regarded to
be qualitatively equal to direct government action that one can
justifiably invoke the right to life as a 'balancing right'.

Secondly, while the right to life is undoubtedly one of the most
fundamental human rights, it is highly questionable whether it
automatically trumps all other human rights. Indeed, the business
of conflicts of rights is a terribly difficult area with which legal
philosophers and practitioners are only just beginning to grapple.30A
concept that seems to enjoy broad acceptance, however, is that of
indivisibility, interdependence and universality of all human rights.
This concept, officially recognised by the UDHR, further refined by
the UN Human Rights Conference in Vienna in 1993 and cited by
many UN documents since, provides that human rights are based
on respect for the dignity and worth of all human beings. While the
right to life encompasses the right to live itself, it also includes the
notion that life ought to be lived with dignity. And it is in this respect
that the right to life is not as easily 'detachable' from other important
rights such as the right to liberty and security of person. The protection
of the right to life thus cannot go so far as to constitute a supreme
justification for the curtailment of all other rights. Otherwise, a
situation is created where other human rights would ultimately lose
all effect since they always could be infringed upon in the name of
protecting the right to life.

Conclusion

This idea that a 'balance' must be struck between national security
and civil liberties is problematic for a number of intenelated reasons.
From a rights-based perspective, these include particularly the
jurisprudential problem of whether and to what extent civil liberties
can be actually balanced against community interests at all. Afurther
objection to the notion of balance stems from the argument that
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security constitutes a 'state purpose' rather than an individual right
of legal subjects. As a consequence, security cannot be legitimately
balanced against individual rights and liberties. Finally, even if security
is conceived as originating in a government's duty to protect the
right to life of citizens, this right to life cannot be easily invoked to

curtail other fundamental rights and freedoms.

When assessing the impact of anti-terrorism legislation on civil
liberties it is thus imperative to avoid the simple rhetoric of 'balance'.

The use of crude metaphors can never be a substitute for sound

reasoning, sensible decision-making and effective policy work.
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CHAPTER 4

ETHICS IN THE TIME OF ANTHRAX:
BIOLOGICAL TH REAT ASSESSM ENT

IN THE UNITED STATES

Christian Enemark

ln the weeks following the 11 September 2001 attack on the World
Trade Center, five Americans died after being deliberately infected
with anthrax bacteria. Although the two events were almost certainly
of separate origin, in combination they generated intense fears of a
future biological attack causing mass casualties. The US
Government had been aware of the increasing potential for
biotechnology to be misused long before the anthrax attacks, and
the Clinton Administration had begun bolstering US biodefence
capabilities in the late 1990s. In the post-11 September 2OQ1
atmosphere, however, annual federal government spending on
biodefence programs has increased enormously-from $US414
million in FY2001 to $US7.6 billion in FY2005.1 This chapter
discusses the legal and ethical questions arising from past and
current US biodefence projects. Such projects might reduce the
vulnerability of Americans to a biological attack, but they also pose
risks to national and international security. Of particular concern are
projects, conducted for 'threat assessment' purposes, which
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investi gate offensive biological weapons (BW) capabil ities. The main

challenge for the United States is to pursue biodefence in a way that
does not endanger the norm against deliberate disease, as embodied
in the 1972 BiologicalWeapons Convention (BWC).

Threat Assessment

At the Los Alamos National Laboratory in New Mexico, scientists
build elaborate computer models of cities and then simulate the fallout
from a hypothetical terrorist attack. Findings from simulations of a
smallpox release in a major city have contributed to the debate in
the United States over whether targeted vaccinations or mass

vaccination of the entire country is preferable. In July 2005, a scientist
on the smallpox simulation project, James Smith, told the
Washington Posf: 'We're trying to be the best terrorists we can be'
Sometimes we finish and we're like, "'We're glad we're not terrorists"''
lf ever the simulations got into the wrong hands, Smith said, '[i]t

would be a terrorist recipe for doing something terrible'.2 Computer
modelling of a smallpox event probably does not contravene the
BWC, although the LosAlamos example illustrates how information
obtained in the interests of defence could be used for offensive
purposes.

Research and development projects on BW threat assessment
involve experimenting with the offensive applications of pathogens

so as to determine appropriate countermeasures-a practice known
as 'red teaming'. In order to develop medical defences against a
putative BW agent, it is necessary to understand (1) the underlying
mechanisms for pathogenicity, including infectivity and virulence;
(2) the way in which a micro-organism evades the human immune
system or acquires resistance to antibiotics; and (3) the ways in
which the agent may be dispersed, and its infectivity by each route.
However, an understanding of these factors is also exactly what
would be required for the development of BW.3
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Article I of the BWC prohibits the development, production and
stockpiling of BW, but the Convention is silent on the question of
research. In accordance with National Security Decision
Memorandum 35, issued by National Security Advisor Henry
Kissinger on 25 November 1969, the United States interprets its
responsibilities under the BWC as permitting 'research into those
offensive aspects of bacteriological/biological agents necessary to
determine what defensive measures are required'.a The
memorandum did not specify what types of research were justified
for defensive purposes. On 23 December 1975, National Security
Advisor Brent Scowcroft issued a second memorandum authorising
'vulnerability studies' as permissible under the BWC, but there was
no express authority for the creation of novel pathogens or the
investigation of weaponisation techniques for threat assessment
purposes.s In May 1989, however, in testimony before the US Senate
Committee on Government Affairs, Colonel David Huxsoll,
commander of the United States Army Medical Research Institute
for Infectious Diseases (USAMRIID), stated that research to produce
more virulent agents, to stabilise agents, and on dissemination
methods, was prohibited by the BWC.6

Such comments by a US military officer today would not reflect
the view of the Department of Defense on what constitutes 'defensive'
work. At present, a number of US Government agencies are
undertaking or plan to undertake research in exactly the areas cited
by Huxsoll. Most prominent among these is the National Biodefense
Analysis and Countermeasures Center (NBACC). Due to be
completed in 2008, it is intended to provide the United States with
high-containment laboratory space for biological threat
characterisation and bioforensic research. NBACC will form part of
the National Interagency Biodefense Campus at Fort Detrick,
Maryland alongside USAMRIID and other government research
facilities. lts programs will investigate the infectious properties of
biological agents, the effectiveness of countermeasures,
decontamination procedures, and forensic analysis. Part of NBACC
is the Biological Threat Characterization Center, which will conduct
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laboratory experiments aimed at filling in information gaps on curent
and future biological threats. The Center will also assess
vulnerabilities, conduct risk assessments, and determine potential

impacts in order to guide the development of countermeasures such
as detectors, vaccines, drugs, and decontamination technologies.T

Non-government experts on biologicalwarfare have argued that
many of the activities to be undertaken by the NBACC could readily
be interpreted by outsiders as the development of BW under the
guise of threat assessment.s ln particular, weaponisation projects

and the construction of novel (i.e., not previously existing) pathogens

arguably cnnstitute breaches of Article I of the BWC. ln a February

2004 presentation, Lieutenant Colonel George Korch, Deputy
Director of NBACC, revealed that one of his Center's research units
intended to pursue a range of topics including 'aerosol dynamics',
'novel packaging', 'novel delivery of threat', 'genetic engineering', and
'red teaming'. At one point in his presentation, Korch summarised
the threat assessmenttask areas as: 'Acquire, Grow, Modify, Store,

Stabilize, Package, Disperse'.e Such language is identical to that
which might describe the functions of an offensive BW program.

To demonstrate exactly how a BW threat assessment project

might contravene international law, the next section weighs the details

of three past US projects against the prohibitions contained in Article

lof the BWC.

Possible US Breaches of the BWC

ln September 2001, the New York Times revealed the existence of
three classified US projects which all appeared to contravene the
legal limits laid down by the BWC:

. from 1997 to 2000, Project Clear Vision involved building and

testing a Soviet-model bomblet for dispersing bacteria;

' from 1999 to 2000, Project Bacchus investigated whether a
would-be tenorist could assemble an anthrax production facility,
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undetected by US and foreign governments, using commercially
available materials and equipment; and

. in early 2001, Project Jefferson involved the recreation of a
vaccine-resistant strain of anthrax bacteria.l0

Although a number of authors have already questioned the legality
of these projects in general terms,11 this section assesses the issue
in greater detail using the precise wording of Article I of the BWC:

Each State Party to this Convention undertakes never in any
circumstances to develop, produce, stockpile or otherwise acquire
or retain:

(1) Microbial or other biological agents, or toxins whatever their
origin or method of production, of types and in quantities that
have no justification for prophylactic, protective or other peaceful
purposes;

(2) Weapons, equipment or means of delivery designed to use
such agents or toxins for hostile purposes or in armed conflict.

ClearVision

Of the three projects, the one most likely to have contravened
the BWC was Clear Vision. This involved tests of bacteria bomblets,
builtaccording to a Soviet model, and conducted by Battelle, a military
contractor in Columbus, Ohio. The bomblets were filled with simulant
pathogens and tested for their dissemination characteristics and
performance under different atmospheric conditions. Experiments
in a wind tunnel revealed how the bomblets, after being released
from a warhead, would fall on targets.l2 Before the testing took place,
some US Government legal experts had argued the experiments
were not a breach of the BWC provided they were not intended for
offensive purposes. Other officials argued that a weapon was, by
definition, meant to inflict harm and therefore crossed the boundary
into offensive work: 'A bomb was a bomb was a bomb'.13
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Indeed, on a close reading of Article l, there is a strong case to be

made that the BWC bans delivery systems categorically, whether
intended for defensive purposes or not. Article l, paragraph (1) of the
Convention permits the use of biological agents or toxins of types
and in quantities justified for 'prophylactic, protective and other
peaceful purposes'. This is generally construed to include the
development of medical defences against biological attacks.
Paragraph (2), however, is worded differently. lt prohibits'weapons,
equipment or means of delivery designed to use such agents or
toxins for hostile purposes or in armed conflict'. There is no provision

for delivery mechanisms to be justified for'prophylactic, protective

and other peaceful purposes', and the paragraph does not
contemplate delivery mechanisms being intended for hostile
purposes. In other words, biological agents are dual use but BW
delivery mechanisms are not.

The drafting of international treaties is an arduous process
involving careful and deliberate choices of language. lt is therefore
significant that paragraphs (1) and (2) of Article I are written differently.
Former US ambassador James Leonard, who led the original US
negotiations of the BWC, has explained why the language of Article

I with regard to delivery devices is more restrictive. According to
Leonard, the BWC was never intended to legitimise the development
and production of delivery devices for defensive purposes. lf it were,
countries would be able to develop and build the components for an

entire weapon in the name of defence.la This interpretation of Article
I was also a feature of draft recommendations for a biodefence code

of conduct distributed by a group of NGOs to official delegations
attending the resumed session of the Fifth BWC Review Conference
in November2002.The NGOs argued that it is not permissible, even
fordefensive purposes, to construct delivery mechanisms desrgned
for hostile use, whether or not hostile use is intended at the time of
construction.l5

Although a weaponisation project like Project ClearVision would
be outside the limits of the BWC, it could nevertheless be considered
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legal under US domestic law UnderT1tle 18, section 175 ('Prohibition
with respect to biological weapons') of the United States Code, the
development, production, stockpiling, transfer, acquisition, retention,
or possession of any biological agent, toxin, or delivery system for
use as a weapon is prohibited. However, the legislation defines the
term'for use as a weapon'to exclude'the development, production,
transfer, acquisition, retention, or possession of any biological agent,
toxin, or delivery system for prophylactic, protective, or other peacefu |

purposes' (emphasis added). The difference in wording compared
to that of Article I of the BWC might well have led some US officials
to believe there was nothing wrong with Project Clear Vision.

Bacchus

Project Bacchus (named after the Roman god of fermentation)
built a functioning facility that turned out two pounds of B anthracis
(anthrax) simulants-B thuringiensis and B globigii. The dried
bacteria particles were one to five microns in diameter-the size
most suitable for inhalation. As the journalists who revealed the
existence of this project observed: 'lf anthrax spores had been
dropped into the fermenters, the United States could have made
enough biological agent to mount a deadly attack'.16

On a favourable reading of Article I of the BWC, emphasising the
words in paragraph (1), Bacchus produced a harmless type of
biological agent in small quantities and therefore had a justification
for the peaceful purpose of investigating the capabilities of potential
enemies of the United States. Another reading, emphasising
paragraph (2), might be that, regardless of whether the biological
agents used were harmless, the United States had produced
equipment that was designed (albeit not intended) to use biological
agents for hostile (terrorist) purposes. In effect, the United States
had assembled everything necessary to produce BW short of an
actual micro-organism capable of causing disease in humans. This
means the BWC legality of Bacchus is at least questionable.
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Jefferson

Closer to being permissible under the BWC was Project
Jefferson. This involved experiments to reproduce the results of
Russian research, published by the journal Vaccine in 1997, that
had created a vaccine-resistant strain of anthrax bacteria. The
researchers had inserted genes from B cereus into I anthracis and
showed that the engineered bacteria were highly lethal against
hamsters, even when they had been inoculated with Russia's
standard anthrax vaccine.lT The US officials involved in the project

were mindful of the BWC and the need for defensive intent.
Accordingly, Jefferson was to produce only small quantities-<ne
gram or less<f the modified anthrax.ls

The relevant BWC wording is contained in the first paragraph of
Article l. On one interpretation, Project Jefferson had produced a
biological agent capable of evading a vaccine and was therefore of
atypewhich, in quantities howeversmall, had no peaceful purpose.

A more favourable reading of the Convention, and that which is
probably most fair, is that the project reproduced a type of biological
agent for the protective purpose of developing countermeasures
against a known threat. By the same reasoning, however, there would
be serious doubts about whether a peaceful purpose was behind
any military-linked effort to produce a new agent that had not already

appeared in the scientific literature. On this point turns the BWC
legality of some current US biodefence research into genetically
modified pathogens.le

Transparency and BW Proliferation

The above three projects were conducted in secret, and this reflects
the traditional instinct of governments to associate security with
obscurity. However, for the United States and any other country
engaged in BW threat assessment, a policy of transparency has
both legal and strategic advantages. From the perspective of
international law, greater transparency would facilitate monitoring of
member state compliance with the BWC. In addition, to the extent
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that transparency can lessen international suspicions about a given
country's biodefence program, this reduces the risk of BW
proliferation.

In its endeavours to address BW threats, a key challenge for the
United States is to pursue defences in a way that does not endanger
the norm against deliberate disease, as embodied in the BWC. ln
written testimony to the US Senate Committee on Foreign Relations
in 2001, Nobel laureate Joshua Lederberg argued:

We have to be careful to behave ourselves fully consistently with
abhorrence at the idea of using disease as a weapon. ... A particular
dilemma is how to study the BW threats in detail, how to develop
vaccines and other countermeasures, without attracting such
accusations [of breaching the BWC]. I believe the executive and
legislative branches could develop models of entrusted
transparency for oversight of such necessary studies, both for
assurance to global publics, and to be certain there are no careless
projects oblivious to the reputational or physical harm they could
inflict on our polity.2o

The importance of transparency was recognised in 1986 at the
Second BWC Review Conference when member states agreed to
specific confidence-building measures (CBMs). These were
extended and elaborated at the Third BWC Review Conference in
1991. The CBMs include:

exchange of data on research centres and high-containment
laboratories;

exchange of data on national biological defence programs and
associated facilities, as well as descriptions of the same;

declarations on vaccine production facilities;

exchange of information on unusual infectious disease outbreaks;

encouragement of publication of experiment results and
promotion of use of knowledge;
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. active promotion of scientific contacts through international
conferences, symposia, seminars and other forums for
exchange; and

. declaration of legislation, regulations and other BWC
implementation measures.2l

On the whole, the annual CBM returns of BWC member states
have been few in number and of poor quality. For some countries,
non-participation in the CBM process might be the result of technical
difficulties, insufficient personnel and limited resources. Other
countries, however, might simply be eschewing transparency' In the

case of the United States, there was no mention of Clear Vision,

Bacchus or Jefferson in its CBM declarations before the projects

were revealed by journalists in2001.22

lf similar projects had been carried out inside a designated 'rogue

stiate', theywould undoubtedly have been viewed bythe United States

and other Western countries as violations of the BWC' For this
reason, the latter cannot afford to be complacent about non-Western
perceptions of ostensibly defensive BW activities. As the British
Medical Association recently acknowledged,'some countries may
not view the West as benign in general and some biotechnology
work being carried out in the West as necessarily above suspicion''23

Indeed, the Soviet Union might have maintained its BW program

aftersigning the BWC in 1972 because it believed the United States

intended to do likewise, notwithstanding President Richard Nixon's
1969 decision to renounce biological warfare. ln his 1999 memoir
Biohazard, Soviet defector Ken Alibek reflected:

We didn't believe a word of Nixon's announcement. Even though
the massive U.S. biological munitions stockpile was ordered to be
destroyed, and some twenty-two hundred researchers and
technicians lost their jobs, we thought the Americans were only
wrapping a thicker cloak around their activities.'za

The difficulty of determining BWC compliance lies in the extent
to which it comes down to perceptions of a given state's intent. And
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because intent is hard to judge reliably, states naturally err on the
side of caution byfocusing on the capabilities of potential adversaries.
For a number of authors, allaying BW suspicions therefore requires
as much transparency as possible regarding such capabilities as is
consistent with national security.2s At the 2002 resumed session of
the Fifth BWC Review Conference, a group of NGOs recommended
that the results of biodefence activities might need to be kept
confidential, but that secrecy concerning the types and locations of
such activities should be disavowed.26 Similarly, Jonathan Tucker
advocates publicly describing defensive BW programs in general
terms while omitting technical details. This, he argues, would help
to build confidence in US compliance with the BWC without making
it easier for adversaries to circumvent planned defences.2T A recent
indication that the United States might be moving towards greater
transparency is the publication online of its 2004 return on BWC
CBMs.28

Beyond the legal issue of BWC compliance, transparency is also
important for strategic reasons. Since the end of the Cold War, and
beginning with the Clinton Administration, the United States has
shifted its focus away from the problem of state BW programs and
towards concerns about' bioterrorism' by non-state actors. However,
the dynamics of proliferation by states are still important today, For
at least three reasons, the very existence of the US biodefence
program might induce other countries to imitate it-BW proliferation
in a defensive guise. Firstly, to a highly suspicious military adversary,
the development of medical defences might constitute an attempt
to acquire protection for a nation's own military forces against a
biological agent that the nation intends to use in a BW first strike.2e
Prior to the 1991 Gulf Wat for example, one alleged reason why the
US military became concerned about the use of B anthracis was
the discoverythat lraqisoldiers captured in a covert pre-waroperation
had immunity against anthrax.3o

Secondly, any close association between 'defensive' BW work
and existing military programs can create nervousness in an outside
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observer. For example, the present conduct of classified biodefence
research at the Lawrence Livermore and Los Alamos National
Laboratories might cause other countries to be concerned about
possible US offensive intent because these facilities have historically
been used for nuclearweapons development.3l Thirdly, as discussed
previously, the greatest risk of BW proliferation is stimulated by US
threat assessment projects. In particular, rival nations might be

concerned that American exploration of novel BW threats could
generate scientific breakthroughs that put them at a strategic
disadvantage.32 The result could be a BW arms race.

Conclusion

In conducting defensive work on pathogenic agents, the United States

needs to be sensitive to how that work may be perceived by others'
There is a particular danger that current and planned US projects

on BW threat assessment could be seen as breaches, actual or
potential, of the prohibitions in Article I of the BWC. And that danger
appears more vivid in light of the possibility that the United States
has already violated the Convention through similar projects in the
past. Absent appropriate transparency measures, the development
of offensive capabilities for defensive purposes poses a serious risk

of undermining the international norm against BW. This in turn would

exacerbate and accelerate the problem of BW proliferation. Five
years on from the 2001 anthrax attacks, the United States must

ensure its biological countermeasures are not counterproductive.
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CHAPTER 5

CHALLENGING JUST WAR AND DEMOCRATIC
PEACE: ACRMCAL PERSPECTIVE ON KANT

AN D HUMANITARIAN INTERVENTION

Jeremy Moses

The legacy of lmmanuel Kantfor contemporary international relations
is complex and contested. Over the past 25 years we have, however,
seen an increasingly influential body of work put forward, usually
under the moniker of 'democratic peace theory', which has claimed
Kant as its philosophical progenitor.l Put simply, the central notion
of the democratic peace theorists is that liberal-democratic nations
do not fight one another and that this is best understood as the
contemporary manifestation of Kant's proposed 'republican peace',
putforward in his short treatise Toward Perpetual Peace, which was
first published in 1795. The obvious corollary to such an argument,
either implicitly or explicitly, is that'we'(always referring to Western
liberal-democracies) should do all in our power to convert those
states that do not subscribe to this political system, either by
persuasion or, if necessary, by force, in order to bring about the
promise of perpetual peace for generations to come.
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This paper aims to reconsider some of the assumptions about
Kantian philosophy that have been adopted within the democratic
peace literature, in order to demonstrate that not only are many of
the arguments put forward contrary to Kantian theory but further,
that Kant's warnings against adopting such a posture in international
relations offer some salutary lessons as to why Western liberal-
democracies should nof become involved in transforming the world
in its own liberal-democratic image.

Kant and Just War Theory

The first serious point of tension for those who want to use Kant
as the basis for a pro-interventionist position arises in relation to the
conflict between sovereignty and intervention. On this issue, it is fair
to say that the current'legal' prohibition on intervention underthe UN

Charter seems to be very much in keeping with the central tenets of
Kant's Perpetual Peace.Indeed, it is clear that Kant supported a
very strong notion of non-intervention, arguing that people of different
nations need to come to the principles of freedom through the
reasoned adoption of a republican constitutionalism without outside
i nte rfe re nce. The' Fift h Preliminary Article' of Perpetu al Pe ace covers
this very issue, with Kant insisting on the sanctity of state sovereignty
and rejecting the possibility that any'scandal' caused by one state
can provide justification for another state to intervene.2 Further, no
state had any right to 'punish' another state for poor behaviour toward
its own citizens, as:

Punishment presupposed a relationship obtaining between a
superior and an inferior. However, no such relationship obtained
as between independent states, with the consequence that no
state could be thought of as waging a war whose justification and
objective were understood to concern the punishment of another
state.3

The only exception to this strict rule of non-intervention arises
when civil war breaks out and leaves a country without any effective
form of government at all, meaning that'a foreign state could not be
charged with interfering in the constitution of another state if it gave
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assistance to one of them (for this is anarchy)'.4 Given that
humanitarian intervention is aimed at the prevention of human rights
abuses by an existing government, it would seem difficult to use
this rationale as a logical and legitimate basis for the legalising of
such intervention.

Yet for contemporary proponents of humanitarian intervention,
such a prohibition on interference in the affairs of other states is
seen as limited and inapplicable in the contemporary context.
Fernando Teson, for example, argues that the strong rule against
intervention set down by Kant was intended to apply only to states
that have a liberal democratic constitution and which respect human
rights. Thus:

Because members of the liberal alliance are in compliance with
the First Definitive Article, force will never need to be used to exact
compliance with their international obligations. However, force will
sometimes have to be used against non-liberal regimes as a last
resort in self-defense or in defense of human rights ... violence
may be the only means to uphold the law and to defend the liberal
alliance against outlaw dictators that remain non-members. Such,
I believe, is the proper place of war in Kantian theory.5

The argument here is that defence of human rights everywhere
is somehow akin to se/f-defence of the moral and legal alliance of
liberal-democratic states, insofar as individual human rights rank
higher than state rights. By extension, the protections of the UN
Charter should also only extend to those states that respect human
rights and operate in a liberal-democratic fashion or, in Tes6n's
words:

Noninterventionism ... follows from whatever theory of internal
legitimacy one adopts. lf the only just political arrangement is the
republican constitution, state sovereignty reacquires its shielding
power only in states that have adopted and implemented such a
constitution. Sovereignty is to be respected only when it is jusfly
exercised.6

This idea has had a heavy and influential presence in the debates
surrounding the Kosovo intervention in 1999 and the launching of
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war against lraq in 2003, where the principle of state sovereignty
was viewed by pro-interventionists as nothing more than an archaic
hindrance to the spread of human rights and freedom. This was
preciselythe argument putforward by Czech PresidentVaclav Havel

in establishing his support for the NATO action in 1999:

This war places human rights above the rights of the State .'.
although it has no direct mandate from the UN, it did not happen
as an act of aggression or out of disrespect for international law. lt
happened, on the contrary, out of respect for a law that ranks higher
than the law which protects the sovereignty of states. The alliance
has acted out of respect for human rights as both conscience and

international legal documents dictate.?

While not a universally accepted position, this argument is the
product of a long debate within philosophy and intemational relations
circles. lt puts forward the supremacy of individual rights as an

unquestionable fact, and bases this upon 'conscience', the definition
of which has long been the self-appointed domain of 'civilised'

international lawyers.s Even if we add to this the extremely dubious
argument that'international legal documents dictate' the supremacy
of human rights, neither of these elements, despite the confidence
with which they are argued, provided a clear, universally agreed,
legal mandate to wage war against Serbia.s

However, despite the publication or presentation of many well-
founded political, legal, or moral objections to the NATO attack, the
'conditional sovereignty' argument remained potent and infl uential.
This was most clearly demonstrated in early 1999 when, as NATO's
bombing campaign over Serbia continued, the Secretary General of
the United Nations, Kofi Annan, made an important statement on

this matter in arguing that:

As long as I am Secretary-General, the United Nations as an
institution will always place human being atthe centre of everything
we do. No government has the right to hide behind national
sovereignty in order to violate the human rights or fundamental
freedoms of lts peoples. Whether a person belongs to the minority

or the majority, that person's human rights and fundamental
freedoms are sacred.lo
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Similarly, when US Secretary of State MadeleineAlbright argued
that 'the crisis in Kosovo should cause a re-examination of the
paradigms of the past',l1 it was clear that she was referring to the
paradigm of sovereign immunitywhich would normally preventsuch
an intervention.

Others, such as international lawyer Geoffrey Robertson, have
argued that'superpower irresponsibility', particularly on the part of
Russia and China, in failing to act against human rights abuses
within other states, has led to the point where the UNSC can no
longer be relied upon as the authority for determining what is and
what is not a legal war.12 Thus, for Robertson:

The radical possibility occurs that human rights might have a
healthier future if it parted company with the United Nations, if that
body were replaced or marginalized by a democratic 'coalition of
the willing': an organization comprising only countries which are
prepared to guarantee fundamental freedoms through
representative government, independent national courts and by
pledging to support an independent international justice system...
Might it now be worth constituting a world government of
'parliamentary peoples' which would safeguard human rights by
being premised upon them, a kind of global NATO, no longer
lumbered with backward or barbaric states...?13

So this first problem, of whether intervention is permissible as
against sovereign immunity, has generally been resolved by
asserting the natural supremacy of liberal democratic powers over
those that abuse their own citizens. These liberal-democratic states,
usually led by the United States and the United Kingdom, are then
considered (or considerthemselves), as a result of their'advanced'
status, as being entitled to intervene against the 'failed' or'rogue'
states in order to protect human rights and expand the peaceful
i nternational commun ity.

Yet despite the obvious attempts to fit such an approach into a
Kantian schema, I believe that a number of serious objections can
and must be made to this pro-interventionist position. The most
obvious of these is the point that I have already made: Kant clearly
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rejected any notion of a right to intervene in the affairs of another
sovereign state. Was this limited to liberal-democratic states? Not
at all, and this point seems to come across quite explicitly in his

argument, in the'Fifth PreliminaryArticle' of Perpetual Peace, that:

The example of the great troubles a people has brought upon

itself by its lawlessness; and, in general, the bad example that
one free person gives another (as scandalum acceptum) is no
wrong to it. ... such interference of foreign powers would be a
violation of the right of a people dependent on no other and only
struggling with its internalfi/ness,' thus it would itself be a scandal
given and would make the autonomy of a// sfafes insecure.l4

The domestic social contract, in other words, was not something
that could be imposed from outside. On the contrary, it had to come
from within, through a process of struggle followed by rational
consideration and agreement on the part of the people within the

state. Contrary to the formulations of neo-Kantian interventionists,
Kant saw sovereignty not as a hindrance to the spread of human

rights, but as a necessary condition for the spread of human rights'
As I will argue below, this is an issue that must be taken seriously in

debates about the legitimacy of humanitarian intervention, particularly

considering the dislocated, violent mess that has been left behind in

both Kosovo and lraq as a result of such interventions.

Kant and Democratic Peace Theory

The second major point of contention concerns the role played by
Kantian theory in the production of 'democratic peace theory'. Since

the publication of two articles by Michael Doyle in 1983, which sought

to provide statistical evidence in support of the idea that democratic
nations do notfight each other, and specifically linked this'democratic
peace' to Kant's Perpetual Peace, a whole sub-discipline of
international relations has formed which has sought to reinforce this
idea with mountains of dubious statistical evidence and sweeping
claims about the inherent peacefulness of inter-democratic
international relations.ls The consequence of such faith in democracy
is, for many writers in the area, that the spread of democracy will
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lead to the spread of peace. From this point, it is a very small step to
arguing in favour of military interventions that may bring democracy
to nations that have not adopted it. Democratic peace theory has,
as a consequence, been prevalent in the arguments in favour of
humanitarian intervention and the 'war on terror'.

While there is no doubt that Kant believed in the potential of a
liberal 'republican' peace as the best possible outcome for
international relations, is it right to conclude that this is the same
thing as a 'democratic peace'? Many writers in the field of democratic
peace theory have concluded that'there is nothing within perpetual
Peace which specifically rejects the idea that democratic processes
must be present alongside constitutional protection for individuals
against governmental power'.16 Fernando Tes6n, for example,
argues that'By'republican', Kant means what we would call today a
liberal democracy, a form of political organization that provides full
respect for human rights'.17 Yet such interpretations appear to fly in
the face of Kant's argument in the 'First Definitive Article' of Perpetual
Peace, where the rejection of democratic government is clearly set
out 'So that a republican constitution will not be confused with a
democratic constitution (as usually happens)'. The main problem
identified by Kant is that democracy

is necessarily a despoflsm, because it establishes an executive
power in which all decide for and, if need be, against one (who
thus does not agree), so that all, who are nevertheless not all,
decide; and this is a contradiction of the general will with itself and
with freedom.ls

It is amazing that such a clear and definitive dismissal of the
'liberating' potential of democracy has been so comprehensively
ignored within a discipline that claims to be an heir of Kantian thought.
Where Kant's objections to democracy are noted at all, they are
generally dismissed as being a relic of Kant's times, no longer
relevant to international politics, or they are adapted to suit the needs
of those who seek to use Perpetual Peace as an authority for the
promotion of humanitarian intervention, a /a Tes6n.
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Indeed, the influence of democratic peace theory in the political
rhetoric surrounding humanitarian intervention and the war on terror
has been dramaticand sustained. During the bombardmentof Serbia
in 1999, MadeleineAlbright suggested that:

Our intent is to move ahead on all fronts to assist the nations of
Southeast Europe in their efforts to strengthen democratic
institutions, reform their economies, promote the rule of law and
integrate themselves into the mainstream of the Euro-Atlantic
community. The door to participation in this strategy will be open to

every nation in the region that is willing to walk through it, including

Serbia, when it has leaders who are democratic, law-abiding and

desirous of living in peace. 1e

lmplicit in this statement is the notion of 'conditional sovereignty'
that I discussed earlier, with the insinuation that states can only
achieve status as equal members of the international (legal)
community if they adopt certain Western standards and practices.

This was a message that would be repeated ad nauseum over the

whole period of intervention.

Likewise, particularly following the failure to find WMD in lraq,
emphasis has been placed upon the potential 'peace dividend'that
will come from the democratisation of that devastated country' In

his 2005 inauguration address, George W. Bush stated: 'it is the
policy of the United States to seek and support the growth of
democratic movements and institutions in every nation and culture,
with the ultimate goal of ending tyranny in ourworld'.20 Previously he

had declared the war in lraq to be a part of a 'global democratic
revolution'.21 Again, the argument is that the horrendous violence
now being played out in lraq is'worth it'as the country will soon be

able to take its place amongst the 'democratic' and 'peaceful'

international community.

Yet the problem of democratic reform is, I would argue, an issue
that should be taken very seriously by those who seek to understand
the problems of humanitarian intervention, for there is no doubt that
the difficulties of democracy pointed out by Kant remain important,
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and never more so than in states like Serbia and lraq. The problem
in both of these countries is that the intervening powers have based
their faith in democratic success on the political unity of 'ethnic
majorities', composed of individuals who will supposedly share the
same politicalgoals and the same electoral preferences. So, in the
case of Serbia, the whole rationale for intervention focused upon
the notion of 'self-determination'for the KosovarAlbanians, who, it
was claimed, deserved the right to govern Kosovo simply because
they were a majority in that province.22 Needless to say, such a
simplistic approach neglected the political conflicts within the Kosovar
Albanian society, as well as marginalising the remaining Serb
population, who have since refused to take part in elections in the
province.23 This, of course, is precisely the danger of democracy
pointed out by Kant in Perpetual Peace, where the assumption of
'majority rules', and the inevitable suppression of the'universalwill'
that follows, prevents the formation of a truly free liberal republic.
Major riots in March 2004, which killed around thirty people in Kosovo,
are indicative of the lack of progress in integrating the whole Kosovar
population into a stable liberal republic, with some commentators
now referring to 'reverse ethnic cleansing' against the Serb
population.2a This is not even to mention the fact that the final status
of Kosovo is yetto be determined. Will it be an autonomous province
of Serbia? Will it be an independent sovereign nation? Will NATO
forces depart and again allow the intermingling of the warring ethnic
groups? What will become of the minority Serb population under an
Albanian democratic majority? All of these questions raise serious
doubts about the potential for peace offered by a forced transition to
democracy in any divided society.

Many of the same questions are now being raised in lraq, where
ethnicity is again being seen as the determining factor.2s Will the
Shi'ite population dominate? How will the Kurds make their presence
felt? What about the formerly dominant Sunni minority? lf the
principles applied to Kosovo were applied in lraq, the country would
have to be split into at least three separate sectors, with a self-
determining ethnic majority in each. Yet this would still not solve the
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problem of minorities within those sectors, again raising the question

as to whether a democratic system can adequately represent all

the people of lraq without descending into majoritarian despotism.26

Despite these serious questions and dilemmas, there remains an

almost blind faith in the idea of democratic peace, and the argument

that military intervention can and should be used in order to bring it
to fruition. lt is a faith, I would argue, that has little in common with
Kant's Perpetual Peace and which could, indeed, take some salutary
lessons from that text.

Conclusion

Given the dramatic inconsistencies between the work of Kant and
the interpretations of that work offered by contemporary proponents
of humanitarian intervention and democratic peace theorists, we
might ask: Why Kant? There are many possible answers to this
puzzle. Perhaps it is the sheer esteem and gravi$ that such a figure

lends to the cause of 'democratic peace'that causes its adherents
to overlook the incompatibilities. Or perhaps it is the force of Kant's
universal theory of reason that, as Martti Koskenniemi has argued,
'leads automatically to expansionism in practice'.27 In other words,
perhaps it is Kant's theorising of justice as a knowable product of
natural reason that gives those who wish to justify wars of intervention

all the requisite moral certainty and rhetorical ammunition to
undertake such a task.

Yet even if we accept Kant's role in the contemporary manifestation

of humanitarian intervention, this does not dispel the need for critical
enquiries into the coherence of such arguments, particularly when
they appear to contradict the very principles upon which they claim
to be based. ln this regard, I have demonstrated above that there
are some serious divergences of opinion between Kant and
contemporary proponents of humanitarian intervention on
fundamental questions such as the right to intervene, and the
usefulness of democratic transformation as a path toward perpetual
peace. lt is to be hoped that such challenges to the logic of
humanitarian intervention and democratic peace will lead to a more
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critical and less permissive approach to wars fought in the name of
human rights and freedom, in order that we might avoid the potential
honor of perpetualwar.
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CHAPTER 6

CULTURAL EQUALTW AND rTS
SOFT POWER AGAINST TERRORISM

Baogang He

When considering the issue of terrorists, a common attitude and
reaction is to blame and condemn them without ever questioning
whether we have some responsibility in the matter. We seldom
challenge ourselves about our culturally biased assumptions and
we fail to take the view of other cultures seriously. We stay within
our cultural comfort zone and rarely explore the issue of cultural
equality as a fundamental solution to the terrorism problem.

One might argue that the events of 11 September 2001 make it
imperative to take cultural equality seriously because the United
States has failed to respect Muslim culture adequately in its foreign
policy. Among other things, one root problem is that the cultural
motivation and incentive structure of terrorism have not been properly
understood. lf equal concern with Muslim culture were in practice,
this would reduce the opposition of the Muslim world to the American
war against lraq and undermine terrorist ideology, thus providing a
cultural foundation for national security. The more we understand
Muslim culture, and the more respect we pay to it, the less will be
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the opposition from Muslim world to the United States, and the more

thetension between lslam and the United Stateswillbe diminished.

Cultural Sources of Terrorism
The question concerning cultural sources of terrorism is a politically

charged and intellectually contested one. The events of 11

September 2001 can be seen as a manifestation of Samuel
Huntington's thesis of clashes of civilisations; in particular, between
the Western and Muslim worlds.l According to Bin Laden's
interpretation, 'this war will not only be between the people of the

two sacred mosques and the Americans, but it will be between the
people of the lslamic world and the Americans and their allies
because their war is a new crusade led by America against the
lslamic nations'.2 The Bush Administration, however, has rejected
the clash of civilisations thesis. John Gray has also argued that
international confl icts come from the confl icting i nterests and policies

of states, rather than from clashes of civilisation.3

Certainly, there are argu ments against a cultural explanation. First,

multiple factors have led to and intensified terrorist activities. Rama
Mani examines three causal axes: poverty/despair, failed states, and
'clash of civilisation'.a Desperate people in extreme poverty resort to

desperate means.s Failed and rogue states support terrorism in

providing a base, funding and safe operation. And allthe perpetrators

were Muslim. Among these factors, culture is clearly not the primary
one. Second, what seems to be 'cultural cause' may well be a product

of propaganda instilled by Bin Laden who uses it to justify terrorist
acts and is determined to fight for Muslim cultural hegemony rather

than any idea of cultural equality.

One might regard Bin Laden as a cause of terrorism. Yet large
sections of the population of the Muslim world do not accept this
argument. According to Christopher Reuter, in an online survey
conducted by Al-Jazeera, only 8.7 percent of 4,600 respondents
considered Osama Bin Laden to be a tenorist. Most of them regarded
him as a mujahid, a freedom fighter in a holy war.6 Yet, in an lnternet
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poll taken on 21 November 2OO1, 70 percent of some 200,000
responses supported summary execution, as opposed to legaltrial,
of Bin Laden if he were captured.T

The sympathetic and even celebrated responses to the events
of 11 September 2001 in the Arabic world, so different from the
widespread condemnation in Western advanced societies, clearly
indicate that these events cannot be attributed to the individual
psychological character of Bin Laden. Bin Laden is a conservative
in his religious faith and practice, a sort of Muslim Right believer in
his views about the 'evil' of capitalism, a radical in adopting violent
methods, but nevertheless a cosmopolitan lslam activist beyond
nation-states. Bin Laden grew up in the terrorist culture in which
terror has been justifiably the weapon of the weak. Terrorist means
have been a normal daily affair for him. Indeed, his father was killed
in a plane-crash, his mentor was assassinated in a car, and there
have been several assassination attempts on his own life in the
Sudan and other places.s

Jean Baudrillard argues that we need to take account of Muslims'
explanations of terrorist motivation and become aware of the biased,
or'bad faith'exposition of our explanation. Take an example of such
a bad faith argument:

These terrorists exchange their death for a place in Paradise. Their
act is not gratuitous, thus it is not authentic. lt would be gratuitous
only if they did not believe in God, if their death was without hope, as
is ours (yet Christian martyrs assumed just such sublime
exchange). Thus, again, they do not fight with equal weapons if they
have the right to a salvation we can no longer hope for. We have to
lose everything by our death while they can pledge it for the highest
stakes.

Baudrillard argues that this argument is an attempt to discredit
the actions of terrorists but from a mistaken perspective because
'ultimately, all that-causes, proofs, truth, rewards, means and
ends-belongs to typically Western calculation'.e
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Several culturalfactors contributed to the growth of Bin Laden as

a political force. First, in the wake of the Cold War, the decline of
Maxism created an ideologicalvacuum which Bin Laden attempted
to fill. This vacuum provided Bin Laden with an opportunity to develop
fundamentalist lslam as an alternative to liberaldemocracy.

Second, one root of terrorism lies in unequal power relations; the
weaker adopt a radical means to struggle against the stronger and
more powerful who are perceived by terrorists as threatening their
traditional culture and life. As the processes of cultural and economic
globalisation march on, capitalist culture has come increasingly to

prevail over and so undermine traditional cultures, albeit without the

use of force, giving rise to what Benjamin Barber refers to as
'McWorld'.10 This tendency for global capitalist culture to threaten
the survival of small cultures provides terrorists with a rich resource
to justify their radical actions and mobilise support. Some Muslim

believers feel that their culture has not been respected and they
have developed a culture of hatred againstthe United States. This is

the cultural basis for Bin Laden's war.

Third, many members of Bin Laden's al Qaeda organisation have

been living in Western societies for many years, studying and gaining

Western university degrees. Why has the Western educational
system failed to convince them to accept Western culture? Has
Western cultural arrogance contributed to their hatred against
Western culture, and pushed them to become determined
perpetrators of terrorism? Do terrorists, their supporters and

sympathisers feel they are being treated unequally in Western
countries? Does this perception of unequal cultural practices

constitute a cultural source for the 'holy' war against the United
States?

The discrimination, humiliation and frustration that Muslims
experience could be central to their adoption of the terrorist cause.
The smashing of mosque windows after the July 2005 London
bombings, and a higher chance of Muslim people than others being
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thoroughly searched at airports, ortaunts like'here comes Osama',
are just a few examples of such discrimination and humiliation.

When the Koran was said to have been flushed down the toilet in
Guantanamo Bay in Cuba, there were widespread protests in the
Muslim world. A specific example of the reaction to such alleged
abuses is the case of Shehzad Tanweer, one of the 7 July 2005
London bombers. On his last visit to relatives in Pakistan in 2005,
he argued with family and friends about the necessity of violent
retaliation over the US abuses of Muslim prisoners at Guantanamo
Bay. He became very emotional when he heard about the sufferings
of Muslim prisoners and incidents like the desecration of the Koran.11
One tenorist has also reportedly also said that'they [the West] push
people to commit attacks by suspecting all Muslims like that'.12
Religious indoctrination about the glorious status of martyrs, the
cultural practice of inequality in daily life, and personalexperiences
of being discriminated against all have the potential to lead toward a
terrorist road.

It should be emphasised that the practice of cultural inequality is
not a primaly cause for terrorism. lt is an indirect and minor causal
factor in terms of feeding terrorists, strengthening their cultural
identities, and providing a sort of excuse for them. Unequal treatment
has been and continues to be used by terrorists to justify radical
means in their search for Justice'. The reason given by al Qaeda for
proclaiming jihad, for example, was 'the injustice which Muslims
suffer throughout the world' as claimed by Karim, a terrorist.l3

lslamic fundamentalism may be partially explained by the
resentment caused by a sense of cultural inferiority vis-d-vis the
West's economic and political domination. lf all cultures were treated
and respected equally, the cultural basis for terrorism would have
been undermined and Bin Ladin would have difficulties in recruiting
tenorist members. Were the Muslim world to experience a sense of
cultural equality, the resentment against Western culture would likely
be reduced. Just as a relatively equal distribution of wealth has
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diminished the probability of a working class revolution, so might a

wider practice of equal respect for different cultures and civilisations
undermine the ideological campaign for an 'lslamic cultural revolution'.

Cultural equality promotes and enhances cultural coexistence, and

reduces the chance of the 'clashes of civilisation thesis' being

employed as a terrorist tool. ln the struggle against terrorism, one

must take cultural equality seriously, addressing the questions
concerning equal cultural rights, and equality between civilisations.

Multiculturalism and Cultural Equality

In industrially and democratically advanced countries, policymakers

and academics around the world have placed particular emphasis
on the notion of multiculturalism. lt has spread from North America
and Europe to Asia and Africa. Nevertheless, the events of 11

September 2001 seem to have stalled this trend, undermining the

value of culturalequalityand perhaps rendering it impossible because

of a supposed civilisational conflict between Western and lslamic

cultures. Now nationalsecurity overrides the claims of cultural rights
and the fear of tenorist attack overrides concern for the equality of
cultures. A right to survival, in particular the state's right to exercise
a pre-emptive strike, prevails in the United States and Australia.

Consideration of multiculturalism itself seems to be closed or
marginalised, let alone discussion of the associated concept of
cultural equality.

In particular, after the 7 July 2005 London bombings,
multiculturalism was accused of failing to create one community,

overemphasising the toleration of multiple cultural communities, and

even providing resources for home-grown terrorists in the United

Kingdom. Nick Cass, a regional organiser for the fiercely anti-
immigration British National Party, claimed that'the fact that they

were home-grown, not just asylum-seekers or something like that,
proves that the multicultural society doesn't work"la ln Australia, it
has been argued that multiculturalism cultivates intolerance and

beliefs that justify the slaughter of innocents.l5
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Adherents to the idea of cultural equality may well think certain
forms of multiculturalism insufficient because it recognises cultural
diversity but not cultural equality. While multiculturalism aims to
'resolve' minority culture problems by granting minority rights, it does
not attempt to do anything with the taken-for-granted privileged
position of the majority culture. Thus, to be fully effective as a tool of
cultural equality, multiculturalism needs to be based upon the principle
of equal respect.

To counteract terrorism, the project of realising cultural equality
is urgently required. One way to deal with global structural inequality
is to push the idea of world citizenship in the direction of democratic
citizenship. That is, if one understands democracy as primarily
concerned with equality, then global citizenship must address the
issue of cultural equality. Global cultural citizenship transcends
national borders and is concerned with cultural equality between
different civilisations and cultures. To be effective, the agenda directed
to the democratisation of global culture must take cultural equality
seriously. Those opposed to terrorism will always encounterdifferent
cultures and befaced with the question of whethertotreatthe cultures
of strangers and refugees as equal or inferior.

Equal respect for cultures should be taken into account in
institutional design, although its incorporation may take different
forms where circumstances dictate. Huntington, for example, has
proposed that all major civilisations should be represented in the
UNSC. At the moment, the lslamic civilisation is not represented,
while the Western civilisations are overrepresented. To achieve an
equal representation, one Muslim state must become a permanent
member of the UNSC, while the two seats of France and England
can be merged into one as the seat of the European Union and
alternate between France and England each year.lo Of course, it
should be noted that Huntington took for granted that major
civilisations enjoy greater power status such as the United states,
Europe, Japan, India and China. For him, small cultures or
civilisations do not account for much in world politics.
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Cultural Dialogue and an Epistemological Equality

Barber characterises the international order as the clash of the two
axial principles of our age-tribalism and globalism. The first is
symbolised by Jihad', in which culture is pitted against culture. The
second is 'a busy portrait of onrushing economic, technological, and

ecological forces that demand integration and uniformity ... one
McWorld tied together by communications, information,
entertainment, and commerce'.17

Rather than polarising the two extremes of Jihad and McWorld,
one might explore the possibility of some sort of coexistence between
the two that furthers an intercultural ethic which encourages mutual

tolerance rather than mutual threat. Robert Hefner argues that civil
lslam can coexist with globalism because both of them promote
pluralism and tolerance.ls John Gray's idea of 'radical toleration' is
of a pluralist regime in which the rivalries of ideas and values will
form the basis for toleration and mutual coexistence of warring

communities. Liberal democracy is seen as one set of cultural forms
among others. Gray even calls for the abandonment of the liberal
enlightenment project of universal civilisation. There are no definite
or universal points. The postmodern world of the late 20th and early
21 "t century involves diversity, discontinuity, and difference.ls

Take an example of different interpretations of Jihad'. Barber uses

the word to describe 'a retribalization of large swaths of humankind
by war and bloodshed: a threatened Lebanonization of national states
in which culture is pitted against culture, people against people, tribe
against tribe'.20 Yet there are multiple meanings of jihad. According
to Patricia Martinez, jihad should be understood as the struggle with

one's own heart and the attempt to bring oneself into accord with

the will of God. The means appropriate to this struggle are prayer,

study, and various forms of inner-worldly asceticism.2l A more
nuanced and perhaps sympathetic understanding of jihad is crucial
to realising any sort of coexistence with McWorld, and to enhancing
mutual tolerance,
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The cultural dialogue, cultural encounter, fusion, and convergence
should start with a presupposition of equal respect for different
cultures. According to Charles Taylor, equal respect for all cultures
should be 'a starting hypothesis with which we ought to approach
the study of any other culture'.22

Cultural dialogue must be established on the basis of equality.
Any discussion of the relationship between lslam and liberalism
should be based on the assumption that the two traditions exist on
an equal footing because all civilisations have the right to respect.
And because of that equal footing, lslam can be seen as a theoretical
framework that offers an alternative way of thinking. Such an
assumption is obviously implied in the universal discourse of human
rights, where all human beings regardless of theircultural background
deserve the right to equal respect, and where consideration of their
humanity is an end in itself. Thus, a necessary step towards cultural
equality in this case would be to separate lslam from its association
with terrorism-which has given it an inferior status to liberalism. lt
is often assumed that lslam has provided a cultural basis for
terrorism. Nevertheless, to posit a necessary relationship between
lslam and tenorism is to be biased. We need to recognise that
tenorism occurs not only in and through Muslim culture but also in
and through Western and Confucian cultures. Nevertheless, any
such recognition cannot be used to legitimise terrorism. lt cannot
be argued, for instance, that because 'your culture has terrorism,
the practice of terrorism in my culture can be tolerated!' Clearly all
forms of terrorism must be condemned, no matter its justification.

Of course, for two cultures to recognise and respect each other,
each must be prepared to engage in mutual criticism. Just as
genuine friendship involves open and frank criticism and advice,
mutual criticism between cultures is a crucial element of cultural
equality and a fruitful way to develop mutually successful
relationships. lmportantly, each culture must be prepared to subject
itself to both externaland internalcriticism in orderto help overcome
cultural bias and prejudice and thus improve its cultural practice. In
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short, each culture must maintain a Stance of critical self-reflection
and criticism, withoutwhich its claims to equal status lack legitimacy.

Most importantly, we must resist the ridiculous version of
'equality', in the sense of an equal distribution of harm. lt is argued
by terrorists that the number of deaths caused by their acts should
be the same or similar to those caused by the US-led coalition forces
in lraq. This is a distorted sense of 'natural justice' and has nothing
to do with cultural equality. Such a notion is, however, used to justify

terrorist actions-the death of innocent people in the West is
portrayed by terrorists as justice having been done. Bin Laden
provided such a justification for killing innocent people in the United
States:

You may have heard these days that almost three-quarters of the
US people support Clinton's strikes on lraq. They are a people
whose president becomes more popular when he kills innocent
people. They are people who increase their support for their
president when he commits some of the seven cardinal sins.
They are a lowly people who do not understand the meanings of
principle.2s

Equal Esteem

The idea of cultural equality rejects traditional categories of high

versus low cultures, thereby challenging cultural and racial Superiority.

lf one accepts the view that the Anglo-Saxon race is destined to
'spread itself over the earth' or that it is the mission of 'the American
people as [God's] chosen nation to finally lead in the regeneration of
the world', there seems little room for cultural equality and plenty of
scope for racial inequality.2a

This assumption challenges the master concept of liberty in

international trade and within the cultural sphere. Given its claims to
openness, tolerance, and plurality, liberalism promises genuine

dialogues between different cultures; but, by viewing equality as

secondary to liberty, liberalism can come to regard as inferior other
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cultures that seek equality first. So, while the voice from the'South'
may be heard, it is not generally taken seriously in the area of
transnational activities such as international conferences and
publications. Occasionally, organisers of global or international
conferences will include people from developing countries or the
South as token 'representatives', but seldom are they taken seriously
as equal participants.

Bhikhu Parekh argues that liberalism 'represents a particular
cultural perspective and cannot provide a broad and impartialenough
framework to conceptualise other cultures or their relations with it'.25
lndeed, we can say that liberalism is neither salient nor predominant
in the Middle East and in East Asia. This raises the question of
whether liberals can in fact ultimately impose their liberal mode of
thinking on others or whether they must recognise the legitimacy of
alternative modes of normative thought. Should liberals listen and
think about non-liberal questions arising from non-liberal societies
and even make a concession to non-liberal practices that can be
shown to have some normative validity?

While Amy Gutmann raises a difficult question of whether a liberal
democratic society should respect cultures that hold themselves
ethnically or racially superior to others, there are in reality few if any
non-democratic cultures that hold superior positions in the face of
Western domination.26 Rather, the urgent question is to deal with
the 'taken for granted' superiority of the West and Western
democratic traditions. In fact, President George W. Bush's cultural
superiority, his belief that the United States occupies the moral high
ground, underpinned by American military might, justifies the
exercise of a new form of discipline upon the 'barbarian and
backward' Middle East, while Bin Laden's assertion of 'lslamic
superiority' is reflective of the inferior position allocated to lslam by
American cultural dominance.
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Conclusion

In the current climate, the major barrierto achieving cultural equality
is that attempts to preserve certain cultures against the threats of
Western domination are all tied up in a vicious cycle driven by
tenorism and the war against it. Extremists adopt the role of martyr
as their life mission and they remain hidden untilthey can suddenly
seize their opportunity for martyrdom. To deal with this expected but
unpredictable event of terrorist attack, a worst case scenario strategy
has to be adopted. Australian Prime Minister John Howard must not

and cannot rule out the possibility of a suicide bombing in Australia,

but Muslim cleric Sherik Zoud argues that such a refusalto rule out
a suicide bombing in Australia would 'marginalize the Muslim
community and make that kind of fear towards the community at
large'.27 A vigilance policy, if not implemented properly, may
marginalise and discriminate against Muslim people. The daily
experience of discrimination and frustration is likely to compromise
multiculturalism and cultural equality, and continue the unequal
treatment of the Muslim community which, in turn, will strengthen
tthe ideology of the terrorists.

The officialinvestigation in the United States of the 11 September
2001 attacks has narrowly focused on the failure of American
intelligence services.2s Such an agency-based approach is
inadequate in developing a full and deepening understanding of
tenorism. lt is misleading to direct so much attention toward the
area of intelligence. lt is certainly deficient in providing an effective
means of dealing with terrorism. While violence and tenorism are
not the civilised way to defend the existence of a culture, a military
war against terrorism is most likely to prove unproductive and
inefective in fighting terrorism and is likely, in the long run, to provoke

more of it.

An alternative lies in a 'cultural solution'to the terrorist campaign
against the West. Tenorists have transnational networks and global

agenda. Awar against tenorism must be global in nature, and must
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have global cultural strategies, one of which is to endorse curtural
equality.

A military solution provides only temporary relief; a culturar sorution
promotes permanent relief by getting at the root of the problem.
Governments have spent too much money on military intelligence
and military weapons and too little on community and culture.
Adequate funding is required to build an equality-based community,
and to make Muslim people feel part of the larger community. In
order to win the war against terrorism, soft power must be used to
win the hearts of people, not only those within national borders, but
also those from other cultural traditions throughout the world.
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CHAPTER 7

FATLED STATES, ROGUE STATES AND
THE SOURCES OF TERRORISM:

HOW THE NORTH VIEWS THE SOUTH

Richard Devetak

The foreign policy and security discourses of the North have
increasingly come to focus on two types of states: failed and rogue
states. Failed states signify the descent into lawless violence, a kind
of post-sovereign nightmare within the territorial boundaries of an
erstwhile state. Rogue states, by contrast, denote the willful defiance
by a sovereign state of international law's rules and norms. While
the former type of state calls for international assistance, the latter
demands punishment. Failed and rogue states thus represent two
different problems and two different responses. But for all the
differences exhibited by the two types of state, there are some
significant commonalities in the way the North views these states,
largely because they are identified with the South. This paper seeks
to elaborate some of the distinctive features that characterise how
the North views the South.

I begin by offering a sketch of changes introduced by the Cold
War's close. ln particular, I want to show how the North began to
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see the South essentially as a disfant problem. Let me dwell on that

emphasised noun and accompanying adjective for just a moment.

A'problem' because the south came to represent enduring social,
economic and political crises: from chronic famine and massive

refugee flows to 'new wars' and 'complex emergencies'. lf the North

represented a model of social, economic and political development,

the south came to embody the continuing lack of all the North's

virtues and achievements. 'Distant' in the Sense that the North felt
safely removed from the violence associated with the South, spatially
and temporally. lwillelaborate on this point below. Next, lwill briefly

comment on how the terrorist attacks of 11 September 2001 called

for a rethinking of this conception of the North-South relationship. To

put it bluntly, no longer a distant problem, the South became the

North's problem; I am even tempted to say a problem'internal'to the
North. The remainder of the chapter will then try to elaborate some

of the political rationalities and practices that govern the North's

conception of and interaction with the South. This will revolve primarily

around the North's dealingswith rogue and failed States. ln essence,

the North has come to see the south as a direct and immediate
source of threatsto its own well-being, though withoutacknowledging
its complicity in the south's problems. In particular, it has come to

associate the South with terrorism, of both state and non-state

varieties. I will need to qualify this statement, but I think that is the

reason why the North no longer sees the South as a distant problem,

but a pressing and adjacent one.

Strategic Cartographies: The Changing Character of
the Nofth/South Divide

ln this section I want to outline the changing contours of international
security. In particular I want to draw attention to the emergence of
new threat conceptions in the post-Cold War, post-11 September
2001 world and their connection to the division of the planet into

zones of war and zones of peace. Though I can't make the argument

here, I want to endorse the view that, as Michael Shapiro puts it: 'All

geographies are, in the last analysis, moral geographies'.1
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Widening the North-South Gap: After the Cold War's Coilapse

The end of the Cold War and the terrorist attacks of 11 September
2001are obvious markers in the transformation of the international
security agenda as conceived by Western states. I think we need to
understand the post-Cold War changes before grafting the post-11
September2001 changes onto them. So in this section lwillprovide
a brief overview of these changes with the intention of ouflining the
conditions that govern how the North views the South. The North's
image of the South is politically important because it shapes how
the North interacts with and acts towards the South. lt also helps
reinforce the idea that the planet can be neatly divided between distinct
zones of war and peace.

Let me simply list some key factors in the post-Cold War
international security agenda :

. Strategic rivalry between Russia and the United States
diminished.

. The superpowers disengaged from the periphery which,
accordingly, declined in political importance.

. Perceptions grew of US hegemony and invulnerability.

. In the developed world, 'geo-economics'was elevated vis-d-vis
geopolitics.

. ln the underdeveloped world, the phenomena of 'complex
emergencies' and 'new wars' multiplied.

ln the immediate aftermath of the Cold War, many commentators
and scholars saw world order divide between a core and a periphery
rather than between East and West. James Goldgeier and Michael
McFaul, for example, tell a 'tale of two worlds'. ln one world, the
major powers converge around an agreed set of norms; by contrast,
in the other, no such consensus exists and violent conflict is
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prevalent.2 Some years later, Robert Kagan would call these the

Kantian and Hobbesian worlds.3

Differences between states in the core and periphery were said

to revolve around the goals and the behaviour of states. Goldgeier
and McFaul assert that core states will not need to remain 'essentially

war making machines', to use Robert Gilpin's words. They may put

wealth ahead of power as national interests. By contrast, peripheral
states will persist in their preference for power over wealth. In the
'core', realist theory is no longer a powerful explanation because it

is believed that core stiates have moved beyond war. In the periphery

however, where the security dilemma is still central, realism remains

as powerful as ever because wars continue unabated.a

By the late 1990s, however, even the continuing violence in the

periphery was thought to be beyond realism's account. Mary Kaldor's

1999 book New and Old Wars made a strong case for seeing the

violence in the periphery as novel and a departure from the violent
conflicts associated with the Cold War. She identified several
characteristics of the'new wars' which, again, I simply list below:

. Lack of a decisive Clausewitzean battle between two state
militaries.

. Absence of declarations of war or peace treaties.

. Targeting of civilians (ethnic cleansing and genocide).

. State's monopoly over instruments of violence is broken.

. Non-state violent actors (mercenaries, warlords, terrorists).

. Humanitarian emergencies (refugee exodus)'

. Calls for humanitarian intervention (war as continuation of morality

by other means).s
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The purpose of Kaldor's argument was to mark a temporal break
between the Cold Warand post-Cold War period on the basis of the
transformation of organised violence. Interestingly, this 'new wars'
discourse may be seen to reinforce the sense of distance between
North and south. Even humanitarian intervention could be interpreted
as a means by which the North reaffirmed the gap between itself
and the South. Dispatching troops to faraway places would help
confirm the view of an orderly, civilised North in contrast to the
South's chronic underdevelopment and violence-in the same way
that colonial discourses would emphasise the difference and distance
between the European core and its non-European periphery. This
also underpinned the distinct set of rules that governed the
relationships within Europe as opposed to those that governed
Europe's relations with outsiders.

There are two points I wish to make about the post-Cold War
discourses. First, as Anne McClintock observes in her analysis of
19th century imperialism, 'geographical difference across space is
figured as a historical difference across time'.6 The zones of warl
chaos are figured as 'anachronistic spaces', zones which are
'perpetually out of time in modernity, marooned and historically
abandoned'.7 In Francis Fukuyama's Hegelian terms, they remain
'mired in history', as opposed to the WesUNorth which has reached
history's end. Secondly, the North perceives itself as essentially a
spectator watching tragedies unfold in the South's zones of chaos.
Though it occasionally participates in the South's politics, it does so
through selective humanitarian intervention only, thus preserving its
sense of distance, and of course superiority. In sum, the North
assumed itself to be secure against the South's problems, and
against the dangers of its anachronism.

All of this has helped to create a sense of distance between the
North and the South. The strategic and economic imperatives of the
North were increasingly less dependent on political dynamics in the
South. The problems of the South, often viewed as chronic-think
for example of enduring 'Afro-pessimism'-were relegated to the
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bottom of the security agenda. A safe distance was thought to
separate the North's prosperity and security from the south's poverty

and insecurity, despite the liberal optimism associated with neoliberal
globalisation.

Cottapsing the North-South Gap: Afrer 11 September 2001

The terrorist attacks of 11 September 2001, however, caused a

dramatic upheaval of this assumption. The world's strongest military
and economic power was struck in its greatest city, New York, and

in its capital, Washington DC. The United States was, it turned out,

more vulnerable than at first thought. Most importantly for my
purposes here, the strategic cartography was profoundly re-ordered.
The distance between North and south narrowed considerably on

thatday in September; two cities, which in variousways are imagined

as ahead of the times, became mired in history, struck by the South's

anachronism.

As Michael lgnatieff remarks, 'tenor has collapsed distance, and

with this collapse has come a sharpened focus in imperial capitals
on the necessity of bringing order to the barbarian zones'.8 While
the North could rest content with occasional humanitarian
interventions into the South during the 1990s, Western capitals-
especially Washington, London and Canberra-came to the
conclusion that their own security could no longer be abstracted
from the South. Geographical distance presented no obstacle to
those intent on harming Westerners, Western interests or Western

cities. The North was no longer an external observer or spectator of

events in the South-instead, it became a participant. Alternatively,
we might say that the North was drawn into the South's orbit,
perhaps even became part of the South. But, as we shall see, this
is a reality that the North seeks to resist vigorously. lts response to

the attacks of 11 September 2001 has been to try and put as much

distance between itself and the South as possible through two
particular strategies that I return to below. For the moment, however,

I simply want to identify one of the key functions performed by this
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cartography, which is to spatialise the sources of violence and, in
particulal terrorism.

Many post-Cold War analyses of international relations, as we
have noted, divided the world into zones of peace and war, a division
that was intended to coincide with the distinction between liberal
and non-liberal states. Liberal states resided in the North, whilst the
South's zones of chaos were coterminous for the most part with
non-liberal states. Liberal international relations theorists such as
Anne-Marie Slaughter believe that liberaltheories actually demand
discrimination between states based on their liberal democratic
credentials. 'The most distinctive aspect of Liberal international
relations theory', she says, 'is that it permits, indeed mandates, a
distinction between types of states, based on their domestic political
structure and ideology'.e

The zones of chaos comprise at least two types of states: failed
and rogue. ln the following section, I want to focus on the ways that
liberal discourses of international relations tend to identify the sources
of tenorism with failed and rogue states in such a way that the North's
preferred strategic cartography and the moral assumptions it entails
remain fundamentially unaltered. As we shall see, the'failed states'
and 'rogue states'discourses are intended to reinforce distinctions
between the 'civilised'and the 'barbaric'. However, the intentions
are ultimately outflanked by the contradictions between ideals and
reality. The North's credentials, as the repository of civilisation,
liberalism and even democracy, are eventually undermined by the
foreign policy strategies it adopts.

States of Exception: From Schmitt to Agamben
ln this section I want to introduce some of Giorgio Agamben's key
ideas in Homo Sacer Sovereign Power and Bare Life.1o I cannot do
justice to the historical richness and theoretical complexity of his
arguments here, but I do want to sketch some of the ways his thought
may be turned to an analysis of rogue and failed states.
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To understand Agamben's argument, however, we mustfirst revisit

Carl Schmitt's argument about sovereignty and the political. Schmitt,

it should be recalled, argued that'he who decides on the exception'

is sovereign.ll Sovereignty denotes the power and authority to make

ultimate political decisions and to declare a state of exception, that
is, to suspend the normal workings of the constitution. This needs
to be understood alongside another key assumption of Schmitt-
that the fundamental distinction in politics is between friend and

enemy. lt defines the political in the same way that right and wrong

define law, and beautiful and ugly define aesthetics.

Agamben makes two departures from Schmitt. First, he argues,
following Walter Benjamin, that the exception has become the rule
in modern times. This would appear to be especially true in the war
on terrorism where, in the name of security, the rule of law has been
notoriously suspended in Guantanamo Bay andAbu Ghraib, as well

as through extraordinary rendition practices' Second, he argues that

the key distinction is not between friend and enemy, but between
'bare life'and political life.

Agamben questions Schmitt's emphasis on the friend/enemy
distinction as the key to politics. He argues instead, by a detour to
Aristotle, that the fundamental distinction is between 'bare life' and
'political existence'. Aristotle distinguished zo9 and brbs-natural and

political life. Natural life, for the Greek political philosopher, was

excluded from or outside the polis. The politically qualified life was

opposed to and elevated above the simple biological fact of living.
The political life involved, or presupposed, language, the capacityto
communicate, to engage in dialogue, to negotiate, to respect rules

and to disagree without resort to violence. Bare life, on the other

hand, was about survival, mere existence, bodily and species
reproduction.

Michel Foucault and Hannah Arendt both examined the way natural

life intruded upon political life in modernity. ln fact, to use one of
Foucault's terms, politics became biopolitics. A nation's health and
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biological life acquired greatersignificance in the modern state. This
'politicisation of bare life' constitutes the decisive event of modernity
according to both Foucault andArendt, as politics comes to coincide
with bare life.

Failures, Rogues and Terrorists
In this final section of the chapter, I want to suggest thatAgamben's
analysis may be usefully applied to the study of the North's view of
the South. Both rogue states and failed states, we shall see, are
situated outside politics by the North; they are both marked as 'bare
life'. Rogue states lack political language, failed states reduce politics
to bare life. Each instance evokes a different response from the
North. ln the case of rogue states, a more Schmittean response is
developed<ne that suspends the rule of law and operates in a
state of exception. Rogue states are incorrigible, they cannot be
civilised, and they must therefore be eliminated. They are 'hopeless
cases' to use Barry Hindess's terms from another context. In the
case of failed states, the North applies biopolitical governmental
practices developed around health, wealth, poverty, security,
migration and structures of governance-in short, 'good governance'.
These states are, in contrast to rogues, redeemable. They are what
Hindess would call 'subjects of improvement', capable of being
civilised as long as they are subjected to the North's disciplinary
measures.l2 Both rogue and failed states are rendered external to
the political realm, outside international society.

Rogue Stafes as/and Terrorists

Rogue states exist outside the political because they are deemed
to reject international society's rules and norms. This was US
President George W. Bush's point in his infamous State of the Union
address in 2OO2 where he invoked the 'axis of evil'. Rogue states
are condemned for sponsoring terrorism and/or committing terrorist
acts against their own citizens. lraq under Saddam Hussein, of
course, was the rogue state par excellence.
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I do not intend to get into a detailed discussion of what makes a

state a rogue. Rather, I simply want to highlight the political function
of the adjective 'rogue'; a word which can function as either an

attribute or a substantive. Jacques Denida remarks that the adjective
'rogue'can sometimes be applied to a subject who is occasionally,
rather than substantively, a rogue.13 We might then speak of someone
acting the rogue, or we may even refer to someone as a 'loveable
rogue', a point made to me in conversation by Gavin Mount.
'Rogueness' here is an aspect of the subject's identity, though it

does not determine or define it; it is one among many attributes'

On the other hand, 'rogueness' may be a quality that defines a
subject's identity through and through. To name someone or
something rogue here is to make an accusation or denunciation,
and thence prepare the way for, and justify, some kind of sanction. A
rogue state will need to be'punished, contained, rendered harmless,

reduced to a harmless state, if need be by the force of law ldroifl
and the right [droif]of force'.1a This is, of course, preciselythe manner
in which 'rogue state' has come to be used in contemporary
international relations. lt leads to the conclusion, to 'the armed
conclusion', as Derrida says, 'to use force to confront them, in the

name of a presumed right and the reason of the strongest'.1s

It has the effect of not just characterising the other state as
substantively rogue, but suggesting, if only by implication, that the
denouncing state is substantively not rogue. Roland Bleiker makes
a similar point, showing how the concept of rogue state draws upon
a Manichean distinction between good and evil. Moreover,

the rhetoric of evil moves the concept of rogue states into the realm

of irrationality. "Evil" is in essence a term of condemnation for a
phenomenon that can neither be fully comprehended nor
addressed other than through militaristic forms of dissuasion and

retaliation.l6
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Responding to Rogues: The Language of Force

On 4 February 1999, just prior to the Rambouillet meeting on
Kosovo, US Secretary of State Madeleine Albright said:

We learned in Bosnia, and we have seen in Kosovo, that president
Milosevic understands only the language of force. Nothing less
than strong engagement from NATO will focus the attention of both
sides; and nothing less than firm American leadership will ensure
decisive action.lt

Rogue states, it is commonly said, understand only one thing:
the use of force. Assigning rogue status to another state thus opens
the path to the use of force. In this way, states such as Serbia under
Milosevic or lraq under Hussein are said to differ from liberal
democracies, which value civility, dialogue, and the peaceful
resolution of conflict. Liberal democratic states can therefore
legitimately suspend their commitment to liberal democratic
principles and the rule of law because rogue states signal an
exception.

Interestingly, but perhaps not surprisingly, Osama bin Laden
appears to hold the same view about the language of force. A month
after the attacks of 11 September 2001, in a filmed interview given
on 20 October 2001. he said:

Bush and Blair ... don't understand any language but the language
of force. Every time they kill us, we kill them, so the balance of terror
can be achieved 18

Such assertions as these uttered by Albright and bin Laden rest
on a notion that force is a kind of language.le Diplomacy, language,
communication, though apparently favoured by liberal democracies,
are thought to be useless in dealing with rogues. Their stubborn
refusal to understand their interlocutor means that negotiations will
always breakdown. Patient diplomacy and conventional
communication will never succeed in negotiations with rogue states,
as President Bush has emphasised.20 Where missives fail however,
missiles work. Unlike words, which always carry the potential for
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misunderstanding, weapons are thought to be devoid of ambiguity;
they cannot be misinterpreted, even by rogue states. The view of
language expressed by the assertion that rogue states 'only
understand the use of force', is that force is itself actually a language

too. lt communicates. ln fact, it communicates effectively, especially

to rogue states who are inveterately unable or unwilling to engage in

dialogue. ln a sense, force is a pure language of communication,
according to this viewpoint. While weapons may sometimes miss
their intended target, as we know, their meaning is thought never to
be in doubt, unlike words. This point of view 'leaves no room for
equivocation, confusion, misunderstanding; no room for any others

at all, for any back and forth, for exchange, for the delays and relays

of a dialogue or a conversation'.21 To use force is, to use the title of
Tom Keenan's fascinating paper, 'to speak in a language that needs
no translation'.

Adopting this viewpoint has the effect, intended or not, of avoiding

dialogue and negotiation. Rogue states, because they are evil and
because they misunderstand or distort normal communication, can
only be communicated with by force. However, as Bleiker shows, a

residual belief in the capacity of rogue states to understand normal

communication persists. Though Bush sees North Korea firmly lined

on the 'axis of evil', he does not preclude the possibility of engaging

it in dialogue. 'lndeed, the assumption is that threats will induce

dialogue'.22 Once the threat of force has communicated the point to
the rogue, the rogue will thenceforth be able and willing to negotiate
with the United States. This marks a slight twist on the original

supposition that rogue states only understand the language of force:

after the deployment of force, aprds coup, normal communication
can be resumed.

All of this simplyfunctions to reinforce the strategic cartographies
I elaborated earlier. The barbarians, those beyond the North's
frontiers, mired in history and the zone of chaos, do not speak our
language. They speak only the language of force, not our native (liberal

democratic) tongue; but, as the United States has made clear, even
the North is capable of speaking the language of forcewhen necessity
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demands. This'bilingualism'bespeaks an ambivalence in the North's
identity: it is capable of being both rogue and non-rogue.

Failed States as Incubators of Terrorism

In this section, I want to show how failed states too have become
closely aligned with the terrorist threat. In short, they have come to
be viewed as'incubators'or'breeding grounds'of terrorism. This is
a point made by leading scholars such as Stephen Krasner and
Robert Rotberg, as well as politicians from George W. Bush to John
Howard.

Rotberg, one of the leading scholars on the subject, defines failed
states as'incapable of projecti ng power and asserting authority with in
their borders, leavi ng their tenitories govern mentally empty'.23 Various
economic and political factors lead to state failure, but I shall not
discuss them here. I merely want to point to the consequences. As
violent conflict and lawlessness escalate, human insecurity deepens;
a kind of Hobbesian bellum omnium contra omnes develops, or at
least some against some. As Rotberg explains, the humanitarian
disasters generated by failed states, including large-scale human
rights violations, human displacement, and continuing violence, have
created critical difficulties for international society. But the critical
difficulties are not simply reducible to humanitarian disaster. 'ln the
wake of September 11, the threat of terrorism has given the problem
of failed nation-states an immediacy and importance thattranscends
its previous humanitarian dimension'.2a

Failed states have become critical features of the new strategic
imperatives governing Western nations:

In less interconnected eras, state weakness could be isolated and
kept distant. Failure had fewer implications for peace and security.
Now, these states pose dangers not only to themselves and their
neighbors but also to peoples around the globe.2s

But the key proposition is this: 'Failed states have come to be
feared as 'breeding grounds of instability, mass migration, and
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murder'(in the words of Stephen Walt), as well as reservoirs and

exporters of terror'.26

Krasner and Pascual rehearse the same argument. Echoing
Rotberg's claim about the changed strategic environment, they say

that, 'in today's increasingly interconnected world, weak and failed

states pose an acute risk to US and global security'.27 They also
believe that 'when chaos prevails, terrorism, narcotics trade,
weapons proliferation, and other forms of organized crime can
flourish'.zs Afghanistan, they say, was a prime example of a failed
state generating a terrorist problem for the United States. 'Left in

dire straits, subject to predation, and denied access to basic services,
people become susceptible to the exhortations of demagogues and
hatemongers'.2e

Such arguments are not confined to academia. George W. Bush

in his Preface to the 2002 National Security Strategy of the United

Sfafes of America observed:

The events of September 11 , 2001 , taught us that weak states, like
Afghanistan, can pose as great a danger to our national interests
as strong states. Poverty does not make poor people into terrorists
and murderers. Yet, poverty, weak institutions, and corruption can

make weak states vulnerable to terrorist networks and drug cartels

within their borders.3o

The Nafional Security Strategy goes on to say that the United
States'willstand beside any nation determined to build a betterfuture
by seeking the rewards of liberty for its people'. So the United States
promises to assist those countries that choose'free trade and free
markets', the economic arrangements that'lift whole societies out
of poverty'. All nations have responsibilities, says Bush. They must
'actively fight terror', 'help prevent the spread of weapons of mass
destruction', 'govern themselves wisely', and be accountable for
themselves and their actions. Bluntly, he declares: 'America is now

threatened less by conquering states that we are by failing ones'.31
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ln a recent article published in the Australian Journal of
I nternational Affairs,Alexander Downer, Australia's foreign minister,
adopts a similar perspective, outlining the new and heterogeneous
threats to international peace and security. These threats, he said

are generated by much more than disputes between nation states
and are not readily confined by state borders. Transnational
terrorism, threats posed by the proliferation of weapons of mass
destruction, increased intra-state conflict and the weakening of
states by poor governance demonstrate this.s2

In a speech delivered to the World Affairs Council in Los Angeles
in January 2004, Downer explained that two key challenges confront
the world today: global poverty and global insecurity. The latter
comprises, according to Downer, three elements: 'the murderous
fanaticism of international terrorism, the nightmarish potential of the
proliferation of weapons of mass destruction, [and] the incubators
of future threats in failed states'. Moreovel 'we cannot afford to ignore
those societies that have ceased to function through a failure of
political order, economic growth or social cohesion. Terrorism has
underlined the threat to international security posed by weak and
failed states'.33

Australian Defence Minister Robert Hillargued in a 2005 speech
that the changing strategic environment raises new challenges for
Australia:

Tenorist networks present a particular challenge for those countries
in the region which have limited capabilities in areas such as law
enforcement, intelligence and border control. The risk is that
terrorists will see some countries, or regions within countries, as
attractive places to plan and operate with low risk of detection or
disruption.3a

I do not want to assess the validity of these claims so much as
reflect on the political implications. Suffice to say, however, that
several scholars and analysts have cast doubts on the idea that
failed states offer the right environment for terrorists.3s
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Responding to Failed States: Good Governance

These ideas are not exactly new-aid and development have

always been susceptible to foreign policy interests-but the precise

instruments and the mode of operation have changed. Global liberal
governance has been subsumed by a biopofffics which finds its
organising principles in the administration and production of life, rather

than in threatening death/violence. lt operates on populations and

seeks to promote conditions intended to secure liberty and security

by investing life through and through. Biopolitics thus becomes a
means of strategically ordering the periphery, of bringing order to
the zones of chaos.

Mark Duffield's idea of 'the securitisation of development' seems

useful here. By this phrase, Duffield means that the security concerns

of the core states have merged with the socio-economic concerns

of aid agencies.

lf poverty and institutional malaise in the bordedands encourage

conflict and undermine international stability, then the promotion of

development with its intention of eliminating these problems
simultaneously operates as a secuity strategy'#

This approach is evident in the growing amount of aid that the

United states has committed to development. The us aid budget

has tripled since 2002, having risen from $12.9 billion to $33.2 billion

annually. The bulk of this aid flows to strategically important countries
in the Middle East such as lsrael, Egypt, Jordan, and lraq, as well as

countries in or on the edge of the zones of chaos: Afghanistan,

Pakistan, and Uzbekistan. Interestinglythough, only about $2 billion

of this aid has come through the standard appropriations process;

most instead comes through supplemental appropriations'37

Humanitarian aid agencies are thus being integrated into
strategies designed to bring order to the so-called 'zones of chaos'.

Aid has become a 'technology of security', according to Duffield, as

networks joining governments, NGOs, and UN agencies have been

established to deliver development and humanitarian assistance
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where states fail.38 These networks are part of a broaderframework
of emerging global governance that sees the sources of economic
failure, social instability, and ethnic conflict largely in the absence of
a functioning market economy and democratically governed polity.
The development malaise thus requires remedial treatment in the
form of 'good governance'. This is an argument advanced by
scholars such as Krasner as well as governments like Australia, for
whom 'good governance is now the largest sectoral focus of
Australia's aid program'.3e

Conclusion
The argument presented here is that the North has tended to see
the South as comprised of failed states and rogue states, both of
which are identified as sources of tenorism. The association of the
South with tenorism is prepared through a strategic cartography
whereby a boundary is firmly inscribed between North and South-
one which by and large assigns civilisation to the North and barbarism
to the South. Although the distance between North and South has
undergone change as a consequence of the Cold War's end and
the terrorist attacks of 11 September 2001, one thing has remained
unchanged. The North continues to spatialise the sources of terrorist
violence in such a manner that its origins appear to be exclusive to
the South. This helps shore up a deeper assumption held by the
North, that it remains the sole source of good governance and
civilisation.
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Secfion 1942-1946
Reuben R. E. Bowd $5.00

CP 156 Dlsease Security in Noftheast Asia:
Biological Weapons and Natural plagues
Christian Enemark $23.00
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No. Title $8.00 (exct. GST)

WP 399 lraq: Why a Strategic Blunder Looked So Aftractive
Ron Huisken
(Visit the SDSC website for a free copy of this paper .)

WP 398 Assisfing the Solomon /s/ands; lmplications for Regionat
Security and I nteruention
James D. Stratford

WP 397 From'Poisonous Shrimp'to'Porcupine': An Analysis of
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Pak Shun Ng

WP 396 The Heaftland of Australia's Defence policies
Richard Brabin-Smith

Absfracfs of sDSC publications and a complete tist of publications are
ava i I a b I e o n t h e SDSC's websr'fe af < http : //rs p a s. a n u. ed u. a u /sd s ctl.
Electronic coples (in pdf format) of a// SDSC published Working papers
since 2006 may be viewed and downloaded for free from the sDSC r,vebsfe.
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. Cusforne rswithin Australia: cheque, money order or credit card.
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copies of Canberra Paper No. 
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- 
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-
Name:

Address:
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