=) CCH

a Wolters Kluwer business

Occupational
Health and Safety

AUSTRALIA AND NEW ZEALAND
Volume 22(3) June 2006

Special issue:
Complexities in OHS regulation




ALL i'HE INFSkMATION YOU NEED.
NOTHIN(:-} YOU DON'T.

Wasted hours spent chasing irrelevant
information are a thing of the past with
CCH's cutting edge OHS Solution Finder.

Like many users of online information
services, you may be doubtful that you
are getting the most relevant answers,
Sifting through a large number of
imelevant hits to find what you need

is not only frustrating but is time that
could be better spent doing your job.
With OHS Solution Finder, CCH has
taken a fresh approach to ensure that
you get only the information you need
and nothing you don’t.

OHS Solution Finder assists OHS
professionals to keep fully informed
about constantly changing laws,
ensuring their organisation remains
compliant and avoids workplace safety
incidents. The underlying best practice
policies and procedures also facilitate
the development of a safer working

FIRST CHOICE FOR PROFESSIONALS

i

environment, leading to a more
productive organisation,

With OHS Solution Finder you can
research across legislation, cases,
commentary, best practice and news
regarding issues relating to obligations,
workers compensation, risk
management, incident notification,
emergency management, psychological
risks, record-keeping, rehabilitation,
training, consuitation requirements,

and many others - at a topic level
relevant to you as an OHS professional.

Our OHS and workers compensation
specialists have linked each paragraph
of information in CCH's OHS lbrary to 20
relevant topics. This allows you to select
at a topic level the information you wish
to search, thus filtering out irrelevant
hits. You then further refine your search
using simplified Boolean expressions

to get the precise answers you need.

To order or for more
information call CCH
Customer Service on:

or order online at:
www.cch.com.au

(cch

CCH AUSTRALIA LIMITED
ABN 95 096 903 365

A WoltersKluwer Company




219

227

237

251

261

FEATURE ARTICLES

OHS liability, corporate officers and corporate
groups
R JOHNSTONE and T WILSON

Improving the provision of OHS support in
Australia
L BLUFF

Best practice mine safety regulation:
are we there yet?
N GUNNINGHAM

A corporate dilemma: o be a learning
organisation or to minimise liability
A HOPKINS

Do self-assessment tools assist the effectiveness
of performance-based OHS legislation?
A-M MAKIN and C WINDER

COLUMNS =

203  Editorial

205  Noticeboard

210  Court cases .
269  Book review

271  Conferences

274  Index

280  Notes for contributors




B T Ry ey

EDITORIAL EXECUTIVE
Consulting editors:
Anne Wyatt

Gabrielle Grammeno

Statistical editor:
Michael Adena

Managing editor:
Deborah Powell

Executive members:
Barry Chesson
Tim Driscaoll
Bill Glass
lan Glendon
Claire Mayhew
Chris Winder

EDITORIAL ADVISORY BOARD
ACTU Occupational Heaith and

Safety Unit ® Australasian Collsge

of Dermatologists ® Australasian
College of Tropical Medicine o
Australasian Facutty of
Occupational Medicine o
Australasian Radiation Protection
Society ® Australian Association
of Occupational Therapists e

Australian Chamber of Commerce

and Industry » Australian College

of Occupational Health Nurses Inc

* Australian College of
Rehabilitation Medicing »
Australian Institute of
Occupational Hygienists o
Australian Physiotherapy
Association  Chiropractors’
Association of Australia
Ergonomics Society of Austrafia
National Acoustic Laboratories e
New Zealand Employers
Federation (Inc) » New Zealand
Occupational Health Nurses
Assogiation Inc * New Zealand
Society of Physiotherapists Inc e

Public Health Association of
Australia ® Public Health
Association of New Zealand »
Safety Institute of Austrafia «
Standards Assogiation of Australia

SUBSCRIPTIONS

The Journal of Occupational
Health and Safety — Australia
and New Zealand is published
every two months by CCH
Australia Limited.

It is available by subscription.

Subscription rates (Aust and N2)
$A640 per year (incl GST
and shipping charges),
$NZ649 per year (plus GST
and shipping charges)

To register subscriptions:
Australia
CCH Australia Limited
GPO Box 4072
Sydney, NSW 2001

New Zealand

CCH New Zealand Limited
24 The Warehouse Way
Northcote, Auckland 10

Singapore

CCH Asia Pte Limited
11 Keppel Road
#11-01 RCL Centre
Singapore 089057

Japan

CCH Japan Limited

Towa Misakicho Building 5F
3-6-2 Misakicho
Chiyoda-ku,'Tokyo 101-0061

United States

CCH Incorporated

4025 West Peterson Avenue
Chicago, filinois. 60646

Malaysia
Commerce Clearing House
Sdn Bhd
Suite 9.3, 9th Floor Menara Weld
76 Jalan Raja Chulan
50200 Kuala Lumpur

Hong Kong

CCH Hong Kong Limited
Room 1608,

16/F Harcourt House

39 Gloucester Road, Wanchai

China

Beiling Woiters Kiuwer
Asia Pacific Information
Technology Co Ltd

Suite 1203 CITIC

19 Jianguomenwai Dajie

Beijing 100004

Canada

CCH Canadian Limited

90 Sheppard Avenue East

Suite 300, North York

Ontario M2N 6X1

United Kingdom ;
Croner. CCH Group Limited 3
145 London Road 4
Kingston upon Thames ;
Surrey KT2 6SR

Back issues
Back issues are available on
application, subject to availability.

Individual issues
Individual issues are availabie for

purchase on request, subject to
availability.

Advertising
Advertising enquiries shouid be
directed to the Advertising
Manager & (02) 9857 1309.

Notes for contributors
Please refer to the back page.

IMPORTANT DISCLAIMER ISSN 0815-6409

No person should rely on the contents

of this publication without first obtaining advice from a qualified professionat person. This pubiication is sold on the terms
and understanding that (1) the authors, consult i

sultar
nor for any error in or omission from this publication; and

partially, upon the whole or any part of the con!
responsibility for any act or omission of any otht

edi

tants and editors, expressly disclaim

itors are not responsivle for the results of any actions taken on the basis of information in this publication,
2) the publisher is not engaged in rendering legal, accounting, professional or other advice or services.

alt and any liability and responsibility to any person, whether a purchaser or reader of
ything, and of the consequerices of anything, done or omitted to be done by

tents of this publication. Without
er author, consultant or editor.

Y any such person in reliance, whether wholly or

limiting the generality of the above, no author, consultant or editor shall have any #*

© 2006 CCH AUSTRALIA LIMITED
101 Waterloo Road, North Ryde, NSW 2113,

Postal address: GPO Box 4072, Sydney, NSW 2001.

Document Exchange: Sydney DX 812.

Telephone: CCH Customer Support: 1 300 300 224. Facsimite: 1

© 2006 CCH NEW ZEALAND LIMITED

24 The Warehouse Way, Northcote, Auckland 10,

Postal address: PO Box 2378, Auckland 1.

Telephone: 64 9488 2760, Facsimile: 64 9489 3312,

All rights reserved. No part of this work covered by
including photocopying, recording, recording tapi

Y copyright may be reproducex
Ng. or information retrieval syst

300 306 224. For the cost of alocal call anywhere within Australia.

d or copied in any form or by
ems) without the written permi

any means (graphic, electronic or mechanical,
ission of the publisher.

202

J Occup Health Safety — Aust NZ 20086, 22(3)




by Liz Biuff,

Neil Gunningham
and Andrew
Hopkins

Liz Bluff is a Researcher, Neil
Gunningham is Professor and Director,
and Andrew Hopkins is Professor and
a Researcher, all with the National
Research Centre for OHS Regulation at
the Australian National University.

Complexities in OHS regulation

Contemporary OHS regulation operates in a world of
business and working life that is increasingly complex. To
name just a few areas, there is complexity in the structure
of business entitics, in the relationships between those
with real control over the organisation of work and those
who perform it, in the nature of work, technology and
risks, and in the information on which organisational
decision-makers determine their response to OHS issues.

All of this poses particular challenges for OHS regulators,
as well as for those being regulated. The articles in this
special issue of the Journal of Occupational Health and
Safery debate and address some of these issues of
complexity.

One area of increasing complexity is the structure of
corporations and corporate groups. This impacts on the
liability for OHS offences. In particular, it raises issues
concerning how those with real control over, and
influence on, decisions that impact on OHS outcomes
can be made legally responsible for them. In “OHS
liability, corporate officers and corporate groups”,
Richard Johnstone and Therese Wilson examine the
extent to which corporate officers can and should be held
liable for corporate offences under OHS statutes. The
article examines directors’ duties under corporate law to
show why specific provisions are required in OHS statutes
to impose liability on corporate officers for OHS offences
committed by corporations. A recent development in
corporate  officer liability under the Victorian
Occupational Health and Safety Act 2004, which has the
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potential to address the extent to which
responsibility for OHS offences extends beyond a
corporate duty holder to other members of a
corporate group, is discussed.

Recognising the complexity of OHS legal
responsibilities, as well as the nature of work and
risks, a crucial consideration in effectively protecting
workers’ health and safety is ensuring access to
sufficient OHS knowledge, capability and expertise.
Yet OHS support is largely a resource for larger
firms that have in-house OHS advisers or contract
services from independent providers. In “Improving
the provision of OHS support in Australia”, Liz
Biuff questions the adequacy of Australian OHS
regulation in providing for OHS support. Drawing
on overseas experience, she challenges readers to
consider the potential role of OHS regulation to
enhance access to and provision of quality OHS
support, with reference to the role and functions,
organisation and funding, professional competence,
quality and effectiveness of providers of this support.

Occupational health and safety regulation has
become increasingly complex as - different
approaches to crafting legislation, as well as diverse
enforcement  strategies, are introduced into
legislation. Against this backdrop, it is relevant to
cxamine the evolution of different approaches and
what might be “best practice”. The mining industry,
the subject of specific OHS legislation and
enforcement in a number of Australian states,
provides an interesting case study of developments
in OHS regulation. As Neil Gunningham observes
in “Best practice mine safety regulation: are we there
yet?”, mine safety regulation, which long lagged far
behind “mainstream” OHS regulation, has now
shifted to a point where, in some respects, it is
substantially ahead. This article examines the new
approach in Queensland, which involves “goal
setting”, risk management and requirements to

adopt hazard management plans that are integrated
with holistic OHS management systems. The article
then asks whether OHS regulation in that state is
approaching best practice or whether further
changes are needed to provide different strategies
for duty holders with a variety of motivations and
levels of sophistication.

Within organisations, competing and conflicting
interests can pose dilemmas for those making
decisions that impact on OHS performance. One
such dilemma concerns an organisation’s response
to information about recognised safety problems. In
“A corporate dilemma: to be a learning organisation
or to minimise liability”, Andrew Hopkins asks
whether organisations should seek out such
information and learn from it (so as to reduce the
risk of accidents), or whether they should suppress
such information in the hope that this may reduce
the risk of litigation. Using the explosion at Esso’s
Longford gas plant in 1998 as a case study, this
article argues that suppressing “guilty knowledge”
creates organisational learning disabilities, does not
provide protection from fines or compensation
claims (at least in the Australian legal context), and
may be damaging to a firm’s public profile.

The final article in this special issue takes up the
challenge of supporting organisations through the
complexities of the OHS legislative and enforcement
environment. In “Do sclf-assessment tools assist the
effectiveness of performance-based OHS legislation?”,
Anne-Marie Makin and Chris Winder argue that the
OHS management needed to implement
contemporary OHS legislation could be usefully
underpinned by a self-assessment tool to focus
organisational attention on “the real issue”, identifying
and effectively addressing all of the significant hazards
arising from the organisation’s activities.
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