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Ch apter 14

Managing the Ebb and Flow of Sanctions Reform: 
An Important Role for Non-Permanent Members

Jeremy Farrall and Christopher Michaelsen* 

There is perhaps no area of Security Council activity where the collective fin-
gerprints of non-permanent members are more evident than that of sanctions 
reform. Non-permanent members have been at the vanguard of practically all 
major efforts to refine and improve the Council’s decision-making surround-
ing the application, administration, and implementation of sanctions under 
Article 41 of the UN Charter.1 Indeed, non-permanent member contributions 
have been particularly noticeable at critical moments when the reputation of 
sanctions, and consequently that of the Council itself, has been tarnished by 
their disproportionate impact on the lives of innocent civilians.

This chapter examines non-permanent member contributions to the two 
most prominent instances of sanctions reform, namely the move to targeted 
or ‘smart’ sanctions, as well as the reform process of the 1267 sanctions regime 
and the development of the Ombudsperson mechanism. The chapter argues 
that while non-permanent members have demonstrably made ground-break-
ing past contributions to sanctions reform, there nevertheless remains a press-
ing need for further refinement and innovation in sanctions decision-making 
and implementation. Moreover, the promotion and institutionalization of 
sanctions reform requires not just the occasional engagement of non-perma-
nent members, but rather their constant vigilance. Without such vigilance past 
advances will be threatened by future retrenchments. 

The chapter proceeds in five sections. Section one describes how UN sanc-
tions operate, describing their legal basis and scope. Section two surveys 
non-permanent member contributions to sanctions administration. Section 
three discusses how non-permanent members pursued and achieved targeted 
sanctions reforms, and section four examines how non-permanent members 

* We thank Mareike Riedel and Carolyn Evans for invaluable research assistance. This work 
was supported by the Australian Research Council [ARC DP150100300: ‘Leveraging power 
and influence on the UN Security Council: the role of elected members’]. The project 
examines the fundamental problem of how non-permanent members can influence Se-
curity Council decision-making and norm development.

1 1945 Charter of the United Nations, 1 UNTS XVI.
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advanced the 1267 sanctions regime and brought about the unprecedented 
innovation in sanctions administration represented by the creation of the Om-
budsperson mechanism. Section five draws together the implications of the 
chapter’s analysis for the continuing engagement of non-permanent members 
in sanctions reform.  

1 Introducing UN Sanctions

The legal basis for sanctions lies in Article 41 of the UN Charter, which empow-
ers the UN Security Council to apply sanctions in order to maintain or restore 
international peace and security.2 The text of Article 41 provides that:

The Security Council may decide what measures not involving the use of 
armed force are to be employed to give effect to its decisions, and it may 
call upon the Members of the United Nations to apply such measures. 
These may include complete or partial interruption of economic rela-
tions and of rail, sea, air, postal, telegraphic, radio, and other means of 
communication, and the severance of diplomatic relations.3

In the UN’s first 44 years ideological divisions between East and West con-
strained the Security Council’s capacity to employ its sanctions powers. Be-
tween the Council’s first meeting on 17 January 1946 and its 2933rd meeting on 
6 August 1990, it was only able to apply two sanctions regimes. In 1966 it ap-
plied its first sanctions regime against the illegal white minority regime of Ian 
Smith in Southern Rhodesia.4 The sanctions measures initially targeted import 
from and export to Southern Rhodesia of specific commodities and products, 
including petroleum and leather goods.5 Less than two years later, the Coun-

2 Ibid., Chapter VII, in particular Arts. 39 and 41. For further discussion of the legal basis 
for UN sanctions, see the next section and, inter alia, T.D. Gill, ‘Legal and Some Political 
Limitations on the Power of the UN Security Council to Exercise its Enforcement Pow-
ers under Chapter VII of the Charter’, (1995) 26 Netherlands YB of Int’l Law 33; E. De Wet, 
‘Human Rights Limitations to Economic Enforcement Measures Under Article 41 of the 
United Nations Charter and the Iraqi Sanctions Regime’, (2001) 14 LJIL 277; J.M. Farrall, 
United Nations Sanctions and the Rule of Law (2007), 58-78; and C. Michaelsen, ‘The Com-
petence of the Security Council under the UN Charter to Adopt Sanctions Targeting Pri-
vate Individuals’, in A. Byrnes, M. Hayashi and C. Michaelsen (eds.), International Law in 
the New Age of Globalization (2013), 11.

3 UN Charter, supra note 1, Chapter VII, Art. 41. 
4 UN Doc. S/RES/232 (1966), para. 2.
5 Ibid.
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cil strengthened the sanctions considerably, turning the Southern Rhodesia 
regime into the first instance of comprehensive sanctions.6 The Council im-
posed its second sanctions regime, an arms embargo, against the apartheid 
regime in South Africa in 1977.7 

Sanctions activity mushroomed after the Cold War. In August 1990, at its 
2933rd meeting, the Security Council adopted Resolution 661 (1990), applying 
a mix of comprehensive and financial sanctions against Iraq.8 Since then, as 
the table below illustrates, the Council has imposed more than thirty addi-
tional sanctions regimes:

Table of UN sanctions regimes applied by the UN Security Council9

Sanctions regime Created by SC Res. Terminated

1 232 Southern Rhodesia 232 (16 Dec 1966) SC Res. 460 (21 Dec 1979)
2 418 South Africa 418 (4 Nov 1977) SC Res. 919 (25 May 1994)
3 661/1518 Iraq 661 (6 Aug 1991) Continuing
4 713 (Former Yugoslavia) 713 (25 Sept 1991) Note verbale: SCA/96(4) 

(18 June 1996)
5 733 Somalia 733 (23 Jan 1992) Continuing
6 748 Libya 748 (31 Mar 1992) SC Res. 1506 (12 Sept 2003)
7 757 FRY (Serbia) 757 (30 May 1992) SC Res. 1074 (1 Oct 1996)
8 788 Liberia 788 (19 Nov 1992) SC Res. 1343 (7 Mar 2001)
9 820 Bosnian Serbs 820 (17 Apr 1993) SC Res. 1074 (1 Oct 1996)
10 841 Haiti 841 (15 June 1993) SC Res. 948 (15 Oct 1994)
11 864 UNITA (Angolan 

rebels)
864 (15 Sept 1993) SC Res. 1448 (9 Dec 2002)

12 918 Rwanda 918 (17 May 1994) SC Res. 1823 (10 July 2008)
13 1054 Sudan 1054 (26 Apr 1996) SC Res. 1372 (28 Sept 2001)
14 1132 Sierra Leone 1132 (8 Oct 1997) SC Res. 1940 (29 Sept 2010)
15 1160 FRY (Kosovo) 1160 (31 Mar 1998) SC Res. 1367 (10 Sept 2001)
16 1267 Afghanistan/ 

Taliban/AQ 
1267 (15 Oct 1999) SC Res. 1988 (17 Jun 2011) 

& 1989 (17 Jun 2011)

6 UN Doc. S/RES/253 (1968), paras. 3-6.
7 UN Doc. S/RES/418 (1977), paras. 2, 4.
8 UN Doc. S/RES/661 (1990), paras. 3-4.
9 This table is an updated version of the one originally published in Farrall, supra note 2, at 

468-9.
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Sanctions regime Created by SC Res. Terminated

17 1298 Ethiopia and  
Eritrea

1298 (17 May 2000) S/PRST/2001/14  
(15 May 2001)

18 1343 Liberia 1343 (7 Mar 2001) SC Res. 1521 (22 Dec 2003)
19 1493 DRC 1493 (28 July 2003) Continuing
20 1521 Liberia 1521 (22 Dec 2003) SC Res. 2288 (25 May 2016)
21 1556 Sudan 1556 (30 July 2004) Continuing
22 1572 Cote d’Ivoire 1572 (15 Nov 2004) SC Res. 2283 (28 Apr 2016)
23 1636 Hariri Suspects 1636 (31 Oct 2005) Continuing
24 1718 North Korea 1718 (14 Oct 2006) Continuing
25 1737 Iran 1737 (27 Dec 2006) SC Res. 2231 (20 Jul 2015)
26 1907 Eritrea 1907 (23 Dec 2009) Continuing
27 1970 Libya 1970 (26 Feb 2011) Continuing
28 1988 Taliban 1988 (17 Jun 2011) Continuing
29 1989/2253 Al Qaida  

& ISIL (Daesh)
1989 (17 Jun 2011) Continuing

30 2048 Guinea-Bissau 2048 (18 May 2012) Continuing
31 2127 Central African 

Republic
2127 (05 Dec 2013) Continuing

32 2140 Yemen 2140 (26 Feb 2014) Continuing
33 2206 South Sudan 2206 (3 Mar 2015) Continuing
34 2374 Mali 2374 (5 Sept 2017) Continuing

The scope of UN sanctions regimes has varied widely. The Security Council’s 
Article 41 measures have ranged from comprehensive sanctions, which aim to 
stop the flow to and from a target of practically all products and commodities,10 
to more focused measures prohibiting trade in particular items, such as arms, 
timber, or diamonds.11 Some sanctions measures have circumscribed particu-
lar activities understood to benefit a target, such as diplomatic, sporting, and 
cultural relations, as well as travel.12 They have also targeted particular actors 

10 Comprehensive sanctions were applied as part of the 232 Rhodesia, 661 Iraq, 757 Federal 
Republic of Yugoslavia (Serbia-Montenegro) (FRYSM), 820 Bosnian Serb and 841 Haiti 
sanctions regimes. 

11 For detailed discussion of the forms sanctions can take, see Farrall, supra note 2, at 106-31.
12 Diplomatic sanctions have been applied as part of the 748 Libya and 1054 Sudan sanctions 

regimes. Sporting and cultural relations were prohibited as part of the 757 Federal Repub-

Table of UN sanctions regimes applied by the UN Security Council (cont.)
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who pose a threat to peace and security, including rebel groups, terrorist or-
ganizations, or individuals who have engaged in or facilitated atrocity crimes.13 

The UN Charter does not provide detailed guidance on how sanctions should 
be implemented or administered. While the Security Council’s sanctions deci-
sions are binding on all UN member states under Article 25, the Council relies 
on member states to act in good faith on their legal obligation to implement 
UN sanctions within their domestic jurisdictions. In terms of administration, 
Article 29 of the Charter empowers the Council to establish ‘such subsidiary 
organs as it deems necessary for the performance of its functions’.14 Rule 28 of 
the Council’s Provisional Rules of Procedure (PRoP) further provides that ‘the 
Security Council may appoint a commission or committee or rapporteur for a 
specified question’.15 The Council has acted under both Article 29 and Rule 28 
to create a range of subsidiary actors to administer and monitor the implemen-
tation of sanctions.16 The most common sanctions administrative bodies are 
sanctions committees and expert monitoring bodies.

2 Non-Permanent Contributions to Improved 
Sanctions Administration

Non-permanent members have made a range of contributions to the evolution 
of the sanctions administration by chairing the Security Council’s sanctions 
committees. The chairs and vice-chairs of all existing sanctions committees 
are announced at the beginning of each year, and it has become the conven-
tion to fill these positions exclusively from the ranks of non-permanent mem-
bers.17 As chairs of sanctions committees, non-permanent members can in-

lic of Yugoslavia (Serbia-Montenegro) regime. Travel sanctions or travel bans have been 
applied as part of the 232 Southern Rhodesia, 661 Iraq, 748 Libya, 841 Haiti, 864 UNITA, 
1054 Sudan, 1132 Sierra Leone, 1267 Taliban and Al Qaeda, 1343 Liberia, 1493 DRC, 1572 Côte 
d’Ivoire, 1636 Hariri, 1718 North Korea, and 1737 Iran sanctions regimes.

13 Rebel groups have been targeted in the Bosnian Serb, UNITA, Sierra Leone, and DRC sanc-
tions regimes. The Taliban and Al Qaeda sanctions regime targets terrorist organizations. 
For further discussion of sanctions targeting individuals and organisations, see infra sec-
tion 3.

14 UN Charter, supra note 1, Art. 29.
15 Provisional Rules of Procedure of the Security Council, UN Doc. S/96/Rev.7 (1982) (PRoP), 

Rule 28. While the rules are technically ‘provisional’, they have not been amended for 
more than three decades and they are treated by UN member states as authoritative.

16 For a more detailed discussion of the administration and monitoring of UN sanctions, see 
Farrall, supra note 2, at 146-82. 

17 Ibid., at 148.
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troduce procedural improvements to the way their committees do business. 
Perhaps the most striking example of this was Canadian Ambassador Robert 
Fowler, who chaired the 864 Committee on UNITA sanctions during Canada’s 
1999-2000 membership. Fowler is credited for introducing a number of path-
breaking innovations,18 which Joanna Weschler has described as ushering in a 
‘sea-change’ in the quality of the work of the sanctions committees.19 One of 
Fowler’s innovations was creating the first ever panel of experts and monitor-
ing mechanism—on the UNITA sanctions.20 He was also the first sanctions 
committee chair to go on mission to understand the challenges to sanctions 
implementation in the field.21 He also introduced greater professionalism into 
the work of sanctions committees by preparing well-written, analytical com-
mittee reports,22 and delivered the first public briefing by a sanctions commit-
tee chair on the work of a committee.23 

The direct involvement of non-permanent members in the administration 
of sanctions committees has emboldened and empowered them to play a 
prominent role in support of broader sanctions reform efforts. Indeed, non-
permanent members have driven a range of sanctions reforms that have im-
proved the way that sanctions regimes are designed, monitored, and admin-
istered. Examples include: the pursuit of a more professional approach to the 
articulation and administration of exemptions from sanctions, including on 
humanitarian grounds;24 the ‘conflict diamonds’ initiative, which sought to 
end the illicit diamond trade that had fuelled conflict in diamond-rich coun-
tries in Africa;25 and the High-Level Review on Sanctions (HLRS), which was 
co-sponsored by Australia, Finland, Germany, Greece, and Sweden.26 

In the next two sections, we focus on what we consider to be the most promi-
nent non-permanent member contributions to the two most prominent exam-

18 For details, see ibid., at 334-5.
19 J. Weschler, ‘The Evolution of Security Council Innovations in Sanctions’, (2010) 65 Inter-

national Journal 31, at 39.
20 See Farrall, supra note 2, at 340-5.
21 Ibid.
22 Ibid.
23 Weschler, supra note 19, at 39.
24 See Farrall, supra note 2, at 141-2.
25 Diamonds were first targeted in 1998 as part of the UNITA sanctions regime, UN Doc. 

S/RES/1173 (1998), para. 12(b). They have also been applied in a range of other regimes, 
including the 1132 Sierra Leone, 1343 Liberia, 1521 Liberia, and 1572 Côte d’Ivoire regimes. 

26 Both Australia and Sweden used recent non-permanent memberships (Australia in 2013-
14 and Sweden in 2017-18) to promote the HLRS. For the final products of the HLRS, see 
Compendium of the High-level Review of United Nations Sanctions, UN Doc. S/2015/432 
(2015).
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ples of sanctions reform. In section three, we trace the move away from com-
prehensive sanctions to the embrace of more targeted or ‘smart’ sanctions.27 In 
section four, we examine the reform efforts by non-permanent members to ad-
dress due process deficits in the implementation of the 1267 sanctions regime. 

3 The Move to Smart Sanctions 

Reports that UN sanctions caused the deaths of more than half a million chil-
dren in Iraq during the 1990s earned UN sanctions a notorious reputation as 
a blunt tool that harmed civilians more than they constrained rogue lead-
ers.28 Some critics went so far as to label sanctions ‘the UN’s weapon of mass 
destruction’,29 ‘a genocidal tool’,30 and ‘modern siege warfare’.31 

These concerns about the civilian impact of comprehensive sanctions 
prompted a shift in sanctions policy away from that type of blunt sanctions 
and towards sharper, smarter, more targeted sanctions.32 This new generation 
of sanctions regimes tends to apply one or more of a suite of ‘smart’ or ‘tar-
geted’ sanctions measures, such as an asset freeze, a travel ban, or an arms 
embargo against those individuals or organizations deemed to pose a threat to 
the peace. The movement to targeted sanctions was galvanized by a series of 
intergovernmental meetings in the late 1990s and early 2000s, which sought to 
professionalize the language of UN sanctions policy, encouraging the Council 
to use standardized terms and approaches to framing the legal obligations aris-
ing from sanctions. 

27 See D. Cortright and G. A. Lopez (eds.), Smart Sanctions: Targeting Economic Statecraft 
(2002).

28 See R. Normand, ‘Iraqi Sanctions, Human Rights and Humanitarian Law’, (1996) 200 Mid-
dle East Report 40. 

29 D. Halliday, ‘Iraq and the UN’s Weapon of Mass Destruction’, (1999) 98 Current History 65; 
J. Mueller and K. Mueller, ‘Sanctions of Mass Destruction’, (1999) 78 Foreign Affairs 43.

30 G. Simons, Imposing Economic Sanctions: Legal Remedy or Genocidal Tool? (1999); G. E. 
Bisharat, ‘Sanctions as Genocide’, (2001) 11 Transnational Law and Contemporary Problems 
379. 

31 J. Gordon, ‘Sanctions as Siege Warfare’, The Nation, 22 March 1999, www.thenation.com/
article/sanctions-siege-warfare/. 

32 For example, the UN Secretary-General observed in his Supplement to An Agenda for 
Peace: ‘Sanctions, as is generally recognized, are a blunt instrument.’ See Supplement to 
An Agenda for Peace: Position Paper of the Secretary-General on the Occasion of the 
Fiftieth Anniversary of the United Nations, UN Doc. A/50/60-S/1995/1 (1995), para. 70. See 
also criticism of the Iraqi sanctions regime: Normand, supra note 28.
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These meetings came to be known as the ‘Interlaken’, ‘Bonn-Berlin’, and 
‘Stockholm’ processes. These processes were of course driven by the host 
states, namely Switzerland, Germany, and Sweden. Both Germany and Sweden 
were non-permanent members during the period in which the move to smart 
sanctions gathered momentum—Germany was on the Council in 1995-96 and 
Sweden in 1997-98. By contrast, Switzerland’s interest in sanctions reform was 
not connected with a pending non-permanent term on the Council. Indeed, 
at that time Switzerland was not yet a UN member state, as it only joined the 
UN in 2002. 

The Interlaken process sought to hone the tool of targeted financial sanc-
tions.33 The Bonn-Berlin process focused upon the design and implementation 
of arms embargoes and travel and aviation sanctions.34 The Stockholm process 
focused upon the question of making targeted sanctions effective.35 Largely as 
a result of those processes, the Council began to employ a more consistent ap-
proach to establishing the scope of similar types of sanctions. It thus applied 
similar language in articulating the scope of its sanctions regimes incorporat-
ing arms embargoes and financial, travel and aviation sanctions.

The main contribution of the smart sanctions movement was of course to 
prompt the move away from comprehensive sanctions and toward the use of 
the sharper, more focused sanctions tools, such as arms embargoes, asset freez-
es, and travel bans. But the push to improve sanctions policy also emboldened 
non-permanent members to work with open-minded permanent members to 
introduce a range of constructive sanctions innovations. One example was the 
use of time-delays prior to the entry into force of sanctions obligations, thus 
giving the prospective targets an opportunity to change their behaviour and 
thus avoid the application of sanctions.36 A second was the use of expiry dates, 
also known as ‘sunset clauses’, upon which sanctions measures would lapse 
unless the Security Council were to decide to extend or reapply them.37 A third 
was the use of humanitarian impact assessments to predict the likely conse-
quences of sanctions upon civilian populations, providing an opportunity for 

33 Targeted Financial Sanctions: A Manual for Design and Implementation. Contributions 
from the Interlaken Process (Watson Institute for International Studies, 2001).

34 Design and Implementation of Arms Embargo and Travel Sanctions and Aviation-related 
Sanctions: Results of the Bonn-Berlin Process (Bonn International Center for Conversion, 
2001).

35 Making Targeted Sanctions Effective: Guidelines for the Implementation of UN Policy 
Options. Results from the Stockholm Process on the Implementation of Targeted Sanc-
tions (Uppsala University, 2003). 

36 See Farrall, supra note 2, at 139-40.
37 Ibid., at 140.
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the Council to tweak its sanctions strategy to minimize the impact of sanctions 
on civilians and third states.38

4 Due Process Deficits and Reform of the 1267 Sanctions Regime

An illustrative case of non-permanent members contributing significantly to 
sanctions reform is the case of the 1267 sanctions regime.39 This sanctions re-
gime was originally established in 1999, and required all states to freeze the 
assets of, prevent the entry into or transit through their territories by, and pre-
vent the direct or indirect supply, sale, and transfer of arms and military equip-
ment to any individual or entity associated with Al-Qaida, Osama bin Laden 
and/or the Taliban as designated by the Security Council’s 1267 Committee. 
The committee’s mechanism for the listing and delisting of targeted individu-
als and entities was not without controversy. As Richard Barrett, a former co-
ordinator of the 1267 Committee’s Al-Qaida and Taliban Monitoring Team put 
it, the controversies mainly stemmed from the fact that the 1267 regime, al-
though preventive by design, was punitive by impact.40 Yet, despite its punitive 
character it did not provide any meaningful due process protections for listed 
individuals and entities.41 

Over the years, several reform innovations—the development of an Om-
budsperson mechanism in particular—have sought to address these shortcom-
ings. Indeed, sustained political engagement by several non-permanent mem-
bers, assisted and re-enforced by a group of select member states operating 

38 Ibid., at 143-4.
39 This sanctions regime is now referred to as sanctions adopted pursuant to UN Doc. S/

RES/1267 (1999), 1989 (2011) and 2253 (2015) concerning ISIL (Da’esh), Al-Qaida, and as-
sociated individuals, groups, undertakings and entities and remains in operation to this 
date. On 20 July 2017, the Security Council unanimously adopted Res. 2368 (2017) reaffirm-
ing the assets freeze, travel ban and arms embargo affecting all individuals and entities on 
the ISIL (Da’esh) & Al-Qaida Sanctions List. The Resolution also extended the mandates 
of the Monitoring Team and the Office of the Ombudsperson to December 2021.

40 Press Conference on Security Council Al-Qaida and Taliban Sanctions Committee, New 
York, 12 February 2009, www.un.org/press/en/2009/090212_Barrett.doc.htm. 

41 The question of due process has attracted extensive academic commentary. See, inter 
alia, A. Bianchi, ‘Security Council’s Anti-Terror Resolutions and their Implementation 
by Member States’, (2006) 4 Journal of International Criminal Justice 1044; C. Michaelsen, 
‘Kadi and Al Barakaat v Council of the EU – The Incompatibility of the UN Security Coun-
cil’s 1267 Sanctions Regime with European Due Process Guarantees’, (2009) 10 Melbourne 
Journal of International Law 329; D. Hovell, ‘Due process in the United Nations’, (2016) 
110 American Journal of International Law 9; A. Tzanakopoulos, ‘Theorizing or Negotiating 
the Law? A Response to Devika Hovell’, (2016) 110 AJIL Unbound 3.
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‘around’ the Council, has prompted a number of significant reform initiatives. 
This engagement took place on three different yet related levels. First, several 
non-permanent members made use of formal mechanisms and procedures 
while either serving as elected members on the Council or by participating in 
Council meetings as intervenors. Second, non-permanent members employed 
informal mechanisms and coalition-building to pursue a reform agenda and 
achieve sustainable progress. Third, non-permanent members engaged with, 
and sought the input and active co-operation of, epistemic communities and 
outside experts, including from academia, NGOs, the UN Secretariat, and in-
ternational legal practitioners. This not only strengthened the case that a sub-
stantial shortcoming existed within the 1267 sanctions regime, but also helped 
the UN member states involved do the difficult technical work of crafting re-
form proposals to address that shortcoming. This part of the chapter will now 
trace these different forms of non-permanent member engagement in more 
detail.

4.1 The Process of the Creation of the Office of the Ombudsperson 
Due process concerns about the 1267 mechanism to list and delist targeted 
individuals and entities emerged in the early 2000s following a significant in-
crease in listings in the aftermath of the 9/11 attacks in the US. By 2005, the issue 
had gained enough traction to be recognized in the World Summit Outcome 
Document which called on the Security Council ‘to ensure that fair and clear 
procedures exist for placing individuals and entities on sanctions lists and for 
removing them, as well as for granting humanitarian exemptions’.42 When the 
Council was briefed by the subsidiary bodies a few days after the adoption of 
the World Summit Outcome Document, the issue of the listing and delisting 
procedure was taken up by a number of non-permanent members as well as 
member states intervening in accordance with Rule 37 of the Council’s PRoP.43 
Brazil, for instance, stated that ‘mechanisms for listing and delisting leave sig-
nificant room for improvement in transparency, effectiveness and fairness’,44 
and Liechtenstein pointed to the World Summit Outcome as mandating ‘the 

42 2005 World Summit Outcome 60th Session, Agenda items 46 and 120, UN Doc. A/60/1 
(2005), para. 109.

43 PRoP, supra note 15, Rule 37 (providing that: ‘Any Member of the United Nations which 
is not a member of the Security Council may be invited, as the result of a decision of the 
Security Council, to participate, without vote, in the discussion of any question brought 
before the Security Council when the Security Council considers that the interests of that 
Member are specially affected, or when a Member brings a matter to the attention of the 
Security Council in accordance with Article 35(1) of the Charter’).

44 UN Doc. S/PV/5293 (2005), at 10. 
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Council to ensure that fair and clear procedures exist for placing individuals 
and entities on sanctions lists and removing them’.45

From late 2005 to late 2009, reform of the 1267 regime’s listing/delisting pro-
cedure was subsequently advocated on a near-continuous basis by a growing 
number of non-permanent members, in and out of the Council chamber. For 
instance, when the Council was briefed by the subsidiary committees in Feb-
ruary 2006,46 the representative of Austria (intervening in accordance with 
Rule 37 of the PRoP) spoke on behalf of the EU to ‘stress the call made at the 
2005 world summit to ensure that fair and clear procedures exist for placing 
individuals and entities on sanctions lists and for removing them’.47 Similarly, 
in May 2006,48 non-permanent members Greece,49 Qatar,50 and Japan,51 all 
pressed for further consideration of procedural fairness and/or ‘fair and clear 
procedures’.

Momentum accelerated in June 2006 when Denmark, as Council President, 
scheduled a thematic debate on the rule of law. Denmark’s Foreign Minister, 
Per Stig Moeller, chaired the debate and Rosalyn Higgins, President of the In-
ternational Court of Justice, spoke in accordance with Rule 39 of the PRoP.52 
These interventions added political and legal weight to the debate. Moreover, 
all ten non-permanent members stressed the need for ‘fair and clear proce-
dures’ in sanctions regimes. In addition, Denmark circulated a ‘non-paper’ 
to ‘help guide the discussion’, which included as one of three focal issues the 
enhanced efficiency and credibility of UN sanctions regimes.53 This initiative 
followed correspondence from non-Council members Germany, Sweden, and 
Switzerland, announcing a jointly commissioned report on how to strengthen 
targeted sanctions regimes.54 Prepared by the Watson Institute Targeted Sanc-
tions Project at Brown University, the report explored review mechanism op-

45 Ibid., 31. 
46 UN Doc. S/PV/5375 (2006).
47 See ibid., at 26.
48 UN Doc. S/PV/5446 (2006).
49 Ibid., at 10.
50 Ibid., at 14.
51 Ibid., at 16.
52 PRoP, supra note 15, Rule 39.
53 Letter dated 7 June 2006 from the Permanent Representative of Denmark to the United 

Nations addressed to the Secretary General, UN Doc. S/2006/367 (2006).
54 Identical letters dated 19 May 2006 from the Permanent Representatives of Germany, 

Sweden and Switzerland to the United Nations addressed to the President of the General 
Assembly and the President of the Security Council, UN Doc. S/2006/331 (2006).
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tions, including that of an ombudsman, to ‘address shortcomings’ of existing 
sanctions committee procedures.55

In December 2006, the Security Council unanimously adopted Resolution 
1730 (2006), in which it created a ‘focal point’ for delisting.56 Following the vote, 
Greece called on the Council to ‘continue to improve [its] delisting procedures, 
particularly in the direction of establishing a review mechanism’ along the lines 
of the useful suggestions made recently by member states such as Denmark, 
and other relevant processes.57 The Danish term of office on the Council ended 
at the end of 2006 (as did that of Greece), but Denmark remained engaged and 
visible in initiatives related to improving the sanctions regimes. For example, 
again in the context of briefings by the subsidiary bodies, Liechtenstein (under 
Rule 37 of the PRoP) noted that:

Many Member States still have concerns regarding the requirement of 
“fair and clear procedures”, … in the Council’s use of targeted sanctions. In 
order to facilitate a constructive discussion on that issue, we organized a 
round table on de-listing on 8 November 2007. The event was sponsored 
by the missions of Denmark, Sweden and Switzerland and was open to all 
States Members of the United Nations and invited representatives of the 
Secretariat, non-governmental organizations and academia. At that meet-
ing, participants exchanged views on a discussion paper based on the re-
search of Professor Michael Bothe of the University of Frankfurt regarding 
the establishment of a review panel to deal with petitions for de-listing.58

Then in June 2008, Denmark, Germany, Liechtenstein, the Netherlands, Swe-
den, and Switzerland wrote to the Presidents of the Security Council and the 
General Assembly, urging further attention to delisting procedures and send-
ing a discussion paper on the idea of establishing an expert review panel to 

55 T.J. Biersteker and S.E Eckert, ‘Strengthening Targeted Sanctions through Fair and Clear 
Procedures’, Watson Institute for International Studies, 2006. The Watson report itself built 
on a report by Bardo Fassbender, which had been commissioned by the UN Secretariat’s 
Office of Legal Affairs and delivered in March 2006. See B. Fassbender, ‘Targeted Sanc-
tions and Due Process: The responsibility of the UN Security Council to ensure that fair 
and clear procedures are made available to individuals and entities targeted with sanc-
tions under Chapter VII of the UN Charter’, Study Commissioned by the United Nations 
Office of Legal Affairs, 20 March 2006, www.un.org/law/counsel/Fassbender_study.pdf.

56 UN Doc. S/RES/1730 (2006). The draft resolution was co-sponsored by Argentina, Den-
mark, France, Greece, Japan, Peru, Russia, Slovakia, the UK, and the US: UN Doc. 
S/2006/996 (2006).

57 UN Doc. S/PV/5599 (2006), at 3.
58 UN Doc. S/PV/5779 (2007), 28.
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assist committees with delisting requests.59 The letter pointed out that rep-
resentatives of Denmark, Liechtenstein, Sweden, and Switzerland had earlier 
had the opportunity to discuss elements of the paper with the 1267 Committee. 
While the letter was sent on 23 June, in advance of the Council meeting held 
on 30 June regarding ‘Threats to international peace and security caused by 
terrorist acts’, it does not appear to have been circulated until 2 July.

On 30 June 2008, the Council adopted Resolution 1822 unanimously,60 
which further promoted the ‘focal point’ created earlier in relation to delisting. 
Costa Rica made the only substantive comment, concluding that ‘although the 
establishment of a focal point under resolution 1730 (2006) was an important 
achievement, it is also necessary to establish a review mechanism’.61 It called 
on the Council to ‘seriously consider the proposal made by Denmark, Germa-
ny, Liechtenstein, the Netherlands, Sweden and Switzerland aimed at agreeing 
mechanisms to fully protect the basic rights of listed individuals’.62

In August 2008, Belgium circulated a concept note during its Council Presi-
dency to steer a discussion on working methods towards transparency issues.63 
The need to ensure fairness, clarity, and independent review was also empha-
sized by Iceland, intervening (under Rule 37 PRoP) on behalf of Denmark, Fin-
land, Iceland, and Norway.64 Later that year, in response to a 1267 Committee 
briefing, Switzerland (under Rule 37 PRoP) noted with disapproval the lack of 
progress on due process reforms, recalling that ‘Switzerland and Liechtenstein, 
together with Denmark, Germany, the Netherlands and Sweden, proposed the 
establishment of an expert group appointed by the Council to assist the sanc-
tions committees in the consideration of delisting requests’ and expressing ‘re-
gret that resolution 1822 (2008) did not reflect any of the ideas put forward in 
that discussion paper.’65 A month later, Liechtenstein sponsored a conference 
at the Washington College of Law of the American University in Washington 
D.C. to facilitate dialogue on UN counter-terrorism sanctions between practi-
tioners, diplomats, and academics.66

59 Identical letters dated 23 June 2008 from the Permanent Representative of Switzerland to 
the United Nations addressed to the President of the General Assembly and the President 
of the Security Council, UN Doc. S/2008/428 (2008).

60 UN Doc. S/RES/1822 (2008).
61 UN Doc. S/PV/5928 (2008), 3.
62 Ibid.
63 UN Doc. S/2008/528 (2008).
64 UN Doc. S/PV/5968 (2008), 28.
65 UN Doc. S/PV/6015 (2008), 25. 
66 Conference on ‘Countering Terrorism through International and Domestic Targeted 

Sanctions: A Rule of Law Perspective’, American University, Washington College of Law, 
Washington DC, US, 15 September 2008.
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The growing discontent among non-permanent members coincided with 
several judicial developments at both national and international levels. Legal 
challenges against Security Council sanctions-related listings had been pre-
sented to the national courts of Belgium, Italy, Switzerland, the Netherlands, 
Pakistan, Turkey, the UK, Germany, Canada and the US. Politically most im-
portant, perhaps, several cases had also been brought before the Courts of 
the European Communities in Luxemburg. In the cases of Kadi, Yusuf and Al 
Barakaat, Ayadi and Hassan, the European Court of First Instance, in 2005, up-
held the legality of the EU regulations implementing the 1267 sanctions regime 
and found that it generally lacked the power to judicially review resolutions by 
the Security Council.67 

However, these findings were then rejected in an opinion issued in Janu-
ary 2008 by one of the eight Advocates General assisting the Court.68 Subse-
quently, on 3 September 2008, the European Court of Justice, in the appeal 
cases of Kadi and Al Barakaat, found that the Courts of the European Com-
munities had jurisdiction to review the implementation of Security Council 
resolutions, and further, that the contested EC regulation implementing the 
1267 sanctions regime violated fundamental rights as recognized by Commu-
nity law.69 A month later, on 22 October 2008, the UN Human Rights Commit-
tee, in Sayadi and Vinck v Belgium found Belgium’s implementation of the 1267 
sanctions regime in violation of Article 12 of the International Covenant on 
Civil and Political Rights.70

These judicial developments had a direct impact on deliberations in the 
Council chamber and increased the political pressure to adopt meaningful 
reform. When the Council was briefed by the subsidiary committees in May 
2009, for instance, Switzerland, intervening under Rule 37 of the PRoP, pointed 
to the legal dilemma faced by UN member states whose courts questioned the 

67 Case R-306/01, Yusuf and Al Barakaat v Council of the EU [2005] ECR II-3533; Case T-315/01, 
Kadi v Council of the EU, [2005] ECR II-3649; Case T-253/02, Ayadi v Council of the EU, 
[2006] ECR II-2139; Case T-49/04, Hassan v Council of the EU, [2006] ECR II-52. For an 
in-depth analysis of the CFI decisions, see, for example, G. Porretto, ‘The European Un-
ion, Counter-Terrorism Sanctions against Individuals and Human Rights Protection’, in M. 
Gani and P. Mathew (eds.), Fresh Perspectives on the ‘War on Terror’ (2008), 235.

68 Opinion of Advocate General Poiares Maduro of 16 January 2008, Case C-402/05 P, Kadi 
v Council and Commission and Opinion of 23 January 2008; Case C-415/05 P, Al Barakaat 
International Foundation v Council and Commission, [2008] ECR I-06351 .

69 Joined Cases C-402/05 P and C-415/05 P, Kadi and Al Barakaat v Council of the European 
Union and Commission of the European Communities, [2008] ECR I-06351. 

70 Sayadi and Vinck v Belgium, CCPR/C/94/D/1472/2006. For critique see M. Milanovic, ‘Say-
adi: The Human Rights Committee’s Kadi’, EJIL: Talk! (29 January 2009), www.ejiltalk.org/
sayadi-the-human-rights-committee’s-kadi-or-a-pretty-poor-excuse-for-one…/.
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legality of domestic measures to implement 1267 sanctions.71 At the next brief-
ing, in November 2009, the Swiss representative reiterated these concerns. Re-
ferring to a decision by the Swiss Parliament requesting the Swiss Government 
to cease implementing sanctions against individuals included on the 1267 list 
in cases where certain criteria had not been considered, she noted that Swit-
zerland was ‘increasingly concerned by the issue of reconciling United Nations 
targeted sanctions with human rights principles.’72 She then expressly linked 
due process concerns to the question of effective implementation of Security 
Council sanctions by stating that: 

Member States’ Governments find themselves in a serious dilemma 
when parliaments or courts challenge the legality of domestic measures 
that implement United Nations targeted sanctions. Member States today 
may risk having to choose between the option of satisfying obligations 
imposed by the Charter, or acting in conformity with decisions of their 
parliaments or courts upholding human rights. The Council could still 
remedy this problem if it introduced the necessary changes. If it does not, 
there is a risk of uneven application of United Nations sanctions, which 
would undermine the credibility and efficiency of the entire system.73

At the same Council briefing, the Austrian ambassador—then both Presi-
dent of the Council and Chair of the 1267 Committee—reported on his visit 
to the EU institutions in Brussels and the ‘excellent opportunity to discuss the 
challenges that the implementation of the sanctions regime is currently fac-
ing in European Union member States, in particular following recent rulings 
of the European Court of Justice’.74 In his capacity as 1267 Chair, he called on 
the Council to take further steps towards ensuring fair and clear procedures as 
well as towards improving the working methods and thus strengthening the 
regime.75 At the same meeting, Costa Rica referred to a ‘working document’ it 
had developed with a group of like-minded states (Costa Rica, Germany, Den-
mark, Liechtenstein, the Netherlands, Sweden, Switzerland, Belgium, Finland 
and Norway) which contained a number of options to improve the due process 
of the 1267 regime. It concluded by urging the Council ‘to consider those op-

71 UN Doc. S/PV/6128 (2009), 27. 
72 Ibid., at 27-8.
73 Ibid., at 28.
74 Ibid., at 11.
75 Ibid.
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tions, in particular with a view to the resolution that we are due to negotiate 
next month to renew the sanctions regime’. 76 

A month later, on 17 December, the Council adopted Resolution 1904 unani-
mously and established the 1267 Ombudsperson. 

4.2 The Expansion of the Ombudsperson’s Mandate and the High-Level 
Review of UN Sanctions

Following the establishment of the Ombudsperson, Austria led the Commit-
tee to conclude the first comprehensive review of the 1267 consolidated list. It 
then handed the chair of the Committee to incoming Council member Germa-
ny, which served on the Council in 2011 and 2012. Germany had been a member 
of the group of like-minded states and part of other initiatives to strengthen 
the 1267 regime since 2005. It played an active role in expanding the Ombud-
sperson’s mandate and further strengthening fair and clear procedures. 

In April 2011, the group of like-minded states—now joined by Austria and 
consisting of Belgium, Costa Rica, Denmark, Finland, Germany, Liechtenstein, 
the Netherlands, Norway, Sweden and Switzerland—sent a letter to the Presi-
dent of the Council outlining several reform proposals with a view to the adop-
tion of the follow-up to Resolution 1904 (2009).77 The letter was also distrib-
uted as an annex to the written version of Costa Rica’s statement at the Council 
in May.78 It called on the Council to consider further reform in order to ‘render 
the work of the 1267 Committee more effective and legitimate and thus consid-
erably strengthen it as a counter-terrorism instrument’.79 Stressing that such 
reform would also contribute to strengthening the rule of law within the UN, 
the proposals were structured into three sections, focusing on listing, delisting, 
and on the mandate Ombudsperson.80 At the Council meeting the proposals 
of the group of like-minded states were also supported by an informal group 
of states collaborating as the ‘Human Security Network’,81 which encouraged 
the Council ‘to consider the recommendations of the group of like-minded 

76 UN Doc. S/PV/6217 (2009), 15. 
77 Letter dated 6 April 2011 from the group of like-minded states to the President of the Se-

curity Council, www.news.admin.ch/NSBSubscriber/message/attachments/22759.pdf.
78 UN Doc. S/PV.6536 (2011), at 27-8. 
79 Ibid.
80 Ibid.
81 The Human Security Network is an informal group of states that advocates a people-

centred, holistic approach to security, which complements the more traditional under-
standing of national and international security. In April 2011, it consisted of Austria, Chile, 
Costa Rica, Greece, Ireland, Jordan, Mali, Norway, Slovenia, Thailand, South Africa as an 
observer, and Switzerland.
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States, also in view of the adoption of a follow up to resolution 1904 (2009) in 
June 2011’.82

A month later, on 17 June 2011, the Council adopted Resolution 1989 which 
was co-sponsored by France, Germany, the UK and the US and which extended 
the mandate and powers of the Ombudsperson considerably. While not all the 
proposals of the group of like-minded states were taken up by the resolution, 
the introduction of a three-phase process to be followed by the Ombudsper-
son represented significant further reform to strengthen due process princi-
ples. The three-phases were structured into an information gathering phase, 
an engagement and dialogue phase, and a Committee dialogue and decision 
phase. Importantly, in cases where the Ombudsperson recommends that the 
Committee consider delisting, the individual or entity is removed from the list 
within 60 days, unless the Committee decides, by consensus, that the individ-
ual or entity should remain subject to the sanction. 

On 7 November 2012, the group of like-minded states sent a letter to the 
Secretary-General and the President of the Security Council containing fur-
ther suggestions on how to improve fair and clear procedures for a more effec-
tive UN sanctions system.83 The letter featured proposals on strengthening the 
Ombudsperson process as well as on increasing the transparency of the listing 
process and introducing time limits to all listings. Most importantly, perhaps, 
it also recommended improving due process in other sanctions committees. 
However, these proposals were not taken up by the Council when it adopted 
Resolution 2083 on 17 December 2012 extending the 1267/1989 sanctions re-
gime, including the mandate of the Ombudsperson.

Then, on 18 July 2013, the European Court of Justice handed down its deci-
sion in Kadi II.84 In spite of the significant reform steps that had been under-
taken at the UN level, the Court neither acknowledged the existence of the 
Ombudsperson nor its reinforced powers adopted by Resolution 1989. Rather, 
it arguably attempted to export EU standards and demands of judicial review 
to UN sanctions and thereby largely ignored the special Security Council con-
text as well as the differences between UN implemented sanctions and auton-
omous EU sanctions. Larissa van den Herik has argued that the Kadi II judg-
ment and its non-negotiable commitment to high standards of judicial review 
might have had negative repercussions for further reform of the 1267 regime 

82 Supra note 78, at 32.
83 Identical letters dated 7 November 2012 from the Permanent Representative of Switzer-

land to the United Nations addressed to the Secretary-General and the President of the 
Security Council, UN Doc. A/67/557–S/2012/805 (2012).

84 Case C-584/10 P, Commission and Others v Kadi [18 July 2013].
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as well as for broader attempts to foster accountability processes across all UN 
sanctions regimes.85 While empirically difficult to verify, it is clear that Court’s 
approach in Kadi II provided little incentive for Council members to engage in 
further reform. 

During its 2013-14 term, Australia, as successor of Germany in the chair of 
the 1267 Committee, nonetheless sought to push forward Council policy and 
practice on sanctions implementation.86 In May 2014, Australia, together with 
Finland, Germany, Greece, and Sweden launched the HLRS to consider ways 
of updating and strengthening the implementation of sanctions.87 The Review 
was conducted from May through to the end of 2014 by three working groups 
that examined respectively, UN integration and co-ordination; the relationship 
between UN sanctions and external institutions and instruments; and mitigat-
ing the humanitarian impact of UN sanctions, and emerging challenges. 

Australia then pursued and promoted a draft resolution on sanctions imple-
mentation, drawing heavily on the findings of HLRS, which it hoped the Coun-
cil would adopt during a dedicated debate on sanctions that it proposed to 
hold as part of its November 2014 presidency. The draft resolution would have 
established a policy and co-ordination unit to identify sanctions best prac-
tices. It would also have mobilized experts to provide technical assistance on 
sanctions implementation to UN member states. Ultimately, however, while 
the debate went ahead, the draft resolution was not put to the vote during or 
after Australia’s presidency. Such a vote would have required the acquiescence 
of Russia, which at the time was itself the target of a range of non-UN sanc-
tions regimes that had been imposed by the US, the EU and even Australia in 
response to the Crimean and Eastern Ukrainian crises. However, Russia firmly 
dug in its veto-threatening heels, demanding so many concessions to the origi-
nal text that it would have been virtually unrecognizable. 

5 Insights and implications 

In this chapter we have discussed a number of significant contributions that 
non-permanent members have made to sanctions reform. Particularly note-

85 L. van den Herik, ‘Peripheral Hegemony in the Quest to Ensure Security Council Account-
ability for its Individualized UN Sanctions Regimes’, (2014) 19 Journal of Conflict & Security 
Law 444.

86 See J. Farrall, and J. Prantl, ‘Leveraging diplomatic power and influence on the UN Security 
Council: the case of Australia’, (2016) 70 Australian Journal of International Affairs 601.

87 Compendium of the High-level Review of United Nations Sanctions, UN Doc. S/2015/432 
(2015).
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worthy are the move from blunt, comprehensive sanctions to ‘targeted’ or 
‘smart’ sanctions, as well as the high watermark of sanctions reform, namely 
the creation and empowerment of the Office of the Ombudsperson as part 
of the 1267 sanctions regime. These considerable achievements might be de-
scribed as the flow of sanctions reform. They demonstrate that non-permanent 
members can set and shape the reform agenda by strategically employing a 
range of formal and informal methods. 

The most obvious explanation for why non-permanent members have 
achieved these sanctions reform successes is that, as chairs of sanctions com-
mittees they have gained a deeper understanding of the challenges involved in 
sanctions administration and implementation. This understanding increases 
the capacity of non-permanent members not just to diagnose problems in 
sanctions practice, but also to propose and broker solutions. However, as we 
foreshadowed in our introduction, the argument we seek to advance in this 
chapter is not simply that non-permanent members have made meaningful 
contributions to sanctions reform. Above and beyond this incontrovertible 
point, we also caution that these gains are not indelible and should not be 
taken for granted. Indeed, the Security Council’s post-Cold War sanctions prac-
tice demonstrates that sanctions reform gains can be undermined by slippage. 
In other words, there is a constant danger that the flow of sanctions reform will 
be slowed, and perhaps even reversed, by destabilising ebbs.

For example, while the move to smart sanctions was highly positive, and 
efforts continue to refine their application, a number of the best practice les-
sons that were identified as part of the smart sanctions wave have since fallen 
by the wayside. The practices of requiring humanitarian impact assessments 
and using sunset clauses are a case in point in that they are either rarely or no 
longer employed. Thus when these best practice strategies are used they tend 
to represent the exception rather than the rule.

In relation to the Office of the 1267/1989 Ombudsperson, while the achieve-
ments have so far been enormous, the foundations and edifice of the Office 
remain shaky. Although common sense would suggest that the Ombudsperson 
model should be expanded to apply to all sanctions regimes, not only is this 
unlikely to happen anytime soon, but there is also a danger that the role of the 
Ombudsperson could be contracted or diminished. Indeed, at the conference 
that gave rise to this book, the outgoing Ombudsperson was concerned that, 
with just a couple of weeks to go in her mandate, no successor had yet been 
appointed and certain permanent members were seeking to dilute the powers 
and longevity of the Office.

The example of the reform of the 1267/1989 sanctions regime is also illustra-
tive for another reason. It demonstrates that context is crucial for the ebb and 
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flow of sanctions reform. The terrorism-related dimension of the 1267 sanc-
tions regime, as well as broader thematic debates on the rule of law, facilitated 
participation in Council debate by a range of non-permanent members based 
on Rule 37 of the PRoP. Internal reform advocacy was initially aided by external 
developments in judicial fora—particularly the EU courts—which generated 
pressure on the European members of the Council, including France and the 
UK, to take seriously the due process shortcomings of the 1267 sanctions re-
gime. By 2014, on the other hand, the context was far less conducive. The rigid 
approach of the European Court of Justice in Kadi II in 2013 as well as friction 
in the Council, especially over the Crimean and Eastern Ukrainian crises, pre-
vented further progress on sanctions implementation.

In order to manage the inevitable ebbs in sanctions reform it is particular-
ly important that non-permanent members do not rest on their laurels once 
sanctions reforms are achieved, no matter how significant they might be. In 
their engagement on sanctions reform, non-permanent members—on, off 
and ‘around’ the Council—should bear in mind that while introducing new in-
itiatives is extremely worthwhile, it is perhaps even more important to consoli-
date and extend the gains of previous sanctions reform. The task of initiating 
and consolidating effective sanctions reform requires considerable commit-
ment, vigilance and ingenuity on the part of non-permanent members. Such 
non-permanent member engagement is not only crucial for continued sanc-
tions reform per se, but also essential for ensuring that sanctions remain both 
an effective and a legitimate tool for the Council in exercising its responsibility 
under Chapter VII of the UN Charter. 


