
STRENGTHENING HUMAN RIGHTS: AMENDMENTS TO THE HUMAN
RIGHTS ACT 2004 (ACT)

In 2004, the Australian Capital Territory (ACT), under the Stanhope Labor Government, enacted
Australia’s first legislative bill of rights, the Human Rights Act 2004 (ACT) (the ACT HRA). After
several years of experience of this legislation in operation, major amendments were passed to the ACT
HRA in March 2008, to bring it more closely into line with the Victorian Charter of Human Rights

and Responsibilities Act 2006 (the Victorian Charter). Among other changes, the Human Rights

Amendment Act 2008 (ACT) introduced an explicit obligation on public authorities to comply with
human rights and a right of action for breach of human rights, as well as changes to provisions dealing
with the interpretation of legislation and limitation of human rights. This comment considers the scope
and significance of these amendments.

BACKGROUND

The development of the ACT HRA followed an independent public consultation, and the original Act
largely reflected the recommendations of the ACT Bill of Rights Consultative Committee.1 The ACT
HRA is a non-entrenched Act of the Legislative Assembly, more akin to the “dialogue model” of the
United Kingdom Human Rights Act 1998 than to constitutional bills of rights such as the United States
Bill of Rights. The ACT HRA obliges the government to certify whether its new legislation is
compatible with human rights and requires Territory laws to be interpreted consistently with human
rights where possible. It also gives the ACT Supreme Court the power to declare a law to be
incompatible with human rights; such a declaration does not invalidate the law, but requires the
government to consider and respond to the declaration in the Legislative Assembly. Nevertheless, the
original ACT HRA did not go as far as the consultative committee had recommended in two key
respects. It did not include a direct obligation on public authorities to comply with human rights nor
did it protect economic, social and cultural rights.2 The cautious approach by the government, in part,
reflected the intense controversy provoked by this pioneering legislation and fears that the courts
would be overwhelmed with litigation.3

Four years on, amendments to strengthen the ACT HRA met little political resistance. In part, this
reflects the surprisingly limited use made of the legislation in the courts. The Act has been
sporadically referred to in decisions of the ACT Supreme Court, but has affected the outcome of cases
on only a handful of occasions.4 There have been no declarations of incompatibility. Instead, the main
effect of the ACT HRA has been to encourage the development of laws that are better considered and
more respectful of human rights.5 The ACT is also no longer “going it alone” on a bill of rights, with
the enactment in 2006 of the Victorian Charter. The Charter has many similarities to the ACT HRA,
but goes further than the original ACT legislation in imposing a direct duty on public authorities to
comply with human rights.6 The Human Rights Amendment Act 2008 (ACT) implements key
recommendations of the first review of the ACT HRA by the Department of Justice and Community
Safety in June 2006,7 bringing the ACT HRA one step closer to the original vision of the consultative
committee, although the issue of economic, social and cultural rights has been left for another day.

1 ACT Bill of Rights Consultative Committee, Towards an ACT Human Rights Act: Report of the ACT Bill of Rights

Consultative Committee (2003).

2 ACT Bill of Rights Consultative Committee, n 1, pp 85, 109.

3 See, eg Australian Capital Territory, Legislative Assembly, Parliamentary Debates (2 March 2004) p 456 (Steve Pratt).

4 The ACT Human Rights Act Research Project at the Australian National University maintains a database of all cases referring
to the Human Rights Act 2004 (ACT) at http://www.acthra.anu.edu.au/cases/index.php viewed 26 August 2008.

5 Charlesworth H and McKinnon G, Australia’s First Bill of Rights: The Australian Capital Territory’s Human Rights Act, Law
and Policy Paper No 28 (Centre for International and Public Law, 2006) p 10.

6 Charter of Human Rights and Responsibilities Act 2006 (Vic), s 38.

7 Department of Justice and Community Safety, Human Rights Act 2004: Twelve-Month Review, Discussion Paper (2006).
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AMENDMENTS TO THE ACT HRA

The Human Rights Amendment Act 2008 (ACT) introduced two sets of amendments with staggered
commencement dates. The first phase of the amendments, which commenced on 18 March 2008,
codified the limitations on human rights, clarified the interpretive provision, and imposed new
notification requirements where human rights issues arise in the Supreme Court. The second phase of
the amendments, which will commence on 1 January 2009, creates a new Pt 5A of the ACT HRA,
dealing with the obligations of public authorities.

FIRST PHASE AMENDMENTS

Reasonable limits provision

Under the ACT HRA, human rights are not absolute, but “may be subject only to reasonable limits set
by Territory laws that can be demonstrably justified in a free and democratic society” (s 28). Although
this wording had never been subject to any detailed consideration by the ACT courts, it had been taken
to import the concept of proportionality in international human rights law, and the two-stage test
developed in the Canadian case of R v Oakes [1986] 1 SCR 103.8 While the original s 28 was
open-ended, the 2008 amendment introduced a non-exhaustive list of relevant factors to be considered
in determining whether a limitation is reasonable, substantially replicating the equivalent provision in
the Victorian Charter (s 7). While generally similar to the Canadian approach, the provision borrows
the wording of the South African Constitution.9 Although it has been suggested that codification of the
test in s 28 might limit a more nuanced application of international human rights law,10 it is likely to
provide greater guidance for the courts and decision-makers, and will allow the Territory to benefit
from the growing jurisprudence under the Victorian Charter.

Interpretive provision

One key mechanism for promoting human rights under the ACT HRA is the obligation imposed on
courts and other decision-makers to interpret all Territory laws to be compatible with human rights as
far as possible. However, the original structure of the obligation contained in s 30(1) was convoluted
and difficult to apply, as it instructed decision-makers to prefer an interpretation of legislation that was
most consistent with human rights, but also to prefer the interpretation most consistent with the
legislative purpose.11

The amended s 30 is now consistent with the equivalent provision of the Victorian Charter (s 32)
and provides:

So far as it is possible to do so consistently with its purpose, a Territory law must be interpreted in a
way that is compatible with human rights.

The Explanatory Statement to the amendment states that the new provision:

clarifies the interaction between the interpretive rule and the purposive rule … This means that unless
the law is intended to operate in a way that is inconsistent with the right in question, the interpretation
that is most consistent with human rights must prevail.12

The Explanatory Statement notes that the provision “draws on jurisprudence from the United
Kingdom such as the case of Ghaidan v Godin-Mendoza [2004] 2 AC 557”. In this decision, the
House of Lords confirmed that the interpretive obligation in s 3 of the Human Rights Act 1998 (UK)

8 See, eg Attorney General Simon Corbell’s response to comments on the Corrections Management Bill 2006 in Standing
Committee on Legal Affairs, Scrutiny Report No 37 (2007), annexed to Standing Committee on Legal Affairs, Scrutiny Report

No 41 (2007).

9 Constitution of the Republic of South Africa 1996, s 36.

10 Standing Committee on Legal Affairs, Scrutiny Report No 50 (2008) pp 12-13.

11 As the interpretive obligation in s 30 of the Human Rights Act 2004 (ACT) was explicitly subject to s 139 of the Legislation

Act 2001 (ACT).

12 Human Rights Amendment Bill 2007 (ACT), Explanatory Statement, p 3.
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is “of an unusual and far-reaching character”, which may require the court to depart from
unambiguous wording and the intent of the legislature in order to give effect to human rights.13

However, in the first ACT case to seriously consider the scope of the amended s 30, Raytheon
Australia Pty Ltd v ACT Human Rights Commission [2008] ACTAAT 19, the Administrative Appeals
Tribunal distinguished the approach taken in Ghaidan on the basis that the scope of the interpretive
power in the ACT HRA is specifically constrained by the purpose of the legislation to be interpreted,
unlike s 3 of the Human Rights Act 1998 (UK).14 The case concerned the interpretation of s 109 of the
Discrimination Act 1991 (ACT), which gives the Human Rights Commissioner discretion to grant
exemptions from anti-discrimination provisions. The tribunal took a narrow view of the new
interpretive power in the ACT HRA, finding that in this case it was not “possible” to read down the
discretion to be more compatible with the right to equality, as it considered that this would be
inconsistent with the purpose of the Discrimination Act in including the exemption provision.15 The
Human Rights Commissioner has sought leave to appeal this decision to the Supreme Court.16

Notification of the Attorney-General and the Human Rights Commissioner

In the original ACT HRA, the Attorney-General and the Human Rights Commissioner were required
to be notified only if the Supreme Court was considering making a declaration of incompatibility
(s 34). The 2008 amendments extended this provision so that notice must also be given wherever “a
question arises in a proceeding in the Supreme Court that involves the application of the” ACT HRA.
Unlike the equivalent provision in the Victorian Charter (s 35), which was criticised in R v Benbrika
(Ruling No 20) [2008] VSC 8017 as likely to lead to unnecessary delays, the new ACT notification
provision allows the court to continue to hear severable parts of the proceedings and to hear and
determine urgent interlocutory matters.18

SECOND PHASE AMENDMENTS

The original ACT HRA did not include a specific application clause, leading to speculation as to
whether the human rights in the ACT HRA were directly binding on government agencies.19 This
issue was never fully tested in the courts, and although some cases did appear to apply human rights
standards to the conduct of government,20 this was generally tied to an exercise of the interpretive
power.21 The new Pt 5A of the ACT HRA, which will come into effect on 1 January 2009, imposes
clear duties on public authorities to comply with human rights.

Definition of “public authority”

The new ACT HRA provisions follow the Victorian model in defining public authorities through the
identification of specific “core” public authorities (s 40(1)(a)-(f)), coupled with a more general test for

13 Ghaidan v Godin-Mendoza [2004] 2 AC 557 at [30] (Lord Nicholls of Birkenhead).

14 Raytheon Australia Pty Ltd v ACT Human Rights Commission [2008] ACTAAT 19 at [77]-[79]. See also Spigelman JJ, The

Application of Quasi-Constitutional Laws, Second Lecture in the 2008 McPherson Lectures, Statutory Interpretation and Human
Rights, University of Queensland, Brisbane (11 March 2008) pp 14-16, http://www.lawlink.nsw.gov.au/lawlink/Supreme_Court/
ll_sc.nsf/vwFiles/spigelman110308.pdf/$file/spigelman110308.pdf viewed 26 August 2008.

15 Raytheon Australia Pty Ltd v ACT Human Rights Commission [2008] ACTAAT 19 at [80]-[81].

16 The Raytheon decision also raises important questions regarding the appropriate methodology for the application of the
interpretive power, and its interaction with the limitation provision. See the useful discussion by Evans C and Evans S,
Australian Bills of Rights: The Law of the Victorian Charter and ACT Human Rights Act (LexisNexis, 2008) pp 99-102.

17 At [17]-[18].

18 These exception provisions are very similar to those in s 78B of the Judiciary Act 1903 (Cth).

19 See, eg Department of Justice and Community Safety, n 7, p 28.

20 See, eg the comments of Higgins CJ in Transcript of Proceedings, Application by Eastman (ACT Court of Appeal, No 26 of
2007, 23 and 31 August 2007), summarised at http://www.acthra.anu.edu.au/cases/case.php?id=73 viewed 26 August 2008.

21 For example, see R v Upton [2005] ACTSC 52, where Connolly J interpreted the general powers of the court under s 20 of
the Supreme Court Act 1933 (ACT) in light of the right to a fair trial in the Human Rights Act 2004 (ACT) to grant a conditional
stay of proceedings where there had been undue delay by the prosecution.
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“functional” public authorities, which captures other entities carrying out government functions
(ss 40(1)(g) and 40A). However, the ACT provision provides greater transparency than the Victorian
definition, as it does not allow entities to be excluded from the obligations of public authorities
through regulation.22

Core public authorities comprise government authorities and instrumentalities, ministers, public
employees and police officers when they are exercising a power under Territory law. Under s 40(2),
courts are excluded from this definition except when they are acting in an administrative capacity. This
provision is intended to avoid conflict with High Court jurisprudence suggesting that Australia has one
unified common law which cannot be unilaterally constrained by a State or Territory.23 Although the
exemption in s 40(2) of the ACT HRA does not specifically mention tribunals, the main ACT tribunals
are included in the definition of “court” in the Dictionary to the Act, and will thus be excluded, except
in their administrative capacities.24 This broad exclusion limits the direct application of human rights
of particular relevance to the courts, such as the right to a fair trial and the rights in criminal
proceedings, which will instead need to be enforced through statutory interpretation or through the
duties of public authorities such as police or prosecutors. Jeremy Gans has described this approach as,
at best, “a pastiche of weak restraints, waxing and waning as courts drift between their administrative
and non-administrative capacities, proceedings pass in and out of the purview of suitably malleable
statutory provisions and public authorities enter and leave the courtroom”.25 However, it is possible
that a robust human rights-consistent interpretation of the legislation from which the Territory courts
derive their jurisdiction may overcome some of these limitations.26

The obligations of public authorities also extend to entities whose functions are or include
functions of a public nature, when exercising those functions for the Territory or a public authority
(whether under contract or otherwise) (s 40(1)(g)). This approach is influenced by the Human Rights
Act 1998 (UK) and reflects the increasing use of private contractors to carry out traditional functions
of government. The ACT and Victoria have gone further in including an explicit list of criteria to be
considered in applying the test of functionality, in an attempt to avoid the unduly narrow approach that
has been taken by the courts in the United Kingdom.27 Nevertheless, as Simon Evans and Carolyn
Evans have noted, the key criterion of a public authority having a function connected to or identified
with a “function of government” is likely to be contentious and its meaning may need to be more
precisely determined by the courts.28

The ACT amendments also include an innovative “opt in” provision which allows an entity that is
not a public authority to request the minister to declare it subject to the obligations of a public
authority, a request to which the minister is obliged to accede (s 40D). The stated intention of this
provision is to encourage the private sector to voluntarily subject itself to explicit human rights
obligations under the Act.29 While this might seem unduly optimistic, the provision may also be useful
for entities, whose standing might otherwise be unclear under the functional test, to clarify their status
as public authorities. Opting in might even be included as a specific requirement in government
contracts to ensure that contractors are bound by human rights obligations.

22 Parole boards have been excluded from the obligations of public authorities in this way under s 4(1)(k) of the Charter of

Human Rights and Responsibilities Act 2006 (Vic).

23 Human Rights Amendment Bill 2007 (ACT), Explanatory Statement, p 4.

24 Compare X [2008] VMHRB 1, an unreported decision of the Victorian Mental Health Review Board, summarised
at http://www.hrlrc.org.au/html/s02_article/article_view.asp?id=347&nav_cat_id=152&nav_top_id=63 viewed 26 August 2008.

25 Gans J, Evidence Law Under Victoria’s Charter, University of Melbourne Legal Studies Research Paper No 260 (2007) p 34.

26 See R v Upton [2005] ACTSC 52.

27 See, eg Joint Committee on Human Rights, The Meaning of Public Authority under the Human Rights Act: Ninth Report of

Session 2006-07 (2007) at [101].

28 Evans S and Evans C, “Legal Redress under the Victorian Charter of Human Rights and Responsibilities” (2006) 17 PLR 264
at 274.

29 Human Rights Amendment Bill 2007 (ACT), Explanatory Statement, pp 7-8.
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Obligations of public authorities

The new obligations of public authorities under s 40B(1) of the ACT HRA mirror s 38(1) of the
Victorian Charter. This section provides that:

It is unlawful for a public authority –

(a) to act in a way that is incompatible with a human right; or

(b) in making a decision, to fail to give proper consideration to a relevant human right.

However, an act or decision will not be unlawful if made under a law in force in the Territory
(including a law of the Commonwealth) that expressly requires that action to be taken or decision to
be made in a way that is inconsistent with human rights or the law cannot be interpreted in a way that
is consistent with a human right (s 40B(2)). Unlike its Victorian equivalent, the ACT provision does
not make a special exception for religious bodies.30

Despite the exemption provision, the scope of the duty imposed on public authorities under s 40B
is considerable. In particular, the unqualified stipulation in s 40B(1)(a) that it is unlawful for a public
authority to act (which includes a failure to act or a proposal to act)31 in a way that is incompatible
with a human right goes well beyond an obligation to simply give due consideration to human rights.
Although in some cases the conduct of public authorities may be tightly constrained by laws, in many
instances governing legislation or statutory instruments will leave room for discretion, which will need
to be exercised in strict compliance with human rights. One thorny issue, which may need to be
resolved by the courts, is whether public authorities may rely upon the “reasonable limits” provision in
s 28 to justify restricting one human right in order to respect another human right or to achieve a
competing social objective. The difficulty is that s 28 clearly states that such reasonable limits may
only be “set” by Territory laws, which would not include actions or decisions of public authorities
unless formalised in an Act or statutory instrument.32

New cause of action

The amendments to the ACT HRA also introduce a new right of action for breach of human rights by
a public authority (s 40C). This remedy provision is not dependent upon any existing cause of action
and is more straightforward than the complex remedy provision in the Victorian Charter.33 From
1 January 2009, a victim of a breach of human rights obligations by a public authority may institute
proceedings in the ACT Supreme Court, as well as rely on these obligations in other legal proceedings.
The Supreme Court is empowered to grant any relief it considers appropriate, except damages.

The exclusion of damages follows the Victorian example, perhaps due to concerns about the
potential financial liability of the government. However, experience in the United Kingdom suggests
that such caution may be unwarranted. A review of the Human Rights Act 1998 (UK) in 2006 noted
that, although damages are available under that Act, the courts used this remedy very sparingly and
had awarded damages in only three reported cases.34 It remains to be seen whether a right of action

30 See s 38(4)-(5) of the Charter of Human Rights and Responsibilities Act 2006 (Vic), which was added as a last minute
amendment to the Charter of Human Rights and Responsibilities Bill 2005 (Vic).

31 Under the amended definition of “act” in the Dictionary to the Human Rights Act 2004 (ACT) introduced by the Human

Rights Amendment Act 2008 (ACT), s 9.

32 See the definition of “Territory law” in the Dictionary to the Human Rights Act 2004 (ACT); s 13 of the Legislation Act 2001

(ACT). This issue may also arise under the Charter of Human Rights and Responsibilities Act 2006 (Vic), although the wording
of the limitation provision in the Charter is less clear. See, eg the discussion of Jeremy Gans at http://
www.charterblog.wordpress.com/2008/05/25/can-public-authorities-limit-rights viewed 26 August 2008.

33 See, eg Evans and Evans, n 28 at 275. See also Merkel R, Memorandum of Advice on the Interpretation and Application of

s 39 of the Charter of Human Rights and Responsibilities Act 2006 (Vic) (2007), available at http://www.hrlrc.org.au/html/s02_
article/article_view.asp?id=132&nav_cat_id=149&nav_top_id=63 viewed 26 August 2008.

34 Department of Constitutional Affairs, Review of the Implementation of the Human Rights Act (2006) p 18.
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without the prospect of damages will stimulate renewed interest in the ACT HRA amongst the legal
profession and turn the “trickle” of human rights case law into a “stream”.35

CONCLUSION

The 2008 amendments to the ACT HRA are an important step in improving the protection of human
rights in the Territory. The most significant changes are the clarified interpretive provision, the new
duties on public authorities and a free-standing cause of action for breach of human rights. These
amendments impose substantial responsibilities on government agencies and other public authorities
to consider and apply human rights in all areas of their activities, and are likely to strengthen the
tentative culture of human rights that has begun to develop within the ACT Government. The
amendments also reflect a positive cycle of interaction between the two Australian jurisdictions with
legislative bills of rights. The Victorian Charter built upon the foundations of the ACT HRA, and the
ACT has, in turn, adopted many of the Charter enhancements and has gone further with a more
generous remedy provision. The next scheduled reviews of the ACT HRA in 2009 and the Victorian
Charter in 2011 will assess the effectiveness of these provisions and may address some of the
remaining gaps in human rights coverage, including the protection of economic, social and cultural
rights.

Gabrielle McKinnon
Director, ACT Human Rights Act Research Project, Australian National University

This is a joint project of the Australian National University and the Department of Justice and
Community Safety, ACT, supported by the Australian Research Council

Thanks to Professor Andrew Byrnes for his useful comments.

BETFAIR PTY LTD v WESTERN AUSTRALIA

Betfair Pty Ltd v Western Australia (2008) 82 ALJR 600, decided by a unanimous High Court in
March 2008, represents the most significant decision relating to s 92 of the Australian Constitution
since Castlemaine Tooheys Ltd v South Australia (1990) 169 CLR 436. The six-member joint
judgment contains an important restatement of s 92’s purpose and scope, framed to take account of the
“new economy” with its reliance upon electronic transactions. This comment explores this and other
notable features of the Betfair decision.

FACTS AND ISSUES

The case was brought by two plaintiffs, Betfair Pty Ltd and Mr Erceg, representing respectively the
“supply” and “demand” sides of the market for betting exchange services. Betting exchanges are a
recent arrival in Australia. A betting exchange is a facility for the placement of bets on the outcome of
races and other sporting events. The most important difference between betting exchanges and other
more established betting facilities, such as trackside bookmakers and totalizators (TABs), is that
betting exchanges enable punters to back a race entrant or team to win or lose. The operator of a
betting exchange bears no risk in relation to the outcomes of races and sporting events. The exchange
simply matches punters wishing to bet for an outcome with those wishing to bet against it – punters
are effectively wagering with one another, with the exchange taking a small commission for providing
the matchmaking service.

Betfair became Australia’s only licensed betting exchange in 2006 when it obtained a licence to
operate under Tasmanian law.1 The company’s operations are based in Hobart where it maintains a
telephone call centre and a computer server connected to the internet. Although based in Tasmania,
Betfair operates nationwide; it accepts bets on races and sporting events occurring elsewhere in
Australia and most of its customers are located outside Tasmania. Mr Erceg was one of Betfair’s

35 As predicted by Attorney-General Simon Corbell: see Australian Capital Territory, Legislative Assembly, Parliamentary

Debates (6 December 2007) p 4031.

1 Gaming Control Act 1993 (Tas), Div 5.
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