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AUSTRALIAN PROFESSIONAL PRACTICE BODIES AND THE TORT OF
NEGLIGENT INVESTIGATION

The New South Wales Supreme Court has examined the statutory and
common law duties of the New South Wales Health Care Complaints
Commission and the New South Wales Medical Board in the recent case of
Attorney General (NSW) v Bar-Mordecai [2008] NSWSC 774. The judgment
establishes that a professional practice body investigating the alleged
misconduct of a doctor will rarely be liable under Australian statutory or
common law duties to compensate that doctor for harm arising as a result of
negligent investigatory practices. In particular, it establishes that such a body
owes no duty to take reasonable care to avoid psychiatric injury to a medical
practitioner against whom a complaint has been lodged and whom it is
investigating. It is argued that the differing approaches to the tort of negligent
investigation in Canada and Australia stem from differences not only in policy
values but in the legal frameworks used in each jurisdiction to determine the
existence of duties of care at common law.

INTRODUCTION

The New South Wales Supreme Court has recently examined, in Attorney General (NSW) v
Bar-Mordecai [2008] NSWSC 774 (Bar-Mordecai), the content of the statutory and common law
duties owed by medical professional practice bodies in that State to the doctors they investigate. In
particular, the judgment considers the obligations imposed upon the New South Wales Health Care
Complaints Commission (the Commission) and Medical Board (the Board) in respect of such
investigations.

THE FACTS

Dr Bar-Mordecai became the subject of investigation by both the Commission and the Board chiefly
in relation to two allegations of professional misconduct against him. The first allegation related to the
conduct of Bar-Mordecai throughout his 11-year personal relationship with a woman who was also his
patient. The investigatory bodies found that, over the course of this relationship, Bar-Mordecai had
exploited the relationship to gain financial advantages, improperly administered drugs and
inappropriately signed a death certificate for the patient and had lied under oath in court proceedings
(at [12]).

Particulars of this complaint alleged that, between August 1983 and about 25 June 1994,
Bar-Mordecai treated the patient while at the same time having a personal and sexual relationship with
her. Bar-Mordecai contended that the patient became his de facto wife and, for that reason, the
particular of the complaint referred to the investigatory bodies was unfounded, because no ethical
issue arises in respect of the treatment by a medical practitioner of a de facto partner.

Another particular alleged that Bar-Mordecai administered 30 mg of morphine to the patient
shortly before her death. He submitted that the Commission ought to have determined that he was not
wrong to do so because it had in its possession a report of Dr Kuchar, who was the patient’s
cardiologist, which said that Bar-Mordecai had done nothing wrong.

The second complaint related to an allegation that Bar-Mordecai had breached confidentiality by
repeating statements made by a female patient to her husband, who was also his patient (at [14]).
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Bar-Mordecai asserted that the investigatory bodies owed him both statutory and common law
duties of care which had been breached over the course of their investigation into these allegations. He
claimed “more than $5,000,000” in damages for personal injury and economic loss sustained as a
result of the alleged breaches by the investigatory bodies of their duties of care (at [3]).

The proceeding before the court was an in person (legally unrepresented) application by
Bar-Mordecai for leave to institute legal proceedings against the Commission and the Board. This
application was required because Bar-Mordecai had been held to be a vexatious litigant within the
meaning of s 84(1) of the Supreme Court Act 1970 (NSW) and was subject to an order pursuant to that
section preventing him, without leave of this court, from instituting proceedings in any court.1 The
court approached the application mindful of the considerations set out in Re Attorney-General (Cth);
Ex parte Skyring (1996) 70 ALJR 321 at 323 where Kirby J referred to the need for “vigilance, and
not impatience” where the applicant is not legally represented.

BREACH OF STATUTORY DUTY

Bar-Mordecai asserted that the various obligations imposed upon the Commission and the Board by
their enabling legislation gave rise to a cause of action for damages where breached. He asserted that
such statutory duties had been breached in his case by the failure of the bodies to:
• investigate the two complaints expeditiously (at [15]);
• refer the complaints to the Medical Tribunal (at [51]);
• dismiss the complaints (at [55]); and
• in the case of the Board, protect him from any harm arising from the Commission’s investigation

(at [3]).

The judgment provides a useful statement of the content of these obligations and the manner in
which they apply to govern the relationship between the investigatory body and the doctor who is the
subject of investigation.

Expeditious investigation

Under the Medical Practice Act 1992 (NSW), s 48, and Health Care Complaints Act 1993 (NSW),
s 29(2), the Board and the Commission are required to investigate allegations expeditiously. The court
in Attorney General (NSW) v Bar-Mordecai [2008] NSWSC 774 cited with approval the reasoning of
the court in Cheng v Pharmacy Board (NSW) [2005] NSWSC 1130. In that case, it had been held that
the requirement for expeditious investigation was intended merely to guide the Commission in the
fulfilment of its duties. Although this did not determine whether the obligation created a duty of care,
the judgment in Bar-Mordecai set the threshold requirements for breach and the resultant liability of
the bodies at such a level that asserting the duty is unlikely to be of any practicable benefit to a doctor
wronged as a result of non-expeditious investigation. This is because, in Bar-Mordecai, the court held
that the length of time appropriate in each case would vary according to the nature of the issues under
investigation, the seriousness of the allegations, the need to consider the opinions of experts and any
particular hurdles encountered by the investigatory authority (at [25]).

Although “evidence … of [a] specific period of inactivity or delay” could potentially constitute a
breach of the statutory obligation, the court ultimately indicated that, even if this were the case, it is
unlikely that imposition of this statutory obligation was intended to create a civil duty which would
give rise to an action for compensation where breached (at [26]). McCallum J, eg, held that the
recognition of such a duty would be inimical to the objects of the legislation discussed above and
cannot be gleaned from either Act read as a whole. The court therefore concluded that breach of such
a provision had not been established in Bar-Mordecai’s case and, even if it were, it was unlikely to
support the damages claimed.

Reference to Medical Tribunal

Both the Board and the Commission were under a statutory obligation by operation of s 52 of the
Medical Practice Act 1992 (NSW) to refer a complaint to the Medical Tribunal if their investigations

1 Attorney General v Bar-Mordecai [2005] NSWSC 142 at [101].
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suggested there may be grounds for deregistration or suspension of the medical practitioner. Although
the complaints were ultimately referred to the tribunal, Bar-Mordecai argued that this should have
occurred earlier in the proceedings than it did (at [51]). The court, holding that the prerequisite opinion
had not been formed earlier than the referral, nevertheless held that even if this provision had been
breached, it would be unlikely to give rise to a civil cause of action for the doctor under investigation
(at [53], [54]).

Failure to dismiss complaints

Under s 27 of the Health Care Complaints Act 1993 (NSW), the Commission was entitled to dismiss
the complaint where it felt that it was unfounded. The court did not explore the content of this
statutory duty in any great detail, instead considering it irrelevant because the complaints had been
established by both investigatory bodies. The court indicated (at [58]) that the contention that the
complaints should have been dismissed was irreconcilable with Bar-Mordecai’s contention that they
were serious enough to refer to the Medical Tribunal.

Failure to protect from harm

Bar-Mordecai alleged that the Board owed him a contractual or statutory duty to protect him with
“care and vigilance” over the course of any investigation into his professional practice (at [65]). This
obligation was said to arise from a contractual relationship whereby Bar-Mordecai paid fees to the
Board in exchange for this undertaking or, in the alternative, that under s 74 of the Trade Practices Act
1974 (Cth), the Board, in providing a service, had undertaken to do so with care and diligence (at
[67]). The court did not exhaustively explore the existence or content of such duties, rather dismissing
them because they relied upon the (unsubstantiated) claim that the Commission had breached its duty
of care (at [69]).

In the course of its judgment, the court thus analysed the various statutory duties imposed on both
investigatory bodies by their enabling Acts. In the case of each obligation, the court required a high
threshold for a doctor to establish breach. In any case, even if breach were established, the court has
indicated that it is doubtful whether any such breach would allow the wronged doctor to recover
damages (at [27]).

McCallum J held that that there is no prima facie ground for the contention that the Commission
owed a duty to take reasonable care to avoid psychiatric injury during investigations of a medical
practitioner against whom a complaint has been lodged.

It is therefore unlikely that a doctor will, except perhaps in the face of patent serious breach, have
an actionable claim in civil law against a professional practice body for breach of its statutory
obligations.

BREACH OF COMMON LAW DUTY

Bar-Mordecai also argued that the Board and the Commission owed him a duty of care at common
law to protect him from harm arising from negligent investigation. This was also rejected by the court,
chiefly because it followed the decision of the High Court of Australia in Tame v New South Wales
(2002) 211 CLR 317 (Tame) which denied such a duty in respect of police officers over suspects they
were interrogating. The decision in Bar-Mordecai affirms this earlier ruling and extends its relevance
beyond application merely to police officers.

The main policy reasoning behind the refusal by Australian courts to impose a duty of care of this
kind is the perceived conflict that such a duty would create with the pre-existing duties owed by the
investigator to other parties. In Tame, eg, the court held that an imposition upon police officers of a
common law duty of care to their suspects in relation to investigatory standards would conflict with
their other duties, particularly those owed to the senior investigating officer. The danger of imposing
such conflicting duties upon investigatory officers was also examined in the judgment of the court in
Cran v New South Wales (2004) 62 NSWLR 95. In that case, it was held that the co-existence of these
conflicting duties might prompt investigatory officers to abandon their investigations in an attempt to
protect themselves from potential liability.
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In Bar-Mordecai, the existence of similarly conflicting duties was established by construction of
the enabling legislation of both the Board and the Commission. Under each piece of legislation, a
primary duty was imposed upon the investigatory body to protect the health and safety of the public.2

The court feared that the exercise of this duty would be undermined if it imposed a further common
law duty upon the investigatory bodies to protect the investigated medical practitioner from harm
resulting from any negligent investigation (at [31]).

THE CASE FOR A COMMON LAW DUTY OF CARE FOR NEGLIGENT INVESTIGATION:
THE CANADIAN POSITION

In Canada, the courts have gone beyond the mere imposition of a common law duty of this kind to
recognise the existence of a distinct species of negligence: the tort of negligent investigation. By
comparison, courts in England,3 New Zealand4 and Australia5 have rejected the contention based on
policy reasoning which considers the imposition of such a common law duty as liable to create an
inappropriate conflict with the investigators’ primary duty (to, eg, their supervising officer6 or the
public more broadly).7

Under Canadian law, police owe a duty to their suspects to conduct investigations with reasonable
care.8 Recent case law has extended this duty to apply to private investigators.9 The reason was that:

[No reason exists] why different or even greater liability cannot be imposed upon the private
investigator for its carelessness … We see no incoherence in requiring a private investigator to be
careful in its investigation; surely the client would expect nothing less from the investigator.10

Canadian courts have upheld such duties as consistent with, and even complementary to, the
additional duties such investigators may owe to third parties.11 Indeed, in Hill v Hamilton Wentworth

Regional Police Services Board [2007] SCC 41 (Hill) the court held that the co-existence of these
duties would yield positive results because it would encourage investigators to “become more careful
in conducting investigations” (at [56]). Such policy reasoning has thus directly rejected the Australian
position that the imposition of a duty of care owed to the subject of investigations will result in the
creation of conflicting duties which will compromise the overarching functions of the investigator.

The minority opinion in Hill accords more closely with the position taken by Australian courts.
The minority held that the imposition of a duty in relation to negligent investigation would conflict
with “the investigating officer’s overarching public duty to investigate” and that the existence of such
a duty would “detrimentally affect … society”.12 Charron J in the minority further argued that that

2 Health Care Complaints Act 1993 (NSW), s 3; Medical Practice Act 1992 (NSW), s 2A.

3 Brooks v Commissioner of Police for the Metropolis [2005] 1 WLR 1495.

4 Gregory v Gollan [2006] NZHC 426.

5 Tame v New South Wales (2002) 211 CLR 317; Attorney General (NSW) v Bar-Mordecai [2008] NSWSC 774; Duke v New

South Wales [2005] NSWSC 632.

6 Tame v New South Wales (2002) 211 CLR 317.

7 Attorney General (NSW) v Bar-Mordecai [2008] NSWSC 774.

8 Hill v Hamilton Wentworth Regional Police Services Board [2007] SCC 41 at [3]: “The law of negligence does not demand a
perfect investigation. It requires only that police conducting an investigation act reasonably. When police fail to meet the
standard of reasonableness, they may be accountable through negligence law for harm resulting to a suspect.” See also
Beckstead v Ottawa (1997) 37 OR (3d) 62.

9 Correia v Canac Kitchens [2008] OJ No 2497.

10 Correia v Canac Kitchens [2008] OJ No 2497 (Rosenberg and Feldman JJ).

11 See Hill v Hamilton Wentworth Regional Police Services Board [2007] SCC 41 at [40].

12 Yule J, “Negligent Investigation by Police: Can a Duty of Care be Found Using the Existing Negligence Principles in
Australia?”, Journal of the Australasian Law Teachers Association at 383, http://www.alta.edu.au/pdf/JALTA/
(2008)%20JALTA%20Typeset%20Articles/(2008)%20Negligent%20Investigation_J%20Yule.pdf viewed 3 April 2009.
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recourse to existing legal actions such as malicious prosecution or misfeasance in public office were
sufficient to remedy any unacceptable actions of the investigator towards suspects.13

The two differing approaches in Canada and Australia illustrate the difficulties faced by courts
when determining the appropriate balance to be struck between differing policy considerations in
respect of regulatory investigations. In Australia, eg, courts have denied the existence of a duty of care
to the suspect because of the perceived public importance of the other duties owed by investigatory
officers and bodies. In Canada, however, the interests of the suspect are granted parity with the
investigator’s other duties. This position is achieved by the assertion that the two are mutually
complementary in that the duty owed to the suspect will reinforce and improve the observation of the
investigator’s duty to other subjects.

Although it is reasonable to suggest that these divergent approaches are prompted by differing
policy reasoning, in essence they are more fundamentally driven by the underlying legal tests used in
each jurisdiction in relation to establishing the existence of a duty of care. Thus, the Australian
position is a natural result of the Australian legal test which places the consideration of conflicting
duties as the primary consideration in determination of whether a duty of care exists. By comparison,
the Canadian position balances policy reasons in determination of the existence of a duty of care, but
does not elevate any one of these policy reasons to be the primary determinant of the question.

The courts in Canada use a modified version of the Anns v Merton London Borough Council
[1978] AC 728 test to impose a duty of care where three conditions are met. To impose the duty, the
court must be satisfied that:
• the injury was reasonably foreseeable;
• there is a sufficient relationship of proximity between the parties; and
• there is no policy reason to negate the existence of the duty (at 751-752).

In relation to the tort of negligent investigation, it is the third limb that has determined the
question in most cases of whether a duty of care will be imposed upon investigators in relation to the
subject of their investigation.14 The threshold requirement is high, with the court holding in Hill that
the negation of a duty on policy grounds needs to arise from “a real potential for negative
consequences” (at [48]). In that case, it was held that the potential for the police officer’s duty to the
suspect to conflict with their other duties was too speculative to satisfy this stipulated threshold
requirement (at [58]). Given the court’s reasoning in relation to police and private investigators, it is
likely that should an issue similar to that in Bar-Mordecai come before a Canadian court, the duty will
be extended to apply to professional practice investigatory bodies.

In Australia, a duty of care is imposed by analogy from situations where a duty has been imposed
in the past. Factors such as vulnerability, reliance and control are relevant to the question of whether
a duty should be imposed.15 Also relevant is whether the imposition of a duty will be coherent with
other legal duties or requirements.16

In regard to this latter consideration, courts are guided by the test established by the High Court of
Australia in Sullivan v Moody (2001) 207 CLR 562 at 580. The court in that case held that a duty of
care will not be imposed where it “would give rise to inconsistent obligations” (at 582) or would “not
be compatible with other duties the respondents owed” (at 581). The application of this principle to
investigatory bodies is demonstrated by the decision in Tame v New South Wales (2002) 211 CLR 317
which concerned a police officer alleged to have incorrectly recorded test results in the course of his
investigation. In that case, the court held that no duty of care was owed by the police officer to the
suspect because this would conflict with the police officer’s primary duty to his superior officer (at
333). It would also hamper his ability to “fully investigate the conduct in question” (at 396, Gummow
and Kirby JJ).

13 Yule, n 12 at 384, quoting judgment in Hill v Hamilton Wentworth Regional Police Services Board [2007] SCC 41 at [187].

14 Yule, n 12.

15 See further Yule, n 12.

16 Sullivan v Moody (2001) 207 CLR 562.
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This second consideration has become the primary consideration in any assessment of an
investigator’s duties to its subject through the decision of the New South Wales Court of Appeal in
Cran v New South Wales (2004) 62 NSWLR 95. In that case, the court held (at [50]) that even the
existence of a high level of vulnerability, dependence or control is unlikely to lead an Australian court
to find that an investigator is subject to a duty of care when exercising its powers.

Thus, the slightly different legal tests in Australian and Canadian jurisdictions have yielded highly
disparate results in each jurisdiction concerning the existence of a tort of negligent investigation.

CONCLUSION

The decision of the New South Wales Supreme Court in Attorney General (NSW) v Bar-Mordecai
[2008] NSWSC 774 explores and defines the statutory and common law duties that professional
practice bodies owe to the subjects of their investigations. The judgment is of particular interest
because it evidences a divergence between Australian and Canadian courts’ approaches with respect to
the question of whether an investigatory officer or body should be potentially liable to the person it
investigates where its negligence is alleged to cause that person compensable harm. It has been argued
here that the differing approaches to the tort of negligent investigation in Canada and Australia stem
from differences not only in policy values but in the legal frameworks used in each jurisdiction to
determine the existence of duties of care at common law.

The judgment is of relevance to medical practitioners because it establishes that, under Australian
law, a professional practice body investigating the alleged misconduct of a doctor will rarely be liable
under statutory or common law duties to compensate that doctor for harm arising as a result of
negligent investigatory practices.
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