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Global environment and trade:
new institutions and old realities

• Compatibility of trade and environment
policies: the OECD agenda

• Environmental provisions in the WTO:
defining trade-related dimensions

David Robertson
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abstract

These two papers explore the nexus between trade and environmental policies, and
its relevance to economic development priorities.Attempts by environmental lobbies
to by-pass national authorities by appealing directly to international agencies have
brought them face-to-face with controlling boards of government representatives. The
environment debate, therefore, has switched back to national policies. Two international
responses to these developments are presented here. One examines the opportunities
to harmonise environmental policies among the OECD countries. The second reviews
the role for multilateral disciplines where environmental policies differ.
OECD proposals to promote convergence of national environmental policies are
consistent with policy harmonisation in regional trade blocs. Ostensibly to establish a
level playing field for competition, such sacrificing of sovereignty may disadvantage
some countries where social, economic or environmental priorities differ. Hence
harmonisation has significance for developing countries.
The second paper reviews the new environmental provisions in the Uruguay Round
agreements that comprise the World Trade Organization. With negotiations for several
global environment treaties stalled, resort to national instruments to pursue
environmental strategies increases prospects for trade discrimination and trade
disputes which fall under the new WTO rules.
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List of Acronyms and Abbreviations
CITES

Convention on International Trade in Endangered Species

CSD

Committee on Sustainable Development

FACC

Framework Convention on Climate Change

GATS

General Agreement on Trade in Services

GATT

General Agreement on Tariffs and Trade

GEF

Global Environment Facility

GETs

Global Environmental Treaties

GHG

Greenhouse gas

IEC

International Electrotechnical Commission

ISO

International Organization for Standardization

mfn

most favoured nation

OECD

Organisation for Economic Cooperation and Development

PPMs

Process and production methods

SPS

Sanitary and phytosanitary measures

TBT

Technical barriers to trade

TRIPs

Trade-related Aspects of Intellectual Property

UNCED

United Nations Conference on Environment and Development

UNDP

United Nations Development Programme

UNEP

United Nations Environment Programme

WIPO

World Intellectual Property Organization

WTO

World Trade Organization

Compatibility of trade and environment policies:
the OECD agenda

An OECD four-year program of work on trade and the environment was concluded
with a report to the Ministerial Council in May 1995. Ministers asked the OECD to
continue its work on trade and environment to enhance the compatibility of economic
and environment policies for the 1996 Meeting of OECD Ministers of Environment.
Now is a good time therefore to examine what OECD recommendations on
environmental policies could mean for non-member countries' trade and development,
and how any consensus on environmental policies among 'like-minded' OECD
countries might affect non-members' opportunities and policy alternatives.
When the OECD first considered environmental policies 25 years ago, the main
concern was 'internalising externalities' to safeguard the competitiveness of industries
against cost disadvantages arising from differences between pollution abatement
standards at home and abroad. The OECD Guiding Principles (1975), comprising the
polluter-pays principle, harmonisation principle and national treatment, were intended
to minimise the effects of environmental policies on trade. Harmonisation was
encouraged 'where valid reasons for differences do not exist'.
The latest OECD work developed a set of procedural guidelines for governments
in 1993 'to improve the mutual compatibility of trade and environmental policies and
policy making'. The balance of the work changed, with more emphasis being given to
international cooperation in dealing with environmental issues. Global and transfrontier
problems, including 'psychological' problems, such as animal rights, are generating
new international standards for environmental behaviour. As public sensitivities
change, differences in regulations, standards and policies are widening between
countries, which intensifies pressures to harmonise environmental standards, processes
and production methods (PPMs), product life-cycle management and packaging and
labelling regulations. Trade and trade policies have become entangled in this process.
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The single purpose of minimising the effects of environmental policies on international
trade has been lost as governments and international agencies try to balance complex
and competing policy objectives.
The strong economic performance of some developing countries over the past 25
years has depended on the stability provided by the multilateral trade and payments
system. The rapidly growing economies of East Asia and Latin America have an
immediate interest in any environmental policies that affect trade in goods and services
by violating GAIT obligations on non-discrimination, transparency or reciprocity.
International trade does not cause environmental damage, although it can aggravate
pre-existing market or policy failures that cause environmental pollution or
degradation. Trade policies introduced to protect import-competing industries (or to
subsidise exports) may cause environmental damage by discouraging environmentally
beneficial imports (or promoting production for export of environmentally damaging
goods and services). Such environmental costs (externalities) should be added to the
conventional costs of protection. Trade policy measures are not first best instruments
for dealing with domestic market distortions, such as social diseconomies (pollution),
because they do not act directly on the cause of the environmental damage (Johnson
1965). Once trade measures are proposed for dealing with environmental damage,
there is the danger that protectionists will seek to exploit them (note the sponsors of
the GATIZILLA advertisement in The Washington Post Uanuary 1992]!). The outcome
is likely to be an escalation of trade disputes, with retaliation and counter-measures
undermining international trade order.

Harmonisation and trade
Harmonisation is defined as the coordination of policies and instruments to reduce
international differences. The aim is assumed to be increased efficiency in achieving
desirable (agreed) objectives. The benefits of such collective action have to be weighed
against the costs (sacrifices) of independent national policies. An essential feature of
harmonisation is compromise (trade-off) between competing objectives or policies.
It should not be surprising that harmonisation of environmental policies is receiving
OECD attention, because harmonisation has become regarded as part of increasing
global economic interdependence. International economic integration has been both
market-driven, through economies of scale, globalisation of production and marketing
and the technological revolution in transport and communications, and policy-driven
by trade liberalisation, financial and market deregulation and formal regional
integration agreements. Regional integration as it has occurred in Europe and North
America goes beyond trade liberalisation to include harmonisation of certain social
and economic policies. This may mean coordination of policies to pursue common
objectives (more or less defined), the adoption of common policies (comprising
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regulations and laws), or simply consultations to reduce differences among the member
countries. Generally speaking, 'harmonisation' has become an acceptable outcome for
politicians, international bureaucracies and the media, although often the process and
the objectives are unclear and the outcomes not measurable.
Differences in social and economic policies can be as important as differences in
resource endowments or technology in determining countries' comparative advantage
which provides opportunities for mutual benefit from trade. Harmonisation that
reduces or removes such national differences influences international trade and
investment flows. Johnson et al. (1968) argued that benefits from trade liberalisation
do not depend on harmonising national social policies (taxation systems, social welfare
programs and so on). In general, social policies represent community preferences and
are accepted as part of cost structures, and therefore influence comparative advantage
and trade patterns. Overall economic balance is maintained through international
monetary adjustments-that is, using accommodating capital transfers or exchange
rate changes. Since national environmental policies represent social choices they may
influence comparative advantage, and thereby trade flows, production and incomes.
(Economic efficiency would favour internalising social costs where environmental
damage arises from externalities Gohnson 1965, Bhagwati 1971). Harmonisation, on
the other hand, results in loss of policy independence. Moreover, the process of
harmonising policies is likely to impose economic costs in some countries (Robertson
in Low 1992).
The literature now identifies two types of market integration.
•

Shallow or negative integration refers to free market access that maintains
national sovereignty over domestic (non-border) policies-it indicates
agreements not to do certain things that might impede trade.

•

Positive integration refers to harmonisation of domestic regulatory policies
requiring integration of economies. Governments agree to cooperate and to
coordinate policies, thereby relinquishing sovereignty over some instruments
and objectives.

The GATI represented shallow integration, whereas the WTO contains some new
agreements that may require harmonisation (GATS includes steps to remove
impediments to rights of establishment for service industries and 1RIPS calls for unified
treatment of intellectual property). The GATI (1994), which remains one of the pillars
of the WTO, imposes disciplines on actions taken at national borders. With respect to
other regulations and policies, WTO members retain sovereignty. The agreement aims
to reduce or eliminate discrimination in market access. Trade negotiations have
successfully reduced tariffs, while supplementary agreements have reduced
discriminatory aspects of some other border measures. Sovereign states have pursued
limited integration in a multilateral context.
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As globalisation intensifies international competition, demands have increased for
'fair trade', which calls for deeper integration (Bhagwati 1989). Businesses have learnt
that it is more effective to claim 'unfair' foreign competition as an excuse for obtaining
additional protection. The capture of 'fair trade' provisions in the GAIT (anti-dumping
and countervail) by protectionists has promoted the belief that harmonisation of
domestic policies is necessary for obtaining the mutual benefits that free trade confers.
But coordination or harmonisation of regulatory regimes introduces social and
economic costs as negotiating parties move towards acceptable compromises. Among
independent economies not committed to formal economic integration in customs
unions or more advanced regional arrangements according to GAIT article XXIY, the
costs of harmonisation require careful assessment. Any harmonisation can be expected
to be aligned with existing standards and policies in the major industrial blocks (EU
andNAFfA).

Harmonisation and the environment
With the 'greening' of world politics, environmental issues have been regarded
increasingly as matters for international cooperation. Global environmental treaties
have been negotiated to manage 'the global commons' (ozone depletion, endangered
species). Specific international agreements control transfrontier spillovers caused by
market or policy failures and inadequate remedies against environmental damage
(for example, river pollution, acid rain). At the national or local political level there is
reluctance to correct or reduce environmental degradation or pollution because effective
instruments (taxes, charges, licences and so on) cause redistributions of domestic
incomes. Instead, attention tends to be focussed on border measures to persuade other
countries to raise their environmental standards. (OECD countries with high levels of
per capita CO2 emissions defer actions to reduce such emissions but demand better
forest management in developing countries!)
Differences among national environmental policies can cause variations in market
prices for goods, services and factor inputs. Moreover, qualitative differences in
environmental standards between countries tend to become controversial. Proposals
for harmonisation of such environmental policies push the responsibility back to
international cooperation. Yet, in as much as environmental polices affect international
trade, the GAIT /WTO rules apply; in particular, non-discrimination and national
treatment are required for any border measures, and the Uruguay Round Agreement
on Technical Barriers to Trade (the Standards Code) applies to product-related
standards.
The OECD provides an important forum for developed countries to consider
positive integration of social and economic policies, including the harmonisation of
environmental policies. Even among these 'like-minded' countries, reaching agreement
on environmental priorities is difficult and progress with harmonisation is slow. OECD
•
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governments have undertaken to give particular attention to the needs and concerns
of countries at different levels of economic development (OECD 1995b).

In 1993 the OECD established procedural guidelines to guide government policy
development and to promote intergovernmental cooperation (OECD 1993). The next
stage was deeper analysis of processes and production methods (PPMs), life-cycle
management and harmonisation of environmental standards. The work went beyond
the 'negative' integration implicit in the GATI Standards Code. Differences in PPMs
and product standards became a major concern in the OECD work especially since
governments and community groups were free to comment on other governments'
environmental policies (or lack thereof). The OECD began to review strategies for
increasing 'compatibility of national standards' and this work will continue (OECD
1995a).
The OECD has developed a conceptual framework and classification of
environmental standards based on consumption and production externalities, with a
view to analysing their impact on trade and trade policies, and the environment. A
simplified version of this analysis, showing the types of instruments used and their
effects on national, global/ transfrontier and the WTO provisions is presented in
Table 1. This matrix presentation clarifies the effects of different types of environmental
standards on trade relations.

Table 1

Classification of environmental standards
National

A. Product standard
(consumption
externality as product
requirement)

Regulations (chemical
residues in food, toys,
etc; recycling rules)

Regulations (S02 and
B. Processes and
NCO2 emissions;
production methods
(production externality water pollution)
not usually embodied
in product)
C. Ambient standard

Global/ transfrontier

WTO

GET
Basel Convention

Art. I and III (mfn
and national
treatment). TBTSPS productrelated standards.

GET
Montreal Protocol
FACC

TBT-SPS where
PPM productrelated;

GET
Regulations/ pollution
permits (air, water, soils, CITES, acid rain
(Western Europe)
conservation)

Not relevant to
like-product; Nil.

Nil

GET = Global environmental treaty; CITES = Convention on International Trade in Endangered Species
Source: Drawn from data in OECD/CM/TD/ENV(93)114(Revl)
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This classification of environmental standards presents three types of environmental
standard

•

product standards that address consumption externalities (for example,
disposal of packaging or toxic residues)

•

PPMs that disallow certain production technologies because of production
externalities (for example, toxic emissions). In some cases the PPM may become
a characteristic of the product, in others the requirement may not affect the
product

•

ambient standards may arise generally from consumption or production
externalities, but they are not product-related-these include restraints on air,
water and land pollution and activities in conservation reserves.

Examples of actions taken to manage differences in environmental standards are
given in Table 1. Global/transfrontier spillovers are most effectively dealt with using
specific agreements (global treaties or bilateral agreements). National differences in
product standards (usually regulated by import restrictions) could be supervised under
WTO rules and managed under the Standards Code, as long as they are identified in
the product ('negative' integration). PPMs refer to production technologies and may
not be identified in the product as traded. The GAIT 'like-product' criterion in Article
ill is a problem. The Uruguay Round Agreement on Technical Barriers to Trade contains
limited provisions to deal with product characteristics and their related processes and
production methods (PPMs). Ambient standards are most suitably managed under
global treaties.
It is with PPMs for production externalities that no mechanism exists to moderate
international differences. If an importing country attempts to determine how products
exported by another country should be processed this lead to trade disputes. An
exclusive list of PPMs, which would not impede new production technologies being
introduced might be acceptable.An inclusive list, however, would proscribe any PPMs
not agreed, and would impose a severe constraint on progress. Questions of available
technologies are critical for many developing countries' export industries. Attempts
to apply PPMs on products would require supporting scientific evidence. The use of
CFCs in computer-chip manufacture is one example which has been handled using an
ambient standard. If CFCs are banned (effectively) under the Montreal Protocol, a
PPM standard would not be necessary.

The scope for differences in national environmental standards and PPMs is evident
from Table 1. Long lists of environmental instruments can be drawn up, but OECD
work has produced little evidence to suggest they are major issues. Moreover, the
harmful effects on trade of such measures may exceed the environmental benefits-if
an appropriate cost-benefit calculus could be devised.
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Harmonisat ion of environmen tal policies requires careful definitions of the means
and the objectives. The policies or instruments adopted depend on the environmen tal
objective. Harmonisat ion is a compromise process to reduce internationa l differences.
Often the harmonised policy tends to be the lowest common denominator , which upsets
countries with high environmen tal standards and may sustain claims of'eco-dumpin g'
(see below). Because harmonisati on may be impossible where wide divergences exist,
several less rigorous techniques have been proposed.
'Convergenc e' implies a more gradual approach whereby standards or policies are
brought closer together. The globalisation of production and marketing for many goods
and services will bring product standards closer together, because the private sector
stands to gain from economies of scale, standardisat ion and other cost savings. 'Mutual
recognition' of internationa l standards may play a part in this as unnecessary differences
are set aside. The EU countries apply mutual acceptance of each others' food standards,
although on essential standards the EU Commission has final responsibility. The WTO
Standards Code encourages mutual recognition of conformity assessment procedures,
mainly at a bilateral level.
'Compatibi lity' appears to be a 'passive' form of harmonisat ion. Where
environmen tal standards or policies do not conflict, by causing trade distortions or
social conflicts, it is not necessary to establish uniform standards. Where new policies
or standards are being introduced (for example, in global environmen tal treaties), there
is good reason to try to adopt uniform standards. This is in keeping with the spirit of
the Uruguay Round Agreement on Technical Barriers to Trade. On the other hand,
where differences of environmen tal endowmen t, assimilativ e capacity, social
preferences or economic developmen t exist, such compatibilit y may not be possible.
Hence acceptable OECD practices may discriminate against developing countries.
In the OECD context, harmonisati on has come to encompass four types of activities
•

review, registration or approval, including testing requirement s

•

'mutual recognition' of other countries' legally manufactur ed products, which
may extend to labelling

•

'accepted equivalence ' of two countries' standards or technical 'pre-market
harmonisati on' covers administrati ve procedures for regulations, including
environmen tal conditions

•

internationa l standards may be achieved through multilateral agencies seeking
acceptable standards for products or processes-t he WTO Standards Code
encourages adoption of standards recommend ed by internationa l standards
organisation s.
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Because harmonisation of standards, instruments or objectives depends on
compromise or trade-off, some method of measurement has to be devised. No calculus
of cost/benefit analysis has been established for environmental issues. Many
environmental arguments rely on subjective evaluations-some even based on
'psychological externalities'. While all may agree that air pollution of various kinds is
harmful and needs to be reduced, or at least constrained, how far should it go? What
cost is acceptable in terms of slower economic growth, especially for people living in
poverty? This kind of trade-off is not possible without some form of measurement
(opportunity cost) and an agreed discount rate. Until the costs and benefits arising
from harmonisation proposals can be estimated, the economic value of harmonisation
is uncertain. The political return from 'being seen to do something', of course, is another
consideration.

Some harmonisation issues
One of the worrying side-effects of tightening environmental standards is that their
effects on trade attract protectionist interests. The concept of 'eco-dumping' (more
accurately, eco-subsidies) provides an extension of 'unfair' trading that is immediately
attractive to industries facing strong import competition. Countries with stringent
environmental standards complain that foreign suppliers from countries with lower
standards enjoy an 'eco-subsidy', giving them a cost advantage. The other side of this
argument is an attempt to apply domestic standards and policies 'extra-territorially'.
One country with strict quality standards (possibly backed by legislation) may force
other countries to do the same under the threat of countervailing action against 'ecosubsidies'. Unilateral actions not consistent with GAIT /WTO rules taken in the guise
of environmental protection are increasing. The issue of extra-territorial applications
of national legislation seems unlikely to be resolved through harmonisation, or global
treaties.
One argument for harmonisation concerns 'loss of competitiveness'. Introducing
new instruments or regulations to protect the environment may have greater effects
on some industries than others. For example, reducing permitted levels of SO or CO
2
2
emissions will increase costs in heavy industries or energy-intensive production. But
this does not affect 'national competitiveness'. A country's trade depends on
comparative advantage, derived from any basis of specialisation, and the equilibrium
exchange rate (Krugman 1993). The anti-pollution measures will alter the ranking of
industries and may affect output and exports from individual industries, but
adjustments will follow. The benefits from cleaner air need to be included in the
calculation. Studies on the costs of environmental policies indicate that their
contribution to total production costs are small (Tobey 1989, Low 1992); in general,
environmental costs are swamped by exchange rate variations over the course of a
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year. If a society chooses to raise its environmental standards, the economic costs would
not seem to be much of a barrier to trade.
Forms of eco-labelling and eco-standa:rds are being established by industry
organisations assisted by consumer and environmental groups. These groups may act
out of self-interest. But producers anxious to reduce foreign competition would
willingly form alliances with eco-consumer groups to gain an advantage from ecolabelling or 'environment friendly' reputations. As a marketing device 'approval
stickers' appear to be gaining public acceptance. So far, examples of eco-protectionism
are limited (for example, eco-labelling of German textiles using environmentally
friendly dyes, certificates of good forest management on timber, Germany's 'green
dot' on packaging materials). If private organisations become frustrated with slow
progress by governments on environmental issues, they may adopt more radical
strategies. Unilateral actions against imports on environmental grounds would create
private sector non-tariff barriers without government approval, which could contravene
WTOrules.
Foreign suppliers are often ignored when eco-labelling schemes are drawn up.
Some developing countries are reported to have begun their own eco-labelling schemes
(Singapore, Korea and India) and others are working on such programs. These schemes
among producers can link-up with eco-consumer groups in OECD countries if there is
an adequate flow of information. Such collaboration would raise the threat of markets
being cartelised.
Increased monitoring under WTO provisions may become necessary. Eco-labelling
is on the agenda of the WTO Committee on Trade and Environment where developing
countries are concerned about market access. The effectiveness of new provisions in
the Uruguay Round agreements have yet to be assessed fully.

Harmonisation in practice
International experience with harmonisation is limited to regional integration among
'like-minded' countries and some limited efforts to eliminate non-tariff barriers to
trade in GAIT negotiations. In the GATT, developing countries were granted
'differential and more favourable treatment', which left mainly developed countries
to negotiate interpretations of GAIT rules. The WTO, on the other hand; is a single
undertaking which requires signatories to adopt all the Uruguay Round agreements
(except so-called plurilateral agreements) and arrangements concluded in the Final
Act. It is advantageous for developing countries, therefore, to participate in all WTO
activities rather than hide behind its residual special treatment. In addition, the
preamble to the WTO Agreement includes specific reference to protection and
preservation of the environment.
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Efforts in the GAIT /WTO to promote acceptance of international standards are
different from the OECD harmonisation exercise. The GAIT was intended to overcome
the 'political failure' of governments by encouraging negotiated reciprocal reductions
in trade protection. Commitments to non-discrimination and transparency gave
governments strength to combat protectionist demands from domestic importcompeting industries. Because product standards could be used as non-tariff barriers
to imports the Standards Code was negotiated in the Tokyo Round. The amended
Uruguay Round Agreement on Technical Barriers to trade has much the same character.
It is an exhortation to adopt internationally accepted standards.
Neither the GAIT nor the WTO is a standards body, for the environment or anything else. The Standards Code attempts to reduce potential trade barriers ('negative'
integration). Environmental standards could pose similar non-tariff barriers to trade.
Differences between national environmental standards could lead to trade disputes
because of their effects on trade.
Regional trade agreements have included harmonisation of environmental
standards. The EU has adopted 'mutual recognition' of national product standards,
where EU common standards are not necessary. But conflicts may arise where one
country imposes an unacceptable condition, for scientifically supported environmental
reasons, social reasons, or simply for protection. If the foreign supplier is adversely
affected, mutual recognition would simply be accepting the status qua. If retaliation
occurs, maybe a compromise could be reached, but a return to the original situation
seems unlikely. If a standard is raised for politically acceptable reasons in the first
place, any back-tracking to mutual recognition would be unlikely. Mutual recognition,
therefore, is a lowest common denominator. If a problem arises, determination of an
EU-wide standard will have to be negotiated, which can be difficult.
The NAFTA approach to environmental issues is based on enforcing existing
procedures. The NAFTAside-agreementprovi des a tribunal to investigate complaints
that a member government is not applying its existing environmental legislation or
regulations properly. Trade partners monitor the effectiveness of national environmental
policies. If bilateral free trade agreements with the United States spread, using 'hub
and spoke' agreements (Snape et al. 1993), this supervision could become a significant
influence on the environmental policies.
The third alternative is global environmental treaties, such as the Montreal Protocol,
Basel Convention, and several draft conventions adopted at the UNCED 1992.
Several decisions and agreements in the Uruguay Round Final Act have a bearing
on environmental issues as they affect trade in goods and services. The successful
conclusion of the Uruguay Round negotiations offers new opportunities for overcoming
environmental differences. The agreement establishing the WTO provides for a single
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undertaking on multilateral trade. The WTO preamble, for the first time, includes
inter alia reference to protection and preservation of the environment. Trade
liberalisation and the strengthening of an open, non-discriminatory trading system
help to promote economic development and efficient use of global resources. For
developing countries, overcoming poverty is a policy priority and the most important
obstacle to environmental protection. Improved trading opportunities for developing
countries, including reducing dependence on exports from natural resource-based
industries, will assist them to expand less environment-intens ive and higher valueadded production.

Interests of non-OECD countries
Environmental policies and instruments being considered for harmonisation in OECD
countries are different from the priority issues in most developing countries. In the
poorest countries, poverty makes daily survival the major concern. For many newly
industrialising economies (NIEs), environmental concerns relate to domestic
development (appropriate pricing of resources) and the provision of essential utilities
(water, sanitation), especially to urban centres. Such social priorities differ markedly
from OECD interest in processes and production methods, life-cycle management,
global warming, eco-labelling and animal welfare.
Global environmental issues require international cooperation (see second paper).
If problems affecting the 'global commons' are narrowly defined and the objectives
agreed, multilateral agreements are an efficient solution (for example, the Montreal
Protocol on ozone depletion). Universal participation in multilateral agreements is
unlikely, which makes 'enforcement' a sensitive issue for non-signatories (free-riding).
The Montreal Protocol contains provisions allowing trade discrimination to be applied
against non-implementation by members and non-members. So far, transition periods
for developing countries and understandings on non-implementatio n have avoided
open disputes.
Disillusion with slow progress on global agreements since the UNCED 1992 leads
to 'like-minded groups' pursuing narrower and more specific approaches. This has
been occurring at the regional level (the EU and NAFTA) and in the OECD. The OECD
Joint Committee on Trade and Environment program of work has shifted the emphasis
of its work towards harmonisation of environmental policies. The only new measures
agreed are the Procedural Guidelines adopted at the 1993 Ministerial Meeting. The
general objective is to promote the compatibility of national trade and environmental
policies (OECD 1995a). The first two guidelines recommend open procedures for policy
formulation by national authorities, including consultations with community groups.
The third principle recognises that transboundary, regional or global environmental
concerns must be dealt with using international cooperation. The final principle calls
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for cooperation between trade and environmental officials. Despite intensive and
continuing discussions about harmonising policies, standards, and instruments, the
OECD has not so far adopted anything that appears to discriminate against nonmember countries (OECD 1995b).
On the other hand, steps taken by the OECD to harmonise environmental standards
will affect the interests of non-OECD countries.Adoption of PPMs or product standards
would require expensive adaptation of products or the adoption of new technologies
that are in private hands and not readily available to many producers in non-OECD
countries. Moreover, the physical environment and economic and social priorities in
these countries may not require the same stringent standards. Such circumstances
might seriously impede exports to OECD countries; for example, standards on chemical
residues left after processing could prevent exports to OECD markets.

If OECD countries do not harmonise their environmental policies (standards, PPMs,
instruments and so on), there remains the threat that certain member countries will
adopt national standards that overtly or indirectly force overseas suppliers to alter
their products or production methods. This extra-territorial influence could be exerted
through high product standards without infringing GAIT articles I or ill. Regulations
on product life-cycle management and eco-labelling imposed by private sector
organisation would present similar trade barriers. These issues have been taken up
rigorously in the WTO Committee on Trade and Environment (discussed in the second
paper).
The inexorable forces of international interdependence and corporate globalisation
are likely to bring convergence to environmental policies and standards, as economic
development spreads. The economic advantages of similar product standards applying
in different markets will be recognised by producers selling outside their home markets.
The contrary forces of national sovereignty will be pushing some governments to raise
their environmental standards in response to domestic political pressures. This could
tend to push standards higher and exert pressure for trade restraints against 'ecodumping' from 'pollution havens'.

Harmonisation -a limited instrument?
While harmonisation of objectives, policies and standards relating to the environment
may reduce the trade-distorting effects of national environmental measures, different
national circumstances (endowments, levels of development, social preferences and
assimilative capacity) can create new distortions. The incidence of harmonised
environmental policies on trade and on economies generally will differ between
countries according to their circumstances. Many sources of environmental pollution
and degradation derive from domestic policy failure and market failure. International
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harmonisation may exacerbate such problems. Hence, identifying specific
environmental issues where harmonisation might be beneficial for large groups of
countries (for example, the OECD membership) may create tensions with other
countries having different political or social priorities.
Since the environment is regarded as a major public issue in most OECD countries,
and it has a high political profile, it should not be difficult to obtain support for national
actions to overcome institutional/ political failures. Tax/ subsidy policies to 'internalise
externalities' and reallocation of property rights, augmented by tighter regulations
and standards would go a long way to clean up the environment. By allowing spurious
arguments about competitiveness and 'unfair trade' to cloud the issue, governments
assist chauvinistic behaviour to divert attention to trade and international behaviour.
Many global environmental problems are susceptible to national policies and
instruments. For example, effective national pricing policies-on fuel and energy
prices---<:ould make major contributions to reducing local air pollution and curtailing
atmospheric damage. National sovereignty still has a major role to play on
environmental matters.
Ultimately, the compatibility of national environmental policies with other economic
policies (including trade) depends on the political process. At the international level,
the WTO Committee on Trade and Environment has just begun its assessment (see
second paper). The OECD work on trade and environmental policies will provide an
important input to the WTO work.
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environmen tal provisions in the WTO: defining
trade-related dimensions

Widespread expectations that the UNCED 1992 in Rio de Janeiro would reverse, or at
least slow the rate of, degradation of the global environment have been brought faceto-face with the realities of inter-governmental negotiations. Since the Rio Declaration,
negotiations on global environmental treaties (GETs) have stalled. Rapid progress made
with specific treaties in the lead up to the UNCED (Montreal Protocol 1987, Basel
Convention 1989) did not continue. Some of these treaties are even under threat of
amendment. The negotiating committees on climate change and biodiversity have
run into serious difficulties, while the Committee on Sustainable Development (CSD)
is still seeking a focus. This change in attitudes towards global solutions has forced
governments and environmental groups to return their attention to national and local
instruments to combat environmental degradation.
Attempts to establish comprehensive responses to genuinely global environmental
problems, such as climate change, ozone depletion, desertification and bio-diversity
will continue. Global agreements are the 'first best' solution to these problems. At the
same time, much can be done at local levels to ameliorate environmental damage.
Measures to reduce city air pollution, desirable for its own sake, will modify greenhouse
gas emissions. Market-oriented agricultural reforms and legally established property
rights will improve land use and agricultural practices. Local conservation regulations
protect biodiversity and so on. Unfortunately, environmental groups tend to focus on
other people's backyards. Publicity coverage seems to increase directly with the
perceived scope of the problem, while militancy and activism increase with publicity.
Hence, global issues such as deforestation, greenhouse gases, ocean pollution and
bio-diversity feature prominently in the media.
Although resorting to national policies to protect the environment is desirable,
because it indicates direct action against the causes of environmental externalities, it
can create conflicts (real or perceived) between trading partners by shifting adjustment
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burdens and by introducing new impediments to trade in goods and services. In the
absence of GETs, these new frictions have to be managed using existing institutions.
The WTO has new provisions on trade-related aspects of the environment, under the
Uruguay Round agreements. In addition, the Committee on Trade and Environment,
established by Ministerial decision in the Uruguay Round FinalAct, is tasked to identify
the relationship between trade and environmental measures to promote sustainable
development (GATT 1994). Several committees of the OECD have contributed trade
and environment interface analyses, which are relevant to WTO deliberations (see the
previous paper).
Other multilateral agencies may be regarded as passive in dealing with
environmental degradation.
•

The IMF and The World Bank attach environmental conditions to their loans
and advances that are intended to minimise damage from new investment
projects or structural adjustment programs.

•

The UNDP and regional banks have similar conditions.

•

The Global Environment Facility (GEF) makes active contributions to specific
environmental programs covered by the Rio Declaration.

With little prospect of effective new global agreements for some time, the WTO's
new provisions to address trade-related environmental issues will play a key role. The
Ministerial decision at Marrakesh to establish the Committee on Trade and Environment
provides an opportunity to review controversial issues. Developing countries are active
in the WTO deliberations on trade-related aspects of environmental policies, because
of their development priorities and their different perspectives.

Global approaches
Anticipation of success with international agreements to deal with degradation of the
global commons was based on the emotional support aroused at the UNCED 1992
and the apparent success of global agreements that had been reached already on CFCs,
endangered species and shipment of toxic wastes. Warnings about future difficulties
were given in Rio, but these were ignored. Differences occurred in the discussion of
climate warming, where oil exporters objected to carbon taxes; producers of tropical
timber objected to the draft statement of forest principles; and there was difficulty
obtaining financial commitments to the various programs. Moreover, the global treaties
that had been agreed earlier were very specific, and this restricted the need for tradeoffs among participants. The new conventions announced at Rio were of the most
general kind-the Framework Convention on Climate Change (FACC) and the
Convention on Biodiversity. Experience has shown that multi-dimensional issues
generate many disagreements and inspire claims for differential treatment.
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The negotiations for the FACC have revealed all the familiar problems associated
with international agreements; questions of burden sharing, priorities, procedures and
voting structures for the controlling board, financial commitments and so on. At the
conference in Berlin in April 1995, the existing commitments to restrict greenhouse
gas (GHG) emissions were acknowledged to be inadequate to stabilise GHG
concentrations in the atmosphere. Many developed countries are unlikely to achieve
their targets for 2000, which involve returning to 1990 emission levels. Yet G77
(representing developing countries) and OPEC were not willing to join a 'balanced
integration' of commitments beyond 2000, to be included in a negotiating mandate.
Some developing countries and small island states proposed financial and technology
transfers to reduce GHG emissions. Organisation, representation and financing are
still occupying negotiators' time, three years after the FACC was drafted.
The Convention on Biodiversity was widely applauded after the UNCED 1992,
but implementing this treaty depends on defining fields of interest. The leadership
has been taken by NGOs while governments struggle to identify the issues, such as
protecting life-forms, global priorities, technology transfer, and so on. Establishing
organisation structures to administer such a comprehensive coverage is difficult. Much
work under this convention is being done in narrowly defined areas, using ear-marked
funds from the GEF.
The Global Environment Facility provides financial support for the new
environmental conventions announced after the UNCED 1992 and for Agenda 21 on
sustainable development. (The Montreal Protocol has its own fund.) The GEF was
launched as a pilot scheme in 1991, under the administration of the World Bank, UNEP
and UNDP, to provide grant and concessional funds to developing countries for projects
and activities that aim to protect the global environment. The GEF was replenished
with US$2 billion in 1994 to run for three years. The operations of the FACC and the
Convention on Biodiversity are at present dependent on the GEF. In the three-year
pilot phase of the GEF, 115 projects worth US$730 million were approved on climate
change and biodiversity. New projects are being initiated under its replenis?ffient
program. It has an Assembly, a Council and the World Bank provides a Secretariat.
The GEF became effective in April 1995, when 70 per cent of the US$2 billion Trust
Fund had been donated. Its effectiveness, however, will depend on its relations with
the global treaties, which cannot be known until the FACC and the convention on
biodiversity are properly implemented.
The slow progress with global agreements has put pressure on national governments
to take action to reduce environmental degradation. Even with GETs, only governments
have the legal power to introduce policies to correct environmental damage. But
national policy measures introduced to reduce environmental damage or to preserve
natural resources can have transborder effects that impose costs on other countries.

Development

Issues

95/ 4

•

17

•

DAVID ROBERTSON

For many years trade and trade policies have been targets for attack by environmental
groups. The GAIT has provided the rules for international trade relations since 1947.
The Uruguay Round Final Act contains within its new agreements many provisions
that affect trade and the environment. The WTO began to operate only in 1995. The
effects that the new agreements may have on trade and the environment warrant careful
attention.

Environmental policies and trade
Protection of the environment has become a dominant social and political matter in
developed countries, and to a lesser degree in some developing countries. There is a
natural antagonism between the interventionist policies advocated by environmental
interests and the concerns with efficiency and trade-off underlying market economicswhat Jackson (1992) has referred to as 'different policy cultures'. In fact, many of the
conflicts can be resolved by careful consideration of the issues, the circumstances and
the objectives.
Environmental degradation is caused by market and policy failures that do not
result in full-cost pricing to producers and consumers. If economic externalities (social
costs) could be internalised, production and consumption decisions would be
economically efficient and environmenta l damage would be reduced. Social
externalities persist because of political failure; either governments are unwilling to
take tough and unpopular decisions which might jeopardise their electoral prospects,
or the community gives low priorities to environmenta l problems as occurs in
developing countries. Ultimately, domestic policies on the environment are decided
in national social-political systems.
The political economy of trade policy has relevance to the environment debate.
The simple objective of maximising a social welfare function under free trade evidently
is not a true reflection of the way a community of producers and consumers acting
through their government decides its trade policy. Rent-seeking and narrow sectoral
interests introduce a political market in protection policies. Resources applied to
achieving sectoral political goals in the form of advertising, political contributions
and bribes do not contribute to real output. According to Baldwin (1989), trade policy
formulation derives from competition among interest groups which results in
redistribution of income and wealth in the community, with part of the benefits taken
as political returns.
The political economy of rent-seeking applies equally to environmental policies.
Resources are applied to achieving environmental objectives. Environmental groups
put high values on their goals and targeting trade negotiations and policies creates a
high-profile arena in which to pursue their objectives. Many environmental ists would
regard income losses from trade barriers and other second best measures as a small
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motives were frustrated by GAIT rules on non-discrimination and constraints on trade
impediments other than bound tariffs. Naively, many environmental groups regarded
economic growth (promoted by liberal trade) as aggravating environment degradation
and the depletion of non-renewable resources; this view was founded on fixed
relationships between inputs and outputs, with no allowances for technological
advances. Now, it is more widely recognised that economic growth through liberal
trade improves efficiency, and that the accompanying rise in incomes tends both to
increase environmental awareness and to make more resources available for combating
environmental damage.
Beyond these simple conflicts over independent national policies and commitments
entered into as contracting parties to the GAIT, there still are specific provisions that
are under attack from environmental groups. Several disputes over trade effects of
environmental policies were taken to the GAIT dispute panels while the Uruguay
Round negotiations were in progress. The most famous was the tuna-dolphin case.
Strong feelings were aroused but these mostly derived from misunderstandings about
the GAIT's role. The GAIT provides rules for trade relations which are expressed by
consensus in the General Council of the Contracting Parties (member governments).

GATT and the environment
The GAIT provided the rules and disciplines for international merchandise trade until
January 1995. The GAIT (1994) (as modified in the Uruguay Round agreements) was
incorporated into the WTO with other agreements reached in the Uruguay Round. Its
founding principles of non-discrimination, pre-eminence of tariffs over non-tariff
barriers (subject to limited exceptions), reciprocal bargaining to lower protection and
transparency in trade policy are maintained and extended in the WTO. The objective
remains to liberalise international trade to promote the mutual benefits of trade
according to comparative advantage.
Four sets of GAIT rules caused frictions with environmental policies
•

basic rules in articles I, II, II and XI

•

the escape clause on subsidies (articles VI and XVI)

•

general exceptions in article XX

•

the standards code (technical barriers to trade (TBT)).

Trade restrictions may be applied for environmental purposes as long as imports
are not treated 'less favourably' than domestic like-products, and that measures are
applied equally to all foreign suppliers (national treatment and non-discrimination).
Article II requires that tariff schedules bound after each negotiating round are not
altered. Article III establishes national treatment for all foreign goods once they enter
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a country. This minimum standard means that border tax adjustments are allowed for
general indirect taxes levied on products, while direct taxes (on incomes or profits)
cannot be rebated or otherwise adjusted at the border. This creates a bias in favour of
indirect taxes aimed at production and consumption externalities, which can be rebated
on exports or charged on imports. On the other hand, a tax or cost of compliance with
regulations applied to a polluting production process has to be borne by the producer.
Such environmental measures on processes create problems because GAIT rules apply
to 'like products'. The concept of non-discrimina tion in the treatment of 'like products'
at the border prevents discrimination based on different production methods. This
preserves the comparative advantage of the lowest cost producers regardless of their
production methods. In 1975, the OECD countries adopted the 'polluter-pays principle'
because it integrated environmenta l costs into the market, and avoided trade
distortions.
Escape clauses against unforeseen developments (articles XVIII and XD<) and
against so-called 'unfair trading' (articles VI and XVI), do not provide for remedial
actions on environmental grounds. But low environmental standards can provide cost
advantages to producers exporting to countries with higher standards. Many
protectionist groups regard lack of environmental policies or standards in exporting
countries as an implicit form of subsidy which should be regarded as 'unfair' trading
and should be subject to countervailing duties. Differences in environmental standards
affect not only bilateral trade but may also be significant where competition occurs in
third country markets. This issue is considered in the new WTO subsidies code.
Article XX of the GAIT allows trade protection to safeguard general public policies
regarding morals, health and so on. Two clauses in that article have taken on special
significance in the trade-environm ent debate, although the environment was not
specifically mentioned anywhere in the GAIT; article XX(b) allows trade measures
'necessary to protect human, animal or plant life or health'; article XX(g) refers to
'conservation of exhaustible natural resources, if such measures are made effective in
conjunction with restrictions on domestic production or consumption.
The main uncertainty about using article XX(b) or (g) to justify environmental
policies relates to 'extraterritorial ity'; whether imports can be restricted to enforce one
country's environmental policies on other countries. The dispute panel on the tunadolphin case decided that measures justified under article XX must: meet the
definitions; be necessary or the 'least-trade-dis torting' measures available; and be
applied without discrimination. These require the use of the most efficient policies to
deal with a problem, not just the easiest to apply, as border measures often are. The
conditions for using article XX are strict, and this is what environmental groups want
to change. In no dispute has a GAIT panel decided that article XX is a suitable
instrument (Petersmann 1993).
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The Standards Code (TBT) reached in the Tokyo Round was designed to promote
harmonis ed internatio nal standards , as defined by internatio nal standard s
organisat ions, such as the World Intellectu al Property Organiza tion (WIPO),
International Organizat ion for Standardization (ISO) and International Electrotechnical
Commiss ion (IEC). Neither the WTO nor GATT have provision s to determine
internatio nal standards . The goal was to prevent standards being used as non-tariff
barriers to trade.
The GATT rules and disciplines apply to all policies affecting internatio nal trade,
regardless of their purpose. The four sets of rules affecting the environm ent discussed
above establish some limits on the scope of national and global environme ntal policies,
but only in the context of using 'efficient' instrumen ts to achieve prescribed goals. The
GATT recognises a governme nt's right to apply internal taxes or regulation s for
environm ental reasons and to levy equivalen t border charges on imported products.
In addition, article XX allows certain departure s from GATT obligations. But, at the
same time, the GATT does require non-discriminatory trade measures. Without it world
trade would enter on a slippery slope of spiralling protection.
While the Uruguay Round negotiatio ns were taking place, environm ental groups
complaine d that the GATT did not take account of environme ntal considerations. GATT
provisions apply to trade relations and the environm ent was not mentioned in the
General Agreemen t 1947. Moreover, trade negotiator s operate under diplomatic rules.
Reciproca l bargainin g means that little is disclosed until agreemen t is reached.
Environm ental groups, on the other hand, lobby to apply public pressure on
governme nts. This approach does not apply so well in the internatio nal arena, where
governme nts negotiate. This causes frictions with non-gove rnment organisati ons
attemptin g to raise environm ental issues in the GATT.

New provisio ns in the WTO
The Preamble to the Marrakes h Agreemen t establishin g the WTO includes reference
to sustainabl e developm ent and to protection and preservati on of the environme nt.
Other references to the environm ent are also made in the Uruguay Round agreements,
including ancillary agreemen ts to the GATT (1994) which incorpora tes GATT 1947.
The Committe e on Trade and Environm ent is required to report to the first WTO
Ministeri al meeting in 1996, on the relationsh ip between trade measures and
environmental measures, and the role of the multilateral trading system. This represents
a significant response to environm ental pressures within the context of the GATT /
WTOsyste m.
The basic principles of the GATT are unchanged by the Uruguay Round agreements.
Non-discr imination , bound tariffs and transparen cy remain fundamen tal and the
commitm ent to pursue trade liberalisation is maintaine d in all the agreemen ts. Article

•

22

•

Economi cs Division Working Paper

GLOBAL ENVIRONMEN T AND TRADE: NEW INSTITUTIONS AND OLD REALITIES

XX on general exceptions is untouched. So major provisions that caused notable frictions
with environmen tal groups were retained. On the other hand, special account was
taken of environmen tal issues in the two agreements on product standards (Technical
Barriers to Trade (TBT) and Sanitary and Phytosanita ry measures (SPS)) and in the
Agreement on Subsidies and Countervailing Measures. The trade liberalisation adopted
in the market access agreements , including agriculture, will also contribute to
environmen tal protection by increasing production efficiency and raising real incomes
(GATT 1994). The Committee on Trade and Environmen t is tasked to review all these
agreements and to report to the Ministerial Council in two years. Basic GATT provisions
as well as the new agreements may be reviewed under that Committee' s terms of
reference.
The Standards Agreements (TBTs and SPS) address environmen t, health and safety
regulations to ensure that technical standards (mandatory or voluntary) do not create
unnecessary barriers to trade. The Standards Code (TBT) is an extension of the Tokyo
Round Code (1979). The SPS Agreement elaborates part of the 1979 Code to protect
animal and plant health (including wild fauna and flora), as well as human and animal
food safety. In both agreements only measures necessary for health protection should
be adopted, and non-discrim inatory internationa l standards should be used. Under
the 1979 Standards Code few complaints were made about notified standards. Where
disputes arise in future, the Uruguay Round agreement allows technical experts to be
called.
One concession was made to the environmen tal lobbies in the Standards Codesit concerned process and production methods (PPMs). National Treatment (GATT
Article III) applies only to 'like products'. Where environmen tal damage is caused in
consumptio n of a product-im ported or domestically produced-e qual treatment of
'like products' on the polluter-pay s principle does not interfere with trade. Where
pollution occurs in the production of a product, however, production methods that
are banned (or penalised) in one country may be accepted in another. Since the outputs
are 'like products' no discriminati on may occur against the imports. Now, in the TBT
Agreement, standards are applied to 'like products' and to PPMs related to the product
(for example, minimum levels of recycled waste regulations on specific ingredients) .
Although this does not satisfy environmen tal groups, the inclusion of such PPMs has
already exposed differences in resource availabilities and national priorities. (Finland's
paper exports to Germany are required to contain 10 per cent recycled paper. Finland
has expanding forests and little waste paper for recycling-t he German requiremen t
forced Finland to import scrap paper!) The TBT agreement is likely to become a focus
for environmen tal trade disputes because many OECD countries are adopting
regulations on waste reduction and recycling that affect production processes. These
may be inappropria te in countries where waste disposal may not be a problem or
where recycling may be relatively expensive, like Finland or Australia.
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The two Standards Agreements contain national treatment provisions and necessity
tests to minimise adverse trade effects from the use of technical regulations. They
accept scientific justifications for such standards. Loose harmonisation provisions are
included too, by the recommendation to use international standards where possible.
Where disputes occur they will go to the WTO disputes settlement mechanism, where
the non-public processes are likely to elicit criticism from environmental groups keen
to use public arenas.
Subsidies and their control have been controversial throughout GATI's history.
Economic theory establishes that production and consumption subsidies are more
efficient than other instruments for dealing with many domestic market distortionsincluding environmental externalities-but governments treat subsidies as less
acceptable than tariffs (Snape 1991). The GAIT provided for action against subsidies
(Articles VI and XVI) and the Uruguay Round Agreement on Subsidies and
Countervailing Measures has tightened the definition of actionable subsidies. Subsidies
(general or export) have three impacts on trade.
•

Subsidised exports give an 'unfair' advantage in overseas markets, which can
be countered with countervailing duties to protect local producers.

•

Subsidised exports to third country markets have an 'unfair' advantage over
competitors, but if there is no domestic competition no corrective action is
available.

•

Subsidies to domestic firms may inhibit imports.

Defining subsidies is difficult and like 'dumping margins' the method of
computation tends to fix the degree of 'unfair competition' (Hindley 1988, Messerlin
1990).
The subsidy issue is relevant to the environment because differences in national
environmental standards bring complaints of 'unfair competition', in that production
costs are lower in countries with less stringent environmental standards. (Sometimes
this is incorrectly described as 'eco-dumping'.) This provokes demands for 'green
countervailing duties' from both environmentalists anxious to raise environmental
standards generally and industrial protectionists seeking to restrict competitive imports.
This is a powerful alliance in favour of trade restrictions within the political economy
model of policy determination (Baldwin 1989, Magee et al. 1989). Fortunately, OECD
studies have come down firmly against any attempt to compensate for negative
competitiveness caused by environmental policies (OECD 1995b). The Uruguay Round
Agreement on Subsidies and Countervailing Measures has followed the same logic
by defining subsidies as 'government financial contributions conferring a benefit to
recipients'. Hence, a 'lax standard' is not an accepted reason for a countervailing duty,
although exemption from an official environmental charge or tax might be described
as a subsidy. To allow 'green countervailing duties' would represent a slippery slope
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to competitive restrictions on trade, because other government measures or inactions
could hardly be ignored if they had similar effects. Contingency protection has been
widely abused (Robertson 1992). Moreover, such actions against 'unfair trade' are
decided by domestic tribunals using national criteria. This amounts to unilateralism
and quickly becomes competitive (Robertson 1995).
According to the Uruguay Round agreement, all non-specific subsidies are nonactionable, and so permitted. Specific subsidies are divided into prohibited, actionable
(countervail is allowed) or non-actionable. Prohibited subsidies affect export
performance or disadvantage imports in the domestic market. Actionable subsidies
are specific to an industry or firm and may be countervailed. But some subsidies to
adapt production facilities to new environmental standards are allowed, if they are
one-time subsidies that do not exceed 20 per cent of the adaptation costs.
The significance of provisions in two of the new Uruguay Round agreements
remains to be established. The Agreement on Trade-related Aspects of Intellectual
Property (TRIPs) and the General Agreement on Trade in Services (GATS) contain
clauses relevant to environmental policies. These have received only preliminary
considerations in the Committee on Trade and Environment so far.
The TRIPs agreement raises concerns about the effects of tighter property rights on
technology transfer to developing countries. Environmental interests demand that
access to technology that reduces degradation should be as easy as possible; this means
environmentally-sa fe technology as well as environment-protec ting technology. The
agreement seeks to balance patent protection with technology transfer. By establishing
tighter patent regulations, the TRIPs agreement raises the cost of new technologies
above marginal costs (monopoly rents) with adverse effects on the terms of trade of
developing countries, as net importers of technology. Some confusion is also associated
with the patentability of plants and animals and biological processes. This creates
some confusion over the compatibility of TRIPs with the Convention of Biodiversity.
This is likely to be another 'north-south' issue, since much of the identified biological
wealth is concentrated in developing countries. These increasingly scarce resources
promise to generate streams of rental income if properly identified and patented. Article
27 of the TRIPs agreement explicitly allows signatories to refuse patents if commercial
exploitation would endanger public order, morality or the environment.
The GATS is still only a framework agreement and negotiations are proceeding on
important service sectors and on definitions of government procurement and
emergency protection. Because only identified services are subject to GATS (positive
list), the question of non-discrimination depends on national treatment, which means
domestic regulations could be important for environmental considerations (Article
VI) (Hoekman 1994). The Committee on Trade and Environment will review Article
XIV of the GATS. Since this article is equivalent to the controversial article XX in the
GATT, little action is likely in the GATS until that basic article is reviewed.
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The conclusion of the Uruguay Round and the establishme nt of the WTO has taken
some of the heat out of environmen tal groups' attacks on the multilateral trading
system. The environmen t is now accepted as a legitimate concern in the WTO system
in as much as it affects trade matters. Environmen tal consideratio ns are specifically
mentioned in GAIT ancillary agreements and in the GATS and TRIPs, and will be
considered under WTO dispute settlement procedures. These new environmen tal
references in the WTO agreements are still being assessed. Further conflicts between
environmen tal interests and the trading system will only become apparent when the
new WTO arrangemen ts settle down. The more open relations between the WTO
Secretariat and non-govern ment organisations (NGOs), through informal briefings
and public symposia have increased understandi ng on all sides. Various UN agencies,
including UNEP, now have observer status in some WTO committees, and the WTO
reports to other internationa l agencies on trade-relate d aspects of the environmen t
(for example, the UN Commission on Sustainable Developmen t).

Committe e on Trade and Environm ent
The Ministerial Decision taken at Marrakesh inApril 1994 gave broad terms of reference
to this Committee
• to identify the relationsh~p between trade measures and environmen tal
measures, in order to promote sustainable developmen t
• to make recommend ations on whether modifications of the WTO are required,
compatible with the open, non-discrim inatory multilateral trading system.
The work program addresses the following

•

•

the relationship between the provisions of the multilateral trading system and
trade measures for environmen tal purposes, including those pursuant to
multilateral environmen tal agreements

•

the relationship between environmen tal policies relevant to trade and
environmen tal measures with significant effects and the provisions of the
multilateral trading system

•

the relationship between the provisions of the multilateral trading system and
charges and taxes for environme ntal purposes; and requiremen ts for
environmen tal purposes relating to products, including standards and technical
regulations, packaging, labelling and recycling

•

the provisions of the multilatera l trading system with respect to the
transparenc y of trade measures used for environmen tal purposes and
environmen tal measures and requirement s which have significant trade effects

•

the relationship between the dispute settlement mechanisms in the multilateral
trading system and those found in multilateral environmen tal agreements
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•

the effect of environmental measures on market access, especially in relation
to developing countries, in particular to the least developed among them, and
environmental benefits of removing trade restrictions and distortions

•

the issue of exports of domestically prohibited goods.

The Committee was constituted at the first WTO General Council in January 1995.
Three meetings have taken place and discussions of items 2, 4 and 5 on the work
program and they reviewed clauses affecting environmental issues in the GATS and
TRIPs. All the other items on the work program will be discussed at meetings in 1995.
The groundwork for discussions on the work program was laid by a subcommittee of
the WTO Preparatory Committee in 1994 and by the GAIT Group on Environmental
Measures and International Trade which had been reconvened in 1991.
No conclusions have been reached in the discussions so far. They have revealed
many differences which will not be easily resolved. Immediate attention is being given
to exports of domestically prohibited goods, charges and taxes for environmental
purposes and the use of trade measures in multilateral environmental agreements
(GETs). The ethics behind the first of these issues should allow an early decision-a
1991 draft decision already exists. On the other two, there are wide differences of
opinion. Some OECD countries favour use of unilateral -trade measures and of trade
sanctions to raise global environmental standards as permitted in some GETs (Montreal
Protocol). Developing countries are already concerned that environmental policies
are affecting their access to markets. They cite timber and mineral ore industries as
examples-ma ny environmental measures being introduced in OECD countries lack
transparency (for example, eco-labelling). Developing countries suggest that increasing
transfers of relevant technology and more attention to financial transfers are an
alternative to the use of trade leverage, which would follow any exceptions to nondiscrimination or national treatment for environmental reasons.
No complaints against trade sanctions applied under GETs have been received by
WTO/GATI, so the problem is still in the future. The comprehensive conventions on
climate change and bio-diversity are likely to offer wide scope for use of trade measures,
if they are ever properly implemented. These actions would be incompatible with the
WTO agreements and could endanger the liberal multilateral trading system. It is not
a hypothetical problem. Concern about 'free riders' on the GETs arouses strong feelings,
but trade sanctions and retaliation may cause more damage than the free riding.Article
XX has been discussed by the Committee in the context of trade measures in GETs, but
there was little support for releasing the conditions for its use.
The introduction of trade-related environmental issues into the WTO agreements
is still under review. Whatever the outcome of the Committee's work, the WTOs'
competence is limited to trade and trade-related aspects of environmental policies.
The main concern is to ensure that WTO rules and disciplines are adequate to avoid
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unnecessary obstacles to trade occurring as a result of environmental policies. This is
likely to lead to some disappointments among environmental groups.

Non-discrimination
The WTO has taken on a new role in the context of the global environment since 1993
when the Uruguay Round negotiations were completed. It has been given new
provisions and Ministerial directions on trade-related aspects of the environment, just
when negotiations for global environmental treaties have stalled and interest has
returned to national and local environmental policies. The WTO's responsibility is to
administer the rules and disciplines that guarantee an open, multilateral trading system.
In terms of national environmental measures, the WTO must ensure that its rules and
non-discrimination are maintained. In terms of GETs, the WTO must ensure that their
provisions are compatible with Uruguay Round agreements. It is the responsibility of
the WTO to pursue trade liberalisation and economic growth while seeking sustainable
development, preserving the environment and promoting economic development in
developing countries.
The inefficiencies of trade restrictions as instruments to correct domestic production
or consumption externalities are demonstrable, but many environmental measures
have equivalent effects on trade. The optimal instruments internalise the external cost
(for example, pollution) and act directly on the cause of environmental damage (Lloyd
1992). In a second-best world, it has been shown that trade restraints may improve
welfare (that is, reduce pollution in some circumstances), but these conclusions cannot
be generalised (Beghin et al. 1994). Moreover, if retaliation occurs, welfare declines.
This leads economists to conclude that trade measures should not be used. OECD
studies have encouraged governments to adopt market-based instruments to counter
environmental problems. The WTO is charged with monitoring trade policies to ensure
unilateral actions do not disrupt trade. The rapid expansion in environmental issues
and new countermeasures require vigilance to determine their effects on international
trade. (The spread of regional trade agreements is leading to regional cooperation on
environmental policies which could affect trade flows within the area and with
outsiders.)
Environmental policies have an important political dimension that can affect trade
flows and trade policies. The political economy of trade policy explains governments'
decisions in terms of rent-seeking (including non-economic returns (Magee et al. 1989)).
In the same way that industrial groups lobby for protection from imports or for
production subsidies--or exporters lobby to lower protection-environmental groups
lobby to achieve their ends. The key to this 'black-hole' economics is that the lobbyists
are not interested in aggregate national income, so long as they achieve their objective.
Since most objectives of environmental groups are open-ended, trade-restricting
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measures are acceptable to them. The danger for the trading system is that dangerous
coalitions can arise between domestic industries and environmental groups, the latter
being masters of publicity and lobbying. Trade policy has a high profile in public
affairs and it has become a weapon of international politics (Robertson 1994).
Environmental groups and social reformers want to capture trade-policy decision
making, because it is a powerful lever in the political game and because even if they
fail, a high public profile will be achieved in the process. In these circumstances, the
WTO provides governments with a strong bargaining tool in domestic debates in this
age of increasing economic interdependence.
The completion of the Uruguay Round has removed some uncertainties about the
GAIT /WTO and its position with respect to GETs. According to the Law of Treaties,
where treaty obligations conflict the more recent one prevails (Jackson 1992). The GAIT
(1947) because of its age held a weak position against the GETs in any legal dispute
over trade enforcement mechanisms. Now the WTO with its expanded provisions
takes precedence, and differences over trade sanctions and such provisions in GETs
will have to be argued in the WTO. Another means for exempting trade provisions in
GETs from WTO rules would be a waiver under Article XXIII, but this has been made
more difficult by the Uruguay Round decision to require a three-quarters majority in
the General Council to approve a waiver, instead of the two-thirds in GAIT (1947).
The WTO does provide an opportunity to consider environmental issues in the
context of trade relations, which was restricted in the GAIT (1947). The Committee on
Trade and Environment has allowed different views on trade and environmental issues
to be expressed. Developing countries are active participants with keen interests in
maintaining their market access and avoiding discrimination on environmental
grounds. Some OECD countries, however, are seeking ways to raise global
environmental standards by establishing exemptions from WTO provisions and
exerting trade leverage on non-participants in GETs. This threat of 'eco-imperialism'
could seriously undermine the multilateral trading system. Attention has to be given
to the development dimension when pursuing environmental policies. Without the
consent and support of the developing countries, OECD expectations for greater·
environmental sensitivity will falter.
One of the difficulties about adopting efficient policies to protect and preserve the
environment is the absence of priorities for action. The proposal for 'GAITmg the
Greens' has much to recommend it (Esty 1993). The WTO now provides an array of
instruments for considering trade-related aspects of environmental policies, but there
is no agenda to follow. Unless analytical attention becomes more focused, there is a
danger that serious mistakes could be made, costly both economically and
environmentally. The political games surrounding the environmental debate are
dangerous. If GETs remain stalled, stronger measures may be taken unilaterally, creating
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problem s for the WTO which are likely to end in dispute panels.Alternatively, political
failure by national governm ents will encoura ge environm ental groups to seek
alternative actions through international agencies or private groups (for example, ecolabelling syndicates).
The WTO is not empowe red to design or administ er environm ental policies or
instrume nts. It has an importan t role as a guardian of the liberal multilateral trading
system and as such the WTO should be able to prevent unilatera l measure s designed
to protect the national or the global environm ent from damagin g internati onal trade.
Already several areas have been identified where trade and environm ental benefits
could result from reforms: preventi ng domestically prohibite d products from being
exporte d-apply ing the polluter pays principle to border taxes and charges levied on
producti on processes and consumption. Global agreeme nts offer the most efficient
way to manage the global common s, but harmoni sing divergen t national policies is
no easy matter. The WTO's role is to protect its rules and disciplines while facilitating
internati onal efforts to safeguar d environm ental resources and providin g maximu m
scope for national policies on environm ental issues.
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