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'ALTERED STATES?'
FEDERAL ISM, SOVEREI GNTY AND
SELF-GO VERNME NT

Christine Fletcher

Aboriginal and Indian peoples in North American are reaching deeply into
principles of national sovereignty to grasp their ancestral traditions of
land and custom. There is now every indication that Aboriginal peoples
in Australia will follow this course, presenting powerful arguments for
new agreements between peoples and governments.
This paper is an attempt to identify the viability of concepts of
sovereignty and self-government within the Australian federal framework.
Principles of sovereignty, self-government and treaty-making powers are
generally associated with international law and in Australia, as elsewhere,
they provide the basis for constitutional authority and good government.
But just how viable really are these principles of government when
placed within the domestic context of Australian federalism? The
importance of such questions has been brought home by the recent High
Court decision on the Mabo case and by political debates on the costs and
benefits of developing a new constitution for the Northern Territory, in
moves towards statehood (see Hatton 1992). Also, and more importantly,
Aboriginal peoples of Australia are gearing up for the United Nations
International Year for the World's Indigenous Peoples in 1993 and, at this
point in time, there has been little mainstream public debate on the
process of Aboriginal reconciliation (but note Brennan 1992; Reynolds
1990).

Preamble
For most intents and purposes, the concepts of 'self-governmen t' and
'sovereignty' have appeared somehow remote from public dialogue on
Aboriginal 'self-determination' within the reconciliation process. This is
curious if only for the fact that the commonwealth government's process
of reconciliation is designed to provoke change to more positive public
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perceptions of Aboriginal self-determination. One explanation is that in
Australia as elsewhere 'sovereignty' refers to governments and nations as
independent .entities recognised by the international community of
nations (see Treaties Commission 1976). 1 There is some confusion as to
whether or not these concepts can be applied realistically outside of the
international tradition.
From many accounts, concepts of sovereignty and federalism are
supported by competing principles which, when taken together, and in
conjunction with economic and political issues, are among the most
important elements of modern government. These same principles lie at
the heart of the Aboriginal reconciliation process and, in attempting to
address them, it is not unintentional that this paper probably poses more
questions than there are answers to be found. Sovereignty, as a concept
and as a legal element in international law, is swathed in constitutionalism (for an example, see Ravenhill 1990). In this paper, every attempt
will be made clearly to distinguish the international dimension of
sovereignty from that which, on the basis of a wide range of literature,
including interpretations by the United Nations, has been broadly
interpreted, in a conceptual sense, to accommodate the territorial interests
of indigenous peoples and, closer to home, to account for the
complexities of federalism, including claims to sovereignty by the states
themselves.
Absence of any meaningful debate could make discussions of
sovereignty, and other associated concepts (such as self-government and
treaty-making) somewhat of a political problem for all concerned. It
means that the level of debate automatically imposes constraints on
informed discussion. Recent judgements by the High Court on the Mabo
case, and the debates on the implied freedom of communications, has
further "advanced the need to sort through the political complexities of
Aboriginal, and state government, sovereignty (see Toohey 1992).
The states have a major stake in the municipal process (Australian
domestic law) of government in Australia and, therefore, state authority
is fundamentally important to the process of Aboriginal reconciliation.
Moreover, the states claim implicit constitutional sovereignty through
their own parliamentary structures (see Lumb 1989) and through the
federal constitutional division of authority (Galligan 1992). The focus of
the Northern Territory Legislative Assembly's Sessional Committee on
A recent addition to the debates on concepts of popular sovereignty and
self-determination is Frank Brennan's (1992) book on developing a formal
instrument for reconciliation (see also Barsh 1984; Reynolds 1982;
Crough 1992). Unfortunately, in recent years there have been attempts, by
government ministers, to nudge 'self-management' into the space currently
occupied by the policy of 'self-determination' (see for example Holding
1986) .
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Constitutional Development and questions of 'Recognition of Aboriginal
Customary Law' (1992) provides stimulating examples of this.

Introduction
Because of the complexities of these issues this introduction, in large
part, outlines the ensuing argument. In liberal democratic federal
systems, such as Australia, governments experience a competitive drive
for political consensus over resource ownership within a process which is
often fraught with conflict. Unlike unitary systems, the number of
governments asserting their power have their authority constitutionally
guaranteed. For example, in the Australian federal system, the national
government cannot legislate to destroy the parliamentary authority of
state governments.
State, territory and commonwealth governments rely strongly on
the federal process of negotiated agreements within which to settle
their differences and, for the purpose of governing, to maintain their
authority and increase their resources (see Saunders 1992a); this is the
focus of part I of the paper. Principles of federalism tend to conflict with
strictly legal interpretations of sovereignty, especially disputes over
territory and, more especially, within the context of the international
community of states recognised by international law. The same can be
said of federalism and parliamentary sovereignty: both are supported by
principles which, in theory, are incongruous (see Galligan 1992a; also
Sharman 1991).
Many of the political principles behind the constitutional organisation
of Australian post-colonial governments (state governments in their early
formative years) have their genesis in interpretations of American federal
theory, albeit somewhat influenced by the interpretations of the 19th
century framers of the Australian constitution (see Warden 1992). As a
critical component of the discussion, part II looks at the emergence of
modem state sovereignty and in an effort to make some points clearly, I
draw on the views of early critics of federalism notable for their
dissatisfaction towards aspects of federalism and sovereignty in America.
(Most notable critics of federalism were Dicey (1885/1959) and Laski
(1949) and, to a lesser extent, Wheare). Part III explores sovereignty
within the framework of the United Nations.
Ideally, the United Nations apparatus is geared Lo reflect and symbolise
the salience of the international political agenda. In reality through, the
concept of a single authority in relationships between sovereign states is
not always idenifiable, particularly when federal arrangements are taken
into account. This applies both in the domestic sense (such as the United
States, Australia or Canada) and in the wider international sense (such as
European federal arrangements). The latter refers to political innovation
and negotiated treaty-making processes that have emerged in a federal
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form in Europe, driven by economic events (see Walsh 1992). At the
opposite end of the spectrum is a type of domestic sovereignty which is
equally as ambiguous, and ambitious, as the European model for
economic union but which, in relation to national defence and security, is
quite different. This is the domestic, American type which Elazar (1984)
r~fers to as 'popular sovereignty'.
In light of Australian Aboriginal claims for reconciliation and
sovereign recognition of land and culture, and as a critically important
element for debate, part IV gives what is intententionally a broad
overview of 'treaties', contracts and intergovernmental agreements in the
context of federalism. As with sovereignty, the focus on 'treaties' is
purposely wide-ranging with the aim of drawing attention to
circumstances and precedents surrounding a range of different types of
treaties, compacts, intergovernmental agreements. The final section
which follows on offers an analysis of various 'types' of self-government
currently operating throughout selective Australian territories, such as
Norfolk Island, Christmas Island, Cocos (Keeling) Island and the
Northern Territory.
To begin with, United Nations concepts of self-determination,
self-government and sovereignty carry a set of assumptions which are
characterised by international principles. Many of the principles are
laudable in theory but, in Australia, there are important legal and
political questions about what they really mean in view of the federal
dispersal of power (see McRae, Nettheim & Beacroft 1991; see also First
Report of the Treaties Commission 1976).
PART I

The Federal Idea in Australia

Federal systems, particularly those that consider themselves to be liberal
democracies, such as Australia, the United States and Canada, are
conditioned to accommodate regional, cultural and political differences
which otherwise would be difficult to draw together. Recent research into
the Australian constitutional debates of the 19th century suggests that
federalism was seen by the framers of the constitution as virtually the
only politically viable alternative to the future dissipation of their
regional economic power.2
The federal idea in colonial Australia offered different regional
communities the opportunity to overcome their resistance to
governmental and community unification. Political differences in
2 Warden's (1992) discussion paper (and his Ph.D thesis) deals substantially
with the constitutional debates leading to this claim.
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Australia are accommodated because of federalism; differences are
explicitly catered for as a direct result of the design of federal institutions
and because federalism, by virtue of so many governments, offers people
and governments a greater chance to participate in the political process
(but note Riker 1964). Aborigines have a particular interest in this since
the recent High Court's decision to recognise land ownership in the court
case Eddie Mabo and Ors v. the State of Queensland (see High Court of
Australia 1992; PM&C 1991).
The federal idea is one of compromise: what is an ideal political
solution for some groups may be unsuitable for others. A federal system,
it is argued, is probably the only system of government that recognises,
both constitutionally and in principle, the importance of building formal
constraints into the process of government. The Australian federal idea is
based on protecting one governmental community from the uninvited
economic and political allention of another community.
The Australian federal form of government is built on legal and
political contradictions. State government legislatures are constitutionally guaranteed, as is the right of the states to maintain their separate
autonomy (see Lumb 1989). On the other side of the coin, the political
and legal decisions of the states touch the sides of many commonwealth
laws. This means the states are constrained, over certain issues, by the
constitutional powers of the commonwealth (see Galligan 1992). In
short, federalism is government by consensus.
Consensus is less predictable in the international arena. Arrangements
and relationships between sovereign nation states, whether federal or
unitary, can be terminated voluntarily or through the use of force (see
Hinsley 1986 or Bull 1977). Inside the federal nation state, however,
liberal consensus guides the behaviour of the constituent governments.
Consensus holds the system together. Western Australia felt the impact
of federal consensus during the secessionist movements of the 1930s
when that state attempted to break the federal contract (see The Case of
the People ... 1934; also Craven 1986). The issue of secession will not
be dealt with in this paper. Suffice Lo quote from Craven in his analysis
of secession as the ultimate states right:
Two basic arguments essentially supportive of a right of unilateral
secession were advanced; firstly, that Western Australia was a
sovereign state; and secondly, that where there had been a breach of the
Federal compact, a State was entitled to secede (p. 60).

In essence, it is possible to say that commonwealth parliamentary
sovereignty was asserted over the sovereignty of Western Australia
but, in theory, this has implications for the principles of federalism and
for the role of the Imperial Parliament. (For further insight into the
debate, see Sharman's critique of Calhoun 1983.) Governments (such
as state and national governments) may agree to recognise sovereign
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principles and, in some cases, these principles have been put to the
test before outside arbitrators (such as the Privy Council and the
United Nations) but as Brennan (1992) argues, certain principles
of government 'including the sovereignty of parliament ... are "nonnegotiable" in Australia' (p. 13).3
The overall organisation of government, federally, is guaranteed
through the various constitutions of the commonwealth and the states
(see Lumb 1989). Generally, this means that the governmental system
explicitly invites views on almost everything and it becomes a constraint
on governments and an encouragement for groups and organisations to
maintain community diversity so they can meet their regional needs.
From the perspective of political theory, a federal system offers a greater
choice of options to its citizens because there is a proliferation of
governmental units.
Until recently , Australian Aborigines have had their needs positively
ignored, possibly more than any other group in Australia. Prior to
federation, Aborigines were pushed from their land through the 19th
century process of regional colonial expansion (see Reynolds 1972). By
the time of federation in 1901, post-colonial governments had already
institutionalised their own complex legal regimes and Aboriginal peoples
were forced to their knees by government and community ignorance
(Rowley 1972). They were victims of the onslaught of economic and
political developments. Aborigines retained their culturally distinct
traditions but the diversity of federalism has altered their economic and
political position ever more. Diversity at this level can be identified
simply by observing the significance that different governments place on
certain laws in various regions of the country. For example the power of
the state Mining Act in Western Australia is treated by both the state
government and the commonwealth as sacrosanct in political and
economic terms. This is vastly different from the powerful exclusivity of
the Commonwealth's Aboriginal Land Rights (Northern Territory) Act
1976 in the Territory. At another level, different community priorities are
reflected in the diverse range of local government systems operating in
the various states and territories (see Fletcher 1992a).
Certainly, in the case of Western Australia it can hardly be said that
local community priorities have been sympathetic to the needs of
Aborigines in the past. Australian Aborigines, along with other
indigenous peoples, have been instrumental in placing such issues on the
United Nations agenda (see UN 1992). Aboriginal peoples have
approached the United Nations with such enthusiasm that Brennan,
despite his concern about states' reluctance to meet the demands of
3 See Lumb (1989) for a detailed account of the role of the courts in the
process of appeal to the Privy Council.

Discussion Paper No. 22

7

Aborigines, warns of the folly of Aborigines who abandon 'the
Australian political process as a waste of time in the quest for guaranteed
indigenous rights' (1992, 111). Internationally, Australia is recognised as
a sovereign nation state with ultimate authority within the international
community (see for example, Osmanczyk 1985; Hannum 1990).
In a domestic sense, the commonwealth government has met some
demands made by Aboriginal peoples but federalism also is legitimated
by the states. In any event, the states and territories have had a major
impact on the quality of life for Aborigines. State government political
actions represent conglomerate regional economic interests and this
increases and varies the political and economic options available to
Aborigines. To begin with, there are variations in the way regional
governments agree to respond to domestic and international issues which
they share with other governments.
PART II

Concepts of Sovereignty and Theories of Federalism
Sovereignty in international law concerns territory. However, there is, in
principle, a domestic dimension to concepts of sovereignty. According to
McRae, Nettheim and Beacroft:
If a nation-state acquires a territory it is said to acquire ·sovereignty'
over that territory. 'Sovereignty' is a concept that has significance in
both international law and in municipal (national) law . It is,
accordingly, necessary to seek a clear definition of the concept in both
these contexts . (I 991, 60)

In practice, the ambiguities of the concepts of sovereignty reflect the
ambiguities associated with shared powers within federal nation states,
such as the United States, Canada, Australia and more recently, in
interpretations of the process of an economic union for parts of Europe
(see Walsh 1992).
Modem state sovereignty, as a concept, is based in Jean Bodin's theory
(writing between 1551 and 1589) of the exercise of 'perpetual power' and
authority between 16th century French kings and feudal lords (Margalith
1930, 147). 4 This type of absolutism empowered the ruling king with
total sovereignty. Bodin's theory made redundant any type of legislative
powers. The dominant British concept of sovereignty, developed by John
Austin, was quite different. In British political thought, the Austinian
theory of sovereignty included the king and the king in parliament (see
4 A detailed account of Jean Bodin's theory, within the context of the
compact theories of Hooker, Hobbes, Locke and Rousseau, can be found in
Hinsley 1986 & Mattern 1928 .
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Mattern 1928, 46-60). Both of these theories evolved around unitary
rather than federal states.
Some, such as Laski (1949) found the British system, where sovereignty was obse,vable through constitutional icons, to be a much clearer
and less enigmatic system than the one in America. He argued on behalf
of Austin's theory of sovereignty in which authority was unambiguously
monarchical and where decisions were carried through majority rule (such
as in Britain). According to Laski, 'there would seem a theoretical
deficiency in American government. We do not know who rules' (p.
267). The concept of sovereignty is inconsistent with federal principles
and Laski was frustrated by the confused distribution of power: 'And, as if
to make confusion worse confounded, there cut athwart this dubiousness
certain sovereign rights possessed by the States alone' (p. 267).
Laski mistook the 'abstract' nature of power and authority in American
federalism as a design flaw in the system. He thought the federal
constitutional framework was too flexible and ambiguous. He was not
against a division of authority but, insofar as he believed diversity was a
good thing, he was baffled by the resistance to centralised power in the
American system. Like many students of American federalism, Laski
believed that if conflicting views were allowed to be incorporated into the
decision-making process through the authority of a federal constitution,
then such conflict was, in his words, 'wasteful' (p. 283; for a modem-day
ill-informed view, see the statement by the leader of the Australian
Democrats in Cumming 1992, 3).
Both Laksi (1949) and Dicey (1885/1959) believed, mistakenly, that
federalism was a weak form of government. They thought that the
decision-making process ought to be the preserve of the national, rather
than regional, governments. Dicey, in particular, was opposed to the
development of legalism throughout the system along with the federal
distortions of 'sovereignty'. However, federalism is a strong rather than a
weak form of government. Regional governments need to be strong in
order to compete for resources and to resist the political and economic
erosion of their institutions, their revenue-raising powers and, ultimately,
their regional cultures, by the constitutional powers of national
governments. This is particularly important in the Australian context.
Dicey's legal perceptions of federalism were not completely erroneous;
he qualified his assertion 'that federal government means weak
government' by adding
that a federal system sometimes makes it possible for different
communities to be united as one State when they otherwise could not be
united at all. The bond of federal union may be weak, but it may be the
strongest bond which circumstances allow. (1885/1959, 171)

Federalism combines the desire for national unity with the virtues of
political independence. According to Dicey:
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the method by which Federalism attempts to reconcile the apparently
inconsistent claims of national sovereignty and of state sovereignty
consists of the formation of a constitution under which the ordinary
powers of sovereignty are elaborately divided between the common or
national government and the separate states. The details of this
division vary under every different federal constitution, but the general
principle on which it should rest is obvious. (p. 143)

Dicey preferred a system like the English system in which there is a
'supreme law' and a 'will of the sovereign parliament' which, he argues,
is derived from the supreme authority of 'a fundamental compact' over the
despotic dogma of 'the absolute legislative sovereignty' of British
constitutionalism (p. 145).
In his observations of the American federal system, because it was
without a monarch, or a despot, Dicey believed that state government
constitutionalism immobilised the actions of government and,
consequently, national sovereignty was weakened (p. 149-55). Dicey's
assumptions were made in a world in which governments were less
responsive Lo public demands and government competition over resources
was less obviously influenced by local regional demands. In all, it is
possible to argue that in Dicey's lifetime, the economic dimension of
government activity was less complex. Wheare (1946/1963) recognised
the inherent complexity of federalism . In his classic analysis of what has
been termed the 'federal experiment', Wheare argues that maintenance of
the constitutional autonomy of different governments within the same
system requires the development of 'certain institutions which are
essential to a government if it is to be federal' (p. 90).
The Sovereign Idea
Theories about the nation state strike problems when , in a normative
sense, federation is taken into account: notions of sovereignty and
federalism have always been difficult to resolve. Hinsley, in his well
known analysis of sovereignty, points out that 'the federal constitution
being in large measure the formal compromise that is adopted when the
concept of sovereignty exists in the segmentary political conditions
which are strictly incompatible with it' (1986, 19).
Half a century ago, problems of sovereignty were related to problems
of the interpretation of state and society, particularly in states where
authority was less clearly hierarchical and more obviously shared, such as
in the United States. Some believed that shared authority made the
American system more rigid, rather than more tolerant. The decisionmaking process is allowed to become complex in a liberal democracy
such as the United States, where there are literally thousands of
governments with the constitutional authority to provide citizens with
the potential for political choice (see Ostrom 1987).
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Sovereignty in the American federal system is known as 'popular
sovereignty'. Popular sovereignty bears no likeness to the system
preferred by Bodin. Bodin's sovereign state was dominated by a single
sovereign king-type ruler. In America, by contrast, according to Elazar:
popular sovereignty ... makes it possible for two or more governments
to share the allributes of sovereignty without altering the
indivisibility of sovereignty; [emphasis added] and the idea of
fragmented-yet-coordinated government, which permits the
distribution of power among different governmental institutions. This
prevents the abuse of power without creating a concomitant loss of the
ability to concentrate certain kinds of power for the purpose of
governing. (Elazar 1984, 47)

At one level Elazar's popular sovereignty is similar to parliamentary
sovereignty because, in each case, in principle, sovereignty rests with the
people but, because of the conspicuous federal divisions of power in the
American system, comparisons become weighed down with
qualifications. Hood Phillips, in his analysis of English constitutional
law, argues that
The Sovereignty of Parliament, being recognised and acted on by the
Courts, is a principle of the comon law. It may also be called the one
fundamental law of the British Constitution . On the other hand, this
sovereignty is the result of political history and is ultimately based on
fact, that is, general recognition by the people: so that it is at the same
time a legal and a political principle. (1957, 44)

He then goes on to say, '[e]ven the principles of International Law do
not bind Parliament' (p. 48). Parliament is not constrained by
international courts but, rather, by diplomacy. Confusion over external
and internal sovereignty, and between diplomacy and the constitutional
authority of the courts, emerges from time to time. In the early 20th
century, following the first world war, concepts of sovereignty became an
important legal issue in the League of Nations, particularly in debates
over what was then the ambiguous status of mandated territories which
'belonged' to the European colonising powers prior to, and after, the war
(Luard 1989, 151).5
Sovereignty over territorial 'conquests' raises a number of questions
for colonial states. Following the second world war, the United Nations
declarations of 1960 and 1961 (Resolution 1514) supported the 'immediate and complete liquidation of colonialism in all its forms' (cited in
Luard 1989, 186). Australia had formal control of the territory of Papua
New Guinea (PNG) at the time of the international resolution and PNG
5 For a comprehensive interpretation of the early literature on sovereignty,
both as a concept and as a law, see Hay 1966.
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gained independence a decade or so later. However, for the Australian
Aborigines, the significance of United Nations declarations was to
emerge somewhat later when the importance of United Nations principles
of self-determination began, slowly, to penetrate the Australian
governmental psyche.

Sovereignty and International Principles
International 'principles' such as 'self-determination' already have been
used, both by governments and indigenous peoples , to re-shape their
political institutions. Self-determination is embodied in the United
Nations Charter (73) and self-determination is already firmly tied to
concepts of sovereignty. Indeed, there are dozens of international
agreements which, in principle, protect territorial rights, national
boundaries and various 'types' of sovereign rights (see principles III and V
of Helsinki Final Accords 1975).
The basic sovereignty of nations is covered by the doctrine of
international law within the UN Charter which recognises the rights of
sovereign states, particularly in relation to their own natural resources.
However, like most intergovernmental cooperative agreements, the text
of the 1962 resolution (since reaffirmed) is broad , complex and, most
importantly, outlines aspects of constitutionalism to remind the
signatories of the 'rights of peoples and nations' and of the spirit and
principles of the international doctrine (see Osmanczyk 1985 , 767).
Determinations over the interpretation of the principles of sovereignty
were central to the debates over European integration during the 1960s.
International actors who were negotiating to construct an 'association of
states ' in Europe wanted to retain the international principles of
sovereignty through international agreement (see Hay 1966). The
association of European states was a forerunner for the design of more
recent initiatives for an economic union in Europe (see Walsh 1992). The
union is characteristically federal in design .
Ideal models of European federalism have been around for some time.
In 1950, Samuel Seabury , questioning the fundamental principles of
liberty , sovereignty, self-government and democracy, argued on behalf of
a 'world federation ', which he termed 'The New Federalism', where
sovereign power somehow would be spread across social groupings. In
essence, Seabury's idealist people-power model was conceived in a world
shattered by two wars; federalism was seen as protection against the
emergence of totalitarian dictatorships (see chapters 1 & 2). Seabury
argued that a federal structure would accommodate the continuation of
diverse social structures and, despite problems, he was attracted to
federalism as an organising principle and he clearly recognised 'the
harmony of unity and diversity as it shows itself in every field of conduct
(cited in Seabury 1950, 129). Seabury wanted to apply '(t]he principle
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which strikes a balance between these two superficially inconsistent ideas
(unity and diversity) ... in relation to ... federalism' (p. 132).
Seabury focused on both Europe and America and saw federalism as a
way of encouraging diverse societies to come to terms with the tension
between majoritarian ideas (an institutional expression of collectivism)
and consensus democracy (governments taking account of the individual,
rather than the majority). In relation to majority rule, he believed that
legislative power and 'the abuses necessarily incident to "majority rule'"
could be curbed through 'effective limitation of the functions of the state'
(p. 162). His argument, essentially, was in support of American free
trade and the abolition of a system which, from his perspective, failed to
'recognize the primary importance of consumers' (p. 253). Ultimately, he
thought, free trade, economic freedom and cultural independence would
lead, automatically, to a federal form of self-government.
During the 1960s, when citizen demands on government intensified,
liberal principles which supported the operation of governmental machinery came under increasing stress. Lowi's (1969) thesis on the crisis of
public authority in America and the corruption of democracy by interestgroup liberalism highlighted the weakening position of 'legislative rule'
in America. The potential for legalism to dominate legislative rule was
one of Dicey's main complaints in his theory of federalism written over a
century ago (1959). In Canada also, at this time, Quebec separatists were
demanding political rights and self-government which, on the evidence of
Canada's current constitutional problems, went beyond people's
acceptance of the capacity of existing constitutional and parliamentary
functions to meet their needs (see Dion 1974; Simeon 1977).
Demands by the Indian nations in Canada also are competing to push
the organisation of government into a shape that will reflect aboriginal
territorial interests and one which will incorporate more formally a
recognition of cultural, political and economic diversity into the decisionmaking process (see Cassidy 1991; Juli 1991). Outcomes of the process
of current debates over sovereignty and self-government, particularly in
Canada and Europe, are of potential importance to the federal process in
Australia. This depends on how successfully Australian Aborigines argue
their case for a 'native treaty' and how innovative governments will be in
defining and interpreting their demands . (See the discussions on the
commonwealth's attempt to replace the word 'treaty' with 'Makarrata' in
Brennan 1992.)
Legalism and the interpretive process of Aboriginal sovereignty and
treaty-making through the courts is far more advanced in Canada than in
Australia. In both Canada and Australia, however, the process is
complex, involving historical interpretations of land occupancy and
recognition of peoples' entitlements, particularly their right to practice
ancestral cultural customs. In Canada, th.ese issues have been detailed in
the case between the Attorney General of Quebec and members of the
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Huron band, from the Lorette Indian reserve. A group of Huron Indians
were charged with cutting trees, camping and lighting fires in a park (see
Supreme Court of Canada, 24 May 1990).
The Huron Indians claimed their rights as a result of a treaty with the
British in 1760. Similar developments can be expected to occur in
Australia, particularly since the High Court's decisions on the Mabo case
provides strong legitimacy for a process which had already begun. For
Aborigines, the political and legal impact of the Mabo case, which
contains complex arguments about the nature of sovereignty, English
law and native title to ancestral lands, is yet to be known (for examples,
see High Court of Australia 1992; Brennan J, p. 57, Deane J/Gaudron J,
p. 77, Toohey J, p. 175).
An historical basis for sovereignty in Australia

From the perspective of the Australian states, sovereignty has been tied
up with the complexities of state constitutions as much as with the
commonwealth constitution. Australian state constitutions are comprised
of a series of British and local statutes and, as Lumb (1989) writes, the
state constitutions embody modified British laws which, originally, were
set down under the 'Supreme legal authority .. . vested in the Imperial
Parliament (1989, 7; see also Finn 1987). Sawer (1968) also, in his
assessment of judicial review in Australia, draws attention to British
sovereignty and the impact of federal decision-makin g structures,
particularly the role of the courts in Australia.
Sawer questions the connections between state and commonwealth
sovereignty on one hand and, in view of judgements brought down by the
Judicial Committee of the Privy Council, he also examines British
sovereignty (p. 243). 6 He points out that, in many of the early
proceedings, the American federal system was used as a guide by the
judges in their deliberations over matters of governmental autonomy in
Australia. Australia's colonial beginnings as a British penal colony
meant strong links to British law and after the colonies federated, states
used the appeal process of the Privy Council throughout this century,
although increasingly circumscribed, until the Australia Act came into
effect in 1986.
Federal principle which limit and constrain the political activity of
different governments are the same ones that create patterns of power and
this pushes the organisation of government into shape (see Davis 1967).
Federalism tend to encourage a constant chorus of demands. It is because
of this constant chorus that governments attempt to 'harmonise' their
political discord through agreements but, in a similar vein, it also is the
6 see Statute of Westminster 193 I.
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discord that divides consensus over the who has access to the principles
of what Elazar claims as 'popular sovereignty'.
The concept of popular sovereignty was outlined earlier in this paper;
it is used to stress the significance of guaranteed constitutional autonomy
of the community of individual states. Australian federalism consists of a
society of states; in 1901 the colonial states entered into a federal
constitutional arrangement indicating their preparedness to compromise
their somewhat fragile and ambiguous colonial sovereignty. This
provided the legal framework for a complex series of intergovernmental
agreements, covering almost every perceived policy decision involving
all governments (for examples, see Saunders 1992b).
PART III

Treaties, intergovernmental agreements and sovereignty
Treaties and sovereignty are inseparable concepts in the international
community of states. Treaties are also relatively common within nation
states but, in a legal sense, the relationship between treaties and
sovereignty is ambiguous, arguable and complex. For example, in
Canada, treaties, in the form of agreements, have been written into the
Canadian Constitution Act 1982, s. 35(3), amended in 1984 (see McRae,
Nettheim & Beacroft 1991). In United States law also, sovereignty and
treaties are confusing:
treaties are accorded the same dignity as that given to treaties with
foreign nations. United States courts have developed rules of interpretation which, in case of doubt, favour the Indians. They also apply a
presumption that Indian treaties are not abrogated by later treaties or
legisJ.ation, unless it is clear that such abrogation was specifically
intended. However this last point underlines the vulnerability of Indian
treaties - they are interpreted in the courts of one of the treaty parties,
the United States, and they are capable of abrogation by the United
States. The United States does not acknowledge such treaties as having
international status . (McRae, Nettheim & Beacroft 1991, 64)

This type of treaty-making is vastly different to the treaties between
sovereign states in the international community. Treaties between nation
states are covered by dozens of covenants: Article 56, for example, of the
Vienna Convention on Treaties 1969, places restrictions on nations
denouncing, unilaterally, an international treaty. But there are now
thousands of multilateral treaties focused on economic and political
issues (see Hannum 1990).
During the colonial period of North American settlement, there were
dozens of treaties between indigenous peoples and various European
powers. On the other hand, despite centuries of treaty-making and
disputes over obligations there was no recognition of 'indigenous rights'
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through multi-lateral treaty agreements until 1957 when the International
Labour Organisation (ILO) adopted the 'Convention Concerning the
Protection and Integration of Indigenous and Other Tribal and SemiTribal Populations in Independent Countries' (ILO No. 107, cited in
Hannum 1990, 76).
Treaties are cooperative mechanisms: they open the way for
negotiations and they symbolise consensus. There are, of course,
variations in the methods of exchange between different governments and,
notwithstanding that there are international guidelines for ratifying
treaties between nations, a great deal depends also on national
constitutional arrangements for governing between the states in the
domestic scene. However, from a strictly legal international perspective,
there are ambiguities surrounding the true meaning of a treaty. For
example, according to submissions to the Australian Constitutional
Convention External Affairs Sub-Committee in 1984, a Memorandum of
Understanding is not necessarily considered to be a treaty unless it is
expressed 'in the form of obligations' and unless, as Burmester's
submission points out, 'special meanings given to the word "treaty" in
the domestic or constitutional law of certain States' (Burmester 1984, 11)
are applicable, such as in the United States, where there are provisos on
the status of a treaty.
Notwithstanding the importance of High Court decisions on the
external affairs power of the commonwealth, the full extent of the treatymaking powers of the Australian states remains largely untested (see
Crommelin 1983). Various international treaties between foreign nations
and Australian colonial governments were established during the 19th
century and some of these agreements remain, theoretically, 'alive' today,
particularly in relation to Queensland; the Trade Marks Convention
between Queensland and Ecuador (1892), a Convention relative to Trade
Marks with Guatemala (1898) and a Declaration with France concerning
the Disposal of the Proceeds of Wrecks (1889) have not been terminated
(see First Report of the Treaties Commission 1976).
Queensland unilaterally has been developing agreements with other
governments since 1876, when the colonial government signed a postal
agreement with the American government. And Queensland has used its
potential for treaty making as a political lever against the unwanted
advances of the commonwealth into Queensland's policies. According to
Ravenhill's account of Australian federalism in international relations
(1990), the Queensland government established a Treaties Commission
to symbolise its defence of states' rights against the onslaught of
Whitlam Labor in Canberra . The Treaties Commission's political
direction aside, its report states that:
The identification of Colonies as separate legal persons for treaty
purposes was a feature of British practice for a quarter of a century
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before federation, and the Australian Colonies participated in this
process. The process began with the assertion by the Colonies of their
separate identities for purposes of trading relations with countries
outside the Empire. (p. 154)

The Report goes on to say that '[t]his privilege became a feature of the
emerging status of the more advanced Colonies, and must by 1900 be
regarded as a constitutional convention' (p. 154). However, the location,
not only of external power, but of sovereignty, particularly in relation to
state autonomy, is much more complex. Ravenhill (1990) draws attention to the fact that, until 1982, only 43 of the 150 ILO treaties had been
ratified by Australia as a direct result of the states' refusal to enact the
necessary legislation which might secure the interests of the commonwealth in what the states believe to be, largely, their jurisdiction (p. 90).
This means that, even though legal interpretations lodge sovereignty and
treaties firmly into a space reserved for relations between nation states,
regional state governments within the federal nation state can, and do, use
their authority to direct attention away from issues which, by virtue of
international covenants, can only be ratified by the national government.
Kincaid (1990) labels this as 'constituent diplomacy' . His reference to
American constituency diplomacy is not unlike Elazar's popular
sovereignty and both perspectives concentrate on the potential dangers of
attempting to repress the 'democratic vitality' of a federal culture and
replace it with a form of national government despotism . In Australia,
the federal culture is more likely to be found in the evolutionary nature of
regional administrative arrangements, state laws and governing
institutions with which the various state communities characteristically
identify (see Fletcher 1992c).
In Australia, state communities use the principles of international
agreements to assert their autonomy in their region; increasingly, many
of the agreements between state governments and foreign powers concern
regional economies. One of the most recent agreements is the
Memorandum of Understanding Between the Government of the Republic
of Indonesia and The Government of the Northern Territory of Australia
on Economic Development Cooperation (1992). This agreement provides
the basis for a 'Joint Policy Committee' and both governments:
Acknowledge the strong cultural and social ties established between the
Eastern Part of Indonesia and the Northern Territory of Australia; and
Recognise the strategic and commercial importance of increasing
economic cooperation between the two regions for mutually beneficial
development and growth

In the case of the Northern Territory's treaty-making powers with
Indonesia, economic deals between these two governments depend on the
existing formal arrangements already in place between the commonwealth
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and Indonesian governments. Australia has a history of agreements with
Indonesia which range from military aid to Joint Authority for equitable
revenue shares from exploration in the Timor Gap (see Territory Business
1992). Also, the Northern Territory government does not have the same
powers as a stale government and much of its authority is derived from
commonweallh laws.
Many intergovernmental agreements, particularly those leading to the
location of state agencies overseas, fall within a category of what Harris
(1992) terms, 'best endeavours' (1992, 8). Best endeavours are good
natured concerns generally about trade or cultural and economic issues. In
the context of popular sovereignty, intergovernmental agreements are a
cooperative mechanism; theoretically, they compensate governments for
lost sovereignty but, more importantly, they allow states Lo express a
measure of their own autonomy. 7 To some extent, intergovernmental
agreements between different governments share characteristics which are
similar Lo 'treaties' in that agreements recognise the constitutional status
of other governments. And, as argued al the beginning of this paper,
sovereign people, as well as governments, have access to international
treaties - witness the diplomatic activities of Australian Aborigines on
the United Nations Working Group of Indigenous People as an example
of this type of popular diplomacy.
Governing agreements and treaties in Australia fall into two broad
categories; first, there are those that appear Lo recognise the states and
territories as equally important (for example the Intergovernmental
Agreement on the Environment (IGAE)) and those that are constructed
unilaterally between the commonwealth and a territory government, or
between states and territories themselves. Before they become official,
intergovernmental agreements between governments within the federal
system have to be negotiated and formalised by legislation agreed Lo by
all parties. Invariably, consultative processes leading to the enactment of
legis lation pose difficult problems for governments in a federation to
negotiate. Not only are there domestic difficulties in relationships
between governments but obtaining state consensus necessary to enable
the commonwealth to ratifying Australia's international obligations also
is problematic. 8

7 The Australian Advisory Council on lntergovemment Relations in 1982
and 1986 produced Information Papers No . 6 & 10, focused, respectively,
on relationships between different spheres of governments and
integovernmental relations. For a detailed, up to date, analysis of
intergovernmental agreements see Saunders 1992b.
8 An informative discussion of this can be found in the submission by
Finnis (p. 50) to the Australian Constitutional Convention, External
Affairs Sub-Committee Report to Standing Committee, 1984.
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Domestic agreements come in all shapes; some, such as a recent
contract between the Western Australian government and the
commonwea lth, for the provision of goods and services to Australian
territories in the Indian Ocean (Christmas Island), take the form of letters
between the prime minister and the state premier (e.g. letter of September
1991, in possession of author). The statutory basis for all Australian
territories , including the Northern Territory and the Australian Capital
Territory, is directly within the jurisdiction of the commonwea lth
parliament. In relation to the territories, it is left to the commonwea lth
parliament to issue the territories with treaty-making powers and devolve
various self-governin g functions. This is explained more fully in the
section that follows.
PART IV
Treaties, Intergovern mental Agreements and Federalism

The types of treaties and agreements entered into by Australian governments are an indication of the extent to which governments recognise
each other's autonomy and ability to 'self-govern'. Self-governm ent is
based on a territory's ability to raise its own revenue. Intergovernmental
arrangement s indicate the constitutiona l status of different regional
governments. For example, at a general level, the degree to which power
is exercise by communities in, say, Norfolk Island, Christmas Island,
Cocos (Keeling) Islands or the Northern Territory depends on how much
power the commonwealth parliament will allow. Obviously, since selfgovernment in 1978, the political needs of the Northern Territory are met
as much through the Territory's Legislative Assembly as through the
commonwealth parliament but, nonetheless, the commonwealth appears
to have the potential for a powerful constitutional presence in Northern
Territory politics (see Hatton 1992). This is certainly true with regard to
legal title for Aboriginal land.
At a general level of government, in relating laws to the smaller
territories, commonwea lth parliamentar y decisions ultimately are
influenced by what legislators perceive as the level of governmenta l
sophisticatio n in the territories; including, for example, territory
administrative structures, political behaviour, revenue-raising powers and
patterns of expenditure. Such criteria as these also relate to concepts of
self-determination, self-government and sovereignty.
The Northern Territory 's memorandum of understandin g with
Indonesia is a clear indication that the status of governing regions is far
from uniform in terms of self-governm ent. Governmenta l status for
Australia's territories is conferred by the national parliament (see Fletcher
1992b). But, by the same token, the Northern Territory's peculiar
constitutional genesis as part of South Australia and its attachment to the
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principles of federal consLiLuLionalism Lhrough Lhe commonwea!Lh
implies Lhe NorLhern TerriLory has inheriLed some sorL of sovereign
powers Lo make treaties. 9
Norfolk Island, on Lhe oLher hand, does not have inLernational treaty
powers. DespiLe Lhe facL LhaL the Norfolk Island governmenL has the
power Lo raise iLs own revenue, revenue collecLion power is formally
regulaLed by Lhe commonweallh parliament, as is lhe scope of lhe Island's
legislaLive power. The TerriLory of Norfolk Island is classified as
'self-governing' under the Norfolk Island AcL 1979 and, allhough it has
no inLernaLional treaty-making powers like those of the Northern
TerriLory, iL has used the formal process of the United Nations to signal
its claim to the principles of sovereignty and self-determination
(HRSCLCA 1991). The Norfolk Island government raises most of
its own revenue from customs duty, Lhe sale of liquor, government
service charges and a financial institutions levy. The government has
its own sysLem of laws and, in essence, commonwealth laws do not
apply 'unless expressed to do so' (DASETT 1992; see also NISR 1992,
No. 164 (1)).
Christmas Island is different again: Lhe commonwealth, as part of the
Australian system of states, does not recognise that territory as selfgoverning. From the commonwealth's perspective, self-government, in
the case of Christmas Island, is measured by the island's fiscal and
political dependency on the governments of Western Australia and the
commonwealth. Likewise, Cocos (Keeling) Island is recognised as
having self-determination but not self-government. The up-side of this,
however, is that the Cocos Islander Muslim population have their
religious rights recognised under section 18 of the Cocos (Keeling) Island
Act 1955 and under United Nation supervision of lhe Self-Determination
Act in 1984 as parL of the international scrutiny surrounding non-selfgoverning territories (see HRSCLCA 1991, 77).
Australia's United Nations treaty obligations under the terms of the
InternaLional Covenam on Civil and Political Rights (ICCPR), Article
29 of the Vienna Convention, commits Australia to conform with UN
declarations on lhe scope of iLs treaty powers. Likewise, Article 50 of the
ICCPR Covenant establishes the political security of Christmas Island
by requiring Australia's obligations to 'extend to all parts of Federal
Slates wiLhouL any ... exceptions' (cited in HRSCLCA 1991, 47). At the
9 The Northern Territory Legislative Assembly Sessional Committee on
Constitutional Development has produced a series of discussion papers for
public comment on recommended procedures for the development of a
'state' constitution . The fourth in the series is focused on formal recognition of Aboriginal customary law and is an important contribution to the
reconciliation process .
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very least, this gives Christmas Islanders the right to the principles of
self-detennination.
Internally, these international obligations enter the Australian federal
process through domestic types of instrumentalities in the form of
contracts and intergovernmental agreements between states and
commonwealth governments. In the case of Christmas Islanders,
agreements are written up and exchanged by commonwealth and state
governments acting 'in the interest' of the Island inhabitants.
Like all communities in Australia, in principle, Christmas Islanders
have a right to self-determination but it is not clear what this means in
relation to other principles which underpin the concept of sovereignty or
self-government. Christmas Islanders chose to trade off their claim to
independent sovereignty by entering into a formal association with
the commonwealth of Australia and, at the level of international
treaty-making, sovereignty rests with the commonwealth. 1O

Conclusion
'The word federal is derived from the Latin foedus, "covenant"' (Elazar
1988, 31). In Australia, the principles of federalism are embodied in the
constitutional framework and in the political process. Federalism is a
complete system of government and, probably, it is the only type of
system which can provide an institutional framework which is both
flexible enough to attract consensus from the diverse range of constituent
member states and which can retain the principles of constitutionalism
without putting the very existence of the sovereign nation state at risk
(from anything other than conquest or secession).
The principles of federalism in Australia are focused on a common
acceptance of shared power. Federal principles drive the dispersal of power
and slow down the rate of decision-making thus making the rules of the
game more ambiguous. Ambiguities, while placing limitations on the
centralisation of authority, also mean that political issues and economic
competition over the nation's resources are more difficult to negotiate.
Resolving the 'problem' is made worse by the absence of any general
federal theory. Ultimately, without informed debate, concepts of
Aboriginal (or Native) entitlements may become difficult to formulate in
any realistic fashion.

1 O In the context of sovereignty, there are various types of association
agreements between governments. For example, the Cook Islands signed a
free association agreement with New Zealand in 1964. The agreement gives
both parties the right to terminate their arrangement 'unilaterally, provided
that the constitutional process guaranteeing that termination is endorsed
by the people' (Korn 1991, 195).
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Self-government tends to emphasise the municipal, or local,
dimension of government and there may be arguments both in favour and
against the predominance of self-government over sovereignty concepts.
Certainly, such arguments present themselves in the Canadian debates on
self-government and sovereignty (see Cassidy 1990). Certain types of
democratic principles, specifically those supporting claims for selfdetermination, perhaps are less symbolically obvious at a local municipal
level than at the level of the United Nations. In theory and in practice,
particularly in Australia, such principles do present themselves firmly
within the framework of local democracy in Australia. The problem is
finding a way to ensure that the principles are actually recognised as
fundamentally important by local representatives, particularly in relation
to entitlements due to Aboriginal constituents. The opportunity for
constructing a stable base for the delivery of government services is a
strong argument in favour of self-government, particularly in the
Canadian debates (see J ull 1987) and, more recently, in the Australian
literature (see Crough 1992). There are, of course, major differences
between Canadian and Australian Aboriginal societies and also in the
organisation of government structures supporting indigenous peoples (see
for example, Chartrand 1991). Nonetheless, there are similarities in that
both systems are federal by design and, over and above all else, both
contain principles patterned in the spirit of liberal democracy .
As the International Year for the World's Indigenous Peoples draws
nearer, the integrity by which these principles are applied to issues
affecting Aboriginal Australians is likely to be put to the test along with
principles of sovereignty and self-determination. Through a powerful
relationship with their land, and through the courts, Aboriginal peoples
will fight to tighten their grip on their cultural heritage and, as this paper
argues from the outset, federalism, and the ambiguous nature of shared
authority provides governments with almost limitless opportunities to
explore the concepts of self-government and popular sovereignty in ways
which arc less inhibited by international law than those incorporated into
the less imaginative governmental framework of a unitary system.
In essence, the organising principle of federalism is concerned with
the dispersal of authority . Unlike a unitary system, the dispersal of
authority, federally, is constitutionally entrenched. In Australia, shared
authority came into e ffect , formally , in 1901 to ensure that the
commonwealth government, the most newly created of all the
governments, did not lose sight of the powerful entitlements of the states
and of the people of the states (see Galligan & Uhr 1990).
Shared authority, formally allowed through processes of federalism and
by virtue of so many parliaments, means that interpretations of
sovereignty in international law become notionally difficult. Claims of
Australian parliamentary sovereignty, outside of such claims by the
states themselves, is almost untenable in a federal system, at least in any
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domestic use of the tenn. As this paper has already indicated, the political
history of relationships between the commonwea lth and the states is
peppered by challenge to sovereignty one way or another, through the
Privy Council and through the courts. Internationally, sovereignty is a
different matter. Although there sometimes are clouds over the extent to
which the commonwealth can claim sovereignty (and this is reflected in
reluctance by the states to vote in favour of ratifying some treaties) there
are no clouds over Australia's status as a sovereign nation in the
international community of states.
Exploring sovereignty, as a concept, sheds light on some hitherto
shadowy political comers. It provides a mirror for the functions of
governments within the system itself, allowing the formation of other
options, such as self-goverment through either treaties, memorandums,
agreements or compacts, to emerge.
Basically, federalism offers citizens a stake in the democratic process
by providing access to a range of different governments. In light of this ,
the institutional ambiguities of federalism, particularly those which
obscure national government autonomy, also have the potential to offer
indigenous people a greater opportunity to develop a series of 'mutual
understanding' agreements, or treaties, between indigenous Australians
and state, territory and commonwea lth governments . The process of
reconciliation already provides a recognisable basis for memorandums of
understanding between different organisations and governments across
Australia.
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