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ABSTRACT 

This paper examines sane of the =nsequences for Aborigines of the 

ill-defined nature and intended function of mining royal ties in the 

Aboriginal I.and Rights (tbrthern Territory) Act, 1976-82. It is contended 

here that mining royalties are :paid to Aborigines either as canpensation or 

revenue, or as sane ccmbination of canpensation and revenue. Initially, an 

attenpt is made to define the terms royalties , canpensation and revenue. 

Next the history of the p:iyment of mining royalties to Aborigines in the 

Northern Territory is briefly examined. This history is divided into two 

distinct periods: pre-land rights or 1952- 1976 and p:,st-land rights or 

1977-1983. In discussion, four broad problem areas that have resulted fran 

the urrlefined nature of royalties are examined . 

M:ijor planks of the Federal Labor Governnent's Aboriginal Affairs 

p:,licy inclwe the p:iyment of royalties to Aborigines and an Aboriginal 

right to veto mining en their land. Currently, the N.T . legislation is 

being revie~ by 11r Justice Toohey and an Aboriginal land Inquiry is 

underway in W:lstern Australia. 'Ihe p:iper =nclwes that as lon:; as the 

interned functions of Aboriginal royalty rights remain undefined in p:,licy, 

potential shortcanings exist in the granting of i.J1ese rights to Aborigines. 

tow may be a most appropriate time to address this issue . 
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THE PAYMENI' CF MINING ROYALTIES 'ID ABORIGINES IN '!HE IDRTHERN TERRITORY 

CXMPENSATION OR REVENUE?(l) 

In this i;aper, I set out to examine ~at appears to be a significant 

ambiguity in the i;ayment of mining royalties to Aborigines in the l:brthern 

Territory. Fran the outset, let me state that mining royalties are rnt, 

and never have been, paid directly to Aborigines . Rather, they have been 

paid to the Crnrnon\o.ealth (and !T'Dre recently to the Northern Te=itory 

Governnent) and have been subsequently paid to Aboriginal organisations 

fran Consolidated Revenue. '!his may appear to be a technicality only, but 

as I will dem:nstrate later, in recent times, this a=angement has had 

negative ramifications fur Aborigines . 'Ihe ambiguity that I refer to 

exists in the fact that the nature of mining royalties paid to Aborigines 

has never been clearly stated in Government p:Jlicy. In general, policy has 

stated row these rroneys could or should be spent by Aborigines, but not 

that they are. I identify three p:Jssibilities: either mining royalties 

are piid to Aborigines as canpensation or as a fo:rrn of revenue; or as sane 

canbination of cx:rnpensation and revenue. 

I start by attempti~ to clarify the meaning of three terms: 

royal ties, canpensation and revenue. I then turn to examine the history of 

the payment of mining royal ties to Aborigines in official Governnent 

policy. This history can be divided into b.o distinct periods: pre-land 

rights or the period 1952-1976 and post-larrl rights or 1977 to the present. 

In the overall period 1952-83, Aborigines have received mining royalties 

fran cnly four agreements mooe with the mining canpanies GEMCO, NABAlCO, 

ERA and 01L respectively. (2) 'Ihe greatest emp1asis here will be placed en 
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these mining agreements. I contend that current ambiguities in the 

legislation have been inherited fran the pre-land rights days, and that 

these ambiguities have actual am p:,tential negative ramifications for N. T. 

Aborigines. 

Sane definitions 

The term royalty has two meanings a=rding to the Concise Oxford 

Dictionary: l) a royalty right granted by an individual or corporation; 

and 2) a lessee's payment to a lam c,,.,ner for the pd vilege of =rki~ a 

mine. In Australian mining law (see Lang and Cronnelin, 1979) elements of 

both meanings are incorporated. o..mership of all minerals are vested in 

the Crown in the right of the O::mnonweal th or in the right of the States or 

Uorthern Territory. loyalties are taxes on mining and are levied in three 

ways in Australia: as sane prop:,rtion of mining revenue, that is, ad 

valorem ; as a specific charge per ton, that is outp..1t-based; or as sane 

prop:,rtion of a mining conpanies ' pre-tax profits . loyal ties are a 

mechanism to tax sane prop:,rtion of a mining conpmy's mineral rent. 

loyalty rates are stated in Federal or State mining legislation am are 

termsi statutory royalties. It is to these payments that I limit my 

discussion. A r~e of other p:i.yments that have been variably termed 

up-front or front-end payments, lam rents, agreement l1"011eys and negotiated 

royalties have been lll<rle to Aborigines. In sane agreements, Jlborigines are 

paid a negotiated royalty (a share of mineral rent) en the basis of acreage 

used in the mining operation; in other agreements, royal ties are 

calculated oo the basis of profits and output. These other payments have 

tended to ccmplicate an understanding of the p..1rpose of paying statutory 
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royalty equivalents to Aborigines. 

Ccmpensation is defined 

recanpense; counterbalance; 

in the dictionary as things given as 

to make amends to persons by another thing . 

'lhis tenn seems fairly straightforwarfl, except that there has never been an 

atterrpt made to define what Aborigines are being a:mpensated for by the 

payment of mining royalties . In the pre-land rights days, Aborigines were 

not even paid for surface disturbance, for it was the O::mnon-1.th that 

'c,,med' Aboriginal reserves. When after the \'b:>dward ( 1973, 1974) reports 

people began to recognize Aboriginal o..mership of land, it was a=epted 

that a proportion of royal ties should be paid to cx:rnpensate c,,mers for 

surface and envirornnental damage resulting fran mining. But in general, it 

was envisaged (see Ebx et al, 1977) that the a:mpensation was for social, 

cultural and ecoo::rnic 1.p1eavals that were an unquestioned cnnsequence of 

the establishment of mining t:CMns near renote Aboriginal popllations . In 

so far as royalty payments (or a part of them) are oc:mpensation, it is not 

at all clear \>hy they are pegged to a statutory payment, ~eh is a 

revenue-raising mechanism (see further discussion belo,.r). 

Revenue is defined as incx:rne, especially of a large anount, fran any 

source . 'lhis tenn is defined here to differentiate it fran a::mpensation. 

Theoretically, if royalties are paid as cx:rnpensation for dam;:,ges, 

Aborigines should a=rue = net benefits. CXl the other hand, if 

royalties are revenue, then Aborigines should be better off after receipt 

of such payments. 
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Pre-land rights policy, 1952-1976 

Fran the time the Ccmnonweal th took over the administration of the 

N.T. in 1911, to 1952, there was no mining on Aboriginal reserves 

permitted. People h:>lding miners' rights -were specifically exclu:ied fran 

access to reserves under the Aboriginals Ordinance, 1918; and doubly 

exclu:ied ...taen the ~ Ordinance, 1939, was passed. '!he only major 

exception to the veto of mining en Aboriginal reserves =curred in 1935 

when the Warrarnunga Aboriginal reserve near Tennant Creek was revoked. 

In 1952 and 1953, amendments to the Mining and Aboriginals Ordinances 

allCMed mining en reserves. These changes =curred for a nunber of 

reasons. Firstly, the Department of SUpply wanted to mine bauxite deposits 

discovered en the northern Wessel Island in 1949. But this island was part 

of the Arnhem l.and Aboriginal reserve declared under the Crown Land 

Ordinance, 1931. Secondly, there was a general shift in government policy 

towards Aborigines frcrn protection am preservation to assimilation. '!he 

Department of Territories felt that Aborigines should make the reserves a 

source of incane. Q-ie way to do this was to allcM mining. It was also 

felt that the existence of minin:J towns in rarote areas ""Cluld hasten 

Aboriginal assimilation into the wider Euro-Australian society. 

It was at this time that Hasluck, the then Minister for Territories, 

proposed the establishment of the Aboriginals (Benefits =ran Mining) Trust 

Fund. '!he Ccmnonwealth ""Cluld forego its royalty rights in favour of 

Aborigines. '!he Northern Territory (l\dministration) Act was amended by the 

addition of S.21 which created the Trust Fund. Sane inconsistencies 
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anergoo at this early stage. Firstly, while it was felt that local 

Aborigines residing near mines should be canpensated for loss of hlll'lting 

grounds, there was ro provision in the legislation to earmark a proportion 

of royalties for local use. Secorrlly, the royalty rate was fixoo at a 

double rate of 2 1/2% ad valoran. 'Ihis higher rate was intended to 

discourage marginal operations on Aboriginal reserves. In other \\Ords, 

while the possibility of mining en reserves existed after 1952, reserves 

were rot wide open to miners. 

The operation of the legislation did rot becane evident l.ll'ltil the late 

1960s. By that time t\\O very different mining agreements had been 

canpleted. 'lhe first wa.s for manganese mining en Groote Eylamt. 'Ihis 

agreement differeo fran the scenario envisaged in the legislation, for t\\O 

agreements ....ere signed: between the mining conpany, GEMCO and the Church 

Missionary Society (C.M.S.) and between GEMCO and the O::mnonwealth. '!he 

first agreement was for transfer of prospecting rights fran the c.11.s. to 

B.H.P, and the mining a::mpany agreed to IBY a 1 1/4% (approximately) ad 

valorem royalty to secure this right. The secorrl agreement was l.ll'lder the 

N.T. Mining Ordinance am involved a Ffi:1-ffient (under S.50B) of an ad 

valorem royalty of 2 1/2%. %. 'lhe frmner pa:yrnent was ron-statutory and 

went directly to Groote Eylandt Aborigines; the latter went to the 

Aborigines Benefits Trust Fund (ABTF). 

In 1968, the 0::mnonwealth and NABALCO signed an agreement for the 

canpany to mine bauxite and produce alunina at Gove. 'Ihis agreement was 

signed irrespective of strODJ local (Aboriginal) QfPOSition. In 1968, 

Yirrkala Aborigines challengoo the right of the O::mnonwealth am NI\BAICO to 
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mine on l\tx:)riginal land . In the oc,w faroc,us case Milinp.m and others 

versus NABALCO and the O:mnonwea.l th heard in the N. T. SUprE!lle Cburt, Mr 

Justice Blackburn ruled against the plaintiffs. Mining was to proceed and 

in 1972 bauxite eiq:orts began. '!here are two key features of the t~ 

Agreeme.t. Firstly, a special mining ordinance was passed in the N.T. 

Legislative Assembly for this developne.t. '!he royalty rate was rot 2 1/2% 

ad valorem but a lower rate based 01 output produced and the canpany' s 

profitability. Secorrlly, there were ro payments earmarked in the agreement 

for local Aborigines, counter to a recamiendation made in 1963 by a Ebuse 

of Representatives Select O::mnittee convened to hear the grievances of 

Yirrkala l\tx:)rigines (!buse of Representatives, 1963). 

In 1966, manganese mining began at Groote Eylandt, and royalties began 

to flow into the ABTF. Between 1966 and 1969, an Inter-departmental 

Ccmnittee attenpted to fonnulate a policy for the ABTF's ftmctioning. '!he 

Ccmnittee recannended that a proportion of ABTF royalty incane s1'¥:>uld be 

paid to cx:mnunities 'affected' by mining operations. In 1970, the AB'IF 

started c:perations but ro proportion of funds was piid to Groote Eylandt 

people. After the SUpreme Cburt hearing =nchrled in 1971, and mining had 

begun at Gove, a Cabinet decision earmarked 1"% of all NI\BAI.CO statutory 

royalties for Yirrkala l\tx:)rigines. In 1972, these _p3.yments began to flow 

via the ABTF to the Yirrkala ll'lanbul A.-,sociation. In 1973, to maintain 

consistency in policy, 10% of GEMCO statutory royalties were paid to the 

Groote Eylandt l\tx:)riginal Trust (GFAT) 01 top of the 1 1/4% ad valorem paid 

directly by the cx:upmy. 
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In the pre-land rights era, the rule-of-thLITlb was that 10 i:er cent of 

statutory royalties were µ'lid to carmunities adjacent to mining projects, 

partly at least, as o:::mpensation. '!here were a nunber of inconsistencies 

in this policy. Firstly, the am::,unts these carmunities received varied 

significantly. Groote Eylandt Aborigines received a 1 1/4% negotiated 

payment plus a 1/4% statutory royalty ( 10% of 2 1/2%). Yirrkala Aborigines 

received 10% of a royalty well below 2 1/2% ad valoran (see Altman 

1903: 10-26) . Secordly, a=ess to the 'special' royalty did rot excllrle 

ccmnunities fran applying to the ABTF for grants or loans. 'lhe 90% paid to 

the ABTF by the O::rlm:Jnwealth must be regarded as revenue. 

In 1972, there \o.eS a change in Government, and official rolicy towards 

Aborigines changed fran assimilation and integration to self-determination. 

'lhe v.ru.tlam Iabor Governnent was cx:mnitted to Aboriginal land Rights. In 

1973 and 1974 Mr Justice Woodward headed the Aboriginal land Rights 

Carmission. 

In his rerorts, Mr Justice W:Jodward ( 1973, 1974) recamtended that 

Aborigines be granted inalienable carmunal title, in perpetuity, to 

unalienated Crown land in the N.T. While the O:mnission was emp:,wered in 

its Terms of Reference to grant full mineral rights to Aborigines, \'b:ldward 

did rot make such a reccmnendation . 1-bwever, he was ,.ell aware of the 

potential negative social imfact of resm=e developnent projects on 

geograiitlcally, culturally and econcmically remote Aboriginal =nnunities. 

Furt.hernore, he recognized that for Aboriginal land Rights to be 
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meaningful , Aborigines must be enpowered to limit access to Aboriginal 

lann. Hence W:lodward recamiended (1974:127) that while mineral rights 

should remain with the ero,,..n, Aborigines must have a right to veto mineral 

exploration and mining developnents on Aboriginal land. ~ver, this 

Aboriginal p::,,ver of veto could be overridden if the national interest 

required this . 

W:lodward also recannended that Aborigines in the N. T. continue to 

receive mining royalties, alt.ho1.13h he never clarified to ¼hat extent these 

payments were canpensatory (for environmental, social and 'cultural' 

damages) in contrast to being land and mineral rentals. 'lhis lack of 

clarification was greatly influenced by the historical precedent . 

Woodward recarrnended an oo h:x: fi:mnula, -..hi.eh was to be discretionary, 

~ereby statutory royal ties s.ould l:e shared by all N. T. Aborigines. ~ 

suggested that 30% be earmarked for camnmities affected by mining 

operations (both as canpensation and as a share of mineral rent), 40% be 

paid to Lam Councils to administer (and claim) Aboriginal land, and 30% be 

distributed Territory~de. 'Ihe rationale for this formula was not 

explicitly stated in the rei;orts, but is implicit in the stated aims of 

providing Aboriginal land Rights (W:lodward 1974: 2). 

'Ihe 30% paid to catmunities in areas affected was partly intended as 

canpensation fur damages. As noted else...tiere (Altman 1983). ad valorem 

royalties are hardly a rational basis fur canpensating Aborigines and Lloyd 

(1983) has argued that a damages tax s.ould l:e a rrore appropriate mechanism 

for this i;olicy aim. lbwever, the nature of damages experienced by 
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Aborigines as a result of large-scale resource developnent projects are 

primarily social and cultural, and are irrq_:ossible to quantify. For this 

reason, scrne pc-oportion of royalty payments has been utilized as a p:,or 

proxy for damages taxes - alt:h:)Ugh royalties are very indirectly linkerl to 

the level of damages incurred. 

An mspecified pc-oportion of this 30% was also interrled as a share of 

mineral rent, to go pres1.1nably to Aboriginal traditional o.-mers, or 

occi.piers, of land. This i:ayment to Aborigines has been OEPQsed by the 

mining lobby (PMIC, 1982), econc:mists (Llo}ti, 1983) and the N.T. 

Goverrment. '!he ccmna, basis of this OEPQSition is that W:xxiward left 

mineral rights vested with the Crown. If the Crown crwnErl the minerals, 

then mineral rent should be i:aid to it, rot to Aborigines.(3) Here it 

appears that W::Jodward was influenced both by historical precedent and the 

peculiarity of the Aboriginal case. Aborigines in rarote Australia are rot 

only socio-ecorx:mically depressed by Elu:o-Australian standards, but also 

fonn a distinct cultural and racial groi.p. Since 1972, with a Federal 

Government policy of self-determination, the differences in Aboriginal 

values fron the Elu:o-Australian ronn have been recognized in official 

policy. Woodward (1974:2) recognized that Aborigines were ecoronically 

depressed. Given the policy of self-determination, and a Goverrment 

ccmnitment to Aboriginal ecorx:mic crlvancenent, there was a need for funds 

that were auton:rnous of annual bu:lget awropriation and Goverrment control. 

A convenient m:de of transferrin:J such funds was for the O::mnc:lnwcalth to 

continue to forego its right to mineral rent in favour of N. 'I'. Aborigines. 



Page rn 

It is v.0rth making tv.0 further ci:>servations here. Firstly, mineral 

resources are ron-renewable and finite. Because Aboriginal groq,s are 

currently econ:::mically depressed , they are rot in a position to exploit 

such resources on Aboriginal land, However, in many cases, the mineral 

resources base is the only marketable value of Aboriginal land . 'lb allo.r 

mining canpanies to expropriate such resources fran Aboriginal land, 

without providing Aborigines with s:::me share of the mineral rent, ai;p?ars 

scrneo.-hat exploitative. Secon:Uy, for a variety of reasons inclooing lo.r 

educational status (in Ellro-Australian tenns) and differing cultural 

values, Aborigines reap extremely limited spinoff benefits fron regional 

resource developnmt projects . The general lack of Aboriginal employment 

in the mining sector is 'll!Eill docunented r:Ner a decade (lbgers, 1973; 

Altman and Niel.Menhuysen, 1979; Cousins and Nieuwenhuysen, in press). 

40% of royalties ~e to be paid to Aboriginal rand O:llncils to 

provide them with a source of revenue that is independent of annual bu'lget 

appropriations . However, rot only does this make land O:n.ncils dependent 

for finance on the mining sector, but in any case their boogets must be 

approved by the Minister for Aboriginal Affairs. I have joined a nunbe.r of 

others (like O:x:rnbs, lS00 and R::lwland, 1980) in SU3<3esting that this may 

rot be an appropriate way to expmd mineral rent (Al trnan, 1983 ) . 

Finally, 30% of mining royalties were to be distributed to N.T. 

Aborigines via the Aboriginals Benefit Trust J\ccomt (or ABTI\.). 'lhe aim of 

this distribution of mineral rent was to ameliorate any i.;ealth 

differentials that may occur within Aboriginal society between people in 

areas affecte1 by resource developnmt projects and people in areas 
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unaffected . Furthermore , because Aboriginal land was to be inalienable, it 

could rot be rold and has limited 'market value'. Mineral rent was about 

the only way available to Aborigines to raise capital fran Aboriginal lanrl. 

'Iru.s capital had to be redistributed to people who awned land that had ro 

mineral wealth . 

W:lodward ' s recarrnendations were accepted in principle by the Whi tlam 

Governm01t, but prior to the Aboriginal I.and Rights Legislation being 

passed , there was a change in Gover!'Ill01t. In the Li.beral--0:>untry Party 

Aboriginal I.and Rights (Northern Territory) Act, 1976 (referred to 

henceforth as the Act), there were sane deviations fran W:lodward' s 

reccmna'.ldations. Firstly, v.ru.le w:iodward suggested that Land Cbuncils 

should divide royalties according to the 30/40/30 formula, the Act created 

a Governm01t instr1.1n01tality, the Aboriginals Benefit Trust Account (AB'm) 

to perform this function . Secorrlly, a spatial definition of area affected 

was rot incorp::,rated in the l\ct. Finally, 30% of royalties was rot 

earmarked specifically for N.T.-wi.de distribution. 

The breakdawn of i:ayments in the Act can be interpreted in a nunber of 

ways . 'lhe Central Land Cbuncil fur example regards all royalties paid to 

Aborigines as cx:mpensation; in much the same way as tnder the N.s.w. 

Aboriginal land Rights Pet, 1983 Aborigines are i:aid 7 . 5% of the State's 

land tax. In my v.0rk, I have differentiated the 30% paid to areas affected 

fran the 70% paid to wider Aboriginal interests (Altman 1983). 'lhe former 

has both canpensatory and revenue-like payments incorporated in it . 

1-bwever in the Pet there is ro differentiation betl.-,een these tv.0 

catlp'.)nents . In contrast, in the Pitjantjatjara land Rights l\t::t, 1981 
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statutory royalties (or mineral rent) are explicitly differentiated fran 

ccmpensation Ffi~ents. '..he fonner are covered in S.22 of this act aoo. are 

divided a::::cording to a n:m-discretionary fonnula with one third going to 

Anangu Pitjantjatjaraku, one third to the (State) Minister of Aboriginal 

Affairs (to be applied to the health, welfare and advancement of Aboriginal 

inhabitants of South Australia generally) aoo. one third to the General 

Revenue of South Australia. Under S.24 a negotiated i;:a~ent can be made by 

a mining conpany to canpensate for disturbance to the land, the 

Pitjantjatjara ~ and their ~ of life (my uooerlining). 

Prior to the land Rights legislation, royalties were paid to the 

Co:rncnwealth and were then transferred to Aboriginal interests (the AB'IY). 

'lbday, a l!Ore CXXTiplex crlni.ni.strative arrangement operates. lhder s.63 of 

the .Act, the O:mnCl'.lwealth is required to i;:ay royalty equivalents to the 

AB'm and the O:msolidated Revenue Fund is appropriated accordingly. 

loyalties fran p:,st-land rights uraniun mining are still J;Bid to the 

O:mnCl'.lwealth W'lich retains ownership of these minerals, but royalties fran 

other mining (including frcrn Gove and Groote) are made to the N.T. 

Department of Mines and Energy. '!his change came about after the passing 

of the tbrthern Territory (Self-<loverrment) Act, 1978 and the signing of 

the Memorandun of Understanding in respect of financial arraoJements 

between the O:mnCl'.lwealth and ~ Self Governing tbrthern Territory 

(Cl::mncnwealth of Australia, 1978). 

'!his change is far fran oosmetic only. Firstly, prior to the i;:assage 

of the Land Rights legi~lation, the O:mnCl'.lwealth only surrendered its right 

to royalties = en l\boriginal reserves. After 1978, the Q:mocnwealth 
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a=epted a liability to cx:rnpensate the N.T. G:lvermient for royalties it 

would have v.on on Aboriginal land under all the agreements signed to date. 

Furthenrore, with all but uranillll mines, it is the N.T. that is receiving 

mining royalties. '!he ABTA is µ:1id rroneys fran CRF that in fact ccrne fron 

tax revenues and are p.iblic rroneys. 'lhis has wider ramifications v.hich 

will be discussed further below. 

Another change introduced after the µ:1ssage of the I.and Rights act 1,,es 

a mining withholding tax 1-hi.ch the O:::nm::inweal.th levies on 

royalty-e:JUivalent i;:ayments made by the ABTA. These changes were 

introduced by the Incane Tax Assessment Jlmerrlment Act, 1979 and the Incane 

Tax ~ Withoolding Tax) Act, 1979. 'lhis tax adds to the 

cxrnpensation/revenue dil8lll\a. Firstly, in oo far as royalty-type plyments 

are intendoo as cxmpensation tnder the Act (30%), incane tax should rot be 

levied. 'lhis is µirticularly the case as tnder S.35 of the Act, affected 

cxmnuni ties m::ney must be i;:aid to incoqiorated bodies. W:x:xiward's 

intention was that these rroneys should be used for c:cmnunity benefit by 

c:cmnunity asoociations. By and large, the bulk of royalties are used in 

such a mcnner , and therefore they should rot be assessed as peroonal 

incane. Secon:Uy, it seems rather inefficient to make payments out of CRF 

to Aborigines am then to recolF 6.0% (6.4% to tbveTiber 1982) via the 

O:mnissioner of Taxation. Finally, there '\'65 ro mention of taxation of 

royalties under the Act. F.specialy in so far as royalties are used to 

finance bl.rlgets of I.and Cb1.11Cils ( statutory bodies) this taxation awears 

inequitable. It is surprisin;J that the O:mnonwealth noes rot tax the 

royalty receipts of the N.T. Deµirtment of Mines and Energy on similar 
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grounds . 

'!he t\-o mining agreements signed since the i;assage of the J\ct have 

analogies with the b.o pre-land rights agreements. In the Ran3er Jlgreement 

signed between the l\brthern Land Council (NI.Cl and the O:mronwealth in 

1978, a statutory royalty of 4 1/4% was i;ayable. Up front i;ayments and an 

annual 'rental' i;ayment ...ere also incl lrled in the financial clauses of the 

agreema-it. '!he C'amlon-lth was involved in the signing of this agreema-it 

as the major participant in the Ran3er project, but it was in an obvious 

conflict of interest situation - for on one hand it was a participant in 

the project while en the other hand, it was charged with protecting the 

interests of Aborigin:?S (under S.40 of the Act) . In 1978, after prolorged 

negotiations, 4 1/4% was agreed upon as the royalty rate, because this was 

the maxi.nun the market oould bear. In 1980, when the ~l th sold its 

share in the va-iture to ERA, the ccmpany agreed to i;ay a higher royalty of 

5 1/2%. Ibwever only 4 1/4% of this is ):Bid via the Department of Trade 

and Resources to the ABTII.. '!he other 1 1/4% is ):Bid to the N.T. 

Departma-it of Mines and Energy. '!his agreema-it is analogous in sane ways 

to the N1\BAllX) Ordinance, except that sane fixed i;ayments are made to 

locally affected people. 

The agreema-it signed in 1979 between the NLC and Q.leensland Mines for 

uraniun mining at Nabarlek has analogies with the GEl-!CO agreement . o,,IL 

agreed to i;ay a royalty of 3 3/4%, 2 1/2% of -..hich goes to the ASTA via the 

Departrna-it of Finance, and 1 1/4% to the N.T. Departma-it of Mines and 

Energy. 0'1 top of this, the cx:rnpany agreed to :EBY a negotiated royalty ( in 

annual agreement payments calculated en an area used basis) to traditional 
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o,mers of the mine si t.e, and traditional o,mers of land affected by the 

project. 

valorem. 

Discussion 

'Ihese negotiated piyments are at a rate of at least 2% ad 

Since the royalty-related function of the Aboriginal land Rights 

(l,orthern Territory) Act, 1976 became operational in July 1978, four 

problem areas have evolved. I =ntend that these problems are related to 

the undefined nature of royal ties . 

1. It was never clarified in the land Rights legislation ~ should 

receive the 30% of statutory royalties piyable to ccmnunities in areas 

affected. W:x:ldward explicitly stated (1974:114) that such moneys must 

be spent on ccmnunity projects and rot by individuals. Hence under 

S.35(2) of the Act, these piyments are mcrle to in=rporated bodies. 

'lhese bodies, or royalty associations, are ~ed by their 

constitutions to distribute moneys to individuals. 'Ihis is =unter to 

W:x:ldward 's intention. Furthermore, while W:xldward mcrle it clear that 

residence in an area affected was sufficient reason to prrtake in the 

benefits of area affected moneys , Aborigines have arp,asised 

traditional o,mership (of area affected) as an imp:>rtant criterion. 

Traditional o,mers need rot reside in areas affected, according to 

Aborigines, to receive mining moneys. Finally, the area affected by a 

mining operation has never been defined in legislation. W:x:ldward 

suggested a ron-discretionary spatial determination of 60 kilanetres 

radius fran a mine site. Such a rule-of-thunb was never incllrled in 
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the Act, and ',,Q\lld have proven un\\Orkable. For discretion in 

definition of areas affected seems justified, given the variability in 

minerals and mining meth:xls. l:bwever , this discretion is problematic 

s.hen membership of royalty association has to be determined. 

Furthernore, ID attempt has been made to =rrelate the extent of 

environme1tal damages or ocx::ial disnptions with returns to the 

arbitrary geograpu.c regions defined as areas affected. Olrrently for 

example people affected by the Nabarlek operation receive F5yments that 

approximate an ad valorem royalty rate of 2. 75%; people at Groote 

receive 2.0% ad valorem and people s.ho benefit under the Ran:3er 

Agreement (s.ho are members of the Gagudju Association) receive 1. 275%. 

People in the Gove region receive a p:x,r royalty deal - between 12~15c 

for <Nery ton of bauxite (15c) or alllTli.na (12c) produce1 . ( 4) These 

variable F5yments result in marked variation in the per capita incane 

of royalty associations and this is a p:>tential oc,urce of acrim:ny 

bet~ them. 

Part of the reason fur the variability in royalty rates is that 

W::Jodward reccmnended that Aborigines =uld negotiate royalty pa::,rnents 

above the statutory rate (2 1/2% for minerals, 10% for oil and gas) 

s.hich is to be a minim1.111 bencmiark. '!his p:>ssibility was linked to the 

Aboriginal right of veto - if J\borigines vetoed a mining prop:>sal, 

c:ani;anies =ul.d negotiate with them to raro,e the veto. 'lb date, there 

has been ID exploration or mining that has required Aboriginal consent 

owing to prior interest provisions in the legislation . fb...ever, 

Aboriginal consent to agreements has been required. lbth the 



Page 17 

Australian Mining Iooustry Cbuncil (see A,M.r.c. 1982) and the Oiamber 

of Mines of Western Australia(S) OfP05e such negotiated payments. They 

argue that a) statutory royalties only should be paid for mining en 

Aboriginal land, b) as all minerals are owned by the Crown there should 

be oo a:l.ditional royalties i.mp:)sed for mining Aboriginal land and c) 

that th'c!re should be oo canpensation fur social disruption to the way 

of life of l=al Aboriginal a:mnunities near resource developnent 

projocts. The mining looby' s line of argunent runs comter to the 

Federal Labor Goverl'Il\ent' s principle that royal ties should be paid for 

any mining 01 Aboriginal land. The A.M.r.C. feels that there is an 

upward trend in negotiated royalties that is uirelated to the viability 

of mines. If such a trend is discernible it is quite marginal. 'lhe 

negotiated royalty paid at Groote in 1963 is 1 l/4i a:l. valoren. Since 

then, negotiated royalties have been 1. 75% (Ranger, 1978), 2% (011,, 

1979), 1 1/2% (Merea-lie, 1981 and Palm Valley, 1982) and 2% 

(Pancontinental, 1982). Ioo1vidua l mining a:rnpanies awear willing to 

make substantial payments directly to Aboriginal groq_:>5 a:l.jacent to 

mining projocts. This is col.l'lter to \'1::Jodward' s intent that all mining 

payments, except statutory land rentals, be divided according to the 

30/40/30 formula. 

2. 'llle issue of distribution of royalty receipts and the potential for 

wealth inequalities in Aboriginal society resulting fran mining has 

recently beoane i.mp:)rtant (see A.M.I.C., 1982 and Lloyd, 1983). It was 

Wood.ward's intent that such potential inequalities \\Ould be ameliorated 

by the 30/40/30 formula. 1-bwever this redistributive systen has never 
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funtioned a:lequately for two reasons. Firstly, Land Councils' 

ministerially approved bu:lgets have exceeded 40% of total annual 

royalty receipts. In 1979/80, 66% of royalty receipts =re used by 

Land Councils, in 1980/81, 49%; in lSSl/82 66% am in 1S62/83 42%. 

This has occurred because an ama.dment to the Act in 1978 required I.and 

Councils revenue ooortfalls be met by supplementary funding (S.64(7)) 

that has cane fran the 30% of royalties intended for Territory 

Aborigines. Consequently then, fran 1978/79 to lSSl/82, only 10-14% of 

statutory royalties ~e distributed Territory-wide. In 1S62/83, when 

land Councils bt.dgets appear to have stabilised, these payments under 

S.64(4) a:=,unted for an inexplicably lCM 4% of annual royalty 

receipts. This is a far cry fran the 30% Wcoclward recarrnended. !my 

redistributive role that the ABTA was to play with S.64(4) grants has 

not been fulfilled in the first five years of its granting operations. 

Recently, there have been s::me suggestions by the 01airman of the 

Aboriginal Developnent Ccmnission (Canberra Times, July 1S63) that 

royalty payments to Territory Aborigines should be equitably 

distributed. It was not clear fran this article what proportion of 

royalties was being referred to. It is my opinion that any equitable 

( per capita) sharing of royal ties is =unter to W:x:rlward' s intent, 

irrespective of row royalties are defined. 

'!be total receipts of the ABTA are currently about $13 million per 

annun. Assuning 40% continues to be spent by land Councils , 60% or 

$7 . &nil.lion is available annually for further distribution. Orrrently, 

about $3.9million is distributed to areas affected at~ average per 



Page 19 

capita rate of about $1000 (alth::>ugh only sane is distributed on a cash 

basis). $3.9 million is available to the N5rA to distribute 

Territory-wide. Assuming rroneys are distributed to areas Ll'laffected by 

mining q:ierations, about 26,500 Aborigines =uld share this rroney, at a 

per capita rate of about $150 per annun. It seems that such 

redistribution v.ould do little to better the ecoranic status of 

Territory Aborigines. It may be far sol.l'lder econcmic policy to require 

ABTA funds to be =ncentrated and utilised fur the =llective benefit 

of Territory Aborigines, than to distribute them widely. 

3 . Since 1980, the N.T. Department of O:mnunity Developnent has been 

responsible fur funding Aboriginal cx:mnl.l'lities for town management and 

public utilities (or essential services). Under the Mem:Jrandun of 

Umerstanding (O::mocnwealth of .Australia, 1978) the N.T. Governma'lt is 

cbliged to maintain CNerall funding levels for these services at levels 

similar to Department of Aboriginal Affairs (DAA) pre-1980 levels. 

However as this =mition applies to overall funding and rot to 

particular ccmnuni ties, there appears to be discretion in this 

condition. Discussions I have had with officials in the Departments of 

Carmunity Developnent and Mines and Energy left me with the distinct 

impression that they regard royalty payments as revenue. This can be 

rrost clearly seen with reference to l\bon.ginal cx:mnunities in Kakadu 

National Park that have been funded to date primarily by the Ga.gmju 

Association. Despite requests fron the association to the N.T. 

Goo/ernma.t for essential service fl.l'lding , oo rroneys have been receivErl 

to date. It seems that if a 'welfare needs' principle is used by the 
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Goverrrnent in funding Aboriginal crnrnunities, this will result in bias 

against any ccmnunities that receive mining royalties. 

If mining royalties are vie1.,8j as just a rource of revenue, both 

Catmalv.ealth and N.T. Q:lverrment may regard royalties as a substitute 

for their = spending and in the longer run they may v.,ell renege on 

their funding cbligations to Aboriginal ccmnunities. Furtherm:::>re, 

mining cx:mpmies may be quite justified in asking w.y a tax on their 

prcduction should be used fur the betterment of Aborigines. For 

perhaps, as the Western Australian 01amber of Mines argues, this is a 

Camlonv.ealth resi:onsibility W'lich should be met frcm general tax 

revenue and rot fran taxes on the mining sector alcne. Safeguards are 

needed to prrry such criticism and to ensure the integrity of mining 

royal ties as cx:mpensatory payments. In Canada, in the James Bay 

.Agreement ( see la Rusic et al., 1979) the level of government spending 

on Cree In::lians is both fixed and indexed to the inflation rate. 'Ihere 

may be a case, in the Australian context, fur guaranteeing to maintain 

Government eiq:enniture levels en Aboriginal welfare programs fur a 

specified period (like 20 years) irrespective of ccmnunities receipt of 

statutory royalties (see Altman, l~Ja:20). 

4. Finally, there is the question of accountability. I have ooted earlier 

that by an crlministrative change after the fB.Ssage of the Northern 

Territory (Self~ernment) Act, 1978 all royalty-equivalents paid to 

the ABTA cx:me fran CRF, and are therefore j:Ublic moneys. 'Ihe Minister 

for Aboriginal Affairs furthermore determines l'ow 70% of these rroneys 

are to be spent. 'Il1e only autorx:rnous funds are the fB.yments (30% of 
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statutory royal ties) made I.Elder S. 35 ( 2) of the kt to ccmnuni ties 

affected by resource developnent projects. I have already suggested 

that I.and Cmncils should rot necessarily be funded fran mining 

royalties. It may aloo be of dubious value to fund Aboriginal ecoronic 

developnent projects fran royalties, rather than, for exanple, fran IlAA. 

Grants-in-Aid. After all, the accountability is the same (being to the 

IlAA.) and the oource of revenue is the same (being fran CRF). 

Royalty associations in the 'Ibp Ehd do have a degree of auton:my 

fran Ministerial control, but of late, they appear to have becane 

ac=untable to the NLC, or fOSsibly more accurately, the Bureau of the 

NLC. Given that the latter is staffed primarily by seconded or ex-DAA 

staff, one w:xiders to 1'hat extent informal net\,orks are influencing the 

policies of the NLC. In fact the lack of discretion that royalty 

associations have is clearly dan:instrated in the latest uraniun mining 

agreement, the Pancontinental Agreement, \'A'lere the cbjectives that 

royalty associations may pursue are stated in the ~eement - and these 

objectives may only be pursued with NLC approval. Currently, there is 

pressure oo the IlAA. and the NLC to make royalty associations more 

financially ac=mtable. This requirement for general accountability 

seems san~t unnecessary. After all, sane associations, in 

particular the Gagudju Association, G:AT and the Illanbul Association, 

are performing quite adequately. The problems the Kunwinjku 

Association has experienced will hardly be relieved by ac=untability, 

and those of the Qimaitj Association are still unclear. There seems to 

be sane belief that ac=untable associations are the successful ooes, 
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but p:1.st experience (with DAA. funding) suggests ro such correlation. 

If royalty associations do rot spend moneys 'soundly', does this mean 

that they should cease to receive ccrnpensatory pa~ents? 

It seems to me in fact that the Cl:::mraiwealth is under a uoral 

obligation to make f8~ents to areas affected by a mining cperation at 

a rate of at least 30% of statutory royal ties for each of the seven 

mining agreements signed to date in the Northern Territory. For while 

to date ro mining agreement has required Aboriginal oonsent, Aborigines 

have signed agreements believing that as traditional owners of mine 

sites ard/or of areas affected, they will receive 30% of mining 

royalties. In !ilort, negotiators have estimated an incane stream that 

Aborigines will receive if they initial agreements. 'Ihe need to 

safegwrd such mining agreements will becane more important in the 

future, as Aboriginal oonsent to both exploration and mining will be 

required. 

Cbrclusion 

A furrlamental -imess in the faying of mining royalty equivalents to 

Aborigines in the N.T. is that the nature of these p:1.~ents has never been 

defined. Che suspects that historical precedent (the 1952 legislative 

amendments) have oonstrained the discussion on the subject. loyalties 1r1ere 

paid to Aborigines fran any mining en Aboriginal reserves (now land) and 

the status q.io ras been adhered to since 1952. 
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At present (September 1983) The N.T. land Rights legislation is being 

reviewed by Mr Justice Toohey, and an inquiry is underway in Western 

Australia regarding the introduction of land rights in that State. 

Furthennore, t\oO of the five principles of the Federal Labor Goverrment's 

Aboriginal Affairs p:,licy are: 

A. Aborigines should be able to veto mining on their land 

B. loyalties should be {Bid fur any mining. 

'These t\oO principles will be in=rporat.ed in O:mnonwealth legislation fur 

Australia-wide Aboriginal land Rights to be introduced in 1984. lt:>w may be 

a rrost appropriate time to examine the p:,licy issues and p:,tential problems 

involved in the granting of royalty rights to Aborigines. 

Footrntes 

l. A version of this {Bper W:lS presented on 5 August 1983 to the Unmiun 
lmpict Study \oOrkshop held at the Australian Institute of Aboriginal 
Studies, Canberra. '!he {Bper has been revised and expmded on the 
basis of discussions at the \oOrkshop, particularly with Dr P.J. Llo::i,tj; 
and after I undertook rrore research in this area \\hile preparing a 
suhni.ssion to the Goverrment of Western Australia, Aboriginal land 
Inquiry (Altman, 1983a). 

2. 'Ihe Groote Eylandt Mining O:rnpmy Limited, lt>rth Australia !fluxite and 
Alunina Canpmy Limited, Energy Resources of Australia Ltd and 
o.ieensland Mines Ltd. 

3 . 'The bestowal of royalty rights and a right to veto mineral exploration 
on Aboriginal land in the N.T. has proved cnntentious. In a 
forthcaning {Bper, Dr Ni=las Peterson and myself support these 
provisions in the Aboriginal land Rights legislation. 

4. As a spectacular contrast, the Gagt.rlju Association currently receives 
$770 for every tonne of yella,.,cake mined at Ranger. 

S . '!he Oiarroer of Mines of Western Australia (Incorporated): Aboriginal 
Matters (Press release, 13 D:!cember 1982). 
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