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ABSTRACT
How can democratisation best be pursued and promoted in the existing global system?
Most proposals to ameliorate the global democratic deficit are conceptualised as ideal
end-points which should be approximated as closely as possible. However, because
there

is

an

ineliminable

gap

between

ideal

conception

and

non-ideal

institutionalisation, designers should redirect focus toward the transformative
pathway. Institutional designers and policymakers thus require foreknowledge about
how institutions may evolve through time. I contend that historical institutionalism well-placed as it is to incorporate rationalist and sociological insights - can be
recalibrated to think through these future pathways. I argue that the structure,
sequence, and setting of a proposal all shed light on how institutions may change and

the wider effects design might entail. The task for institutional designers then is to
determine whether a transformative pathway can feasibly promote democratic values.
I reconceptualise global democracy as an on-going process of democratisation
promoted by the attainment of three values: equal participation, accountability, and
institutional revisability.

The thesis engages in comparative analysis of three ideal-typical proposals for global
democratisation: federalism (world government), cosmopolitan democracy (piecemeal
constitutionalism), and democratic polycentrism (global civil society). Having
analysed these approaches, I argue that federalist models - which seek to replicate
familiar statist institutions at the global level - would have difficulty inducing the
democratising effects sought by proponents. Similarly, cosmopolitan democratic
institutions would likely limit future experimentation through path-dependent
feedback. While the deliberative base of global civil society offers a more fruitful way
to think about global democratisation, it is difficult to envisage how this approach
meets a fundamental equality condition of democratic participation.

Building on the comparative analysis, I contend that regime complexes are the
appropriate unit of democratisation beyond the state. Because each issue area in world
politics is different, we require tailor-made (as opposed to one-size-fits-all) solutions.
Through a discussion of the intellectual property rights regime complex, I contend
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that democratisation can be sought on two planes: horizontal deliberative
accountability within multilateral negotiations; and the vertical development of
deliberative democratic experimentalism. I apply my historical-institutionalist
framework to expound both normative and institutional benefits of this prescription.
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INTRODUCTION
The Issue
The world is a complex place. This might be the least controversial claim that an
international relations (IR) scholar could make. Only slightly more controversial
would be the argument that the world is increasingly complex. But this claim can be
substantiated by a brief survey of empirical developments in world politics. Between
1648 (the traditional 'birth' of sovereignty at Westphalia) and 1945 there were a total
of 12,000 international treaties signed. In the 50-year period from 1945-1995 alone,
this number grew almost five-fold to around 55,000. 1 The exponential growth in
treaty law "is also reflected in customary legal regimes and the expansion of
international political institutions."2 In 1909 there were 37 Intergovernmental
Organisations (IGOs) and 176 Non-governmental Organisations (NGOs). By 1995
there were over 260 IGOs and 5,500 NGOs. 3

This escalating complexity has gone hand-in-glove with globalisation. At the most
basic level globalisation refers to the increased extent, velocity, intensity, and scope
of cross-border human interactions, transactions, and relations. 4 Spatio-temporal
relations are being shrunk as globalisation reduces the barriers to transworld social
contact. 5 People, commodities, and ideas are all transported across borders by air
travel, telecommunications, and the internet.

6

As such, people are more able -

physically, legally, linguistically, culturally, and economically - to engage with others
from across the globe. 7 But globalisation, as many critics are quick to note, is

1

Jose Alvarez, "International Organizations: Then and Now," American Journal ofInternational Law
100, no. 2 (2006):324-47.
2
Garrett Wallace Brown, "The Constitutionalization of What?" Global Constitutionalism l , no. 2
(2012): 203.
3
David Held, et al., Global Transformations: Politics, Economy and Culture (Cambridge: Polity Press,
1999). To clarify, this is the number registered through The Economic and Social Council (ECOSOC).
The total number of global NGOs is certainly higher.
4
Held et al., Global Transformations.
5
Jan Aart Scholte, Globalization: A Critical Introduction (New York, NY: Palgrave MacMillan, 2005),
59.
6
Jan Aart Scholte, "From Power Politics to Social Change: An Alternative Focus for International
Studies," Review ofInternational Studies 19, no. 1 (1993): 3-21.
7
Scholte, Globalization: A Critical Introduction, 59.
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certainly not all good news. 8 The benefits of an open postnational space (driven by
forces which could just as easily be described as Westernisation) have the
simultaneous effect of exacerbating many national and transnational problems.
Climate change, nuclear arms proliferation, economic supply chains, illegal trade, and
the spread of epidemics such as HlNl and HIV/AIDS are all aggravated by the
intensity of global inter-connections. States are increasingly unable to curtail these
transnational problems, a fact compounded by the difficulty of sending credible
commitments and solving collective action problems at the global level.

This is of particular interest because globalisation is a self-reinforcing phenomenon.
As human society has become "qualitatively more global" in recent years, people
continue to expand their capacity for global engagement. 9 This is what James
Rosenau aptly describes as a 'skill revolution': as technological advancements foster
the ability to spread ideas, people are exposed to a variety of (negative and positive)
political, social, and economic influences. Io At a psychological level, exposure to
global ideas mobilises a deeper (theoretical and empirical) interest in transnational
affairs. I I This interest translates into learning and understanding in a cyclical manner.
Cognitive framing locks-in certain · (more global) perceptions making globalisation
more likely to continue and efforts to undo the effects more difficult to see, let alone
attain. This is not an argument for a teleological understanding of world politics in
which we hurtle toward some end-state of complete global integration or reflexivity.

It is, though, an initial indication of the importance of developing a sustained interest
in the micro-causal mechanisms of institutions and institutional change which
underpin world politics.

As globalisation progressively shifts interactions to the transnational space, attempts
are made to facilitate and regulate this activity. This is generally known as global
governance, in which actors - individuals, networks, international organisations (IOs),

8

See, for example, Julie Mertus, "From Legal Transplants to Transformative Justice: Human Rights
and the Promise of Transnational Civil Society," American. University International Law Review 14
no. 5 (1999): 1335-1389.
9
Jan Aart Scholte, Building Global Democracy? Civil Society and Accountable Global Govemance
ed. (Cambridge: Cambridge University Press, 2011), 306.
10
James N. Rosenau, Distant Proximities: Dynamics Beyond Globalization (Princeton, NJ: Princeton
University Press, 2003).
11
Rosenau, Distant Proximities.
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and states - seek institutionalised forms of coordination in order to alter the power
dynamics of world politics. Governance can occur through both formal and informal
channels. Formal institutions contain written rules and treaties which are codified in
an attempt to secure enforcement. Informal governance refers to the collection of
norms and discourses which animate world politics. Networks, multinational
corporations (MNCs), and civil society organisations (CSOs) occupy a space between
the formal and informal poles. The conglomeration of formal institutions, networks,
and norms comprise the architecture of global governance.

Though most IR scholars are concerned with the interactions of states and their
leaders, the importance of MNCs, NGOs, networks, and even individuals should not
be underestimated. And even though Michael Barnett and Raymond Duvall claim that
global governance is concerned with generating positive sum (Pareto-optimal)
outcomes,12 this belies the way actors can wo:r:k together against the system (in both a
contestatory or even destructive manner). Global governance therefore indicates both
a set of practices and institutions as well as a broad set of norms regarding behaviour:
both an explanatory and evaluative tool. 13

Although there has been some anti-globalisation 'noise' in recent years, such as the
Battle in Seattle protests at the World Trade Organization (WTO) meetings in 1999, it
remains unclear what might constitute legitimacy in global governance. 14 Fritz
Scharpf conceptually separated legitimacy between ' input' and ' output' variants when
discussing the multi-level negotiations of European Union (EU) politics. 15 Output
legitimacy refers to the actual results of an institution (or institutional arrangement).
To the extent that an institution solves problems and generates decisions of which
people approve, that institution is said to provide output legitimacy. Such a
conception refers exclusively to the empirical or sociological legitimacy of an
institution, and does speak to how those decisions arose. As such, Scharpf also

12

Michael Barnett and Raymond Duvall, ''Power in International Politics," International Organization
59, no. 1 (2005): 57.
13
Michael Barnett and Raymond Duvall, Power in Global Governance, eds. (Cambridge: Cambridge
University Press, 2006).
14
JanAart Scholte, "Civil Society and the Legitimation of Global Governance," Journal of Civil
Society 3, no. 3 (2007) : 305 .
15
For the classic statement ofthis division, see Friedrich Scharpf, Governing in Europe: Effective and
Democratic (Oxford: Oxford University Press, 1999).
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highlights the importance of input legitimacy, which refers to the mode through which
a decision is reached and admitted.

This thesis is interested, predominantly, in the migration of authority to the global
level and the claims for legitimacy that this shift entails. International institutions
have authority when the addressees of their policies recognise that these institutions
can make competent judgements and (often collectively) binding decisions. 16
International institutions exercise authority if they successfully claim the right to
perform regulatory functions such as the formulation, monitoring, and implementation
of rules. 17 As authority is relocated beyond the state, addressees become progressively
aware of this transfer and demand a right to justification. Insofar as international
institutions seek to maintain their authority, they require sufficient stocks of
legitimacy. 18 If international institutions lack this, then a 'legitimacy deficit' exists.

The lack of input legitimacy in global governance is now widely recognised by both
academics and practitioners. Increasingly, this legitimacy deficit is couched m
democratic terms. As authority is relocated from the nation-state toward a raft of
international actors, the ability of citizens to control or influence the forces which
affect their lives is diminished. 19 For ease of exposition, I label international
institutions which wield authority as 'rule-makers', and those addressees as 'ruletakers'. 20 Under standard democratic thought, rule-takers should have equal
opportunity to influence rule-makers. At the global level, though, outcomes generated
by rule-makers are neither responsive to, nor square with, the preferences of rule-

16

Michael Zi.irn, Martin Binder, and Matthias Ecker-Ehrhardt, "International Authority and its
Politicization," International Theory 4, no. 1 (2012): 70. One feature of modem world politics is that
there are multiple sources of authority in the same issue space that pull in different directions. While
actors might recognise that authoritative decisions are important, not all decisions (on the same issue)
can be understood as binding in a sense that demands full compliance.
17
As an extension of the previous footnote, institutions can 'successfully claim a right' to rule-making
without engendering full compliance. Something nearing full compliance would rely upon coercive
mechanisms. which is an attribute of hard power, rather than authority per se.
18
Zurn et al., "International Authority and its Politicization," 70. A more comprehensive discussion of
this theoretical framework occurs in chapter two.
19
In the literature on global democracy, scholars are divided on whether it is power or authority
shifting beyond the state. I recognise that power and authority are not coterminous. For this thesis, I am
interested in the way that authority creates demands for legitimation which, in tum, require democratic
responses.
zo The division between rule-makers and rule-takers is a common distinction drawn in the global
democracy literature. See, for example, Eva Erman, "In Search of Democratic Agency in Deliberative
Governance," European Journal of International Relations (forthcoming).
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takers. This is compounded by the fact that states and international institutions are
unable to solve global problems (an issue of scope), and do not live up to democratic
standards themselves (an issue of procedure). I follow many others before me in
recognising that these disjunctures have given rise to a 'democratic deficit' in world
. · 21
po 11t1cs.

Even though world politics is deeply complex, it is clear that a democratic register has
emerged. This democratic discourse, I am quick to note, is far from evenly cemented
across the globe. For the most part, we only see glimpses of movement and pockets of
action designed to increase global accountability and legitimacy. And the vast
proportion of this work is sporadic and undertaken by actors working 'against the
system' through NGOs and civil society more broadly. Even the most optimistic
advocate would have to recognise that democratisation of the global system is both
ideologically impressionistic and institutionally embryonic. 22

However, the increasing interconnectedness of actors in the global system puts a
premium on finding innovative ways to reduce the democratic -deficit. While the
diagnosis might be clear, the prognosis and prescription is anything but. This is due,
in part, to the complex and anarchical structure which characterises the global system.
Anarchy - which essentially describes a social system in which no ultimate authority
exercises jurisdiction - has been a touchstone for the major camps in lR theorising:
realists, neo-realists, liberal institutionalists and even constructivists. As globalisation
continues to shift authority away from the state, an increasing number of actors
occupy space, and wield influence in the global institutional architecture. As Michael
Zurn maintains, the:

national constellation, that is the convergence of resources, recognition and the
realization of governance goals in one political organization - the nation state
-, seems to be in a process of transformation into a post-national constellation.

21

Joseph S. Nye, "Globalization's Democratic Deficit: How to Make International Institutions More
Accountable," Foreign Affairs 80, no.4 (2001): 2--6. See also Joseph Stiglitz, Globalization and its
Discontents (London, UK: Penguin Books).
22
Robert E. Goodin, "Global Democracy: In the Beginning," International Theory 2, no. 2 (2010):
175-209.
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The nation state is no longer the only site of authority and the normativity that
·
· 23
accompanies
1t.

At a moment in world history in which sovereign states are beginning to lose their
primacy in transnational interactions, and the bounds between domestic and
international law become blurred, an increasing number of actors impact international
affairs. These changes are consistent with the liberal-institutionalist notion of complex
interdependence, in which the relevant number of actors operating on the world stage
is augmented. 24 The inclusion of actors and voices has induced a strong reaction for a
more regulated, accountable, even democratic global system. This is because of the
increasing reflexivity of citizens who communicate and engage substantively with
global issues. 25 As individuals demand more say over the forces which affect their
lives, it is the task of normative scholars and practitioners to analyse and explore the
potential modes through which individuals can be empowered and the international
system can be recalibrated and democratised. This is precisely the task being
undertaken by global governance scholars, international lawyers, cosmopolitans, and
gradually even IR theorists, many of whom seek to find or establish democratic norms
and institutions in an increasingly complex world.

The Research Question
How can democratisation best be advanced under the non-ideal conditions of world
politics? Instead of focusing on models or long-term goals, this thesis considers how
the enactment of institutional design helps or hinders the attainment of democratic
standards at the global level. This focus on process provides a way for theories of
global democracy to 'get real' .26 In order to tackle this question, I seek to apply an
historical-institutionalist lens to the process of democracy-building beyond the state.

23

Michael Zurn, "The State in the Postnational Constellation - Societal Denationalization and MultiLevel Governance," ARENA Working Papers, accessed March 28, 2012
http: //www.sv.uio.no/arena/english/research/publications/arena-publications/workingpapers/workingpapers l 999/wp99 35.htm.
24
Robert 0 . Keohane, Power and Governance in a Partially Globalized World (London: Routledge
2002).
25
See the discussion on politicisation in chapter two.
26
The phrase 'get real' is taken from a conference title organised by Terry Macdonald and Eva Erman
"How can theories of global justice and democracy get real? Problems of power and domination in
normative international political theory", Melbourne. March 15-16. 2012.
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This provides a novel method for importing historical-institutionalist analysis to
issues of design in IR. 27

This approach is important because there are now myriad proposals for increasing the
input legitimacy of global governance under the banner of 'global democracy'.
Liberal cosmopolitans, civil society advocates, world government (WG) proponents,
and many others have developed models for global democracy designed to undercut
the democratic deficit and inject input legitimacy into world affairs. 28 The advent of
more democratic institutions and mechanisms in the postnational sphere would,
according to these advocates, provide a way to solve (or at least mitigate) many of the
pressing global problems of our time.

Daniele Archibugi, Mathias Koenig-Archibug~, and Raffaele Marchetti highlight three
ideal-typical instantiations of global democracy: confederalist, federalist, and
polycentric. 29 Confederalism dictates a type of intergovernmental multilateralism in
which a league or concert of democratic states create a union based on democratic
principles. States are internally democratic, citizens of separate states have no direct
say in the affairs of other states, and the confederation has no coercive power. This is
contrasted with a federalist (or WG) vision of global democracy in which the
sovereignty of individual states is ceded, in part or in toto, to a coercive world state.
Citizens would be granted a direct democratic say in the institutions of a WG.
Polycentric governance is a much more diffuse ideal-type, ranging from civil society
approaches to models of global stakeholder democracy. Polycentrism attempts to
foster global democracy through a wide variety of transnational actors, and by giving
relevant 'stakeholders' effective control over the actors who impact their lives.

These approaches are incredibly diverse. However, in almost all instances, the focus
is upon the attainment of some model or end-state. As Archibugi, Koenig-Archibugi,
27

Orfeo Fioretos, "Historical Institutionalism in International Relations," International Organization
65, no. 2 (2011): 367-99.
28
For a useful summary, see Daniele Archibugi, Mathias Koenig-Archibugi, and Raffaele Marchetti,
"Introduction: Mapping Global Democracy," in Global Democracy: Normative and Empirical
Perspectives, eds. Daniele Archibugi, Mathias Koenig-Archibugi, and Raffaele Marchetti (Cambridge:
Cambridge University Press, 2012), 1-21.
29
Archibugi, Koenig-Archibugi, and Marchetti, "Mapping Global Democracy," 6-7.
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and Marchetti note, these ideal-typical views "encompass a wide range of more
specific conceptions, blueprints and models. "

30

This focus on models comes at the

expense of evaluating the transformative process toward that goal. While almost all
proponents discuss the importance of certain desired changes - such as reforming IOs,
creating transnational judicial/parliamentary bodies, the spread of democracy within
states - these prescriptions are quite idealistic and fail to account for the complexity
and power imbalances which currently structure world politics. Understanding the
non-ideal process of institutionalisation deserves more thorough analysis than the
current literature has generated.

The Methodology
This

thesis

engages

several

different methodologies

including

meta-theory,

comparative counterfactual analysis, process tracing, and applied thinking. In the first
two chapters, I examine how institutional design should occur in the non-ideal context
of world politics. This is an important initial step for understanding the transformative
process of global democratisation. Institutional design is an oft-used, but underdefined, concept in the social sciences. 31 In designing or re-designing an institution,
designers have two options.

32

The first is to adopt a proposal or strategy presented to

them, and then attempt to build as the specific context requires. Second, in the event
that no proposal is appropriate, the designer can take the suitable features from a
range of proposals and, combined with other knowledge, develop an alternate
proposal. In both cases, the key question a designer should ask is whether a proposal
can feasibly support core normative values.

In order to understand how institutional design will evolve through time, I develop a
set of criteria ( discussed below and developed extensively in chapter one) derived
from historical institutionalism (HI). I discuss the necessity of counterfactual analysis
in institutional design, and the importance of process tracing the causal mechanisms
in this type of analysis. It is then crucial to check whether these processes can feasibly

30

Archibugi, Koenig-Archibugi, and Marchetti, "Mapping Global Democracy," 7.
E. R. Alexander, "Institutional Transformation and Planning: From Institutionalization Theory to
Institutional Design," Planning Theory 4, no. 3 (2005): 209-23, esp. footnote 6.
32
See chapter one for an in-depth discussion.
31
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engender certain normative values. For both methodological and conceptual reasons, I
seek to move away from 'models' of democracy which necessarily import a prepackaged set of normative commitments (often grounded in some first principle) and
institutional mechanisms. Because the thesis seeks to analyse the processes toward a
wide range of proposals, it is necessary to develop a set of values relevant to all the
proposals. This allows for fair and rigorous comparisons to be made both separately
and across proposals.

I employ a comparative methodology to analyse the counterfactual design of idealtypical forms of global democracy. I deploy this lens to tackle the specific pathways
each proposal entails. The proposals I assess correlate with the ideal-typical
distinction introduced by Archibugi, Koenig-Archibugi, and Marchetti but can be
categorised as top-down, bottom-up, and piecemeal constitutionalisation. 33 It is worth
noting that my tripartite distinction does ~ot exactly map onto the ideal types
introduced by these authors. The notion of 'piecemeal constitutionalisation' draws
upon the notion of confederalism elucidated by Archibugi et al but is much more
closely related to cosmopolitan democracy and global constitutionalism. 34 Although I
recognise that confederalism primarily involves shoring up global institutions through
domestic democratic channels, it is important also to discuss the literature on
cosmopolitanism which proffers the desirability of democratic mechanisms beyond
the state without commitment to a fully-fledged model of WG. Moreover, because I
understand the creation of confederalist bodies (such as a concert of democracy) as
part of a broad constitutional endeavour in world politics, it is worth grouping these
approaches under the ideal-type 'cosmopolitan democracy'.

This comparative analysis entails a close reading of many different literatures: I draw
primarily upon international normative political theory work on global democracy,
but I link this with IR theory, debates in international law, and rational theories of
institutional design. Although I find merit in all three ideal-typical proposals, none
33

For a full explication, see the discussion of chapters three, four, and five at the end of the
introduction.
34
In general, I employ the label 'cosmopolitan democracy' in reference to this ideal type. I have used
two names - cosmopolitan democracy an global constitutionalism- for the one ideal type beceause the
former is taken from the political theory literature, and the latter from international law. However,
because I think the pathway portended by both sets of proponents are similar, it is instructive to analyse
them together.
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provide an adequate pathway which feasibly upholds values of democratisation. As
such, I design my own prescription for global democratisation. In doing so, I take care
to apply the same comparative framework to my own proposal to maintain rigour.
This is a methodology of' applied thinking'.

The Argument
Building from the research question, the initial claim is that theories of global
democracy have neglected the importance of process in thinking about the translation
of an idealised democratic model to non-ideal institutionalisation. How an institution
evolves through time, the bargaining and negotiations necessary for building that
institution, and its substantive normative output are all shaped by the design process.
Global democracy requires a commitment to process more than end-point, and current
treatments have emphasised the latter over the former. Relatedly, I maintain that a
focus on outcome/model limits our ability to experiment with global democracy.
Attempts to lift statist models to the world stage stifle creative thinking. Instead, we
should move beyond the current proposals and focus on how the pluralistic
arrangement of world politics could be recalibrated to elicit the democratic potential
which is pregnant within the system.

I argue that institutional designers require a way to think about future pathways. HI
and one of its core causal mechanisms - path dependence - provide a useful tool to
undertake both evaluative and prescriptive analysis. I employ this instrument to
critique existing proposals for global democracy. Although using HI for prospective
analysis diverges significantly from the standard retroactive application, I highlight
the potential for this move in theoretical terms and demonstrate its applicability
through the comparative sections of the thesis itself. Specifically, I maintain that path
dependence provides a mechanism to determine what is feasible in terms of how
institutions develop and the effects that micro-mechanisms have on short- and longterm attainment of normativity. As Paul Pierson summates, social scientists typically
take a snapshot view of political life, thus neglecting the temporal dimension of
institutional processes. 35 A more nuanced understanding of HI can mitigate this
35

Paul Pierson, Politics in Time : History, Institutions, and Social Analysis (Princeton. NJ: Princeton
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problem, exposing the importance of taking seriously both the moment of design and
the enduring process.

HI is built on a dual model of critical junctures and path dependence, both of which
are exogenous features of institutional development. 36 In recent years, historical
institutionalists have also sought to endogenise the mechanisms of institutional
change. This means analysing how the internal composition of an institution limits or
facilitates institutional change. I develop a tripartite theory which covers different
elemental aspects of HI and path dependence. The pivots of analysis, on my account,
are: the structure of the institution in question; the sequence within which the
institution arises in regard to other institutions in the same issue space; and the setting
within which the institution operates (SSS). My parsimonious framework accounts for
these recent contributions to the field and can be imbued with other criteria or
desiderata (not just the democratic ones devetoped for this thesis) to determine how
institutional processes fare in light of other standards. This is useful because path
dependence is a complex and powerful concept. Although typically applied in the
fields of comparative politics and American political development (APD) to
understand the seismic (and more recently, incremental) shifts in institutional change,
path dependence can and should be recalibrated for use in a forward- looking
manner. 37

Across chapters three, four, and five, I apply these criteria to show how the proposed
institutional schemes for global democracy would be funnelled and contorted by the
power dynamics of world politics and micro-mechanisms of change. These processes
often remove an institution from its original goal, give rise to unintended
consequences, and undercut other institutions operating in its vicinity. I take insights
gleaned from this analysis to build a structural argument for global democratisation
anchored to communicative action which accounts better for the interplay between
path dependence and democratic norms in institutional design. 38
University Press, 2004), 1-2.
36
By 'exogenous', I mean external factors which impact upon institutional development.
37
As I will discuss in chapter one, we should also consider how history has informed the current range
of choices.
38
Jurgen Habermas, The Theory of Communicativ e Action. Volume One. Reason and the
Rationalization of Society (London: Heinemann, 1984). See also Thomas Risse, "Let's Argue!:
Communicative Action in World Politics," International Organization 54, no. 1 (2000): 1-39.
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Prescriptively, I claim that democratisation beyond the state should occur at the level
of the regime complex. 39 World politics can be conceptually disaggregated into
unique issue areas so as to craft a tailor-made pathway for democratisation. It may not
be appropriate to democratise all issue areas in the same manner. For instance, the
non-proliferation regime (complex) may require a different pathway toward
democratisation than the regime complex for climate change. 40 The importance of
secrecy in security organisation might require different degrees of transparency and
public accountability than other issue areas. 41 We should not allow complexity to
curtail all efforts for global democratisation but rather modify our normative goals. 42
Although this thesis identifies a gap in the literature concerning the importance of
process for global democracy and the usage of HI, my prescriptive argument for
democratising regime complexes is simply a new and original way to think about
global democracy.

The Chapters
This thesis is divided into three main sections which map the methodological stages
of meta-theory, comparative counterfactual analysis, and then applied thinking.
Chapter one performs several functions. First, I define institutions, and then position
my general orientation toward design. Design is a diverse concept but, on one level, it
is about choosing between competing pathways toward proposals. This choice should
be informed by a set of normative goals, and a way to test the feasibility of attaining
those standards. Understanding this feasibility requires counterfactual analysis of how
institutions may evolve with a focus on mechanisms for change. In light of that, I
39

Kal Raustiala and David G. Victor, "The Regime Complex for Plant Genetic Resources,"
International Organization 58, no. 2 (2004): 277-309.
40
The non-proliferation regime complex includes, but is not limited to, the 1970 non-proliferation
treaty (NPT), the 1963 Partial Test Ban Treaty (PTBT), the 1996 Comprehensive Test Ban Treaty
(CBTB), the 1961 Antarctic Treaty, the 1967 Outer Space Treaty, the 1972 Sea-Bed Treaty, and the
1984 Celestial Bodies Treaty. It would also include regional non-proliferation treaties such as the
Tlatelolco Treaty, the Rarotonga Treaty, the Bangkok Treaty, and the Pelindaba Treaty as well as
global bodies such as the International Atomic Energy Agency (IAEA) and other branches of the UN.
For a useful overview, see Isabella Alcafiiz, "Democratization and Multilateral Security," World
Politics 64, no. 2 (2012): 311.
41
If, during the Cold War, the United States had employed a public referendum or even Senatorial vote
for the use of nuclear weapons, the outcome would almost certainly have been deadly (either the vote
would have been for the affirmative usage, or the credible commitment implied would have forced the
USSR hierarchy to employ first-mover advantage).
42
Robert 0 . Keohane, "Accountability in Worl d Politics," Scandinavian Political Studies 29, no. 2
(2006): 75.
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develop my historical-institutionalist framework. This involves a survey of different
strands of new institutionalism in order to situate the bounds, utility, and limitations
of HI. Drawing predominantly on the concept of path dependence, I conceptualise
institutional resilience as a variable to be explained. Institutional resilience (the
flipside of institutional change) is constituted by many different ideational and
structural institutional features. Understanding the way an institution is likely to
change over time (rapid or gradual), and in which direction, requires understanding
the mechanisms that make an institution sticky or provide room for actors to enact
change. 43

Chapter two entails a discussion of democracy in world politics. I extrapolate how and
why the democratic register has developed, and why the field of global democracy
(spanning global governance, political theory, philosophy, and even international law)
should be more systematically grounded in - qr linked with - international relations. I
lay out the democratic criteria against which I measure proposals for global
democracy, and stress the connections with the politicisation of international
institutions. Despite my eventual argument in favour of a deliber ative approach to
democracy, my evaluative criteria of democracy are not grounded in any specific
'first principle' such as personal autonomy or non-domination. 44 Rather, I put forward
a set of generic democratic criteria useful in analysing the process of democratisation.
They are equal participation, accountability and institutional reflexivity.

Chapters three and four begin my substantive analysis. These two chapters are
comparative. I explore the relative democratic value of two prominent strands of
thinking in the global democracy literature. For clarity, and to show the heuristic
potential of my HI analysis, I maintain a conceptual divide between top-down and

43

Treating resilience as a variable requires systematic analysis of a range of micro-mechanisms such as
veto points, commitment and sunk costs, the role of entrepreneurs in the system, and so on. In the
conclusion, I suggest that connect the HI literature on institutional change with deliberation would offer
novel and powerful insights.
44
For a cosmopolitan account which places personal autonomy at its core, see David Held, Democracy
and the Global Order: From the Modem-state to Cosmopolitan Governance (Stanford, CA: Stanford
University Press, 1995). Non-domination forms the central tenet of neo-republicanism. The classic
reinterpretation of which is Philip Pettit, Republicanism: A Theory ofFreedom and Government
(Oxford, UK: Oxford University Press, 1997). For an application of non-domination to global
democratisation, see James Bohman, Democracy Across Borders: From Demos to Demoi (Cambridge,
MA: Massachusetts Institute of Technology Press, 2007).

23

bottom-up democratisation of world politics. 45 Top-down proponents, on one hand,
advocate for 'governance from above' as the best way to think about ensuring certain
fundamental democratic rights at the global level. This typically entails building new
global institutions which secure democratic rights and obligations beyond the state.
Bottom-up proponents, on the other hand, place their faith in the democratising
potential of transnational public spheres. In many respects, this division remains
prominent in the literature though, to be sure, there are some recent approaches which
seek to bridge the divide. 46 I critique both approaches according to the same set of
democratic criteria through HI. Ultimately, I find that both come up short, though I
am much more sympathetic to the discursively mandated 'bottom-up' approaches.

While chapter three focuses upon the de nova construction of institutions of global
democracy, there are a plethora of 'top-down' proposals in the global democracy
literature which seek democratic reform internal to states and international
institutions. These proposals, I argue, are part of a broader pattern advocating the
constitutionalisation of global political order (what I am calling cosmopolitan
democracy). In chapter five I shift gears and advance a pragmatic argument against
these proposals on epistemological grounds. I argue that the structural conditions of
world politics are so complex that constitutionalising international law and building
global democracy through this piecemeal process would foreclose future options for
experimentation. I explain why experimentation is so important, and then I leaven this
analysis with insights gleaned from Friedrich Hayek and Viktor Vanberg's works on
paradoxical constitutional design. 47 Normatively, I maintain that keeping our future
options open is a crucial component of building legitimate institutions and
undercutting the democratic deficit. Additionally, I argue that deliberative democracy
provides a means for embedding democratic values in global governance. 48

On Hayekian grounds (or, more accurately, a specific interpretation of his work) I
45

This divide mirrors the ideal-typical distinction between 'federalist' and 'polycentric, approaches to
global democracy introduced above.
46
See, for example, Lea Ypi, "Statist Cosmopolitanism," The Joumal of Political Philosophv 16, no. 1
(2008): 48-71.
47
Friedrich Hayek, The Road to Serfdom (Chicago: University of Chicago Press, 1944). Viktor
Vanberg, "Hayek's Legacy and the Future of Liberal Thought: Rational Liberalism versus
Evolutionary Agnosticism," Cato Joumal 14, no. 2 (1994): 179-99.
48
I arrive at this argument by critiquing both federalist and cosmopolitan democratic proposals for
global democracy which are grounded in liberal democratic theory.
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contend that global democrats should seek institutional structures which provide
fertile terrain for experimentation. Such a normative vision finds convergence with
Nico Krisch's work on systemic pluralism in international law, which seeks the
49

deliberate dispersal of transnational authority through heterarchical arrangements .

However, systemic pluralism is somewhat of a fringe notion in international law, and
not employed in IR at all. To give more substance to my argument, and explicitly
relate it to IR, I contend systemic pluralism finds empirical instantiation in the form of
international regime complexity (IRC). 50 I therefore argue that regime complexes are
the appropriate unit of analysis for global democracy. We should seek to democratise
each regime complex in a specific manner rather than searching for a one-size-fits-all
approach for global democracy. 51 The central prescriptive argument is that regime
complexes can be deliberatively democratised along two different dimensions:
horizontal and vertical public spheres. 52 Horizontal public spheres emerge through
interstate multilateral negotiations in which rµle-makers forge and maintain sites of
global authority. Vertical public spheres involve the institutionalised connections
between rule-makers and rule-takers. I demonstrate this argument through a
discussion of the democratisation of regime complex of intellectual property rights
(IPR) .

The distinction benveen horizontal and vertical public spheres frames chapters six and
seven . In chapter six I follow Michael Goodhart who argues that global
democratisation can be advanced by holding accountable those who wield authority to
n orms of democracy, rather than agents specifically. 53 As opposed to Goodhart who
links this normative framework ·with human rights, I argue for a deliberative
orientation . I expound the ways in which rule-makers of global or transnational
authority can be constrained by dem ocratic deliberation, and how this intersects with
mv general framework of dem ocratic analysis. I discuss the negotiations within the
IPR regime complex and the ways in which argumentation and delib eration come to
9

Krisch, Beyond Constitutionalism.
Raustiala and Victor, '"'The R egime Complex for Plant Genetic Resources," 277-309.
51
Of course, ifl am referring to the notion of democratising regime complexes, the term 'global' may
not be appropriate. I have used the term for simplicity, but nothing I say hinges on the particular
vocabulary employed, and would be equally content to use the phrase transnational democracy.
52
Jennifer Mitzen, "R eacting H abermas in Anarchy: Multilateral Diplomacy and Global Public
Spheres," Am.erican Political Science Reviev,., 99, no. 3 (2005): 402.
53
Jvfichael Goodhart, ''Democratic Accountability in World Politics: Norms, Not Agents," The Journal
ofPolitics 73, no. 1 (2011): 45-60.
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the fore.

In the seventh chapter, I seek to elucidate a transformative pathway toward

institutionalising global democracy through deliberative democratic experimentalism.

I analyse the current experimental trends within the IPR regime complex, and propose
an extension of deliberative democratic mechanisms. Democratic experimentalism
involves the usage of short-term, issue-specific agreements in which states can either
opt-in or opt-out. The mechanisms are designed to link the global with the local,
induce more direct democratic participation, and include different voices. I sketch two
proposals, discuss their institutional design, and compare these proposals against the
normative values of democracy outlined in chapter two. In both prescriptive chapters,
I employ the SSS analysis to determine how my proposals would develop through
time and their relationship with normativity.

Moving Forward
The key prescriptive argument for this thesis can thus be summarised: global
democrats should take the regime complex as the unit of analysis. Despite efforts by
many cosmopolitans, international lawyers, and WG scholars to shoehorn world
politics into an over-arching system of governance, this one-size-fits-all approach is
both normatively undesirable and empirically untenable. We need to think about the
different institutions and mechanisms which can be employed to democratise each
issue area of world politics. It may well be the case that trade regimes, economic
supply chains, energy markets, and intellectual property rights (just to name a few)
require a tailor-made response. I concede that it is messy to think about global
democratisation in this manner: but to skirt the complexity would be a failure to
acknowledge the deeply pluralist nature of world politics and, worse, to miss the
deliberative potential which it holds.
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CHAPTER ONE
Institutional Design and Feasibility:
The Limits and Potential of Historical Institutionalism
1.1 Introductory Comments
In this thesis I am predominantly interested in the process of designing democratic

institutions in postnational space. The key argument of this chapter is that institutional
design is the task of choosing between alternate pathways toward a proposal. In doing
so, designers require a way to assess the feasibility of a proposal in attaining
normative

standards.

This

should be

a reflexive,

back-and-forth process;

understanding how institutionalisation and the causal mechanisms which it elicits
either promotes or undercuts normative values. This involves analysis of initial design
and evolution through time. Chapter one expounds the feasibility- constraints which
impact upon normative values. 1 I claim that path dependence and other concomitant
historical-institutionalist mechanisms provide a novel way to assess and trace the
counterfactual feasibility of design in world politics. Chapter two deals exclusively
with the normative component of institutional design. I stipulate several problems
with employing models of democracy and sketch three values of democratisation
which constitute the normative side of the design equation.

Chapter one is divided into four sections. First, I define the terms 'institution' and
'institutional design'. Although I discussed both concepts in the Introduction, this
chapter provides a deeper and more systematic analysis. I also define feasibility, and
provide a brief review of the recent literature. I underscore the importance of causality
in understanding the processes of institutional development, and foreshadow the
utility of path dependence. I conclude this section by suggesting that because
institutional design is necessarily a forward-looking exercise, IR scholars cannot
1

I recognise that knowing what values to induce through institutional design has logical priority over a
feasibility assessment. However, when selecting between proposals, designers need to think through
the transformative process. This is the feasibility aspect of design, and is necessary to determine
whether a proposal will induce, or detract from, normative values.
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avoid making counterfactual claims. Insofar as this is true, we must think carefully
about causality to substantiate normative arguments.

HI is one branch of the 'new institutionalism' literature. In the second section I define
new institutionalism, and briefly explain rational choice, 2 sociological, 3 and historical
institutionalism. I discuss how these methodologies play out in IR theory and their
respective relationship to institutional design. I argue that HI is well-placed to provide
a lens for institutional designers and policymakers. Because I am interested in the
process of institutional design and development with respect to global democracy, it is
imperative to have a lens to analyse how institutions evolve and change prospectively.

Third, I explicitly discuss the core causal mechanisms which constitute historicalinstitutionalist analysis. I describe the centrality of path dependence and critical
junctures as exogenous features of institutional change. I subsequently highlight
recent attempts to endogenise mechanisms of institutional change and stability. This
involves treating institutional resilience as a variable, and exploring which
mechanisms either facilitate or impede gradual institutional change. 4 These recent
theoretical advancements are crucial for process tracing the feasibility of
counterfactual cases as they enable me to analyse how different mechanisms impact
institutionalisation through time.

Finally, I develop my framework of analysis. I argue an institutional proposal can be
analysed in terms of the structure of its composite institutions, the sequence in which
the proposal is implemented, and the overall setting of the proposed institution or
institutional scheme. While there may certainly be alternative ways to think about
institutional design and change, these pivots are useful because each draws upon a
different element of HI. These criteria can be combined with the normative
democratic criteria (or, indeed, any other normative or epistemological set of values)
in order to determine how 'feasible' it is for a proposal to engender the desired or
2

Rational choice is the central tenet of liberal institutionalism and, to a degree. neo-realism in the IR
literature.
3
Alternatively, sociological institutionalism is the central feature of constructivism.
4
James Mahoney and Kathleen Thelen, "A Gradual Theory of Institutional Change," in Explaining
Institutional Change: Ambiguity, Agency and Power, eds. James Mahoney and Kathleen Thelen
(Cambridge: Cambridge University Press, 2010). 1-3 7.
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anticipated results. This focus on structure, sequence, and setting enables me to think
about the potential future pathways for global democracy.

1.2 Institutions and Their Design
How we approach the issue of institutional design hinges on the prior question, 'what
is an institution'? There are several different responses to this. The term institution is
used widely in IR, political science, and everyday language. Institutions are
ubiquitous; they are the fundamental building blocks of social life. As Douglass North
argued, "[I]nstitutions are the humanly devised constraints that structure political,
economic, and social interaction." They consist of both informal constraints (taboos,
customs, traditions, and codes of conduct), and formal rules (constitutions, laws,
property rights). 5 Institutions can be created (such as a firm), or can be the largely
unintended outcome of spontaneous order over time (such as a system of common
law). At any rate, institutions are the rules of the game which provide benefits to those
who comply, and sanction those who breach.

Institutions therefore stabilise and regulate human relations and typically provide
benefits to those who 'follow the rules'. Although a certain level of non-compliance is
expected, an institution is supposed to "marshal from within itself forces which will
make as many of the faltering actors as possible revert to the behavior required for its
proper functioning." 6 Hirschman's definition overlooks the normatively problematic
dimension which institutions often uphold and propel in the real-world (think of
unfair trade regulations in a formal sense, or child slavery in an informal sense). This
is a point stressed by B. Guy Peters who takes an expansive definition of what
constitutes an institution. For Peters, institutions are a "collection of values and rules,
largely normative [... ] in the way in which they impact on institutional members, as
well as those routines that are developed to implement and enforce those values." 7 On
these accounts, institutions have both a 'virtual' presence (informal), as well as a
tangible embodiment in structures and organisations (formal). In IR, institutions hold
5

Douglass North, "Institutions," Journal ofEconomic Perspectives 5, no. 1 (1991): 97.
Albert 0. Hirschman, Exit, Voice, and Loyalty: Responses to Decline in Firms, Organizations, and
States (Harvard: Harvard University Press, 1970), 1.
7
B. Guy Peters, Institutional Theory in Political Science: The 'New' Institutionalism (London:
Continuum, 2005), 29-30.
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an interesting place. In the following sections, I discuss how institutions matter for
world politics (a heavily contested issue), and what this means for questions of
design.

Institutions, it is worth noting, are not epiphenomena!: they are always embedded in
some wider structure which is both constraining and enabling. Actors within
institutions are thus limited and facilitated by their current institutional position and
the resources it entails. 8 It is important to recognise that institutions (and thus an
actor's position) are drawn in large part by the choices and actions of past agents. As
Karl Marx has astutely noted, "[M]en make their own history, but they do not make it
just as they please; they do not make it under circumstances chosen by themselves,
but under circumstances directly encountered, given and transmitted from the past. " 9

1.2.1 Institutional Design
At its most basic level, institutional design is the devising and realisation of the rules,
procedures, and organisations that constrain and enable behaviour. 10 This is an
inherently prospective activity which includes the wholesale creation of an institution
or institutional recalibration to existing structures. But how should designers proceed?
In social life, institutional designers have two broad strategies to engage their craft.
As John Stuart Mill suggested, design is a matter of 'social engineering' and 'choice
between alternative arrangements.' 11 First, designers and policymakers are often
presented with a problem and a set of proposals to remedy this issue. In the event that
the designer thinks one of the proposals is apt, then a strategy is formulated for
implementation. In doing so, a designer will seek to employ resources and agents at
their disposal to advance the design project. However, in some cases, none of the
proposals will be suitable given the problem and situation at hand. In these instances
designers can use the information garnered from the comparison of those proposals to
construct an alternate proposal. It is thus sensible to test whether pre-existing

8

For a di scussion of how networks in IR both empower and constrain, see Ronald S. Burt, Structural
Holes: Th e Social Structure of Competition (Cambridge: Cambridge University Press, 1992).
9
Karl Marx, Tiie Eighteenth Brumaire of Louis Bonaparte (New York: Knopf, 1963), 15.
10
Alexander, "Institutional Transformation and Planning," 213.
11
John Stuart Mill , Considerations on Representative Government (South Bend, Ind: Gateway Edition,
1962, [1861]) .
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solutions can be employed before endeavouring to construct a new proposal.

Although much political science and public policy thought stresses that institutional
design is about choosing between competing proposals, this choice does not guarantee
a particular outcome. As such, I find it much more meaningful_ (and accurate) to taJk
of design as a choice between - or construction of - Jmtentia1 pathways .12 The actual
moment of design might be an abstract choice between alternate proposals, however
the concrete translation and development over time of that choice in the real-world
often diverts from the original intention of the designer.. 13 This is because of
'unintended c:onsequenoes'': the production or reproduction of institutions which were
not the deliberate outcome of strategic action.14 fu some instances. institutional
processes will diverge radically from initial projections in ways that substantively
undercut the original goals. fu other· cases, alterations might be minor or even reflect
quite accurately nntial targets . PJ"ecisely biecau~e of this nuance designers must seek to
understand how a pathw ay will develop in the future in order to make informed
decisions in the present..

Choosm.g "between path-wiays ~or a process) is closely aligned with the notion of
'"soenario-boildmg' or ' possiblie w orlds' discussed by futurists and pbilosophern
respectively~ Scenarios are devices employed to improve decision-making in the
present by crafting alternative visions of the future. Although outcomes are given in
generalised foi:m, it is the developmental jpath (and the causal drivers/mechanisms
along the route) which are critical for designers. 15 Geoffrey Hawthorn, in his book
Plausible Worlds. argues that constructing such possible worlds is vital for both
fornrard-looking (design) and backward-looking (historical) analysis. 16 However,
Hmvthom notes that m order to undertake this type of analysis, w e need a disciplimng

See Kate Macdonald, ""Global Democracy for a P artially Jo:med-up W odd," :in Global Denwc:racy:
~.om1,ative and E1Jpirical Perspectives, eds. Daniele Arcmbugi, Mathias Koenig-Arcbibugi, and
Raffitele Marchetti (Cambridge: Cambridge University Press., 2012), 206_
13
It is for tbis reason that I :find it misleading to tailc about :future ~worlds'. To foreshadow my later
discussion]> historical institutionalists specifically emphasise the importance of unintended
,o:nsequences!I and their ubiquity is llil additional reason to focus on the process of design and
development over time.
4
..Alexander Wendt, ~The A gent-Structure Problem in International RelatirnJ.S,/' International
Organizatio1z 41, no. 3 (1987): 368_
5
Peter Sch ~ nie~ib-t of the Long View (New York: Doubleday, 1991)]> 1-16, 226-3
15
Geoffrey Hawthom Plausihle Worlds: P ossibility and Un,derstanding in History and
re Social Seie11.ce.s (Cambridge: Cambridge University Press. 1991), 167.
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set of criteria to indicate why institutions may develop in one way under certain
conditions, and in other ways under the same or different circumstances. This again
indicates that designers and decision-makers should focus on the causal pathway of
institutional development. 17

To make a choice between alternate pathways, designers should scrutinise how
feasible it is to attain normative goals by following that trajectory. Understanding

design as the realisation of normative standards has some pedigree in both political
philosophy and IR. David Wiens argues that institutional design is concerned with
both 'architectural' and 'engineering' stages. 18 Taking a temporal view of matters,
once a pathway is selected (or an architect draws up plans) there is a reflexive
dialogue between architect and engineer. The engineer (policymaker/social scientist)
says what is feasible, and the architect (normative political theorist/philosopher)
posits the aesthetic and general picture. E. R. Alexander also draws a similar
distinction when he argues that design can be broken down into positive and
normative dimensions. A positive interpretation stresses how designers employ
descriptive-explanatory knowledge based upon reflexive experience, empirical
observation, and context-specific analysis to design an institution. Conjointly, a
normative understanding of design emphasises how an institution 'ought' to look, and
how different agents can engender institutional change. 19

Alexander Wendt, in one of the few meta-theoretical discussions of institutional
design in IR, argues that design is about knowing what we should do in the future.
This forward-looking quality is inherently normative. As Wendt holds, "institutions
are created to advance certain values." 20 Having a conception of values to pursue must
be tempered by institutional realisability. For this reason Wendt also notes that

17

Alongsi de Hawthorn, see Arthur Stinchcombe, "The Conditions of Fruitfulness of Theorizing about
Mechanisms in Social Science," Philosophy of the Soda! Sciences 21, no . 3 (1991): 367-388 or Adam
Przeworski, "Institutions Matter?" Government and Opposition 39, no. 4 (2004): 527-540.
18
David Wiens, "P rescribing Institutions Without Ideal Theory," The Journal of Politica l Phi/osoph
0, no. 1 (2012): 45-70.
19
As such, this interpretation of design maps loosely the description of sociological (descriptive) and
normative (prescriptive) legitimacy discussed in chapter one. See Buchanan and Keohane. "The
Legitimacy of Global Governance Institutions.'
20
Alexander Wendt, "Driving with the Rearview Mirror: On The Rational Science of Institutional
Design," International Organi::ation 55, no. 4 (2001): 1045. The second chapter discusses three values
of democratisation and highlights their normative desirability.
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'effectiveness' is the other crucial element of design.

21

This chapter is concerned with

effectiveness, or what I have called 'feasibility'. Institutional effectiveness is
important because, almost always, designers' expectations do not come to fruition and
things look different with hindsight and objectivity (with Minerva's owl flying at
dusk22 ). In some cases, unintended negative consequences occur which are of
sufficient magnitude to make us re-think our initial design choices or even normative
values. Thus, when designers choose between alternate pathways, we should ask how
the causal mechanisms of the prescribed institution will either support or detract from
our normative goals. Although design is about future action, we should be prepared to
employ social scientific methods to bolster our knowledge of effectiveness.

There are two reasons for this. First, social scientists can look at a similar institution
and ask why it was built in the past instead of another institution. They can then track
and plot this development over time. This helps identify why some choices worked in
the past and others did not; knowledge directly relevant for designers in the present.
We must be careful, though, to employ process tracing in order to stipulate the causal
mechanisms which engendered either success or failure in the process. Second, social
scientific knowledge can cause designers to revise their underlying metric for
evaluation. Typically, many institutional designers rely upon a cost-benefit type
analysis. However, if institutions have consistently engendered significant disparities
between expected and actual utility, then, following the theory of the second-best, 23 it
may well be appropriate to revise the underlying metric (or decision rule in Wendt's
terminology).

24

This is important because, as I argue in chapter two, democracy

should be both institutionally revisable, as well as provisional. We should be prepared
to adjust our normative goals in the face of insurmountable evidence if they lead to
deleterious consequences.

The current range of choices facing a designer is historically-bound and historicallygenerated. As such, designers should seek to incorporate knowledge of past
21
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developments in their assessment of which pathway to follow. Not only can HI
facilitate this understanding, but it can also be employed to trace the pathway of
future events to understand how institutions may evolve through time. This requires a
stipulation of the causal mechanisms which impact upon future pathways, and a
framework of analysis to guide analysis. Ultimately institutional design reqmres
dialogue between normative scholars and empirical social scientists. This is made
cumbersome because there is an ontological and epistemological gap between positive
social science and normative inquiry grounded in different orientations toward time a gap that designers must seek to bridge. I employ this framework to critique and
compare various proposals in the global democracy literature. I find that these
pathways all lead to complications, and thus I design an alternate pathway toward
global democratisation. I apply the same HI critique to assess the viability of my
pathway in attaining normative vales of democratisation.

1.2.2 Counter/actuals, Feasibility, and Path Dependence
Determining causal links in historical analysis is difficult. When thinking about future
developmental pathways, it is even more difficult. This is why counterfactual thinking
is so important. Counterfactuals, as Weber,25 Fearon,26 and Tetlock and Lebow 27 have
all noted, are essential for world politics. They are also essential for institutional
designers.

Though

generally employed retrospectively, counterfactuals

entail

considering how the world could look. Historically speaking, event E caused outcome
0. The counterfactual question would be: if an alternate event E 1 occurred, what new
outcome 0 1 would be engendered? Prospectively, counterfactual logic can be
employed to ask 'if event E occurs, which outcome will occur?' When discussing
counterfactual logic, it is crucial to process trace and show a causal connection.
Designers must think about how different pathways engender different outcomes and
25

Weber argued that the question of what "might have happened if, for example, Bismarck had not
decided to make war [in 1866] is by no means an 'idle' one." Rather, Weber suggests, counterfactuals
help attribute causal significance by understanding the relative context within which a decision was
reached. Max Weber, "Objective Possibility and Adequate Causation in Historical Explanation", in The
·ethodology of the Social Sciences (New York: Free Press, 1949), 164.
26
James Fearon argues that causal inference from history ultimately rests on counterfactual claims
about what would or might have happened in alternative, possible worlds. James Fearon
"Counterfactuals and Hypothesis Testing in Political Science," World Politics 43, no. 2 (1991): 169-95.
27
Philip E. Tetlock and Richard Ned Lebow, "Poking Counterfactual Holes in Covering Laws:
Cognitive Styles and Historical Reasoning," American Political Science Review 95 , no. 4 (2001): 829843 .
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relate the steps in this chain to causal mechanisms.

Counterfactual analysis can help explain whether a process can feasibly attain
normative standards. In recent years, the notion of political feasibility has become an
important area of study. 28 Very roughly, feasibility designates a state of affairs that
could actually be engendered successfully, conditional upon trying. 29 Instead of
asking whether E caused 0, we instead ask: if we choose proposal P, will it cause
outcome O? The causality toward that outcome remains the most important aspect of
feasibility. 0 is only caused by P iff O would not have existed if P was not pursued
and enacted successfully. The implications of feasibility for policy and design in
general, and thinking about global democracy specifically, are clear.

There is a multiplicity of proposals for global democracy. The key task of chapters
three, four, and five is to ask whether those_proposals would be feasible, that is,
whether the pathways and processes would live up to the expectations of designers
with respect to normative (democratic) desirability. Feasibility thus forces us to ask
several questions. According to Pablo Gilabert and Holly Lawford-Smith, any
feasibility study must address two components: hard constraints (which are binary)
and soft constraints (which are gradated). 30 Hard constraints are biological, physical,
and logical impossibilities. In the subsequent chapter I argue that democratisation (a
set of values) beyond the state is possible, so I do not pursue this hard constraint
notion of feasibility. 31 Soft constraints do not rule about obtaining 0, but they reduce
the likelihood of P causing 0. Clear examples of soft constraints are "economic,
institutional, and cultural" issues, which "place limits on what people are
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Cambridge University Press, 2007) or Pablo Gilabert, "Feasibility and Socialism," Th e Journal of
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Lund University, 2007).
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Studies 60, no. 4 (2012): 809-25.
31
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Solidarity," American Political Science Review 99 (2005): 45-60. See also Mathias Koenig-Archibugi,
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comparatively more likely to do, but the limits are neither permanent nor absolute." 32

Feasibility - the ability to induce a state of affairs conditional upon trying - covers a
range of issues and mechanisms. But, in broad terms, this thesis is concerned with
how institutional creation, stability, and change impacts feasibility of design
proposals. The general interest can be conceptually separated in two ways. First, there
is the inability of designers to bring about the desired values as intended. Designers
are rarely able to implement their vision without deviation. This is a matter of degree
because sometimes institutional processes drift only slightly, and other times they
diverge radically. Second, there are the consequences of that deviation. Implementing
a specific design entails consequences that continue to pull toward or against the
original vision. In both instances, determining whether a proposal can uphold
normative standards in a certain circumstance (or how likely it is to engender those
normative qualities), requires a sustained causal analysis of how institutions are
initially built ·or recalibrated and then subsequently change over time.

To be sure, there are many ways to analyse feasibility with respect to 'institutional'
issues. Path dependence and HI provide just one lens to tackle these issues. Path
dependence is a core tool of HI, which designates the way that an early decision
constrains later decisions. Institutional design or re-design causes a chain reaction in
which the initial decision becomes reinforced over time and removes options which
may have originally been available. The classic example is the QWERTY keyboard. 33
The predominance of QWERTY represents an accident of history in which
typewriters became jammed from excessively quick typing. This problem was
remedied by creating a more cumbersome arrangement of lettering, thus slowing
typing speeds. Obviously, modern keyboards are not prone to jamming from fast
typing, but this initial choice has become 'locked-in' (through a variety of cognitive,
social, and physical mechanisms) over time to the point that changing or reversing the
technology is unfeasible. Further (now classic) examples could be taken from world
politics. The initial codification of the veto system in the UN Security Council
(UNSC) has meant that formal renegotiation of high-level UN rules have been
dismissed.
32
33

Gilabert and Lawford-Smit~ "Political Feasibility," 813.
Paul A. David, "Clio and the Economics of QWERTY,'' Economic Histo ry 75, no. 2 (1985): 332-7 .
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Path dependence, if employed in a careful and nuanced way, provides a useful
explanatory tool. It also holds information for institutional designers in terms of
feasibility and future-related counterfactual thinking. Negative path dependencies can
remove an institution from its original function to the point that it fails in its original
task. Initial choices in a sequence or chain, if not properly evaluated, may lock that
institution and the wider system into an undesirable state of affairs and make the
attainment of the normative goals unfeasible.

Path dependence and the notion of critical junctures also instruct those mining history
to pay attention to how seemingly small events trigger wider consequences. In my
argument, this is the value-added of path dependence to institutional design. A state of
affairs is feasible if it is one that we could actually bring about. However, what is
'feasible' in the future is constrained by choipes we make now (what Mark Jensen
calls indirect diachronic feasibility34). 35 We do not have the assurance that a certain
path will lead us to some idealised utopia: the complexity of human relations and
systemic conditions are so deep to render certainty implausible. However, we can
endeavour to keep our options open to revision and move in the general direction of
normative goals without focusing on an ideal blueprint. As such, we should take the
status quo in formulating policy and design prescriptions. Path dependence helps to
understand how our current options are formed, and how competing choices will
afflict and frame our future options. Specifically, short-term reforms may "set us on a
path that is inconsistent with longer-term" recommendations. 36 Over time, some
options which seemed unfeasible at time t might become feasible at time t+ I, but to
make this argument requires a detailed understanding of the institutional characteristic
that alter conditions for actors.

A few more preliminary words are needed to justify the prospective deployment of
HI, given that much of my analysis hinges upon its ability to shed light on future
institutional change. HI is used across economics and many sub-disciplines of the
34
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social sciences. In almost all cases, HI is understood as a way to explain what has
already occurred. This does not mean that HI is always able to produce objective
explanations: the strength of causal connections between events and the contingency
of human action makes analysis subjective. Given this difficulty in understanding the
past, some scholars have cast doubt on the epistemological and ontological possibility
of developing a predictive social science. 37

To be sure, there are substantial limits on predicting the future. However, in this
thesis, I argue that HI can be used to understand how institutions and institutional
schemes may change. This is defensible in three ways. First, given the forwardlooking nature of institutional design, a policy-relevant discipline must make some
predictions. The nature of the normative prescription (the Humean 'ought' rather than
'is') hinges on making predictions about what should be done (normativity) rather
than explicating what has happened (empiricism). Second, some scholars have
suggested that HI can be calibrated to make predictive assessment. Although sceptical
of completely predictive models, Dan Drezner notes that HI should seek to provide
"possible explanations for the conditions under which policy feedbacks and
sequencing will be mutually reinforcing or mutually repelling in the case of
international market regulation. " 38 Similarly, Peters and his co-authors suggest that
HL if combined with mechanisms such as negative feedback and learning, may be
useful in generating predictions. 39 Finally, and most importantly, my work seeks to
incorporate recent developments in HI theory, combined with other new institutional
insights in a productive manner. In this way, the thesis itself demonstrates the
potential of using HI to think through future pathways, rather than simply assuming it
from the outset.

3
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1.3 New Institutionalism and International Relations
In order to understand how a proposal (for global democratisation) will develop over
time (the process), and the causal mechanism involved, we need to analyse both the
moment of design and the subsequent change. These are discrete, but inter-related,
issues. The moment of design initiates a pathway, and thus frames the ensuing
change. Over the last decade, the discipline of IR has begun to substantively engage
questions of institutional design and development. To date much of the IR literature
studying institutions has adopted a rational choice or a sociological perspective.
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Unfortunately, unlike other subfields of the social sciences, HI has remained on the
sidelines of IR. 41 Introducing HI to debates over global democratisation provides a
way to rigorously explore the pathways implied by different proposals.

1.3.1 The 'New Institutionalism'
Since the behavioural revolution in political science, several branc~es of institutional
theory have been prominent in the social sciences, namely: rational choice theory,
sociological (also called organisational or, confusingly, neo-) institutionalism, and
historical institutionalism. 42 These branches form the basis of what is collectively
termed 'new institutionalism. ' 43 These approaches are often clustered together under
this heading as they all seek, through different methods, to analyse how institutions
arise, function, and change. These lens impact how we think about institutional design
(as the object of self-interest preferences, the creation/diffusion of norms and ideas, or
4

°
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ofPolitical Science 4 (2001): 391-416.
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positions, see Vivien A. Schmidt, "Taking Ideas and Discourse Seriously: Explaining Change Through
Discursive Institutionalism as the Fourth 'New Institutionalism,"' European Political Science Review
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part of an on-going, historically-bound process).

Although the term 'institutional change' is used frequently, it actually describes two
discrete areas of investigation. The first is a focus on how an institution changes and
evolves over time: that is, how the institution itself changes. In contrast, the second
focus is concerned with how this change affects society: the change brought about by
an institution. However, new institutionalism is often accused of impotence in
explaining both forms of institutional change. In the words of Johan Olsen, it has
been, and still is, "commonplace to claim that the 'New Institutionalism' as an
approach to political life is not useful for making sense of institutional change,
planned or not." 44 This is because new institutionalism is thought to be overly
structuralist, failing to deal adequately with a range of issues including (but not
limited to) political agency, conflict, and power asymmetries. 45 This section will
explicate the central tenets of these different branches of new institutionalism in order
to situate HI. ·

1.3.2 Rational Choice Institutionalism
Rational choice theory holds that actors pursue their preferences according to a utilitymaximising principle. Individuals are assumed to have relatively fixed preferences (a
necessity for game-theoretic modelling) and make strategic choices from available
options in order to satisfy their ordered preferences. Under original rationalist
theories, actors were assumed to have full information and be able to make perfect
calculations. 46 Institutions represent incentive structures that reduce uncertainties
which result from the multiplicity of individual preferences and complex external
environment. 47 As per North ' s description, institutions are the humanly devised
constraints which give actors their position, provide them with information and
strategies, and facilitate actor-based outcomes. Once the preferences of actors are
44
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added to these rules, we have a game.

Rational choice scholars are significantly limited in explaining institutional change
because they often define institutions as being in 'strategic equilibrium'. By strategic
equilibrium, proponents mean a "situation where no person would unilaterally choose
to alter their current behavior given the available alternatives and given their
expectations about how others might respond if they began to behave differently." 48
When institutions are not under equilibrium, they are fragile until adjustments are
made and equilibrium is re-attained. Under a rationalist lens, institutions have no
autonomous capacity, but act as vessels through which actors attempt to maximise
their preferences. 49 Because preferences are given (and remain static during
interaction), rational choice scholars cannot explain a) why actors induce institutional
change, and b) how preferences themselves are formed. 50 Moreover, it is not possible
to conceive how institutions were initially _created. 51 Because actors and their
preferences determine outcomes, rational choice scholars rely upon exogenous
'shocks' to induce change.

In response, some rational choice scholars (notably IR scholars) have sought to

endogenise change (i.e. to explain how variables within an institution account for
changes in that institution and the wider scheme). The simplest way to do this is to
assume that external provisions - the rules of the game - are provided by the players
(actors) within the institution itself. To reiterate Thomas Schelling, institutions are
thus focal: actors condition their behaviour, not based on any institution, but on the
actions and reactions of others. 52 Over time, the structure of the institution shifts as
actors re-think their institutional role and recalibrate their interactions with others.
More progressively, some rational choice scholars have taken the notion of 'ideas'
48
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seriously. In the classic exposition, Robert Keohane and Judith Goldstein argued that
ideational factors (the power of ideas in shaping institutional outcomes) are only
useful if material interests (preference-maximising based on self-interested gains)
provide insufficient leverage to explain outcomes. 53 However, many scholars (notably
constructivists) critique such an ex ante analysis because ideas may be embedded in
institutions themselves, thus animating preferences - not simply providing an 'afterthe-fact' explanation of what rational choice theory cannot explain. 54

These developments map, quite closely, the move from realism to neo-realism and
then rationalism (liberal institutionalism) in IR theory. Realists maintained that
institutions do not matter at all. States are the central actors of world politics, and
relations between states are determined by their level of power and material
capabilities. States 'bump' up against one another in the anarchical world system and,
analogous to the Hobbesian state of nature, seek preservation and will resort to war to
ensure it. 55 For realists, the inherently self-interested nature of people (and thus states)
means that war is ever-likely. 56 Due to the absence of law, trust is made impossible,
and "might makes right" in a world of power politics. Neo-realists, most notably
Kenneth Waltz, maintain that anarchy places competitive pressures on states which
accounts for their behaviour. 57 Unlike realists who assume that people and states are
inherently selfish and power-hungry, neo-realists assume that anarchy forces people
to engage in power politics, irrespective of their psychological make-up. 58 The
implication of anarchical power politics is a 'balance of power' situation in which
actors can only cooperate to constrain the power of a mutual (or mutually-perceived)
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enemy. 59

In

contrast

to

realists

and

neo-realists,

rational

choice

scholars

(liberal

institutionalists) contend that institutions do matter. Robert Keohane, adopting the
economic concept of Folk Theorem, showed that in iterative games, states could
develop trust by providing the rules of the game. Rationalists contend that people act
in their own self-interest (a logic of consequence), but that institutions can be
designed which facilitate self-interested cooperation (on the Pareto-frontier). Thus,
states tend to create international institutions primarily to lower transaction costs. This
is exemplified through principal-agent (P-A) theory. Transaction costs are lowered
because international institutions routinise interaction, and thus help to solve
collective action problems. 60 P-A theory holds that an actor (principal) engages the
services of another actor (agent) to perform a service. In IR, states (the principal)
delegate functions and duties to international i_nstitutions (the agent). The agent then
performs tasks in line with the initial mandate, and principals abide by the outcome.
Because states cannot fundamentally trust each other, the delegation of authority to an
agent is vital for cooperative purposes.

In terms of institutional design and change over time, rationalists assume that states
build and employ institutions to further their own goals and preferences. 61
International institutions are therefore the self-conscious creation of states, and, to a
much lesser extent, interest groups and corporations. Koremenos et al suggest that
states design institutions with a focus upon variation across five key dimensions:
membership, scope of issues, the centralisation of tasks, the rules for control, and the
flexibility of the arrangement. 62 This functionalist account suggests that institutions
are not only humanly devised constraints, but the rational product of self-interested
bargaining.

While rational choice theory remains a dominant paradigm in IR, it has several
limitations. First, rational choice theory cannot explain sufficiently how institutions
59
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arise or change. Attempts to endogenise change (accounting for institutional structure
or ideational factors) have missed the mark by under-appreciating their value. 63 More
importantly for this thesis, rational institutionalism also fails to appreciate the
historical and normative situation in which institutions are necessarily embedded and
the causal mechanisms which shape institutional change. It is not always power and
self-interest which determine institutional shape or relative bargaining position, but
the conflux of historical factors also bear heavily. Rationalism, and the utilitymaximising approach to design which it entails, also struggles to explain why a
normative value such as democracy has gained traction at the global level. For these
reasons, there has been a rise of other branches of new institutionalism seeking to
explain factors exogenous to the institution that shapes behaviour and conditions
action.

1.3.3 Sociological Institutionalism
Sociological institutionalism can be traced back to Max Weber, Emile Durkheim and
then mid-twentieth-century organisational theorists. 64 In its more modem usage,
sociological institutionalism takes much of its stock from the research program of
James March and Johan Olsen. 65 This strand focuses on how cultural life shapes the
actions of individuals. Institutions are considered the norms, cognitive frames , and
meaning systems that guide human action in line with what is proper given the
context. 66

Sociological institutionalists seek to describe and/or explain the relationship between
individuals, their environments, and the constitutive institutions. Ideas are the 'takenfor-granted' cognitive and normative structures which constrain and enable actors. As
opposed to rational choice, an agent's preferences are determined by their ideas and
values, not given as a self-interested maximisation of preferences. In other words
sociological institutionalists concentrate on the 'logic of appropriateness' established
63

Wendt, "Diving with the Rearview Mirror."
Campbell, Institutional Change, 17. See also Paul J. DiMaggio and Walter W. Powell
"Introduction," in The Nev. , Institutionalism in Organization Analysis. eds. Walter W. Powell and Paul
J. DiMaggio (Chicago: University of Chicago Press, 1991 ), 1-38.
65
James G. March and Johan P. Olsen, Rediscovering Institutions: The Organizational Basis of Politics
(New York: Free Press, 1989).
66
March and Olsen, Rediscovering Institutions.

64

44

by political institutions. On this account, institutions are constraining structures that
exist external to agents. Human actors are understood as rule-followers, in which
individual identity is linked to particular situations.

Coinciding with the rise of sociological institutionalism in political science is the
constructivist tum in IR. Whereas rationalists focus upon 'material' factors,
constructivists are decidedly 'anti-materialist'. They focus upon ideas and
consciousness, and their role in animating (global) social life. Constructivists agree
that actors have preferences, but that there is an 'intrinsic' desire for actors to follow
norms, perhaps rooted in the belief that it is the 'right' thing to do. 67 This means that
institutions play a regulatory role by generating a causal effect on how actors behave.
Additionally, as Nick Onuf and Alexander Wendt have stressed, institutions also play
a constitutive role in identity production through ideational factors. This is because
actors hold 'shared' or 'collective' interest~ towards norms, and by extension,
institutions. That is to say, institutions and norms are crucial for both individual and
group identity formation, and have a 'socialisation effect' for those same
individuals. 68

Because individuals act in line with a logic of appropriateness - the accepted social
norms for that given context - sociological institutionalists struggle to explain
institutional change (the same limitation which afflicts rational choice scholarship).
This is becaus,e institutions are structures of norms and cognitive frames that exist
externally to agents. Ideational factors help actors make sense of situations, and may
even constitute the interests of those actors. Precisely because people are seen as
acting in line with a 'logic of appropriateness', change can only be explained by shifts
in norms and values (the collective), rather than the actions of individuals. This leads
to a situation in which institutional change is not particularly dynamic because there is
a failure to ·account adequately for how ideas arise and change if people act in line
with them. The logic of appropriateness thus predisposes a theory which emphasises
exogenous explanations for institutional change.
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Recent additions to the sociological institutionalist literature have noted these
limitations. Thus, some work has shifted toward understanding and explaining
institutional change. Proponents contend that norm diffusion is one of the key
mechanisms through which institutions change. Ideas spread either mimetically
(copying others), normatively ( conforming to what is appropriate in new contexts), or
coercively (being pressured to adopt the standards of others around). 69 However, the
precise mechanisms for diffusion are often under-specified, and again, there is little or
no room to account for actors and agency. 70

Institutions have the capacity to generate learning and meaning because they
constitute personal or group identity. In terms of institutional design, actors choose
which institution to build ( or, rather, which pathway to follow) on the basis of
normative appropriateness. Norms might remove 'rationally attractive' options, and
constrain the options designers actually have. But, by and large, design is the product
of socialisation in which actors seek to reinforce existing structures by acting in line
with the status quo. Entrepreneurs can 'buck the trend', but it is difficult to specify the
conditions entrepreneurs require to enact institutional change, or the 'tipping point'
required for others to follow the new institution or norm. 71

Constructivism, though, has some notable explanatory advantages over rationalist
approaches. There are many examples in world politics in which groups with weak
material possessions or bargaining positions manage to engender institutional change,
such as the treaty to ban land mines in the mid- l 990s. 72 In this case, civil society (by
definition non-state actors) used the force of ideas to lobby more powerful actors
(states) to enact change which was not in line with th~ir preferences. However, both
constructivists and rationalists tend to rely upon exogenous mechanisms of change
(such as tipping points, punctuated equilibrium, and so on). Both respective logics
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(consequence and appropriateness) can explain why individuals act, but not how
individuals themselves induce institutional change. If actors have set preferences, or if
norms give meaning and guide action, it is impossible to understand how actors
generate change of a particular institution. In this way both approaches are hobbled in
their ability to explain endogenous institutional change. This is problematic because
without a clear framework to understand institutional change, it is difficult to analyse
the transformative process of design and implementation. With this puzzle in mind, I
tum to the final variant of new institutionalism.

1.3.4 Historical Institutionalism
Historical institutionalists seek to explore and explain the development of political
institutions over time. Pierson and Skocpol contend that HI is characterised by a
three-fold typology. 73 They argue that historical institutionalists: 1) address big
questions which are "inherently of interest to broad publics as well as fellow
scholars," 2) take time seriously in specifying and sequencing institutional
transformation that vary in both scale and temporality, and 3) analyse the combined
macro contexts and effects of institutions and institutional processes. Temporality is
vital because most political scientists are guilty of taking 'snapshots' in time, rather
than understanding how situations are embedded in a broader process. 74

Central to the HI perspective i~ the notion that institutional design is guided by, and
thus reflects, historical experience. 75 Once an institution is established through
complex struggles, bargaining, or the diffusion of ideas, these historical factors have a
subsequent effect on decision-making and institution-building episodes. 76 In other
words, decisions continue to be persistent into the future. This persistence is
essentially the key aspect of path dependence. To date, historical institutionalists have
relied upon the mechanisms of path dependence and critical junctures to explain shifts
in institutional practices. After a critical juncture or tipping point is reached, the
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choices made have a pervasive effect upon the range of choices available at a later
stage. As such, there is a tendency to stress the operation and development of
institutions by looking at path dependence and the unintended consequences of the
institution. 77 Although critical junctures can give rise to new institutional creations,
HI stresses that even new institutions are framed by their historical placement in time,
and will likely reflect previous institutional (rational, cognitive, and historical)
development.

Empirically, much historical-institutionalist work is comparative in nature and
operates at the macro or meso-level. Historical institutionalists are typically interested
in how institutions and actors interact with other institutions within a system and the
interplay of these relationships. However, as a result of the fact that HI privileges the
role of history and timing in development, accounts of agency and design have been
neglected. It is for this reason that Olsen correctly notes that the 'new
institutionalisms' fail to deal with how change occurs both within institutions and how
the institution itself changes within society. 78 In recent treatments, historical
institutionalists have begun looking at when institutions remain stable and the factors
that generate change. This turns away from exogenous institutional change (factors
such as path dependence and critical junctures which impact externally upon an
institution) toward endogenous factors (how the internal constitutive features of an
institution create or impede change). The precise details of this move in the literature
are examined in the next section. Suffice to say at this stage that this
reconceptualisation has led to a more nuanced understanding of key HI mechanisms specifically path dependence - as a factor both of change and stability.

For historical institutionalists, design is predominantly shaped by past historical
choices. On one level, HI can (partially) account for both rationalist and sociological
accounts. although there are some obvious points of tension. 79 An historicalinstitutionalist lens stresses the way small events can have large long-term outcomes
and generate unanticipated outcomes as path dependence reinforces this initial choice.
Peter A. Hall and Rosemary C. R. Taylor, "Political Science and Three New Institutionalisms/'
Political Studies 44, no. 5 (1996): 938.
8
Olsen, "Change and continuity", 3.
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This stands contra rationalism which assumes that institutions are the functionalist
outcome of utility maximisation (a logic of consequences). However, in line with
rationalism, the range of options that designers have (though historically bounded)
can be at least informed by rational preference maximisation. Similarly with
sociological and constructivist accounts, HI views actors as bound by historical
factors, not just ideas. This leaves room for the way that ideas are transmitted over
time and the socialisation effect this has, but focuses much more squarely on the
institutional mechanisms of change.

As such, HI offers a lens for understanding how institutions may develop over time
and which institutions are likely to provide scope for actors to change institutional
direction. This can be deployed to explain past events, or construct future scenarios
and pathways. Throughout the thesis I employ rationalist and cultural insights to
bolster my analysis. Predominantly, though, I_am concerned with importing HI to
debates over global democracy. This is a task made more complicated because, to
date, IR scholars have largely ignored HI. However, there are now substantive
attempts to import HI to IR, and focusing on design provides one way to open up this
new research strand. During the thesis, I take note of the connections between HI and
the other variants of new institutionalism.

1.4 A New Historical-institutionalist Framework
Understanding whether a process of institutional change can engender certain
normative values requires a sustained analysis of causal mechanisms of change and
stability. This focus on (prospective) institutional development upholds what Wendt
calls the 'effectiveness' aspect of design. Knowing what may or may not work in the
future provides designers with relevant foreknowledge. I contend that an historicalinstitutionalist framework - furnished with insights from both rationalist and
sociological institutionalism - provides a systematic way to determine whether
proposed designs will undercut or propel normative values. This enables me to ask a
series of questions about how an institution or institutional scheme may develop in the
future, as well as compare proposals against one another.
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1.4.1 Critical Junctures and Path Dependence
Among the central building blocks of HI are 'critical junctures' and 'path
dependence ' - two concepts that are inextricably bound together. Much of the HI
literature postulates "a dual model of institutional development characterised by
relatively long periods of path-dependent institutional stability and reproduction that
are punctuated occasionally by a brief phase of institutional flux - referred to as a
critical juncture." 80 The choices made and enacted during a critical juncture close off
alternative options and thus give the initial choice a self-reinforcing quality. The
junctures are 'critical' because they place institutions on a new path or trajectory that
is very difficult to alter. 81

Path dependence was first employed in economics to explain the on-going success (or
survival) of sub-optimal institutional configurations and designs. The continual usage
of QWERTY lettering is not explainable from a rational choice (or even sociological)
perspective. 82 As discussed above, the cumbersome arrangement of QWERTY keys is
an accident of history. When this path-dependent logic is applied to political
institutions, we can begin to understand how institutions which do not meet the
designer's original anticipations (or actually undercut these goals) manage to
perpetuate themselves through time.

Despite its prevalence, many historical institutionalists acknowledge that path
dependence is a weakly defined concept and employed in many different (even
contradictory) ways. As Pierson notes, "analysts are increasingly inclined to invoke
the concept of path dependence, but clear definitions are rare." 83 "Quite often, path
dependence is defined as little more than the vague notion that 'history matters' or
that 'the past influences the future. "' 84 Following Pierson, I agree that there are two
80
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main ways in which path dependence can be understood: one broad, and one narrow.
In the broad version, path dependence suggests that there is a causal relevance of

events in a temporal sequence. 85 Thus, what happens at an earlier stage has an effect
upon the outcomes and trajectories that occurred. This version makes no judgement
about how strong the causal connections must be in order to be considered 'pathdependent'.

In the narrow sense, path dependence is animated by increasing returns and

positive/negative feedback. Once a decision is made (the critical juncture), subsequent
decisions reinforce this initial choice and make the cost of reversal very (too) high. 86
Thus, alternative options that might have been available at an early stage are removed
from the list of options later down the path as the initial choice becomes 'locked-in'.
The initial choice and related subsequent choices represent sunk costs, which are the
costs that have been incurred that cannot ~e regained. However, the ability to
minimise or reverse the impact of sunk costs (and hence swap paths) depends on the
type of institution being discussed.

This notion of path dependence has many implications for design. First, path
dependence will often lead to a set of new institutions being developed (or old
institutions being redeveloped) in order to complement this institution. This exhibition
of positive feedback means that the legitimacy and power of the original institution is
extended as people adapt to the new institutional scheme. Second, path dependence
also suggests that early events in a sequence have a pervasive effect on institutional
development. Thus, it highlights the fact that movement down one particular path may
'lock-in' one particular scheme, even if that is not the intended goal. 87 Early stages of
development in social life (those close to, or during, the critical juncture) are not
random. In fact, the early stages - according to path-dependent logic - are when
designers have the most effect over an institution. After these stages, the trajectory of
the institution is reinforced and unintended consequences begin to play a crucial role
in the development of the institution.
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1.4.2 Gradual Institutional Change
Both critical junctures and path dependence are exogenous phenomena which act
upon an institution. 88 Over the last decade or so, historical institutionalists have
recognised the importance of explaining institutional stability and change endogenous
to institutions.89 A more dynamic view of institutional development and stability
requires understanding how the fabric of different institutions gives rise to varied
degrees of institutional change and stability. These endogenous factors are important
in assessing the process of institutional development. Giovanni Capoccia and R.
Daniel Kelemen have explored how critical junctures vary across cases. These authors
maintain that contingency and causality are the important aspects in defining a critical
juncture: a period of time in which actors have a substantially increased ability to
enact institutional change. Within that juncture, analysts must examine the key events
and decisions which altered the institutional direction, favouring "one equilibrium
over another that could have been selected. " 90 These authors argue that this is
necessarily a counterfactual exercise, grounded in theoretically informed expectations.
This is an additional indicator of how HI provides foreknowledge for design as we
test counterfactually how institutional change may or may not develop over time with
respect to normative values.

Many authors have also explored how the design of an institution alters the degree of
path dependence. One such view is provided by the notion of path plasticity. As
Sin1one Strambach has noted, path plasticity does not contradict path dependence.
Rather, plasticity derives from the "elastic stretch of an institution and institutional
arrangements and their interpretive flexibility through actors." 91 This is similar to
what Elizabeth Sanders calls 'path establishment' , which indicates how actors
themselves can induce change through agency and entrepreneurship. These are key
developments in terms of understanding endogenous institutional change. What path
plasticity recognises is that institutions may gradually (or. on some occasions
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abruptly) develop in ways which reflect the underlying preferences and power
relations between actors, and that some actors (more than others) will be able to
exploit these moments and gaps. Because all institutions have different structures,
with different actors involved, and operate in different contexts, path dependence and
path plasticity varies from institution to institution.

In this vein James Mahoney and Kathleen Thelen provide a power-based account of

gradual (endogenous) institutional change through four mechanisms: displacement,
layering, drift, and conversion. 92 Displacement occurs when new institutions or rules
are introduced and compete with pre-existing ones until the new institutions or rules
usurp or remove the old. More often than not, old institutions 'win' these battles, but
occasionally new institutions create enough disharmony to alter the status quo. The
opposite of displacement is institutional symbiosis. Layering occurs when actors
introduce new rules on top of/alongside e~sting rules. This has the effect of
incrementally altering the function and impact of an institution. Entrepreneurial actors
are sometimes able to layer institutions as a way to bypass existing (unfavourable)
rules.

Drift occurs when change in the surrounding context (within which an institution is
embedded) is altered and actors within the institution use their position to take
advantage of jurisdictional ambiguity. In these institutions actors can refocus their
attention to account for changing environmental factors. When these choices are
strategic to engender change, agents can employ drift to create institutional change.
Finally, conversion is the enactment of change in existing rules due to strategic
redeployment. Entrepreneurs are able to exploit ambiguities (as they create them
through layering) or redirect institutional energy toward new goals in order to defend
their own power or expand the scope of their own jurisdiction. Both layering and
conversion often involve ideational and strategic impetus. Actors use new ideas to
amend old rules (by placing new ideas in conflict with old rules) or linking old ideas
with new rules in ,a n attempt to generate m.stitutional change. 93
92
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Pierson also offers a more subtle and nuanced way of understanding institutional
change, 94 when he highlights how coordination problems, the structure of veto points,
and initial investment/sunk costs shape institutional dynamics. For Pierson, more veto
points and higher sunk costs are indicative of institutional resilience (strong path
dependence). Similarly, short time horizons of political actors cause resilience and
rigidity as controlling actors 'play it safe' to defend their institutionalised benefits.
John Campbell, moreover, highlights the role that institutional entrepreneurs play in
altering institutions over time. 95 Campbell argues that we need to avoid the
determinism of past institutionalist work and show how actors can make use of
institutions in order to engender innovation.

This does not mean that only endogenous factors are important issues for institutional
design and development. IR scholars have focused on a gamut of exogenous issues
which impad upon institutional design and change. Realists and neo-realists
understood anarchy as pervasive for world politics. Under conditions of deep
insecurity and instability, states would only design institutions to further their own
self-interests. As such, international institutions were merely epiphenomenal of statebased power. 96 Liberal institutionalists have more productively discussed how other
external factors impact the design process. These factors include enforcement
concerns, distributional discrepancies, the number of actors involved in design and
their positional weight, and general uncertainty. 97 Keohane and Goldstein have also
discussed how the importance of ideas - beliefs between individuals - impact on
international cooperation, foreign policy, and ultimately institutional design. 98 These
factors are all discussed, to varied degrees, throughout the body of the thesis.

Ultimately, it is both external and internal institutional factors which impact upon
design and change over time. All of these factors can be employed to trace the
counterfactual development of proposals through time. By looking at different
variations in design proposals, we can use both exogenous and endogenous
48, no. 1 (2004): 143-75.
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mechanisms to suggest how the translation of institutionalisation in the real-world
may develop, and the effects this will have on normative values. In order to be
rigorous and apply the same standards across several counterfactual cases, I develop a
model of HI.

1.5 Structure, Sequence and Setting
The model I advocate highlights three pivots of institutional development that can be
employed to analyse past and future change. These pivots, filled in with path
dependence, critical junctures, and other institutional mechanisms, can be used to
examine the process of institutionalisation. Specifically, the structure of the institution
allows me to look at how the proposed design engenders varied degrees of path
dependence or path plasticity. The sequence in which an institution arises allows me
to examine how timing affects institutional alterations and interactions. The analysis
of the setting permits questions of institutional resilience to be probed and ties
together the first two sections in a cogent fashion. Although there is some natural
overlap between these issue areas, this strengthens the notion that all three factors
should be considered collectively, not in isolation.

It is important to stress that alternate pivots of historical-institutionalist analysis could

have been developed for this thesis. Indeed, it might have been possible to disregard
an over-arching framework and instead just focus a range of mechanisms which
generate stasis and change. 99 However, my choice is also justifiable. Pierson has
argued that analysis grounded in path dependence should discuss which settings are
more or less prone to positive feedback while simultaneously understanding that "path
dependent sequences are very prevalent in political life." 100 Schwartz and Alexander,
in separate pieces, have also stressed the importance of linking institutional structure
with path dependence, especially when taking consideration of sunk costs and other
endogenous mechanisms of institutional change/stability. 101 Structure, sequence, and
setting thus accounts for: changes within a specific institution/de novo construction,
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temporal factors and their relationship to institutional development, and the broader
environment. Ultimately, though, it is through the application of the parsimonious
SSS framework that I can best highlight the strengths (and weaknesses) of my choice.

1.5.1 Structure of the Institution
The way in which an institution changes through time is deeply related to its structure.
The more rigid an institution, the more path-dependent it will be. Conversely, the
more malleable an institution, the more amenable that structure will be to gradual
institutional change.

102

Three issues are of most salience: the bargaining positions of

contracting agents; the hierarchical or diffuse nature of the institution related to veto
points; and finally the start-up costs of that institution.

As noted, institutions can be designed either de nova or through recalibration of
existing arrangements. In the former case, the structure of the proposed institution is
important because contracting parties need to agree on the design. In the latter case
contracting parties as well as those actors with a stake in existing arrangements need
to agree on how a current institution should be altered. Both cases entail a complex set
of bargaining questions which must be analysed to determine the feasibility of a
design project, and how power differentials impact the process. This moment of
design is important because it shapes the path-dependent trajectory. When analysing
the moment of design, it is important to examine how historical decisions shape
negotiations through the imposition of rules and the distribution resources.

Once the bargaining phase is accounted for, two additional issues come to the fore.
First, structures can be either hierarchical or diffuse. Those institutions which are
designed in a hierarchical way with a series of nested rules and veto points are
specifically supposed to limit change. The trade-off is often seen to be one between
stability and order, where order can be established through "a system of 'nested
rules,' with rules at each successive level in the hierarchy being increasingly costly to
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change." 103 Conversely, diffuse or polycentric institutions with a low number of veto
points are more malleable and induce less path dependence. This is important because
the malleability (or plasticity) of an institution derives from the ability of agents to
enact gradual institutional change without relying upon punctuated equilibrium or
critical junctures to induce change. As Pierson notes, institutional resilience originates
from the institutional structure of which hierarchy, time horizons, and veto points are
crucial. 104 The comparative chapters seek to explicate the structural design of the
proposed institutions in question to determine those which generate high degrees of
path dependence, or eschew this and generate more path plasticity.

Finally, institutional structures which require high start-up costs and/or asset
specificity generate strong forms of institutional rigidity and path dependence.
Institutional design always entails associated financial and political costs. As a
general rule, the higher the start-up costs, the more path-dependent an institution will
be as the initial cost becomes sunk over time and positive/negative feedback accrues
to reinforce that decision and pathway. Relatedly, unique institutions entail high
degrees of asset specificity, which are the non-redeployable physical and human
investments that are specialised for a certain task. 105 As Pierson argues, creating an
institution entails a large degree of physical infrastructure (such as buildings,
furniture, and so on) and labour hours. In this limited sense, bricks and mortar create
path dependence. The higher the asset specificity, the more path-dependent the
institution will be because actors cannot reconstruct the institution for alternate
purposes.

1.5.2 Sequence and Timing of Institutional Development
The key issue for sequence is whether a proposed institution represents a continuation
of current practices, or will likely require/initiate a critical juncture. 106 This is
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important because critical junctures place institutions on new trajectories which are
difficult to understand in advance. Conversely, when institutional design forms part of
an on-going process, the range of available actions is limited and the future outcomes
of design are more foreseeable. As with the relative bargaining positions of actors, a
sequence analysis should be historically informed in order to contextualise the current
situation and trajectory.

The sequence and timing of introducing an institution is inextricably linked with path
dependence, so much so that sequence and path dependence operate in a mutuallyreinforcing relationship. Mutatis mutandis, the earlier in a sequence an institution is
introduced, the more persistent it will be. 107 Although this varies according to both

institutional structure and the setting within which the institution operates, sequence is
certainly a major contributive factor to the path dependence of an institution. By
sequence, I mean the causal chain of events emanating from a critical juncture.
During a critical juncture (or even shortly afterward) institutional constraints are
significantly relaxed and new institutions can lock-in their early-mover advantage.
There are three major issues discussed here: time horizons, institutional symbiosis,
and cognitive framing.

Time horizons describe how much an agent values future outcomes, and thus how
much that agent is willing to sacrifice present value for future gains. 108 During a
critical juncture, designers should be concerned over long time horizons and the
uncertainty which it portends. This is because early moves lock-in long-term
distributional patterns. Gradual institutional change entails less uncertainty. As with
most of politics, agents who design and implement institutions are generally bound by
short time horizons (precisely because they want to mitigate long-term uncertainty). 109
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In general, short time horizons limit the ability to look at, or possibly even care about,
long-term problems. As a result, these short time horizons generally lead designers to
create institutional schemes that constrain and limit the possibility of institutional
change. 110 The earlier in a sequence an institution is being built, the more agents tend
to be less certain of future gains (and wary of losses

111

)

and thus act only for short-

term reasons. Discounting the future occurs because the long shadow of the future
increases complexity. 112 In order to gain some leverage over the future, agents will
often create institutions which limit their own power so that their successors are
bound by the same rules and norms that they are. Thus, critical junctures often create
strongly path-dependent institutions.

Early in a sequence institutions are also less likely to encounter strong competition.
Institutionalisation often alters the trajectory of a sequence of institutions by removing
some alternatives from the range of available options. 113 This is compounded by the
fact that institutions (especially formal institutions) have a great capacity to
undermine alternatives: power/authority tends to accrue to those institutions with firstmover advantage (as we have seen with respect to QWERTY and -VCRs in modern
technology). Institutions that seek to accrue power are strongly path-dependent. In
contrast, institutions that work symbiotically with other institutions tend to be more
flexible. Early in a sequence institutions will often exhibit the ability to eliminate (or
mitigate) alternatives.

Finally, early moves in a sequence generate path dependencies through knowledge
specificity and cognitive framing. Knowledge specificity relates to the knowledge
required for actors to craft and maintain an institution. For instance, bureaucrats need
knowledge of policy and procedure for an institution to function authoritatively.
Perhaps more importantly, even people who are not bureaucratic staff need to learn
110
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how to work effectively within an institutional framework. This is true for all actors
implicated within, or subjected to, rules and procedures. As knowledge becomes
necessary for the functioning of an institution, cognitive framing occurs in which it
becomes harder for actors to question the rules themselves. The connections between
this mechanism and Gramsci's notion of hegemonic discourse are quite evident. 114
Perhaps just as explicitly, cognitive framing and a 'norm of appropriateness' also
generate path dependencies. As actors become accustomed to new rules, it becomes
more difficult to revise initial institutional choices. Over time, actors will even
become socialised to conform to the institution as their identity becomes constituted
by institutional rules and norms.

Again, all things being equal, early moves in a sequence engender high degrees of
path dependence because agents have to learn an entirely new set of rules.
Additionally, early moves in a sequence are less likely to have other institutions on
which to 'piggy-back' for support or to use as blueprints for success. This means that,
early in a sequence, path-dependent events are hard to predict. Early moves in a
sequence (especially during a critical juncture) often provide agents with a wide scope
for institutional design. As the path continues, institutions tend to try to usurp power
from each other and cognitive framing locks-in the initial choices. Thus, further away
from the critical juncture, institutional actors may be severely constrained in their
ability to enact change. This makes prediction easier, but recalibration more difficult.

1.5.3 Setting of an Institution
Finally, all institutions arise within some broader setting that has its own historical
background. This is not the same as sequence, which is limited to a specific causal
chain of events. The setting can refer to the immediate structure within which an
institutional proposal arises (say ECOSOC within the United Nations (UN)). or the
broader setting beyond this (say, the national or global setting). At any rate. the
setting within which an institution is implanted also directly relates to how pathdependent or malleable that institution will be. The key argument of this section is
that institutions which hold a monopoly in a given setting are likely to be very
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persistent/path-dependent. I tackle this issue through two distinct sub-topics. First, I
analyse the structure of the setting. Second, I look at how the complexity of the
setting increases unintended outcomes.

The setting within which an institution operates is crucial to how that institution
develops over time. In general terms, a hierarchical setting will force institutions to be
persistent: such settings are difficult to change because they contain a nested series of
rules. The opposite - that diffuse institutional settings grant more ability to enact
(gradual) institutional change for designers - is also true. There are several
substantive mechanisms at play behind this. Crucially, hierarchical institutional
settings allow institutions to become emblematic of that system, thus reinforcing their
role and type of governance. Having the monopoly of a certain issue area is more
likely in hierarchical situations. 115 Diffuse institutional schemes do not easily allow
institutions to hold a monopoly by their nature. _The structure of the setting around an
institution is bound-up with both legitimacy and power. In hierarchical settings,
institutions are likely to become symbolic as a type of governance, legitimacy and/or
power. This is because they are focal points for the system and are often combined
with physical constructs (buildings, technological sites, and other forms of asset
specificity) that represent this shift. These issues combine to reinforce institutional
persistence and minimise the malleability of individual institutions in hierarchical
settings.

The foundation of an institution will often lead to a set of new institutions being
developed (or old institutions being redeveloped) in order to complement this new
choice. As with early moves in a sequence, large-scale institutional designs often gain
a monopoly within a system and become persistent. Logically, the earlier in a
sequence an institution is introduced, the less likely it is that there will be institutions
competing for the same space. The converse would also likely be true: the later an
institution is introduced, the more competition there will be, and the less persistent an
institution will be. However, structure and sequence are certainly separable issues
because sequence does not necessarily relate to the nature of the system. Therefore, a
thorough analysis should examine both the timing and the setting for a more complete
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It is also more likely when combined with early movement in a sequence.
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picture.

Finally, setting relates to path dependence because institutions generally have
unforeseen and unintended multiple consequences. 116 HI, more so than other varieties
of new institutionalism, stresses the difficulties that agents contend with in designing
institutions. The more complex the setting, the more prone constitutive institutions are
to unintended outcomes. Although unintended outcomes obviously make institutional

design harder to control, it also often opens up strategic gaps for actors to exploit. In
contrast, rigid and formal settings tend to limit institutional change by forcing
institutions to comply with rules that are increasing locked-in over time. 117 This is
especially true at the global level where the anarchical system of complex
interdependence makes design, and re-design, all the more cumbersome to control.

1.6 Concluding Remarks
Throughout this chapter, I have argued that recent developments in the HI literature
provide a new method for institutional designers to trace the counterfactual pathway
of different proposals. I explored how these developments, especially related to
gradual institutional change and the endogenous features of path dependence, can lead
to a more nuanced understanding of institutional change and stability. These
mechanisms help designers assess how a proposal for global democracy might evolve
through time.

As Pierson neatly summates,
we should expect to see considerable variation in the extent to which strong
path dependence is evident in various elements of the social world, depending
on the presence or absence of the kinds of factors mentioned here, as well as
the presence or absence of countervailing features of the social landscape. 118
The dynamic interplay between structure, sequence and setting is multifaceted and
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Pierson, Politics in Time, 88.
Of course, even within tightly institutionalised settings, actors can still carve out space for change,
especially over long periods of time. See Daniel Carpenter, The Forging of Bureaucratic Autonomy:
Reputations, Networks, and Policy Innovation in Executive Agencies, 1862-1928 (Princeton, NJ :
Princeton University Press, 2001 ).
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complex. It is necessary to state each criterion in isolation as well as to explore the
connections and overlap between them. The structure of an institution will be
analysed in terms of relative bargaining positions of parties, the hierarchical/diffuse
nature of the design, and the coordination of veto points. The sequence determines
how early in a setting an institution is being introduced, the issue of time horizons,
whether institutions will be competitive or symbiotic, and the path-dependent effects
of cognitive framing. The analysis of setting examines the hierarchical/diffuse nature
of the system, whether there are other institutions in the same setting competing for
similar space, as well as how unintended outcomes alter institutional development.
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Once designers can assess the process of institutionalisation, we can then ask how this
fares in light of certain normative values. This distinguishes adequately between the
positive and normative aspects of design and takes causality seriously for both
counterfactual claims and empirical examples. _Where appropriate, I draw upon realworld examples (such as the EU Parliament) to bolster the positive analysis. It is
important to remember that path dependence, in and of itself, has no normative value.
With respect to democracy, for instance, a path dependence that locks-in increasingly
democratic values (accountability or inclusion) is desirable. However, a type of path
dependence which has the opposite effects would be undesirable. Thus, path
dependence and plasticity can have positive or negative effects on democratisation
which require close scrutiny.

By analysing the points of intersection and departure between these axes, I can begin
to determine how path-dependent or malleable an institutional process will be. This
helps to provide a much more nuanced picture for institutional designers and
policymakers and provides another useful theoretical 'tool-kit' for IR and global
governance scholars who want to analyse transformative processes of institutions
generally, and global democratisation specifically.
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Bargaining and time-horizons are related closely with rationalist theory. Cognitive framing and the
diffusion of norms is more akin to a constructivist understanding of institutional change. The historicalinstitutionalist framework can incorporate elements of these divergent theories.
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CHAPTER TWO
Democratic Institutional Design:
Making Normative Choices in a Non-Ideal World
2.1 Introductory Comments
The previous chapter expounded a framework to analyse how institutions may
develop through time. Choosing between competing pathways, though, entails
knowing what values should be brought about. In this chapter, I develop the
normative aspect of design. In doing so, the chapter is divided into three broad
components. First, building upon the Introduction, I extrapolate the importance of
democracy in world politics. I maintain that democratic values could (partially)
remedy the legitimacy deficit in world politics, but that the current IR literature has
not seriously adopted the concept of global democracy because most proposals are
couched in terms of a 'model'. The transplantation of a particular model of democracy
at the global level is much less palatable than understanding democracy as a process
or set of values. 1

Second, I discuss comprehensively the problems with 'models' of democracy. I
sketch the normative and institutional foundations of representative, participatory, and
deliberative democracy. I argue that thinking in terms of models causes several
significant problems. Models constrain our thinking and can often reify statist
conceptions of democracy when global democracy should be an opportunity to
expand our horizons . Focusing on models is also problematic for comparative
methodological (and thus design) purposes. Design is the task of choosing between
the institutionalisation of alternate pathways and proposals: because models are
fundamentally different normative orientations of the same concept, using one model
to compare alternate proposals is a fruitless exercise. 2 This is a methodological
1

This also fits comfortably alongside my general commitment to thinking about the process of design.
- Johan Olsen. «Institutional Design in a Democratic Context," The Journal of Political Philosophy 5.
no . 3 ( 1997) : 205 . Choosing between proposals does not imply that there is always some end-goal in
mind. Designers might select a certain trajectory lcnovving full-\vell that the outcome is uncertain.

64

problem. with which comparative scholars have not yet come to terms.

Relatedly, and in line with the research question of this thesis, models misdirect our
attention away from. the process of design. In contrast, em.ploying core values of
democratisation allows different proposals to be evaluated on their own terms, but in
light of a comm.on standard. This facilitates comparative analysis without unfairly
importing any model of democracy and directs attention to the process of design and
development.

Third, I ask what values a process of democratisation should uphold. I pin down and
define m.y normative democratic com.m.itm.ent to equal participation, accountability,
and institutional revisability. I argue that institutional designers should assess the
attainment of these normative democratic com.m.itm.ents by counterfactually tracing
the causal evolution of different proposals. Thi_s is the feasibility standard developed
in previous chapter by reference to path dependence and HI.

2.2 Why Democracy? Politicisation, Authority, and the Democratic
Deficit
I suggested in the Introduction that globalisation - the shifting of social, political, and
economic authority to the postnational space 3 - cuts away at nation-state in a way that
we find problematic, thus leading to the oft-noted 'global democratic deficit'. At the
same time, global governance is not capable of curtailing global problems due to a
_lack of institutional reach and/or gridlock between different states and other
transnational actors. Both problems are of particular concern because, in some key
regards, globalisation is a self-reinforcing phenomenon. In this section, I argue that
these claims intersect quite meaningfully.

2.2.1 Democracy Beyond Borders: The Democratic Deficit
Before doing so, some definitions are in order. Recognition of the global democratic

3

I take the term 'postnational' from Habermas. Jurgen Habermas, The Postnational Constellation,
trans. Max Pensky (Cambridge, MA: Massachusetts Institute of Technology Press, 2001).
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deficit has given rise to the literature on cosmopolitan democracy. 4 Cosmopolitans, at
their theoretical core, stress the moral (and thus political) equality of all people.
Cosmopolitan views stand in contrast to communitarian approaches that emphasise
the importance of community and statist bonds in generating moral and legal rights
and duties. 5 Although the debates between these camps are quite simply overdrawn,
many theorists have grappled with how democracy can and should operate in today's
world. 6

Adopting a definition explicated by Simon Caney, cosmopolitan democracy is
typically defined as a "political programme [...] in which there are democratic
suprastate institutions charged with protecting people's civil, political, and economic
rights." 7 Cosmopolitan democracy is similarly defined by Mary Kaldor as a layer of
governance above, but which constitutes a democratic limitation on, sovereign states.
This layer of governance is composed of suprastate institutions that coexist with
states, but can constrain state activities in certain areas. 8 I interpret this definition
widely so that institutions (as I discussed in chapter one) refer to both formal and
informal variants.

The global democratic deficit results from the (illegitimate) way that authority is
exercised beyond the state, and the lack of institutional framework to remedy
transnational problems. Cosmopolitan democrats seek to constrain authority through
the addition of democratic institutions and mechanisms in the postnational space.
These calls for cosmopolitan democracy are likely to become more pronounced over
time because the general institutionalisation of authority at the global level is a pathdependent process. As institutions shift to the 'upward' to solve collective action
problems (for example, the United Nations Framework Convention on Climate
Change (UNFCCC)), to facilitate international cooperation (the WTO or regulatory
4

This is a literature which, in the main, began with David Held.
David Miller, On Nationality (Oxford, UK: Oxford University Press, 1995). See also Charles Beitz,
"Social and Cosmopolitan Liberalism," International Affairs 75, no. 3 (1999): 515-29.
6
For an excellent discussion explicating how the primacy of epistemological (rather than ontological)
views have unnecessarily divided cosmopolitan theorists, see Molly Cochran, Normative Theory in
International Relations: A Pragmatic Approach (Cambridge, UK: Cambridge University Press, 1999).
7
Simon Caney, Justice Beyond Borders: A Global Political Theory (Oxford: Oxford University Press
2005), 149.
8
Cited in Daniele Archibugi, "Principles of Cosmopolitan Democracy," in Re-imaging Political
Community: Studies in Cosmopolitan Democracy, eds. Daniele Archibugi. David Held, and Martin
Kohler (Stanford University Press, 1998). 216.
5
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networks), or to harness the utility of supply chains (multinational corporations), these
institutions become 'locked-in'. The successful practice of transnationalisation is then
diffused and adopted by other organisations and networks which also 'go global' in
order to obtain comparable benefits (such as the ability to send credible commitments,
better tax rates, more efficient supply chains, etc.). 9 Firms or institutions that do not
make this move are likely to become uncompetitive, thus reinforcing the need to shift
authority and activity to the global level.

Precisely because globalisation is a self-reinforcing phenomenon, so is the democratic
deficit. As sites of authority shift beyond the state, citizens are removed from more
and more structures which significantly impact their lives. Additionally, the
delegation chains from local or national representation to IOs are increasingly
stretched and attenuated. This obfuscates who should be accountable to whom, and
how accountability mechanisms could be consti;ucted. The ability of citizens ( or even
their representatives) to participate directly in the political processes which bear
heavily on their lives is diminished by the delegation problem. Moreover, networks of
professionals and MNCs are able to lobby national governments and alter domestic
and foreign policy for their own benefit without consideration of those affected
parties. 10

Opinions differ on the extent - or even veracity - of such a diagnosis. Andrew
Moravcsik argµes, quite forcefully, that a social scientific appreciation of world
politics suggests that no domestic democracy is perfect, and most international bodies
are (partially) controllable by democratically accountable domestic govemments. 11 If
we were to strengthen the delegation chain to give all citizens democratic control over
the national leaders who participate in IOs, then the global democratic deficit would
cease to be an empirical issue. Goodhart, in a different vein, argues that much of the

9

Of course, there are examples ofIOs which remain 'local' in their orientation in order to capture
discrete markets. However, companies and organisations which do not 'go global' increasingly find
competitive market and political pressure from beyond the state.
10
The degree to which citizens are removed varies. In some instances citizens vote for a representative
in these institutions (once removed). In other cases citizens vote for a representative who appoints a
delegate (twice removed). Then there are cases where citizens are entirely removed (networks in which
actions in another state decide the policy outcome, citizens in non-democratic states who have no say
for the representative nor delegate).
11
See Andrew Moravcsik, "Is there a Democratic Deficit in World Politics? A Framework for
Analysis," Government and Opposition 39, no. 2 (2004): 336-63.
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globalisation literature suffers from conceptual slippage in that globalisation is seen to
erode state sovereignty rather than democracy itself.

12

Because scholars have

historically linked democracy with the state, and the state with sovereignty, negative
effects on sovereignty are assumed to have negative effects on democracy.

Having made this point, Goodhart contends that we should treat globalisation as "an
impetus for the critical reevaluation of democracy." 13 On this point, I am in complete
agreement. An understanding of why our current juncture in history has led to a
democratic deficit in world politics hinges not just on increased transnational activity,
but upon the increased awareness of citizens to these forces. This is precisely the
reason that Zurn et al stress the importance of authority and politicisation (discussed
below). It is also the reason that Moravcsik's statist approach to democratisation is
unconvincing. IOs, in their own right, develop rules and regulations through networks
and bureaucratic growth. This authority often requires justification from the
international actors themselves, not through attenuated delegation chains within
national structures.

2.2.2 Politicisation, Authority, and Legitimacy
It is clear that the legitimacy of international actors has become a central concern for
those working in and around the topic of global governance. 14 Although legitimacy
stands as a central concept in the analysis of politics and power, it remains something
of a conceptual thicket in political theory and IR. Allen Buchanan and Robert
Keohane separate between normative and sociological dimensions of legitimacy.

15

An

institution is legitimate in the sociological sense when it is widely believed to have the
right to rule. When 'the relevant audiences' accept an institution's rule as appropriate
and worthwhile to obey, the institution is perceived as legitimate. Buchanan and
Keohane are silent on who the relevant audiences might be (stakeholders, affected
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Michael Goodhart, "Democracy, Globalization, and the Problem of the State," Polity 33, no. 4
(2001 ): 528. For a similar argument discussing the benefits of multilateral politics on domestic
democracy, see Robert 0. Keohane, Stephen Macedo, and Andrew Moravcsik, "Democracy-Enhancing
Multilateralism," International Organization 63, no. 1 (2009): 1-31.
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Goodhart, "Democracy, Globalization, and the Problem of the State," 546.
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Ian Clark, Legitimacy in International Society (Oxford: Oxford University Press, 2005).
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Allen Buchanan and Robert 0. Keohane, "The Legitimacy of Global Governance Institutions"
Ethics and International Affairs 20, no. 4 (2006): 405 .

68

parties, citizens). This is not deeply problematic for their account of legitimacy, but it
is vital for democratic legitimacy.

An institution is legitimate in the normative sense when it upholds certain values and

principles. Normative legitimacy offers a way to evaluate and intervene in the
sociological effects of an institution and, as Friedrich Kratochwil notes, apply
legitimacy as a concept of appraisal rather than as a description of its effects. 16 In
reality, normative and sociological legitimacy are strongly correlated. Relevant
audiences are more likely to accept an institution as legitimate if it upholds certain
values and principles in a clear and coherent manner. This thesis is predominantly
concerned with normative legitimacy. I focus upon democratic legitimacy as one
response to the normative and sociological legitimacy deficits of global governance
institutions.
Such an understanding can be extrapolated from the notion of politicisation. 17 States
are no longer the sole actors in world politics (though, to be sure, they remain the
most important). However, the undergirding principle of IR - sovere1gnty - has never
been a fully upheld norm. Historically, states have violated this principle when
waging wars, redrawing political boundaries, and creating international banking
networks, just to name a few. Thus, when scholars recognise that international
institutions and world politics suffer from a legitimacy deficit, the causal reason
cannot simply be a loss of sovereignty for states. Instead, the important factor is that
!Os are gaining authority and becmning politicised. 18 Increased citizen awareness of

this authority leads to claims against the legitimacy of these institutions. One way to
remedy this legitimacy problem, I maintain, is through the instantiation of democratic
.
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Friedrich Kratochwil, "On Legitimacy," International Relations 20, no. 3 (2006): 302-8.
Politicisation, as a general term, simply means the act of transporting an issue into the field of
politics - "making previously apolitical matters political." In other words, politicisation means making
an issue subject to public regulation and debate. See Pieter de Wilde and Michael Zurn, "Can the
Politicization of European Integration be Reversed?" Journal of Common Market Studies 50. no. Sl
(2012): 139.
18
Zurn et al., "International Authority and its Politicization," 69-70.
19
In this way, my discussion of global democracy is not just normativ e. but also a functionalist
response to international legitimacy deficits.
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The term 'politicisation' is drawn from work undertaken by Zurn. 20 IOs, Zurn
maintains, "used to be seen as an international complement to a dominantly national
paradigm." 21 However, this paradigmatic (neo-)realist view has been supplanted by
IOs which are expressions of political denationalisation (globalisation). As world
politics is

inhabited by an increasing number of IOs

(part of complex

interdependence), and as these institutions wield intrusive forms of authority, citizens
and other political actors become aware of this increased authority. Such awareness
leads to reflection upon the appropriate standards of (normative) legitimacy which
IOs should uphold. It is this reflexivity which Zurn describes as the politicisation of
international affairs. 22

Reflexivity is paramount in assessing what is 'new' about the effects of globalisation
and why the democratic deficit has become so pronounced. In a recent piece Zurn et
al extend the logic of politicisation and hone in on the causality of legitimacy
problems. As actors and society reflect on the authority of different IOs, a right to
justification is established. 23 Zurn et al maintain that resistance - and thus demands of
justification - against IOs will continue to rise to the extent that authority is exercised
without "sufficient stocks of legitimacy. " 24 Thus, the notion of politicisation has two
explanatory variables: the increased utilisation of, and increased resistance to, IOs that
gain authority without meeting sufficient levels of legitimacy.

This hypothesis is supported (though only provisionally) by some empirical evidence
broken down into public awareness and public mobilisation. These authors commence
by highlighting statistics from single country evidence (Germany) which shows that
citizens consider the EU, UN, World Bank, International Monetary Fund (IMF)
20

Michael Zurn, "Global Governance and Legitimacy Problems," Government and Opposition 39. no.
2 (2004): 260-287.
21
Zurn, "Global Governance and Legitimacy Problems," 260.
22
It is worth noting that John Dryzek makes a similar argument. He maintains that modernisation and
globalisation has engendered a "growing critical awareness of hitherto taken-for-granted influences on
one's life, and a corresponding ability to question the traditions in which one has been socialized."
Dryzek calls this 'reflexivity'. It is also worth noting that neither Zi.irn nor Dryzek quote the other
scholar. The fact that these authors independently arrived at the same conclusion gives further credence
to the notion that world politics has indeed become a more reflective place. See John Dryzek
Deliberative Global Politics: Discourse and Democracy in a Divided World (Cambridge: Polity Press,
2006) , 20.
Rainer Forst, Das Recht au/ Rechtfertigung. Elemente einer konstruktivistischen Theorie der
Gerechtigkeit (Frankfurt a.M.: Suhrkamp, 2007).
24
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WTO, and the G8 to be very important institutions.

25

They then generalise this finding

by citing the World Value Survey, Gallup Polls, and further German-specific data
which corroborate this hypothesis. While this evidence is notably silent on the global
south (where one would expect demands on legitimacy to be high), the knowledge
and interest of citizens in the actions of I Os does seem on the rise.

From quantitative to qualitative, the authors change gears when stating that
mobilisation against IOs (which exercise increasingly-scrutinised authority without a
stock of legitimacy) is the second component of politicisation. Demands against IOs
have come in the form of anti-globalisation protests from local action groups, trade
unions, CSOs, and NGOs just to name a few. Although the enormous number of
protesters at the Battle of Seattle in 1999 might be an outlier (where at least 50,000
people demonstrated), the number of participants and protesters at G8 meetings and
World Social Forum events has risen steadily, if not exponentially. Additionally
governments, political parties, transnational networks of bureaucrats and experts,
among many other actors have contested the legitimacy standing of different IOs.

2.2.3 Politicisation and Democracy
The notion of politicisation provides a useful launching pad. I agree that world
politics is becoming a more reflexive place. 26 In Zurn et al's entire discussion of
politicisation, and the intervening variable of legitimacy supporting their arguments,
the notion of democracy is almost entirely absent. Zurn et al highlight that
politicisation is correlated (negatively) with an increase in legitimacy standards such
as transparency, inclusiveness, and fairness. Further, output functions (effectiveness
and problem-solving) are intertwined with throughput (procedural) claims concerning
equality and fairness. However, their analysis is hobbled by an avoidance of the
relationship between legitimacy and democracy. Linking politicisation with the calls
for democracy beyond borders is one way to deepen the understanding of
25

Steffen Mau, Transnationale Vergesellschaftung. Die Entgrenzung sozialer Lebenswelten (Frankfurt
a.M: Campus Verlag, 2007).
26
The shift of academic theorising from realpolitik, to the neorealist focus on anarchical structure, the
English School's emphasis on 'International Society', the liberal institutionalist focus on cooperation
and Folk Theorem, and the constructivist emphasis on ideas is not just a driver of public policy and
international events (though academia can have a profound effect), but rather mirrors the increasing
reflexivity that citizens and agents have toward transnational forces.
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democracy. " 33 Bexell, Tallberg, and Uhlin argue that a typical division in democratic
theory is between the representative, participatory, and deliberative models of
democracy. For illustrative purposes, I focus on these three.

Representative democracy "emphasizes the opportunity for citizens to choose
between competing political elites with alternate political agendas" and to use
electoral mechanisms to hold decision-makers accountable for their actions. 34 The
electoral contest provides two key democratic features. First, it gives citizens political
choice and enables them to exercise participation (voting) with respect to those
choices. Second, the election enables citizens to hold their leaders accountable by
sanctioning them with a loss of office if their performance during the cycle was
deemed unsatisfactory. Although there are attempts to graft this model on to the
global system (a topic dealt with directly in chapters three and five), it is clear that no
transnational parties are forthcoming.

Participatory democrats highlight the importance of direct citizen participation as
fundamental to democracy.

Contrary to representative (and Schumpeterian)

democrats, participatory democrats argue that citizen participation in politics is not (or
should not be) reductible to voting. Instead, citizens should be directly incorporated in
the political process. Participatory democrats emphasise that all members of a demos
should have equal opportunity to make a meaningful contribution to decision-making.
Typically inclusion and equality are the fundamental tenets. Within the state such an
ideal takes the form of referenda, citizen campaigns, and civil society activism. 35
Beyond the state, transnational referenda, global judicial access, and civil society
participation are common translations of the participatory standard.

Deliberative democracy, the most recent 'model' in David Held's collection, is a
theory of political legitimacy grounded on the centrality of reason-giving in collective
decision-making. Drawing foundational inspiration from Jurgen Habermas, citizens
(or their representatives) must be able to engage in free and open deliberation over the
forces affecting their lives, and the outcomes of debate must be consequential.
33

Magdalena Bexell, Jonas Tall berg, and Anders Uhlin, "Democracy in Global Governance: The
Promises and Pitfalls of Transnational Actors," Global Governance 16, no. 1 (2010): 81-101.
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Bexell, Tall berg, and Uhlin, "Democracy in Global Governance," 83.
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Bexell, Tallberg, and Uhlin, "Democracy in Global Governance," 84.

74

Whereas other models of democracy take preferences as static during political
participation (voting), deliberators must be prepared to change their minds in light of
the 'better' argument. The dialectic process of deliberation should therefore (re-)shape
preferences, generate consensus, and provide a standard for legitimate decisions to be
built. Deliberative analysis within the state tends to focus on parliamentary debate,
minipublics, the media, and public sphere engagement. In world politics,
communicative action and global civil society deliberation have been touted as
embodiments of the deliberative ideal. 36

As I argued above, thinking in terms of models has led to the almost wholesale
rejection of global democracy by IR scholars. There are three additional reasons why
taking models of democracy to the global level is problematic, perhaps even counterproductive. Although there is some overlap between these points, they are discrete
issues. First, although models facilitate our thil)king by providing clearly articulated
normative and institutional packages, they also constrain our thinking. 37 The tendency
among global democrats has been to adopt a model which has been developed within
the confines of the traditional nation-state. Following the pioneering work of David
Held38 and Daniele Archibugi, 39 cosmopolitan democrats extrapolated statist models
(and institutions) to the transnational arena. 40 There have been many calls for a world
government, global parliaments, transnational referenda, or civil society engagement.
However, taking democracy to the global level - an arena in which it has never been
substantively e4 ercised-will be a difficult agenda. There is no guarantee that any one
model can be transplanted at the global level. Because models fit together as a whole,
we cannot be certain that combining several models or removing certain elements of
one model will engender the desired normative results. The usage of statist models
and institutions is limiting at best.

Second, institutional design is a forward-looking, comparative agenda. Designers
36

The notion of communicative action is explicated substantially in later chapters, specifically chapter
six.
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North, South, East, West, ed. David Held (Oxford: Polity Press, 1993), 1-13.
39
Archibugi, "Principles of Cosmopolitan Democracy."
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Held would possibly deny this charge. However, his argument for courts, parliaments and the
constitutionalisation of international law suggest that this is a reasonable interpretation of his work.
See Held, Democracy and the Global Order, 279.
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have to select between competing pathways and proposals, but we should not conflate
this with selecting between different models. Because of this, we need a fair and
rigorous way to compare the feasibility of different models. If we simply import the
standards of one model (say free and fair elections of representative democracy), then
participatory and deliberative proposals will seem insufficient in companson.
Likewise, if we assume that open and consequential deliberation is the crux of
democracy, then liberal models will often come up short. Focusing on key values that
a process of democratisation should uphold allows me to critique a range of
approaches comparatively without unfairly invoking one model to critique another.
This is crucial because if we adopt a certain model of democracy, the normative and
institutional prescription becomes more or less a fait accompli and not a genuine
choice. To date, institutional designers in a (global) democratic context have not taken
this comparative methodological problem seriously enough.

Third, and more relevant for this thesis, focusing on models and blueprints distracts us
from the process of institutionalisation. As discussed in chapter one, focusing on
process requires consideration of both the infeasibility of bringing about a proposed
institutions as well as real-world consequences of those proposals. As John Dryzek
notes, thinking in "terms of models is often less productive than thinking in terms of
processes of democratisation."41 Searching to improve democracy in any system must
always be context-specific, and models - while successful in some contexts - may not
be productive in an alternate context. In light of this, Bexell, Tallberg, and Uhlin also
argue that it is more fruitful in analysing transnational politics to think about key
values of democracy. These values are detached from any specific model. but are
rather a core value of several different models.

2.3.2 Democracy as an Essentially Contested Concept
At this stage, I want to head-off a potential criticism. Many scholars might argue that
understanding democracy as a process still requires some sort of end-goal. I actually
do not think it is necessary, or even useful, to think in terms of an end-point. Although
I will offer my own prescription, it does not designate a model or end-point but rather

41
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a way to think about democratisation. Thus, I want to mount an argument that the
form and substance of global democracy should be provisional.

A reason that democracy should be provisional is because of its essentially contested
nature. 42 This does not mean, as Dryzek points out, that there are many models of
democracy which vie for our attention (which is also true). Rather, it means that
contestation over the concept of 'democracy' is central to democracy itself.

43

It is

difficult to separate conceptually between what democracy is, and the ways in which
democracy occurs. In any political system, power has a dynamic and shifting quality.
Democratic institutions and procedures must be flexible in order to constrain and
democratise the procedures of other power-holders.

This argument finds convergence with many other theorists. For instance, Heikki
Patomaki and Teivo Teivainan explicitly state tl;iat "democracy is best conceived as a
process of democratisation."44 Eschewing teleological understandings of democracy,
these authors argue that democracy should be seen as an open-ended process in which
the ability to counter corruption and illegitimate power requires on-going
democratisation. 45 Similarly, Ole N0rgaard avers that "democracy is a never-ending
process, and the ideal-type of democracy is never quite reached." 46 He goes on to note
that during democratisation, institutions become the dependent variable upon which
successful democratisation hinges.

Because global democracy is so embryonic, and because democracy is essentially
contested, we should not seek to provide a yardstick or long-term goal for
institutionalisation. Rather, we can think about the institutional design of democracy
as the attainment of normative goals in light of institutional processes and feasibility
constraints. It is both reasonable and meaningful to think of democracy as an on-going
process of democratisation without an end-goal. I do not champion any underlying
42
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essential (moral) feature of democracy such as autonomy, non-domination, selfdevelopment, liberty, or equality. Nor do I think building democracy should always
occur in relation to a certain model (representative, direct, deliberative). Rather, no
such ideal of democracy is necessary for the design process of selecting between
alternate pathways (though whether some fundamental values are ideal-typical in
Weber's sense is open for debate).

The process of democratisation should therefore be seen as contiguous with Arny
Gutmann and Dennis Thompson's notion of provisionality. 47 A theory is provisional
to the extent that "its principles invite revision in response to new moral or empirical
discoveries." 48 The application of provisionality derives from Kant, who noted that
institutions only imperfectly mirror their own normative principles, and that politics
·must be provisional rather than conclusive. In his words, a provisional system "always
leave[s] open the possibility of entering in to a rightful condition." 49 Similarly, Jane
Mansbridge ·argues that democratic theory ought to recognise the imperfection of
democratic decision-making. 50

The provisional view avoids theoretical debates surrounding the relative virtues of
'first-order theories' such as cosmopolitanism, communitarianism, or liberalism.
Because I am interested in how the process of democratisation applies to world
politics, we need to identify which institutional designs help move the global system
in a democratic direction and the mechanisms that foster this goal. The provisional
theory does not give primacy to any specific institution or ideal-type; rather. it
recognises the inherent plurality of justifications which can ground calls for
democracy. Thus, the provisional view focuses upon the institutions and processes
which induce democracy. This is a view supported by Iris Marion Young who deftly
47

A caveat is in order here. My commitment to democracy could, on a strict understanding of
provisionality, be conceived as an underlying value. I counter that by recognising that democratisation
is just one value which could help ameliorate the legitimacy gap in world politics, and that the
democratic deficit - on a purely functionalist understanding - requires democratisation of some sort.
Amy Gutmann and Dennis Thompson, Why Deliberative Democracy? (Princeton. NJ: Princeton
University Press, 2004).
48
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and Leipzig: Walter de Gruyter & Co, 1902), 347.
50
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notes that "a theory of democracy in itself should have little to say about the
substance of welfare policy, but should have a great deal to say about the institutions,
practices and procedures for deliberating about and deciding on a welfare policy. "

51

2.4 Values of Democratisation
Provisionality, at first glance, might seem like a weak foundation on which to build a
vision of global democracy. It is, after all, the absence of any guiding ideal. However,
the notion of provisionality takes the pluralistic nature of world politics and the
essentially contested character of democracy seriously. Provisionality helps focus
upon the non-ideal institutional treatment of the global democratic deficit. I am
committed to three firm principles constitutive of democratisation: equal participation,
accountability, and institutional reflexivity. These values are independent of any
particular model, but are common to many models of democracy. Movement which
advances one or more of these three dimensions can be said to have had a
democratising effect.

Before explicating the nature of these values, it is worth deflecting a potential
criticism. The lack of a guiding ideal, foundational model, or first principle might be
considered problematic when values of democratisation come into tension with one
another. In other words, if institutionalizing more accountability and more
participation is a zero-sum equation in a certain context, how should we make design
choices? Building on the provisional framework made by Gutmann and Thompson,
and supplemented by the canon of work from John Dewey, it is clear that democracy
is not concerned with the realization of "any fixed political ideal, but with the social
preconditions and methodological orientation for democratic reconstruction. " 52 The
provisional (what . Dewey calls pragmatic) approach emphasises cooperation,
institutional collaboration, and problem solving. When values of democratisation are
in tension at the global level, the provisional response suggests a trial-and-error
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Iris Marion Young, "Justice, Inclusion, and Deliberative Democracy," in Deliberative Politics:
Essays on Democracy and Disagreement, ed. Stephen Macedo (Oxford and New York: Oxford
University Press, 1999), 156-57.
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approach to determine which values are more successful, rather than drawing ex ante
on a normative first principle or ideal model for a predisposed answer.

2.4.1 Equal Participation
Democracy - at its roots - is concerned with rule of or by the people. 53 A democratic
system must provide equal and inclusive participation for those rule-takers who find
themselves the addressee of authority. Generally speaking, the more inclusive the
participatory mechanisms within the system, the more democratic the system is. 54
This criterion can be drawn from several models of democracy. Participation could be
limited to equal voting rights ( one-person, one-vote), or involve more direct
participation in referenda or citizen assemblies. Deliberative democrats would also
maintain that equal participation in deliberation (if that deliberation is consequential)
would fulfil a fundamental virtue of democracy. Thus, this criterion can be fairly
applied across several strands of democratic theory.

Equal participation requires the ability for individuals or their representatives to
participate in, deliberate over, and ultimately affect the outcomes of public policy.
This condition stresses the ontological dimension of democracy, in which individuals
and collectives act to create rule which they write and abide by simultaneously. Eva
Erman calls this the condition of 'political bindingness'. 55 Erman rightly notes that
self-determination does not presuppose any political institutional arrangement. We
can viably call a parliamentary system democratic, but a small organisation or group
of people could equally operate in a way that promoted equal participation without
requiring elections.

It is worth addressing, just briefly, how I understand the population of global
democracy. In other words, which actors should be involved in the process of equal
participation? This is an incredibly complex issue. In standard thought. the demos those who are ruled over - are owed standing in the democratic process. However. in
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the postnational sphere, who constitutes 'the people' is much more indeterminate.
This has reinvigorated thought in the attendant boundary problem, which strikes at the
heart of democratic theory on both a conceptual and empirical level. Conceptually,
scholars have spent most of their time determining which institutions and qualities a
democratic system should uphold (the power-related aspect of kratos); they have
presupposed the existence of a reasonably homogenous demos. Within the 'natural'
boundary of the nation-state, this assumption is not overly problematic. However,
beyond the state, no natural congruence is forthcoming.

Within the democratic theory literature, the boundary problem is often conceived as
logically derived from a first-principle. 56 Establishing a democratic political
community requires already knowing who its constituents are in order to ask them
who should participate in forming democratic laws. In other words, a democratic
· 'people' is both requisite for, and the outcome of, democracy-creation. Several
different ways to understand the demos beyond the state have been averred. 57 Goodin
and others suggest that it is those with 'affected interests'. 58 Macdonald argues that
stakeholders are the rightful agents in the process democratic. 59 Buchanan and
Keohane suggest it is the 'relevant audience', though who this precisely entails is not
clear. Marchetti argues that democracy beyond the state should be 'all-inclusive' of
mankind, thus (partially) side-stepping the boundary problem by pushing "democratic
inclusion to the extreme limits."60

These views are all complicated in different ways. Johan Karlsson Schaffer61 and
Hans Agne,

62

in systematic critiques, argue stringently against the employment of the
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all-affected principle for global democracy, which they claim is inoperable for
drawing a demos. This is because 'all-affectedness' collapses into an infinite regress
because saying who is not affected, by definition, also affects that person and their
interests. Erman argues against the stakeholder model on democratic grounds because
it fails to fulfil two basic democratic principles: political equality and political
bindingness simultaneously. Proposals for global democratisation - analysed in
chapters three, four, and five - carry their own interpretation of 'who' democracy is
'for'. A core claim of the top-down, federalist or cosmopolitan democratic model is
that global democracy requires a stringently determined demos. Bottom-up claims put
less stock in the drawing of boundaries for a demos. For these chapters, I simply
accept the rationale put forward by different theorists and analyse the proposals on
their own terms.

In my prescriptive analysis, I opt to remain provisional on the boundary question as
well. In most ·cases of global democracy, I agree that subjection-to-law (the rules and
regulations that rule-makers generate through authority relationships) is the
appropriate criterion of democratic participation. This subjection-to-law metric has
been developed in the democratic literature in response to complications with the allaffected, all-possibly affected, all-actually affected, and all-inclusive principles. 63
Indeed, as Sofia Nasstrom argues, the all subjected principle - that all persons subject
to laws and rules should have a democratic voice at their disposal - is a powerful
device in the theory and practice of democratic politics. 64

Rule-makers exercise authority and create laws/regulations that bind rule-takers in
normatively demanding ways. 65 Rule-makers who wield authority within an
institutional arrangement already participate in the formation of legal rules and
regulations. As such, subjected rule-takers should have the ability to exercise self-rule
through equal participation or hold accountable the appropriate rule-makers.
63

For a defence for "all subjected persons" in (global) democratisation, see Claudio Lopez-Guerra,
"Should Expatriates Vote?" The Journal of Political Philosophy 13, no. 2 (2005): 216-34. Abizadeh
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Moreover, because rule-makers are typically also bound by the rules that they create,
the subjection-to-law criterion explains that rule-makers are themselves rule-takers as
well.

Thus,

decisions

and

procedures

between

rule-makers

also

require

democratisation. Shifting theoretical focus to "all subjected persons" allows me to
detour some thorny issues involved with the affectedness principle (such as: What
interests must be affected? To what degree? Does exclusion from affectedness not
itself constitute being affected?).

However, the subjected-to-law criterion is certainly not without complications. For
instance, wealthy states might be in a position to negotiate with each other over
carbon pricing or emission trade schemes, and only those wealthy states would be
subject to the laws and regulations of that negotiation. However, it seems strange to
say that developing states - which are most problematically impacted by climate
change - have no democratic standing in those negotiations just because they are not
directly subjected to the laws being discussed. 66 Just as the institutions of democracy
should vary in specific contexts, it might tum out that the principle required to
delineate a demos also varies from situation to situation.

2.4.2 Accountability
Accountability is a core feature of most democratic systems. On a purely
etymological level, accountability refers to one agent giving an account of their action
to another. However, this is a weak understanding of accountability, and not sufficient
for a democratic conceptualisation. On my understanding, accountability implies that
some actors have the right (1) to hold other actors to a set of standards, (2) to judge
whether these standards have been met, and (3) to impose sanctions if the standards
are not met. 67 Accountability is only democratic if the agent giving account is the
wielder of authority (the rule-maker), and those actors imposing sanctions are the
relevant public (the rule-takers). The people or demos aggregate their preferences
after an account is given and lay judgement. Within the state, the social choice
66

Potentially, we could draw the bounds of subj ectedness so wide as to incorporate those actors who
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all-affectedness.
67
See also Ruth Grant and Robert 0. Keohane, "Accountability and Abuses of Power in World
Politics," American Political Science Review 99, no. 1 (2005): 29.
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mechanism for aggregation is an election or referendum, and the sanctioning is a loss
of office.

Effective accountability requires mechanisms for communication between rulemakers and rule-takers. Rule-makers should be as transparent as possible, and ruletakers should exercise their judgement (sanctions) in light of how rule-makers
perform. Sanctioning thus plays an ex ante role in how rule-makers act: because they
wish to avoid being sanctioned, they attempt to act in the interest of the common
good. This standard of accountability is also incorporated in many different models.
Representative and participatory democrats use election and grassroots inclusion
respectively. Deliberative democrats demand answers and sanction rule-makers who
fail to provide adequate justification for their actions in light of standards of public
reason.

In a postnational context, the notion of accountability raises many questions. In the
absence of electoral processes, how can actors be sanctioned? Should we build
electoral

institutions

or

think

about

alternate

mechanisms

through

which

accountability can occur? Does the fluidity of interactions at the global level make it
overly difficult and cumbersome to pin down who precisely should be held
accountable and to whom? These are all important issues to be explored m a
provisional manner.

To reiterate I opt to take a minimalist notion of accountability so as to apply it to a
wide variety of proposals without 'stacking the deck'. An assumption that elections
are the sole way to fulfil the sanctioning component of accountability would unduly
reify statist conceptions of democracy (a key argument in later chapters). Thus, in line
with the understanding above, democratic accountability entails curbing arbitrary
authority. 68 Agents who wield this authority must provide open and transparent
information about their practices and standards. In the event that these standards are
not upheld, sanctioning is imposed. The formulation of accountability can be applied
relatively evenly across a gamut of proposals without privileging any one model.

68
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2.4.3 Institutional Revisability
Finally, the institutions which constitute the democratic system must be revisable over
time. Institutions in a vibrant democracy should be subject to question and
contestation. Whether these institutions are parliamentary rules, constitutional
amendments, local experiments, or even informal discourses, a degree of
provisionality is required. Democracy, as rule by the people, requires institutions that
reflect the changing 'general will' of those people. Of course, it is not the case that
institutions should always reflect that will; we would not want to say that the majority
of people could co-opt a political system by gerrymandering the electoral boundaries
and subjecting their will over the minority. But a degree of revisability is needed.

Institutional revisability thus has two components. First, democratic institutions (and
the system itself) must be flexible and capable of being changed, reshaped, or
recalibrated. Because an institution is always influenced by (and in turn influencing)
its environment, the institution must be able to adapt in the fac~ _of contextual shifts
and uphold the normative values which it is supposed to instantiate (equal
participation, accountability, and so on). Second, at the level of the democratic
system, revisability also means institutions should work symbiotically with other
institutions. Given the wide-ranging nature of the global democratic deficit, multiple
institutions and institutional schemes will be required. As such, democratisation is
about having flexible institutions which can be altered in light of democratic
contestation.

I do not argue that responsiveness is the 'gold standard' or 'ideal' of democracy, as
John May and Robert Goodin have contended. 69 Both equal participation and
accountability should not be jettisoned even if an institution is systemically
responsive70 to the will of the majority. But as Michael Saward argues, it is important
to separate the definition of democracy from "its justification, conditions and links

69

See John D. May, ''Defining Democracy: A Bid for Coherence and Consensus," Political Studies 26,
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with other values, and from the extent of its realisability in the complex modem
world." 71 It seems justifiable to me that all democracies contain institutions and that
institutions wield power. Institutions must be able to adapt to accommodate changes
in social norms and new information. Moreover, given the provisional nature of
democratisation outlined above, having revisable institutions is important.

Overall, these three normative criteria are endemic to many different models of
democracy, but exclusive to none. Some degree of institutional reflexivity, democratic
accountability, and equal participation is necessary in a democracy. The better a
system fares on each desideratum, the more democratic it is.

2.4.4 Values of _Democratisation and Institutional Design: Pragmatic
Equilibrium
To this stage, I have identified why democracy is useful as a standard of legitimacy in
world politics, and cautioned against the usage of 'models'. There are two
predominant reasons for this. First, democracy should be seen as an on-going process,
and we should not assume that any particular model is the 'best fit' for the global
level. Second, institutional design is a matter of choosing between alternate pathways
toward a proposal. We should not make proposals reducible to models. The three
normative standards identified above apply equally to several models of democracy
(thus holding a methodological advantage), and enable me to look at the process of
each proposal in isolation, and in a comparative sense.

Institutional design involves thinking about how causal mechanisms of institutional
change either promote or undercut these normative values. This should be a back-andforth process. \¥hen we set about diagnosing what is wrong with the world, and
suggesting institutional designs to remedy the symptoms, we must necessarily shift
our understanding of social reality. Because social conditions are in constant flux. the
diagnosis of problems must be revised over time as conditions change and our own
understanding alters/sharpens. Such a framework can be taken from what Archon
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Fung calls pragmatic equilibrium. 72 Fung laments the fissure between normative
political theory and empirical political science. To bridge this gap Fung argues that
pragmatic equilibrium "specifies a relationship among underlying values and goals,
institutional prescriptions, and the empirical consequences of those prescriptions."73
This involves having a normative commitment, a problem or set of problems to which
this normative issue applies, and finally testing a solution through institutional
prescriptions. As new empirical information is uncovered, we should be prepared to
revise our initial normative commitments (provisionality). As our normative base
shifts, we must alter our institutional prescriptions in the next test. Additionally, each
test should specify alternate institutional solutions which might feasibly uphold the
normative commitment. If the current prescription upholds the normative commitment
better than alternate feasible solutions even in light of trial-and-error and new
empirical information, then the proposal is in pragmatic equilib_rium.

This framework entails three distinct steps. First, we require a normative commitment.
I hold a provisional understanding of democratisation which is instantiated as three
-

core values: equal participation, accountability, and institutional reflexivity. Second,
this normativity must apply to some empirical problem: the legitimacy and
democratic deficit of international rule-makers. Finally we require a way to test the
normative commitment. The forward-looking, comparative nature of design makes
this standard difficult, but prospective analysis of feasibility for a proposal is possible
through a focus on the causal mechanisms of institutional development and change.
One prominent mechanism is path dependence. The task of designers is to establish
which proposal upholds those normative standards with respect to the institutional
issue of path dependence.

2.5 Concluding Remarks
In this chapter, I elucidated several reasons why it is more productive to think in terms

of a process of democratisation than models of democracy. Not only do models
72

Archon Fung, "Democratic Theory and Political Science: A Pragmatic Method of Constructive
Engagement," American Political Science Rf;View 101, No. 3 (2007): 443-458. The pragmatist element
is taken from John Dewey, The Collected Works ofJohn Dewey: The Electronic Edition,
(Charlottesville, VA: Intelex Corporation, 1996).
73
Fung, 'Democratic Theory and Political Science', 444.

87

constrain our thinking by providing pre-packaged normative and institutional
conceptions, but they shift our attention away from the process toward an end-point.
This is ironic because the institutionalisation of democracy is predominantly an ongoing exercise, not the realisation of some final goal.

Because of the globalising nature of today's world, it is increasingly important to be
attuned to how we apply standards of democracy. Globalisation has forced academics
and practitioners to re-think the state-centric notion of liberal democracy and look
towards a multitude of different institutions that could bring democratic legitimacy to
the global level. 74 Most theorists would agree that the global democratic deficit cannot
be eradicated through one institution. Rather, due to the disparate nature of the global
system, it will take a wide variety of actors to generate more democratic legitimacy.
Given that we will require a wide variety of actors and institutions that utilise many
different concepts of democracy, it seems vital to have a way of undertaking
comparative democratic analysis of these institutional schemes and how they will
induce democratic change and stability. The next two chapters begin the comparative
analysis: I focus upon how institutional designers should evaluate the current idealtypical proposals for 'top-down' or 'bottom-up' global democracy.

4
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CHAPTER THREE

Transformative Pathways to World Government
3.1 Introductory Comments
As noted in the Introduction, proposals for global democracy can be differentiated,
roughly, into three ideal-types: cosmopolitan democratic, federalist, and polycentric. 1
Cosmopolitan democracy involves a process of piecemeal democratisation in which
states remain the primary unit of world politics in the short term. These states should
be internally democratic and should form a transnational democratic union through
which individuals gain access in the long-term. Cosmopolitan democratic proposals
are the object of analysis in chapter five when I apply the historical-institutionalist
critique and argue against the experimental merits of such a process.

The two other ideal-types - federalism and polycentrism - provide the backbone of
chapters three and four respectively. This dichotomy reflects the oft-drawn distinction
between 'top-down' and bottom-up' schemes for global democratisation. Top-down
proposals, at the extreme, call for global federalism, entailing what most scholars
would call a 'world government'. The most important similarity across WG proposals
is the dilution of sovereignty. Global problems, according to proponents, require
strong, global institutional solutions that should stand above and beyond the reach of
nation-states, capable of exercising authority (and even coercive power) against those
states. These institutions would be democratic, involving people directly in decisionmaking processes, but existing alongside partially sovereign states and sub-state
communities.

The core argument of this chapter is that building a WG risks locking-in existing
power imbalances that characterise world politics. Such institutionalisation would

1

Archibugi, Koenig-Archibugi, and Marchetti, "Mapping Global Democracy," 6-7. These authors refer
to confederalism rather than cosmopolitan democracy. Confederalism refers to leagues of democracies
and statist approaches to global democracy. I have moved toward cosmopolitan democracy as an idealtype.
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undercut the normative values of democratisation profoundly. In order to analyse the
transformative process of institutional development, and thus provide information to
designers about which pathway to follow, this chapter is divided into four sections.
First, I undertake a brief discussion of the history and importance of the concept of
WG. I suggest that, although a WG is not likely forthcoming, probing the institutional
implications of WG helps shed light on other transformative pathways for global
democracy.

Second, I expound three different proposals for a WG. These are Luis Cabrera's
Political Theory of Global Justice: A Cosmopolitan Case for the World State,2
Raffaele Marchetti's Global Democracy: For and Against: Ethical Theory,
Institutional Design, and Social Struggles,3 and Andrew Kuper's Democracy Beyond
Borders: Justice and Representation in Global Institutions. 4 There are, of course,
many other specific proposals (even some elaborated by these proponents in article
and chapter form). However, these three books represent analytically sophisticated
efforts and have generated significant debate in the field.

Third, the historical-institutionalist criteria are applied to these different proposals to
analyse how the non-ideal implementation of a WG would develop through time.
This, to reiterate, entails analysing the moment of design and subsequent development
of different institutions. I focus upon several different causal mechanisms, most
notably path dependence, to understand the potential transformative pathway. Where
appropriate, I also refer to alternate mechanisms of change, such as rational choice. to
bolster this analysis.

Finally, I tease out the connections between the proposals and highlight their
similarities and differences. I then ask whether the transformative process would
undercut or support the normative democratic criteria developed in chapter two. This
maintains the feasibility and normativity aspects of design, and provides crucial
information for thinking about proposals for a WG. In the next chapter, I employ the
2
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same methodology to analyse the pathways of 'bottom-up' or 'polycentric' proposals.
This facilitates rigorous comparative work, and enables me to evaluate how each
ideal-type fares independently and in relation to others.

3.2 The Concept of World Government
Although the concept fell out of favour during the second half of the 20th Century,
"the last decade has witnessed a remarkable resurgence in rigorous thought on global
government." 5 This recent reinvigoration is not an aberration. The 'heyday period' of
WG advocacy, directly after World War II, saw an eclectic group of natural scientists,
journalists, politicians, academics, and social critics joined the WG chorus. Cabrera
catalogues how Albert Einstein, H.G. Wells, Martin Luther King, Nobel-laureate
Thomas Mann, U.S. Supreme Court Justice Roberts, British MP Henry Usborne and
many others saw a world government as the antidote to global problems. 6 Prior to this,
key thinkers in the history of political theory such as Hugo Grotius (the father of
international law), Pierre Dubois, Abbe de Saint-Pierre, Jeremy Bentham, and
(perhaps most notably) Immanuel Kant all engaged with the ideal of a WG.

Within the first decade of the 21st century or so, the notion of a WG has resumed its
place as a serious object of investigation by IR scholars, economists, normative
political theorists, and global justice ·academics. Proposals stemming from IR and
global justice most inform this thesis. In IR, Campbell Craig, 7 Daniel Deudney, 8 and
Thomas Weiss 9 have made major contributions to the resurrection of the global state
and WG concepts. 10 Perhaps the most notable argument has come from Wendt, who
recently advanced a teleological argument that a world state is in fact inevitable. 11
5
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This argument is based on a two-fold explanation: first, micro-level interactions in
which agents' 'struggle for recognition' of their subjectivity generates collective
identity and eventual solidarity. 12 At a global (macro) level, these micro-level
interactions are structured by the 'logic of anarchy' in which increasingly destructive
military technology requires institutionalised curtailment. The result, Wendt argues,
must eventually be a world state. 13

That calls for a WG have waxed and waned over time is unsurprising. At different
junctures in history, prospects for a WG seem more or less feasible. At alternate
times, a WG will seem more or less desirable. This is most true in the wake of
international or global wars which tend to elicit demands for institutionalised modes
of curbing future warfare. It is therefore curious that WG thought is becoming a
prominent ideal for academics and practitioners alike.

As I argued in chapter two, revival in WG thought has gathered momentum due to the
dual (yet related) issues of the global democratic deficit and politicisation. Today, as
authority increasingly escapes the confines of the nation-state, political, social, and
economic decisions are wielded by a wide variety of transnational actors. Key actors
in different IOs - the rule-makers - are not responsive to the preferences of ruletakers. Thus, IOs lack a democratic quality themselves. Just as importantly, the
current infrastructure of global governance is not sufficiently able to tackle global
problems or remedy global injustices. Combined with the democratic deficit is Zurn et
al's argument that global politics have reached a reflexive stage in which an
increasing number of actors pay attention to, and act upon, the processes of world
politics. 14

Politicisation and the democratic deficit both represent a core functional reason why
WG proposals have re-entered academic discourse.

There are also

good
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epistemological and ontological reasons to consider the possibility of a WG. The

notion provides a useful counterweight to the staple of anarchy in IR theorising.
Realists posit that the world system is anarchical, and states must guard against the
naturally aggressive behaviour of others states to obtain security. Neo-realists argue
that anarchy forces states to adopt competitive patterns of behaviour states,
irrespective of their domestic economic and political structure. This is what Kenneth
Waltz calls the third-image of politics. 15 Waltz argued that the absence of effective
supranational agencies to regulate the clashing interests of states evokes competition
at best, and war at worst.

Interestingly, the two dominant paradigms of IR over the past 30 years have also held
on to 'anarchy' as an analytical touchstone. The principal endeavour of liberal
institutionalists/rationalists is to determine how international cooperation can occur
under anarchy. 16 Wendt, in a pioneering work of constructivism, positions his
argument against Kenneth Waltz's third-image understanding of IR. 17 Wendt
concedes that anarchy exists, and that it has causal effect. Wendt disagrees, however,

--

that it necessarily engenders self-help behaviour. Rather, Wendt maintains that the
interests and identities of states are not given, and that anarchy can have a wide range
of effects on how states construct their identity, and thus how they respond to
international interaction.

Grounding a .theory of international relations in assumptions about anarchy has both
conceptual and empirical benefits. However, it also has limitations. This is because
even the core values upon which international institutions and rules are built are in a
constant state of flux. 18 Chris Reus-Smit maintains that fundamental institutions - the
stable sets of rules which animate international politics - vary over time as
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international orders change. 19 As such, the precise institutional architecture of
international society is contingent upon the inter-subjective values which define
legitimate agency and action. As these values shift, we should be prepared to analyse
divergent institutional practices as a way to shed light on the nature of change in
international politics.

The shift toward reflexivity described by Zurn et al means that the "dynamics that
could lead to fundamental changes in world politics" are malleable, and hence the
institutional expression of said change are still 'up for grabs'. In this sense, the
concept of WG pushes the bounds of how we think about the future of international
relations. It is not immediately obvious, I concede, that a WG is forthcoming (the
reality is that one is almost certainly not). However, probing the institutional
implications of such visions sharpens our questions about the limits of institutional
design and processes of democratisation in world politics.

In assessing the potential utility of a WG for institutional designers, we must take the

transformative process seriously. Most proposals for a WG are typically framed as
ideal aspirations that should be emulated as closely as possible. However, there is an
ineliminable gap between ideal conceptualisation and non-ideal instantiation that
emerges through institutionalisation. 20 Because of this, we need to analyse the impact
that different causal mechanisms, the situation of actors, their relative bargaining
positions, and other factors have on the normative project of WG-building. I maintain
that when thinking about a WG (or any normative proposal for global democracy). we
cannot skirt issues surrounding the structure of the institutions, the sequence in which
they are developed, and the interplay between the prescribed institutions and the
broader setting of implantation.

19

Christian Reus-Smit, The Moral Purpose of the State: Culture, Social Identity, and Institutional
Rationality (Princeton: Princeton University Press, 1999).
20
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3.3 World Government Proposals
A WG entails the more or less complete restructuring of the global political system.
Normatively speaking, a democratic WG would ideally be able to give all rule-makers
equal say in the exercise of authority and formulation of global rules/regulations. In
terms of design, a stylised, yet ideal, blueprint is drawn-up which should be emulated
as closely as possible. 21 Proponents tend to concede that such a model is "of reduced
worth for illuminating short-term reform", but "remains fully valid for formulating a
critical stance for the political circumstances of our time and for guiding our political
action for the long-term." 22 As this chapter shows, separating process from outcome is
not a productive way to think about design, and hence the obtainment of normative
standards over time.

3.3.1 Luis Cabrera~ Cosmopolitan Case/or the World State
Cabrera describes his own program of global democracy as a _yersion of "strong
institutional cosmopolitanism." 23 Cabrera holds a view of moral reciprocity
throughout his book in which "all individuals should be considered the proper
subjects of distributive justice, regardless of their states' embeddedness in the global
economy." 24 This is because all persons have certain self-development rights, such as
access to "resources and opportunities to enable them to form and pursue a robust life
plan."

25

This commitment to a universal right for self-development intertwines with

his commitment to cosmopolitanism. After laying this theoretical foundation, Cabrera
then turns towards explicating the strong institutional scheme required for his version
of cosmopolitan distributive justice. Cabrera argues continuously that moral
cosmopolitans should advocate strong institutional cosmopolitanism. This requires the
"restructuring of the global system to bring states under the authority of just

21

There are certainly two different ways to think about design at play here. The 'ideal' version seeks to
create a blueprint which guides designers. The non-ideal focus on process simply seeks to improve the
status quo with respect to normative values. This latter method better accounts for issues of
institutional development.
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supranational institutions. " 26 It is this subjugation of states to a set of supranational
entities which largely distinguishes liberal cosmopolitans from WG theorists.

Cabrera's scheme for a globally re-drawn system of democratic governance entails
what he calls 'an economically and politically integrated alternative' for global
democracy. In this type of system, institutions and mechanisms needed to obtain
compliance should be varied and effective. Similar to the EU, Cabrera's WG would
directly incorporate people into the system, while maintaining partially sovereign
states and discrete political communities. 27 Additionally, Cabrera envisages a variety
of cross-cutting, issue-specific institutions to draw out and solidify his normative
commitment. The two-track version of institutional mechanisms makes Cabrera's
proposals more sophisticated than most previous WG schematics.

Cabrera's integrated alternative is a multi-level system of constitutional global
democracy, in which current states and sub-state governing bodies would be
embedded in regional organisations, and in tum these organisations would be
embedded in global bodies. Beyond this there is a reserved role for trans-state actors
and authorities to create "important horizontal linkages." 28 This system, he holds,
would be balanced by both supremacy (the granting of powers to higher level bodies)
and subsidiarity (the rule where issues that can be dealt with at a lower level of
governance must be done so ). 29 Cabrera's federalist vision helps to create factions
and, as with Madison, he suggests that the federalist system allays fears of majority
tyranny.

The exact road toward attaining this WG is not concretely delivered by Cabrera.
Despite his usage of the EU system as an example, it is not clear that the EU system
has provided more democratic autonomy to individuals, or that the method of
development could or should be replicated. 30 What is clear is that his multi-level
26
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system requires a gamut of governance mechanisms operating concurrently to provide
the types of moral cosmopolitan values that he seeks in a hierarchical formation. What

1s m1ssmg from this analysis - and what is provided here - is how institutional
processes affect and afflict the likelihood of attaining fundamental democratic values.

3.3.2 Raffaele Marchetti's Federalist Global Democracy
In his 2008 book, Marchetti offers another serious contribution to the burgeoning

global democracy literature. Marchetti' s thesis is essentially two-fold. The first
outlines a consequentialist account of global justice which Marchetti feels is
compatible with an argument for global democracy. The second task, and the more
relevant one for this thesis, is to build a model of global federalism. As he argues, in
the current debates on cosmopolitanism, - the case for world federalism is
undervalued. 31 As such, Marchetti sets about defending (or rather advocating) a
federal structure for world institutions as an ideal instantiation of global democracy.
For him, the issue of transnational exclusion should be avoided in any model of global
democracy and thus it becomes a focal point of his argument for WG. 32

According to Marchetti, this federalist structure is a replacement of the current
international system as we know it. Marchetti is a proponent of global parliamentary
structures in ·an extreme form: he holds that his model "would entail revising all
international organizations in order to allow the direct participation of citizens
through direct elections. " 33 As with Daniele Archibugi elsewhere, 34 the realisation of
Marchetti's model of federalism hinges primarily on the UN as the vehicle of global
democratisation. "Reforming existing international organizations requires first and
foremost the reform of the United Nations - a complex and contradictory
organization." 35 Marchetti claims that the General Assembly (UNGA) should be

31
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redesigned to act as a global parliamentary assembly, and a separate body - a
constitutional court - should be established.

Marchetti is unfortunately ambiguous on the precise process through which this could
occur. As Heikki Patomaki has noted, Marchetti typically only allots one or two
sentences to the actual feasibility for moving toward global federalism. 36 However,
Marchetti is clear that a reformed UN would absorb some sovereign power, but still
share power with states. The General Assembly (GA) - acting as a parliament would have specific jurisdiction over some global problems and GA resolutions
would be legally binding, under a strengthened system of international law.

Marchetti's federal democracy, on an institutional level, consists of a four-fold
political focus on formal guarantees and rights. This ranges from the individual level,
state and regional level, through to the global level. At each level, individuals are to
be considered equal and entitled to equal political participation by virtue of an allinclusive principle of democracy (hence Marchetti' s scepticism of stakeholder models
of democracy that often lapse onto the all-affected principle for the drawing of global
demoi). Equality plays out in terms of one-person, one-vote in his electoral system of

global democracy, with a global parliament and a global constitutional court drawing
the jurisdictional boundaries of subsidiary political levels. He notes that, as with the
EU, the principle of subsidiarity applies. 37 It is not difficult to see the similarities
between Marchetti and Cabrera's works. Although they take different normative
orientations as the theoretical basis of their works, the institutional output is quite
similar.

As with Cabrera, Marchetti stresses the virtues of federalism for solving global
problems. He suggests that federalism - the division of political authority along two
or more institutional levels - benefits the system by combining localism and
universalism. 38 This calls for a democratic union of states. At the global level. this
means power would be transferred to a central government responsible for "the
36
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peaceful and lawful solution of political, economical or social international
conflicts." 39 The decisions reached by the WG - parliament, courts - and enacted
through its mechanisms - international/federal policing, bureaucracy, the UN bodies,
etc - would apply directly to people and not to states, per se.

3.3.3 Andrew Kuper-s Democracy Beyond Borders
I begin this section with a caveat. In this chapter, I bring together three similar, but
distinct, proposals for WG. I have chosen these three because the institutional
programs are well developed while the theoretical underpinnings vary. Andrew Kuper
would perhaps object to his categorisation as a world government advocate. In fact, in
chapter one of his book, Democracy Beyond Borders, he argues that a world state is
not necessary to generate a just global institutional structure. However, because Kuper
is calling for a dispersion of sovereignty, the reform of major IOs, and the enactment
of strong institutional cosmopolitanism, I consider him a world government (though
not world state) advocate.

Kuper begins his book with a critical re-assessment of John Rawls' statist orthodoxy

°

and Jurgen Habermas' communicative action thesis. 4 Kuper seeks to identify flaws in
the works of both authors and argues that the nation-state should not be viewed as the
fundamental political unit of a globalising world. For Kuper, the global system should
be redeveloped to entail a complex multi-level configuration of local, regional, and
global institutions. This system would uphold the virtues of what he calls 'responsive
democracy' in which institutions are geared towards responding to the needs of the
relevant publics.

Responsiveness therefore forms the basis of Kuper' s normative commitment. In
establishing his model for responsive democracy, Kuper argues for a nested series of
rules to be established akin to a functionally plural version of sovereignty (called
plurarchy).

39

41

Under this model, the sovereignty of states is limited and dispersed
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°Kuper, Democracy Beyond Borders, 7-74.
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among other global institutions. Kuper follows (as Marchetti and Cabrera do) the EU
practice of subsidiarity as a guide to delineating authority of action.

42

Kuper argues

that the actual road-map for institutional transformation "can be derived from the
histories of relatively successful federal states, where there have been sustained
attempts to carefully allocate definite power and responsibilities." 43

In concrete terms, Kuper proposes three changes for the global order to reach the ideal
of responsive democracy and overcome the current democratic deficit. These are: the
formalisation of accountability structures to link people with political authorities (a
type of ombudsman relationship); the incorporation of non-state actors into formal
governance structures to learn from their strengths and regulate these entities; and
finally, the establishment and enactment of a written charter of obligations to codify
international law. This global accord - an instantiation of plurarchy - represents a
departure from classic liberal conceptions of democracy as his institutional
innovations do not mirror those of nation-states. However, similar to the previous two
authors, although there is much discussion of institutional ends, the means by which
they may be obtained are under-developed.

Kuper argues that his model will augment both vertical and horizontal responsiveness.
Vertical responsiveness is achieved through channels of dissent, which reflect (neo)republican institutions of contestation such as those offered by Philip Pettit.

44

Vertical institutions are largely independent bodies, designed to elicit explanations
and change from other governing bodies. The horizontal responsiveness is generated
through "accountability agencies or channels of scrutiny. " 45 These institutions are
designed to disseminate information rather than to enact or induce change directly
from IOs, MNCs or nation-states. 46 This entire institutional constellation that Kuper
seeks to induce would be underpinned by what he calls the 'Charter of Obligations. '

47
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Ultimately, Kuper is calling for a greater plurality of transnational power-holders.
Interestingly, Kuper clearly states that maintaining a complete set of global
institutions working symbiotically "requires detailed attention to institutional
design." 48 In normative terms, Kuper's argument for a global federalist order, in
which multiple levels and loci of governance are matched by multiple institutions,
rests upon responsiveness. By this, Kuper means that a new institution should only be
introduced, following a principle of subsidiarity, if such new institutions will exercise
authority to increase "the overall responsiveness of representative structures."49

However, Kuper is not clear what this design process should entail, nor how it can be
upheld in conjunction with his normative commitment to responsiveness. Moreover,
he does not explore how the development of his proposed institutional scheme may
play out, despite his argument that institutional ideals should take stock of power and
knowledge asymmetries. He does, though, outlay four practical institutional
recalibrations for global institutions that constitute instantiations of responsive
--

democracy. These are: 1) making the International Criminal Court (ICC) more
effective; 2) extending the jurisdiction of the International Court of Justice (ICJ) to
more closely resemble the European Court of Justice (ECJ); 3) altering membership
and decision procedures of the UN, and finally; 4) restructuring Transparency
International to act as an 'accountability agency'. As a work in political theory,
Kuper' s model only attempts to sketch a skeletal framework for design.

In the fourth section of this chapter, I synthesise these approaches to WG and advance
my historical-institutionalist critique. Once again, I concede that my analysis is just
one framework for analysing change over time and (potentially) extracting
institutional problems. However, given these proposals require major institutional redesign in the anarchic global order, it is worth subjecting these proposals to detailed
institutional criticisms to determine how best to advance fundamental democratic
values.

48
49
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3.4 Historical-Institutionalist Critique of World Government
Cabrera and Marchetti build upon (distributive) justice-based accounts as a normative
rationale for restructuring the global system (personal development for Cabrera, and
non-exclusion for Marchetti). For Kuper, his commitment is politically normative as
he focuses on the responsiveness of the system. While the precise normative
commitment varies, the institutional framework is strikingly similar. All three call for
a reform of the global order in which sovereignty is dispersed and authority shifted
both vertically and horizontally. The proposals are federalist in nature (gleaned from
Madisonian insights) and uphold a principle of subsidiarity. Perhaps most notably, the
proposals offer something of a dual-track model of WG: an integration of
supranational institutions with international civil society. Finally, the institutional
frameworks developed are all wide-reaching and multi-nodal. They require a wide
range of institutions working harmoniously and symbiotically to uphold the ideals for
which each theorist strives. They are underpinned by some global constitution, charter
or framework to guide these normative values in the non-ideal world.

The transformative process of all three proposals - from normative ideal to
institutional reality - is under-specified. This creates a gap in our understanding of the
ways institutions develop and the effects that inter-locking institutions have upon each
other within the wider scheme. Second, the temporality of these reforms is not
addressed. As elucidated in Charles Tilly's oft-cited quote, "when things happen
within a sequence affects how they happen". 50 Discussing institutional design without
specifying the order is akin to trying to learn a language by reading a dictionary from
start to finish and trying to remember the words without learning grammar or syntax. I
discuss the process these proposals entail in terms of their structure, sequence. and
setting. I then apply the democratic values to test the democratising potential of the
processes.

°
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3.4.1 The Structure of World Government Institutions
How would the proposals for a WG develop through time? Cabrera and Kuper focus
upon vertical and horizontal institutions of political accountability to help counter the
democratic deficit. This calls for a constitutional global order underpinned by a strong
institutional scheme. This should occur through a "gradual creation of a more
integrated global system" that seeks major redistribution of goods under a more just
global arrangement. 51 Cabrera focuses on the recalibration of the ICC and the ICJ to
better represent cosmopolitan imperatives by becoming global courts. The jurisdiction
would thus be expanded both in terms of scope and scale, over all persons, regardless
of citizenship or place of birth. 52 This same sentiment is expressed by Kuper in his
prescription for responsive democracy. Cabrera also argues that the WTO should
become a more transparent and accountable supranational entity. Likewise, Marchetti
emphasises the need to expand the jurisdiction of the ICJ and ICC, as well as
employing the UN as a vehicle for global democratisation.

There are several initial complications related to the bargaining positions of different
actors in the current IOs through which transformation toward a WG is supposed to
occur. First, it seems unlikely that those actors in charge of major IOs would give up
their own authority. This is because these institutions already exhibit strong degrees
of path dependence. The UN and WTO are charged with fulfilling certain
international tasks and the addition of democratic rules - a form of institutional
layering - is difficult to envisage. Although some IOs have begun to adopt democratic
standards such as transparency and (limited) accountability practices, the impetus for
this is due to drift in environmental context which is eventually reflected by
institutional rules. As a norm of inclusion or transparency gains traction at the global
level, it can become an environmental feature which actors use as a standard against
which to hold different institutions.

Drift, according to Mahoney and Thelen, only provides a weak causal mechanism· that
is not easily controlled by actors. 53 This is because actors within an institution cannot
51
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control environmental factors. As individuals tend to be risk averse under conditions
of uncertainty, it is much more likely that actors will resist change and thus privilege
the status quo. 54 In the case of adopting democratic mechanisms, it seems clear that
international actors will be even more risk averse. The potential pay-off from
accepting democratic oversight or inclusion is a bolstering oflong-term legitimacy. 55
However, legitimacy is a rather intangible quality, and actors tend to heavily discount
long-term values. In the short term, democratic mechanisms are likely to be inefficient
and jeopardise the roles of power actors within the institution. It is thus more likely
that key actors in IOs will not care about long-term legitimacy, and try to hold on to
short-term authority. Pierson highlights how, in situations where actors have short
time horizons, institutional change is harder to engender and path dependence
becomes reinforced. 56

This bears upon the design process toward a WG. As vehicles of change and stability,
IOs are generally hierarchically ordered, and contain multiple veto points to guard
against wholesale change. This is not to suggest that veto points make change
impossible. However, as both Tsebelis and Pierson have noted, an increase in the
number of institutional veto points makes reform more difficult to attain. 57 As such,
even if key actors who head-up different IOs want to introduce a WG, the process is
still very difficult to enact. As a result of these veto points, hierarchical organisations
are typically sticky in a path-dependent sense. Reform proposals for the UN, as many
academics have recognised, are quite distant due to the veto-powers of the Security
Council. 58 The W TO might also not fare any better. The Ministerial Conference 54
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sitting atop the WTO structure - only meets every two years, and theoretically
operates on a 'one-country, one-vote' system that requires majority voting in principle
to enact change. In practice, the situation is even more burdensome. Votes have never
been called, and decisions are only made by consensus, with market-size being the
main bargaining tool. 59 As David Leebron notes, although the WTO has become
somewhat responsive to international law, actors within the WTO are still highly
selective in their "dynamic interpretation of the GATT rule", often reinforcing current
standard in formal terms. 60

The same is true for the ICC. Although formally distinct from the UN, the ICC and
UN are inextricably linked. The UN facilitated the establishment of the court, and the
UNSC still retains power 'under some circumstances' to block prosecution of global
cases by the ICC. The UN can also refer cases to the ICC under Article 13(b) of the
Rome Statute, which also stipulates other mechanisms of cooperation. 61 The actual
organisation of the ICC is hierarchically layered, with multiple points of resistance to
guard against coercion or miscarriages of justice. The court is overseen by a
~-

legislative body - the Assembly of States Parties - which consists of representatives
from each state party, and meets annually. As with the WTO, the practice is for
members to generate consensus through deliberation, however votes are taken if
gridlock is reached ..The ICC comprises a President (in charge of administration), two
vice-Presidents, an independent office of the prosecutor, and judicial divisions of
power. 62 Institutional change requires agreement by consensus (preferably) of the
Assembly of States Parties, the President and, in practice, ratification by the UN.
These two examples are touted by Cabrera and· Kuper as avenues for global
democracy. However, this optimism must be tempered with the institutional realities.

Hierarchically ordered institutions are typically resistant to change. Formal linkages
security-council/ 66464/.
"WTO Organizational Chart," accessed December 1, 2012,
http://www.wto.org/english/thewto e/whatis e/tif e/org2 e.htm.
60
David Leebron, "Symposium: The Boundaries of the WTO: Linkages," The American Journal of
International Law 96, no. 1 (2002): 5-27.
61
William A. Schabas, An Introduction to the International Criminal Court (Cambridge: Cambridge
University Press, 3rd edition, 2007), 371.
62
It is worth noting that the removal of judges is a particularly 'sticky' mechanism, requiring a twothird majority among all judges as well as a two-third majority from the Assembly of States. Article 46
of the Rome Statute. Available at http://untreatv.un.org/cod/icc/statute/99 corr/cstatute.htm, accessed
29/06/2011.

59

105

between IOs increase stickiness by creating additional veto points and adding actors
who can slow reform processes. Though entrepreneurs might be able to layer an
institution to start building a WG, the type of collective action needed is difficult to
envisage. The institutional design of these IOs also limits the ability of actors to
combine new rules with old, or induce controlled gradual change. Similarly, the
positioning of veto points (in the case of the UN) or the historical norm of consensus
decision-making (the WTO and the ICC) makes inducing change all the more
problematic. If the scope and power of these institutions is going to be expanded (i.e.
greater jurisdiction), and annealed with democratic mechanisms to make other actors
accountable, there are immediate problems related to structure. In other words, the
path-dependent processes already existing in these IOs will be difficult to overcome.
WG proponents seek further hierarchical institutions through federalist-style
mechanisms. This is concerning because, as we see with current institutional
arrangements, formal and top-down institutions are resistant to change in a way that
many international actors find problematic (the exclusion of the BRIC 63 countries
from the UNSC, for instance.) In the event that a WG is built, locking-in current
imbalances seems institutionally likely yet (as argued below) normatively counterproductive.

3.4.2 The Sequence of Institutional Development
Although proposals for a WG typically hinge upon piecemeal change, it is clear that
these movements would represent a critical juncture. The changes advocated by WG
theorists come at a time early in the sequence of global democratisation. The global
order is not a particularly democratic place, and nation-states remain the most
important actors. Given that WG scholars seek to take authority away from traditional
state structures, introduce a global charter, implement multiple horizontal and/or
vertical accountability institutions, and create formal links between civil society and
IOs, it would constitute a critical juncture for the global system. Under standard HI
analysis, the introduction of these mechanisms would likely set in motion a variety of
long-te1m path-dependent complications. To this end, it seems important we take heed
of the timing in introducing specific institutions and the sequence of development.
63
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There are, of course, varied methods to begin the pathway of WG that could mitigate
the likelihood of inducing a critical juncture or tipping point. Cabrera suggests that the
increased economic interdependence engendered by globalisation will necessitate one
of three alternatives. 64 These are: 1) a backlash of economic nationalism in which
states retreat away from bilateral (or multilateral) economic treaties; 2) unaccountable
integration, in which IOs take on board limited civil society calls for change and make
no substantive efforts for democratisation; or 3) accountable integration, in which IOs
create and shore up genuine links with CSOs and foster genuinely democratic internal
procedures.

Somewhat ironically, Cabrera argues that "[I]n the near term, the same mechanisms of
trans-state exchange, spill-over and lock-in of key aspects of supranational
governance could continue to push integration in the global arena." 65 By this, Cabrera
means that the current push for greater IO accountability could continue to be
garnered through civil society activism and the leadership of national actors. Cabrera

-

then argues for something resembling the EU Charter of Fundamental Rights as
individuals gain rights under this system. However, Cabrera's usage of the term 'lockin' betrays a stark reality of institutional development in two distinct ways.

First, the embryonic nature of the global system means that an attempt to create social
linkages, a charter of rights, and greater inclusion of NGOs/CSOs in IOs will have
long-term, pervasive effects. Creating premature links between formal IOs and NGOs
will not necessarily engender the normative values that Cabrera and Kuper seek. This
is because, as Pierson notes, changes in one institutional scheme can rapidly
undermine other institutions. 66 Strengthening the links between Transparency
International and the UN, say, could actually lead to disharmony between different
NGOs who often share information and support each other. 67 Early-mover advantage
given to one NGO could have injurious consequences for other NGOs and CSOs.
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In terms of design, this argument can be taken a step further. The creation of

institutions here and now ( or the strengthening of current institutions) could
pervasively undermine the potential and actual influence of future institutions. This is
because a constitutional scheme supported by formal institutions would require largescale knowledge specificity as IOs, CSOs, MNCs and other global actors learned the
constitutional laws, determined how the court system operated, understood the
jurisdictional boundaries and studied how to work effectively within the system.
Knowledge specificity, and by extension ideational factors, contribute to path
dependence by maximising the need to learn the new 'rules of the game': those who
learn the rules of the new system benefit the most from the system.

This creates incentives for actors to learn and work effectively within the new system

and order of institutions. This incentive undercuts contestation, and makes it likely
that entrepreneurs are then able to use their knowledge to leverage rules, layer new
rules in their favour, and reinforce their position within the system. We can easily
imagine that building a WG through the UN would entail bureaucrats within the UN
defending their position staunchly. In the event that movement toward a UN-led WG
came about, these same bureaucrats would be able to strategically re-deploy existing
rules and convert their meaning to gain power. 68 Thus, even if the UN managed to
have a fully-functioning parliamentary body, the process could be co-opted by
bureaucrats.

Early movements typically lock-in the status quo thus making the system of WG (and
the composite institutions) unchanging. 69 This is due, in large part, to the effects of
cognitive framing and positive feedback. As institutions gain authority, actors must
learn to work within those rules. In a world of limited resources and finite human
capital, actors must select where to direct attention. Given the potential power and
authority of a WG, it seems likely that actors will chose to learn those new rules of the
game in a way that generates institutional equilibria through self-reinforcement.

70

Because relevant bargaining positions would afflict the design of a WG, it runs the
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risk oflocking-in the current imbalances.

3.4.3 The Setting of World Government
A hierarchical WG requires the implementation of a global constitution, global courts,
parliamentary structures, vertical and horizontal accountability mechanisms, an
integration of IOs and CSOs, and a multitude of other mechanisms. These institutions
operate at the global level, and are supported by local, state, and regional level
institutions. This dispersal of authority operates in many directions, but the
predominant direction is centralisation. As Marchetti acknowledges, in most cases the
principle of subsidiarity is in effect. However,
[I]n the case of conflict between the different institutional layers, the
supranational authority must trump the lower ones. A global constitution (and
an ad hoc political constituent assembly) is thus required to delineate the
distribution of legislative and executive authority.

71

Cabrera also maintains that his model would actually provide "the familiar checks and
balances present in constitutional democracies [ ... ] in addition to further checks
provided by the multiple levels of governance in a supranational system." 72 In
addition, "it would be guided by the principle of subsidiarity," yet the supranational
bodies would have "the control and use of armed forces." 73 Unless the
implementation of these institutional structures through time are specified, it seems
likely that we would struggle to design and build a WG that resembled what we
initially wanted to build. Given the difficultly in designing institutions under anarchy
(a point made frequently and powerfully by liberal institutionalists 74), it seems crucial
to focus on interplay between the process of design and the context of world politics.

Although attempts to construct a federal system based on subsidiarity might be ideally
desirable, in practice the nested set of power relations would make the system very
rigid and path-dependent. Precisely because there can only be one global constitution
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in a federalist structure, multiple institutions must compete for the same space. Within
the global setting, a world court and parliament would be able to garner a monopoly
over the system because they would be the sole legislative and interpretive bodies in
the international system. It is conceivable that these mechanisms could serve to
balance each other's powers, as we (sometimes) see with the EU Commission, the
ECJ, and the European Parliament. However this monopoly would simply reinforce
the power and structure of the system, rather than allowing for recalibration if the
system does not operate in a cohesive manner.

The fact that a WG would have a monopoly on many global affairs has pathdependent ramifications. It seems likely that states would be unable to 'exit' the WG.
Even if they could, the costs of exit would be prohibitively high. Because states would
have to sign on to a global constitution, this would represent a sunk cost. As IOs were
recalibrated, domestic actors learned the new rules of the game, and states altered
domestic law to comply with the WG system, states would be locked-in to this pathdependent process. In world politics, where exiting negotiations provide much
leverage for institutional change, a WG would stifle this dynamism.

On one level, this could be good news as states could not exit negotiations over
pertinent issues such as climate change. However, in the event of deadlock within
institutional schemes, exit at least provides a mechanism for change to occur. This
feature would not exist under a WG, making the system very rigid. Cabrera,
Marchetti, and Kuper are all quick to note the normative benefits of their system.
However, it seems likely that the structure and setting of different IOs make the status
quo difficult to amend. In the event that change toward a WG was made, it would
likely reflect current distributions of power, and perhaps force institutions to act
competitively rather than symbiotically, as these scholars claim.

Moreover. the early stages of global democracy (during a critical juncture) make
institutional reform all the more prone to unforeseen consequences. Most WG
scholars temper their views with acceptance that change will occur in a slow
procession. However, the ability to move from one stage to the next in a controlled
fashion relies upon having institutions (and institutional settings) in which the
mechanisms of gradual institutional change are understood and decisions are enacted
110

accordingly. However, the timing of global democratisation makes unforeseen
outcomes very likely. The strong formalisation of links between CSOs and IOs,
creation of global courts, and global constitutional development are likely to be highly
path-dependent and suffer from unanticipated consequences. These consequences
would likely pull against the idealised version of a WG that proponents seek to
induce. In this sense 'unanticipated changes' is broadly conceived. WG proponents
expect a variety of democratic institutions to share power and help solve global
problems. It is therefore unexpected that the costs and authority of these institutions
would likely become sunk and any institutional change that did occur would reflect
power imbalances, not democratic will.

The criticisms raised in the preceding section on 'sequence' and 'setting' could also
be levelled against top-down imposition of democratic structures at the domestic
level. In chapter five I engage in a more fine-grained analysis of global, regional
(EU), and national parliaments. At this stage suffice to say that the global system is
anarchic, and that global democracy is at best embryonic. The level of global
development remains low, with almost 40 per cent of the world's population living in
severe poverty. 75 At the domestic level, the imposition of top-down democratic
constitutions in developing countries often leads to the entrenchment of bureaucratic
and military power. This has been seen in Venezuela, Egypt, and many other states
over the past three decades. Moreover, these systems have become rigid and
unresponsive , to democratic concerns as elites lock-in power imbalances. Quite
clearly, there are limits to this analogy because the global system is not a state.
However, it is possible to think about statist examples which reinforce the claims
against flexibility and bureaucratic control made in this section.

3.5 Transformative Process of a World Government: Democratic Values
The previous section discussed the processes of WG-building in relation to path
dependence and other mechanisms of HI. I argued that IOs are often hierarchically
ordered, contain multiple veto points, and are therefore difficult to amend. This
represents an initial transformative issue for WG scholars. Second, because global
75
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democracy is so embryonic, attempts to foster a W G would represent a critical
juncture, which will have strongly path-dependent ramifications. As such, decisions
made at the outset will undermine future institutions as the original choice limits
future options for re-design. Premature institutionalisation might also lock-in the
power imbalances which currently plague world politics, making the WG an elitist
project. 76 Finally, I maintained that the setting of a WG - and the interplay of
different institutions within that scheme - would not generate the symbiosis that is
required. Building institutions entails high start-up (sunk) costs, and puts a premium
on learning those new rules. Entrepreneurs (especially bureaucrats) would make the
most of conversion and layering to defend their stake and even gain authority. 77

3.5.1 Equal Participation
Proposals for WG typically put equality of participation front and centre.
Democratically speaking, this is good news. However, it seems likely that the process
of WG-building cuts against this ideal quite significantly. For instance, the veto points
endemic to most IOs will limit significant inclusion or participation. We can see from
the past 60 years of the UNSC that powerful states are reticent to give up their
position of privilege, and will employ the veto position to full advantage. To be sure,
the USA, Russia, China, and (to a lesser extent), France and the UK remain major
players in world politics. However, the fact that India (the 2°d most populous country
in the world), Germany (with the world's 5th largest economy) and Japan (the

3 rd

largest economy) remain outsiders in the UNSC highlights the exclusivity that
strongly path-dependent institutions entail.

Counterfactually, the steps toward a WG seem likely to exacerbate, rather than
remedy, a cosmopolitan condition of equal participation. This is because of the
knowledge specificity discussed above. Nation-states with significant resources will
be well-positioned to take advantage of the global constitutional order. No political
system is perfect, and rules can always be contorted. It seems plausible, if not likely
that powerful states would hire international lawyers, deploy diplomats. and exert soft
76
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forms of power to take advantage ofWG rules.

There are two path-dependent issues at stake here. First, the current structure and
arrangement of IOs will be difficult to amend. Powerful states and organisations will
resist change. Perhaps more divisively, the building of a WG may actually re-affirm
current power differentials which structure world politics. An effective WG would
generate incentives for states to use their resources to extract maximum gains from
the new rules of the game. This, effectively, would institutionalise imbalance which,
for path-dependent reasons, would effect how institutions evolve through time. Thus,
on this first normative desideratum, I find all three proposals misguided.

3.5.2 Accountability
All three authors discuss the importance of accountability under a WG scheme.
Democratic accountability, as I have described it, is a relationship in which rule-takers
are able to hold rule-makers to a set of standards, judge whether these standards have
been met, and then impose sanctions if deemed unsatisfactory. 78 However, it is
difficult to see how the process of WG-building would be accountable to all ruletakers. There is no immediately clear reason why rule-makers in world politics would
provide clear and transparent information to rule-takers. Perhaps under the process of
WG-building in which links between IOs and civil society are extensively developed,
NGOs and CSOs could lobby for information and demand answers to certain
questions. However, it is not at all clear how this limited form of accountability could
provide rule-takers themselves with the ability to sanction (or even demand
information from) rule-makers.

There is the distinct possibility that the process toward a WG would actually
undermine the ideal of accountability. This is because many initial institutional
choices will have long-term, path-dependent consequences. Early institutional
developments

for · global

democracy

risk

locking-in

the

status

quo.

A

constitutionalised world government (or 'Charter of Obligations', as Kuper puts it)
would require amendments to different IOs. In order to overcome a) the position of
78
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veto points within IOs, and b) the coordination problems of having so many different
actors acquiesce to a global constitution, actors would likely contort and bend the
agreement in ways that reflect their relative power differentials. 79

Even on the generous assumption that the initial WG constitution would be perfectly
egalitarian (a dubious assumption given that bargaining almost always reflects the
power imbalances of the relevant parties), there is no reason to think that on-going
processes would continue to support sufficient accountability practices. Bureaucrats
and other entrepreneurs are adept at converting and layering rules to their own
advantage. As Daniel Carpenter shows in terms of the US political system,
bureaucrats are highly adept at out-manoeuvring political opponents to enact change
and maintain/increase their political position. 80 In the setting of world politics, where
networks have proven particularly important over the past 20-odd years, it is likely
that we would see a similar scenario. 81 Those bureaucrats with a stake in existing
institutions (the UN or the WTO, for example), would object to the subjugation of
their institution to a higher body. These actors would attempt to undermine the
broader project of WG-building. Precisely because bureaucrats and networked actors
are unaccountable to those they affect (but are still capable of wielding political
authority), we should be sceptical of the process of WG for fostering accountability
between rule-makers and rule-takers.

3.5.3 Institutional Revisability
Both the specific institutions of a WG (a global parliament, court, and bureaucracy)
and the overall setting of a WG are likely to become rigid and inflexible over time.
This is predominantly due to the effects of path dependence. I am not implying that
path dependence only ever has negative results. There are certainly many ways in
which path dependence could induce a strong and desirable system of global
democracy. Goodin suggests that the organic process of governance tends to shift in a
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teleologically democratic direction by ratcheting-up accountability over time. 82
However, it is not likely to be through a WG. There are two main reasons for this.

First, because a WG entails high start-up costs, it also engenders a strong form of
cognitive framing. In the event of (significant) movement toward a WG, actors will
have to learn the rules of the game in order to be successful. The fact that a WG
would, by definition, be a monopoly puts a premium on this knowledge. Actors need
to learn how to gain and maintain power to be successful within the setting. This
monopoly of the WG would actually incentivise institutional actors to compete with
each other rather than working symbiotically. Contestation between individuals
becomes less important because rule-makers are more focused on gaining authority
within the system than representing the contested opinions of rule-takers. If, as WG
scholars argue, the setting of WG requires multiple nodes and institutions operating
harmoniously to support a vibrant system of.global democracy, the process of WG
will cut against this.
--

Second, and relatedly, the setting of world politics is likely to foster an extreme form
of competition over power. Pierson stresses that, in situations of complexity,
institutions have a tendency to undermine the power of other institutions. 83 In building
a WG, initial choices in the sequence have disproportionately strong effects. As
suggested in the discussion of equal participation, building a global parliament or
structuring co-determination rules through subsidiarity may engender unequal, longterm outcomes. This might simply be the rationalist outcome of power struggles.
However, its effects are likely amplified because institutional developments under
path dependence are prone to unintended consequences. If key actors recognise the
importance of an institution, they will attempt to create rules which favour their
position. Powerful states, specifically the US, China, Russia, and India, will demand
veto posit{ons in new WG institutions, or seek rules which reflect relative market
strength and trajectories. The imbalance of rules will be defended over time, making
the WG inflexible, and forcing actors to have short time horizons rather than caring
about the long-term goal(s) of global democracy.
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It is important to determine exactly which factors improve democratisation and the

others that cut against its core values. When combined with a path-dependent analysis
this is even more crucial because some decisions could set in motion a path that
continues to pull away from those standards. Conversely, other decisions might lockin democratic values in a way that is normatively desirable. At the global level, for
example, the diffusion and almost ritualisation of NGO participation in formal IGO
processes might be understood as democratically beneficial. 84 But such a view needs
to be tempered by analysis of whether those NGOs are actually inducing democratic
values (such as participation and accountability) or are simply working in
subservience to the system itself. 85 As such, path dependence is only suggestive of
modes of institutional change, not democratisation per se. Only by fleshing out
potential pathways and applying normative values can we understand whether path
dependence is beneficial or detrimental to democratisation. 86

Overall, though, Marchetti, Kuper, and Cabrera fail to appreciate the importance of
contestation and revisability in the process of democratisation. A monopolistic WG
and the broader system of international relations would create a setting in which
institutions compete with one another, but not for the common good as cosmopolitan
democrats would hope. This is because key actors and institutions are focused on the
attainment of authority rather than working symbiotically or listening to the
preferences of rule-takers. The focus on an idealised model by Cabrera and Marchetti
has led to them ignoring the rather injurious complications that could arise through
real-world institutionalisation.

3. 6 Concluding Remarks
Summing up, I have employed HI and path dependence to pose a different set of
questions about WG-building. I have probed how the structure, sequence, and setting
of a WG would likely evolve through time. This entailed a dual discussion: on one
84

Scholte, "Reinventing Global Democracy."
Jens Bartelson, ''Malcing Sense of Global Civil Society," European Journal ofInternational
Relations 12, no. 3 (2006): 371-95.
86
Relatedly, trus reinforces the advantage of 'process' over 'models'. When using models as a
nonnative metric, analysts are inclined to think about how far a certain state of affairs is from an
idealized end-point, rather than asking whether tbe current pathway is likely to pull against or toward
certain values.
85

116

hand, I focused on the current, path-dependent obstacles to design. On the other hand,
I asked the counterfactual question of how WG development would generate path
dependencies. Instead of tackling each proposal on its own normative terrain, I
synthesised the proposals of Cabrera, Marchetti, and Kuper and asked how the generic
WG process fares in light of three normative values of democratisation. This is
important for this chapter because although Marchetti, Kuper, and Cabrera's models
are replete with similarities, they are not identical. In each instance of democratisation
- equal participation, accountability, and institutional revisability - I found WG
proposals lacking.

It may be possible that the models offered by Kuper, Cabrera, and Marchetti would

stack up better against their own normative metric (responsiveness, self-development,
and non-exclusion respectively). 87 However, such an argument is not helpful for two
reasons. First, it is not productive for comparative purposes because we cannot
directly compare models. This is of little aid to institutional designers who need to
select between pathways. Although design is largely a normative exercise, it must also
be comparative in that alternate options are considered fairly and rigorously. Second,
it is also not particularly salient for focusing on the process of design which, I have
argued, is vital. Unless we attempt to understand how institutions change and remain
stable through time, it is very difficult to know whether a pathway will lead toward a
normative and institutional end-point.

In the next chapter I ask how bottom-up, polycentric models

of global

democratisation would evolve and the normative implications of this vision. At this
stage, I want to conclude with a brier point about the democratic orientation of the
top-down, federalist models. For the most part, these models seek to lift statist
mechanisms to the world stage (as do cosmopolitan democrats). The introduction of
global parliaments, charters/constitutions, tighter civil society/IO linkage, and
expanded global courts are all indicative of this trend. In a very general sense, then,
these proposals rest upon a strongly liberal model of democracy that is atomistic and
87
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relies upon voting and the aggregation of preferences. The polycentric models, as I
argue next, are much more closely aligned with early-Habermasian, deliberative
conceptions of democracy. 88 This chapter has provided an initial reason to move away
from liberal models of democracy. Whether deliberative models fare better is the task
of the next chapter.

This chapter has really sought to show that the process of building a W G is
complicated by the way institutions change through time, the already-locked-in power
structures, and the new path dependencies that building a large-scale system of world
government would entail. Assuming that WG scholars see democracy as an important
normative value (as Cabrera, Marchetti, and Kuper do), and assuming further that
equal participation, accountability, and institutional revisability is part of this
normative quality, WG proponents need to pay much more attention to the moment of
design and subsequent transformative process. Without such focus, building a WG
might put us on the wrong pathway altogether pulling against the democratic values I
have stipulated.
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CHAPTER4
Governance From Below:
Global Civil Society, Deliberation, and Democratisation
4.1 Introductory Comments
In chapter three, I analysed the potential for a WG to uphold democratic criteria in the

future. In this chapter, I engage in comparative analysis of a different ideal-type:
'democratic polycentrism.' 1 Unlike the WG proposals of the previous chapter, which
are relatively homogenous, democratic polycentrism is a much more diffuse category.
The range of proposals under this banner covers 'polycentric governance', 2 'global
stakeholder democracy' ,3 'global discursive democratisation', and the democratisation
of global governance from the 'bottom-up'. A common thread running through most
of these proposals is a comm.itment to global civil society as a~model for global
democratisation. 4 In essence, GCS is supposed to provide a free, unconstrained and
inclusive space through which non-state actors can exert pressure against sites of
5

authority. Although civil society encompasses a plethora of actors, I focus squarely
upon international NGOs (INGOs), transnational advocacy networks, and discourses.
This is because INGOs and advocacy networks tend to be deliberatively oriented
structures which induce forms of global public spheres. From the outset, it is worth
noting that GCS proposals (especially compared with WG models) are much more
sensitive to processes of institutional development. However, HI offers a novel way to
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assess these proposals and ask a new set of questions concerning their counterfactual
causal development.

This chapter proceeds in four sections. First, I define and discuss the conceptual
importance of GCS and its function in 'democratic polycentrism.' Whereas WG
proposals are typically grounded in liberal, statist conceptions of democracy, GCS
often draws

its

theoretical

underpinning from

deliberative

democracy and

communicative action. I discuss the Habermasian ideal of deliberation and its
importance to world politics. This is important because my own prescribed pathway
for global democratisation draws substantively on the notion of deliberative
democracy, but goes beyond GCS as the primary vehicle.

s ·econd, I explicate three different proposals for democratic polycentrism. These are
Jan Aart Scholte' s civil society approach, Terry Macdonald's stakeholder model, and
John Dryzek's discursive global politics. I discuss the process of democratisation
envisaged by each theorist, and lay out the types of institutionalisation necessary. In
doing so, I synthesise the proposals under a common GCS pathway. In contrast to
WG scholars, GCS proposals tend to work within the current structures of world
politics, rather than seeking over-arching institutional design and construction.

Third, I apply the tripartite HI criteria to GCS pathways. This enables me to analyse
how path dependence and other mechanisms alter the structure, sequence, and setting
of GCS democratisation. The core argument developed is that the pathway for GCS
democratisation is already underway. We are seeing increasingly close formal and
informal synthesis between GCS institutions and IGOs. Unlike a WG which would
likely induce a major ( critical) juncture for world politics, the pathway of synthesis is
likely to continue.

Once I have sketched an HI reading of how GCS proposals will develop through time
the fourth section then applies the three criteria of democratisation. I argue. as others
have also, that the GCS model fails to account for an equality condition of

democratisation. 6 Although some actors are included in GCS, the proposals contain

6
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few mechanisms to guard against the exclusionary tendencies that characterise civil
society specifically, and international affairs in general. Ensuring equality of the
relevant parties (and these proposals are split on who exactly this should be) requires
more detailed plans for institutionalisation. In chapter five I discuss why piecemeal
and constitutional institutionalisation processes are not a suitable pathway for
designers to follow, and then develop my own pathway in chapters six and seven.

In the concluding comments, I directly contrast the merits of GCS and WG proposals

against one another. Whereas I argued WG schemes are likely to prove injurious to
global democratisation, I am much more optimistic about GCS, its decentralisation of
power and, concomitantly, its attachment to deliberative democracy/communicative
action. Thus, this chapter reflects a 'friendly' critique, upon which I build my
prescriptive analysis.

4.2 The Concept of Civil Society
The concept of civil society has a rich history in political theory. As Michael Edwards ·
summates:
civil society has been a point of reference since antiquity for philosophers in
their struggle to understand the great issues of the day: the nature of the good
society, the rights and responsibilities of citizens, the practice of politics and
governments, and, most especially, how to live together peacefully by
reconciling our individual autonomy with our collective aspirations, balancing
freedom and its boundaries, and marrying pluralism with conformity. 7

Aristotle, Hobbes, Hegel, de Tocqueville, Gramsci, Putnam, and many other scholars
have employed the concept to describe and evaluate current societal practices. Over
time the meaning of civil society has shifted quite radically. 8 This is to be expected of
a complex (maybe even essentially contested) concept. 9 In classic (Aristotelian)
thought, civil society and the state were seen as indistinguishable, referring "to a type

7

Michael Edwards, Civil Society (Cambridge, UK: Polity, 2009), 6.
Scholte, "Civil Society and Democracy," 282-3.
9
John S. Dryzek, "Global Civil Society: The Progress of Post-Westphalian Politics," Annual Review of
Political Science 15 (2012): 112.
8
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of political association governing social conflict through the imposition of rules." 10
This usage, conflating the state with civil society, continued up to and including the
16th Century. The enlightenment represented a shift in thinking. In the 19th Century,
Hegel's conception of the civil society distinguished the state as an alternate realm,
but included the market. 11 In the early 1930s, Gramsci maintained that civil society is
an arena where class hegemony forges consent. This stands in contrast to current
usage of civil society which stresses its contestatory and productive nature.

In modern times, civil society encompasses neither the state nor market. I follow

Scholte in defining civil society as the political space in which voluntary associations
deliberately seek to shape the institutions which govern different aspects of social
life. 12 In practice, civil society activity often blurs the boundaries with the market and
the state. Some CSOs work alongside state-based institutions and others seek formal
access to financial institutions. The increasing prevalence of public-private
partnerships in world politics has become novel strategy for some civil society groups
to enhance their standing. The groups within civil society include, but are not limited
to, academia, business fora, consumer advocacy groups, social movements, religious
groups, human rights activists, bureaucratic networks, and media outlets.

4.2.1 Global Civil Society
Historically, civil society has developed within the container of the nation-state.

13

As

a result, theoretical discussions have tended to reflect this orientation and assumed
that a state is pre-requisite for civil society development. 14 Given that there is no
global state or WG, this temporal ordering does not hold at the global level. Despite
this, GCS has a long and important history of its own. Although also an early thinker
in the WG tradition, Immanuel Kant (along with Emmerich de Vattel) maintained that

10

Edwards, Civil Society, 6.
In current thought, it is common not just to separate between the market and the state, but to define
civil society as a nonprofit sector. See Scholte, "Civil Society and Democracy," 283.
12
Scholte uses the word 'rules' instead of 'institutions'. Because I define institutions as the formal and
informal rules of the game in social life, it is more coherent to employ the word 'institution' in my
definition. See Scholte, "Civil Society and Democracy," 283.
13
It is worth noting that civil society, in many regards is a Western concept. However, the generic
definition adopted above can account for different (non-Western) cultural traditions.
14
Mary Kaldor, Global Civil Society: An Answer for War (Cambridge, UK: Polity, 2003).
11
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a GCS comprised of democratic states could curtail the scourge of international
warfare. 15

John Dryzek has cogently noted that "it may actually be liberating to let go of the idea

that we should use state-connected politics as the necessary touchstone for any
analysis of global civil society." 16 This is because GCS, in its recent incarnations, is
not so much an outgrowth of state-ordered civil society, but a response to
globalisation. 17 I find substantial merit with both positions. Dryzek is correct to
suggest we should be prepared to let go of statist assumptions in our analysis of
GCS. 18 This is because civil society activity is generated in response to the perceived
failures or wrong-doings of "existing governance mechanisms to confront problems
effectively or to recognize key values and interests."

19

This might be a response to

state-based governance, but such logic can be extended to any locus of authority. 20
This understanding facilitates a crisper congruence between GCS activity and global
democratisation. The global democratic deficit exists, in no small part, because rulemakers exercise undemocratic authority over rule-takers. This structural dynamic has
--

generated responses from non-state actors at the transnational and global level, which
form a substantial element of GCS.

In empirical terms, GCS is an increasingly vital element of world politics. IR scholars,

global governance experts, and international normative political theorists have turned
their attention toward the non-state, non-market activity in world politics which
characterises complex interdependence. INGOs, transnational (activist) networks,
party associations, social movements, and many other bodies comprise the burgeoning
realm of GCS and embody transnational/global institutional form. This can occur
through unitary structures, such as the World Economic Forum or the World Social

15

For a discu~sion, see John Keane, Global Civil Society? (Cambridge, UK: Cambridge University
Press, 2003).
16
Dryzek, "Global Civil Society," 102.
17
William D. Coleman and Sarah Wayland, "The Origins of Global Civil Society and Nonterritorial
Governance: Some Empirical Reflections," Global Governance 12, no. 3 (2006): 241-61.
18
As I argued in chapter two, when thinking about globalisation and democracy, it is often useful to
relax state-based assumption and think of democracy as an on-going process. This diverts from the
ways most scholars (especially comparative scholars) like to think about nation-state democratisation.
19
Dryzek, "Global Civil Society," 104.
20
None of this is to suggest that states do not matter for GCS. However, the reaction of non-state, nonmarket organisations which form civil society can be directed against any number of entities including
other CSOs, IGOs, or MNCs.
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Forum that began in 2001 in Porto Alegre, Brazil. INGOs can also have direct roles in
IGOs, such as at the 1992 UN Conference on Environment and Development
(UNCED) in Rio de Janeiro. At this event, more than 2400 NGO representatives and
17,000 participant-citizens attended UN CED sessions or parallel NGO fora. These
alternate NGO fora have become a staple of intergovernmental deliberation. 21 The
inclusion of GCS organisations in IOs has been rapidly rising since the end of World
War IL The scope and quality of access for GCS in different IOs varies widely, but
the trend is clear. From a sample of 50 I Os between 1950-2010, 298 civil society
bodies were granted some degree of 'formal' access. 22

GCS also takes additional importance in IR through transnational networks. 23
Margaret Keck and Kathryn Sikkink have persuasively demonstrated the ways that
transnational advocacy groups can impact domestic and global politics. Networks,
which Keck and Sikkink describe as communicative structures, are designed to
disseminate ideas or values and engage in the "voluntary, reciprocal, and horizontal
exchange of information and services." 24 These networks can be employed to
coordinate global action and pressure domestic and global actors to sign and ratify
treaties. Such an example can be seen with respect to the Campaign to Ban
Landmines. 25 In all these examples, it is clear that GCS is a crucial element of world
politics and its ability to generate legitimacy-enhancing standards should be
thoroughly scrutinised. 26

21

Barbara Gemmill and Abimbola Bamidele-Izu, "The Role ofNGOs and Civil Society in Global
Environmental Governance," in Global Environmental Governance: Options & Opportunities, eds.
Daniel C. Esty and Maria H. Ivanova (New Haven, CT: Yale Center for Environmental Law and
Policy, 2002), 1-24.
22
Theresa Squatrito, Thomas Sommerer, and Jonas Tall berg, "Dynamics of Institutional Change:
Transnational Access to International Organizations, 1950-201 O" (paper prepared for the conference
Explaining Institutional Change in World Politics: Historical Institutionalism and International
Relations, Wissenschaftszentrum Berlin, September 22-23, 2012). These authors demonstrate the
importance ofthis association with regard to the OSCE and the ADB .
23
For a theoretical and empirical discussion of networks in IR, see Anne-Marie Slaughter, A New
World Order (Princeton, NJ: Princeton University Press, 2004). Slaughter analyses both GCS and
interstate (bureaucratic) networks.
24
Margaret E. Keck and Kathryn Sikkink, Activists Beyond Borders: Advocacy Netvvorks in
International Politics (Ithaca, NY: Cornell University Press, 1998), 200.
15
Price, "Reversing the Gun Sights," 613-44. Price explicitly links the normative shift away from AP
Land mines with discursive argumentation.
16
This is not to suggest that civil society is always a 'civil' place which generates normatively
desirable outcomes. Al Qaeda, Aum Shinrikyo, Ku Klux Klan, global paedophile networks, and many
other harmful bodies occupy this space. These realities should be present in any analysis of the
democratic potential of GCS. See Scholte, Building Global Democracy?, 37. See also Simone
Chambers and Jeffrey Kopstein, "Bad Civil Society," Political Theory 29, no. 6 (2001): 837-65.
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4.2.2 Global Civil Society and Democratisation
Both WG scholars and GCS proponents share the sentiment that a democratic deficit
pervades world politics. 27 In very general terms, proponents who tum toward GCS
emphasise the potential of 'resistance from below' as a pathway toward global
democratisation. This reflects the earlier 'bottom-up' (or polycentric) approach to
global democracy. It also stands in sharp contrast with the 'top-down', liberal
institutional prescription of federalists and cosmopolitan democrats. 28 For many
theorists, there is a natural congruence between global democratisation and GCS. As
Dryzek notes, "many of the values that animate enthusiasts for civil society are
democratic values." Civil society provides an avenue for inclusiveness, agendasetting/publicity, civility, contestation, reflexivity, accountability, and representation
that the current world order lacks.

In this chapter, though, I stress the deliberative/communicative impetus for GCS

democratisation. 29 Deliberative democracy is grounded in the normative foundation of
argumentation and reason-giving. 30 Accordingly, actors can be held democratically
accountable through the exchange of reasons in which participants are given equal
communicative standing and the 'unforced force of the better argument' is given
primacy. 31 Deliberators are supposed to frame arguments in a sufficiently otherregarding manner and must be open to changing their mind if faced with a better
reason.

32

When decisions reflect the collective good and are based upon reasons that

all could accept, the process and outcome is democratic.

27

For a summary of the literature, see Goodhart, "Civil Society and the Problem of Global
Democracy," 5. Goodhart separates conceptualisations of GCS between neo-Tocquevillian models and
anti-authorit3:rian models. The former seeks democratisation through "the transfer of information,
creation of social bonds, representation of diverse interest." The latter see democratisation as the result
of contestation on the part ofNGOs, networks, and individuals. These two strands are not mutually
exclusive in theory or practice.
28
Though, to be sure, many cosmopolitan democrats and federalists discuss a role for civil society in
their model. However, this inclusion is typically stylized and assumes that GCS and formal, 'downdown' institutions would work symbiotically.
29
When I discuss the proposals by Scholte, Dryzek, and Macdonald, I elucidate their deliberative
orientation; see Daniel Bray, "Pragmatic Cosmopolitanism: A Deweyan Approach to Democracy
beyond the Nation-State," Millennium: Journal of International Studies 37, no. 3, (2009): 685.
30
In chapter two I outlined the basic theoretical orientation of deliberative democracy.
31
Jurgen Habermas, Theory of Communicative Action, Volume Two (Boston: Beacon Press, 1984).
32
Gutmann and Thompson, Why Deliberative Democracy?
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According to advocates, GCS, through its ideally open, inclusive, and deliberative
structure, holds promise for global democratisation. This is because GCS enables the
formation of global public spheres in which the exchange of reasons comes to the
fore. 33 A public sphere is "that site of interaction in which actors routinely reach
understandings about norms, identities, and interests through the public exchange of
discourse." 34 James Bohman argues that GCS, which arises in conjunction with/in
opposition to international regimes, "best promotes the conditions for cosmopolitan
deliberation." 35

Because international anarchy is not well-suited to

formal

cosmopolitan institutional structures, these deliberative methods can be used to
safeguard the democratic autonomy of persons. 36 INGOs, transnational networks, and
individual interactions, thus provide the institutional structures to support and
propagate global democratisation through deliberative means. A cursory reading of
the GCS literature emphasises many successful cases. The 1997 Ottawa Convention
(banning land mines) or the anti-globalisation protests have generated more inclusive,
transparent, and accountable practices of global governance. 37

Habermas has long maintained that the public sphere is a "vital area of contestation
for the realisation of democratic values. It is a realm in which collective will and
opinion-formation takes place and in which the participants are understood to be
equals, to be diverse, and to engage in interaction that comprises discourse, inquiry
and action." 38 As noted in the Introduction, Mitzen draws a distinction between
'horizontal ' and ' vertical ' public spheres in world politics. 39 Most discussions of

33

Mitzen, "Reading Habermas in Anarchy," 403.
Marc Lynch, State Interests and Public Spheres: Th e International Politics ofJordan 's Identity
(New York: Columbia University Press, 1999), 11.
35
James Bohman, "International Regimes and Democratic Governance: Po litical Equality and
Influence in Global Institutions," Ethics and International Affairs 75, no . 3 (1999): 501. See Chapter 6
for a definition of 'reregimes'.
36
Bolunan, "International Regimes and Democratic Governance," 499-513. This is a thought echoed
by Oran Young when he argues that bottom-up processes rely upon the "growing realization that the
achievement of governance does not invariably require the creation of material entities or formal
organisations of the sort that we normally associate with the concept of government." See Oran R.
Young, International Governance: Protecting the Environment in a Stateless Society, (Ithaca: NY:
Cornell University Press, 1994), 14.
37
Joseph Stiglitz, Globalization and its Discontents (New York: W.W. Norton, 2002).
38
Molly Cochran, "A Democratic Critique of Cosmopolitan Democracy: Pragmatism from the BottomUp," European Journal of International Relations 8, no. 4 (2002): 529. For the original argument, see
Jurgen Habermas, The Structural Transformation of the Public Sphere: An Inquiry into a Catego,y of
Bourgeois Society (Cambridge, MA: MIT Press, 1991 ).
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Mitzen, "Reading Haberrnas in Anarchy," 401-3. On my reading of the literature, those scholars who
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global public spheres and GCS focus on the vertical dimension. Vertical public
spheres describe how sites of global authority (rule-makers) affect and include
cosmopolitan citizens, informal networks, and transnational non-state actors (ruletakers) in a deliberative process or contestation. Horizontal public spheres, distinctly,
are formed through interstate, multilateral diplomacy in which state leaders,
diplomats, and negotiators engage in deliberative argumentation. I recognise both as
important for legitimate global democratisation. 40 However, GCS advocates focus
almost entirely on the vertical dimension. Thus when I discuss GCS and public
spheres in this chapter I refer to the vertical aspect.

4.3 Proposals for Global Civil Society Democratisation
Many scholars have maintained that the deliberative underpinnings of GCS can
generate a bottom-up process of global democratisation. However, the precise
normative and institutional orientation of this argument can take many forms. Below,
I document three key contributions to the literature and expound their standing with
respect to GCS and deliberative democracy.

4.3.1 JanAart Scholte's Civil Society and Global Democracy
The first proposal to be examined is the body of work by Jan Aart Scholte on civil
society and global democracy. Scholte is working at the forefront of both literatures.
Though he has a plethora of work on both topics, I draw most substantially from his
most recent work in the edited collection, Building Global Democracy .41 As with
Dryzek and Macdonald, Scholte acknowledges the deliberative importance of
democracy and GCS. Democracy, Scholte defines elsewhere, is a process whereby

democracy. And vice-versa, those proponents of vertical public spheres in global democratisation refer
much more explicitly to deliberative democracy. There is, though, no deep theoretical split between the
notion of communicative action and deliberative democracy. For the former, see Risse, "Let' s Argue!"
1. For the latter, see Rodger A. Payne and Nayef Samhat, Democratizing Global Politics: Discourse
Norms, International Regimes, and Political Community (Albany: State University of New York Press,
2004).
40
In chapters six and seven, I show how international regime complexes can foster both horizontal and
vertical public spheres in a process of democratisation.
41
Scholte, "Global Governance, accountability and civil society," in Building Global Democracy? eds.
Jan Aart Scholte, (Cambridge: Cambridge University Press, 2012), 8-41. Although there are many
excellent pieces in this collection, I focus specifically on Scholte's work because of space constraints.
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deliberation and decision-taking are open to any and all persons whose lives and
livelihoods are implicated. 42 Additionally, Scholte defines civil society as an arena
"where citizens congregate to deliberate on the actual and prospective circumstances
of their collective lives. "

43

This, Scholte goes on, is tied up with the notion of the

public sphere and deliberative democracy.

In order to analyse the existing and potential democratic value of GCS, Scholte
focuses on accountability. In Scholte's words, Building Global Democracy "is
unabashedly motivated by deep concern to promote democratic accountability as a
cornerstone for effective and legitimate global governance."

44

Scholte distinguishes

between 'good governance' accountability (geared toward financial responsibility
and/or efficiency) and democratic accountability. In a variant of P-A theory, a
principal is accountable when they answer to another actor for their actions. What
makes it democratic, on Scholte's account, is if the principal is accountable to the
'public' or 'persons' "who are affected by a given set of transactions to such an extent
that the consequences need to be cared for. "

45

In Building Global Democracy, Scholte begins by questioning whether individuals
( affected persons) exercise either direct or indirect democratic accountability in global
governance by generating transparency, consultation, evaluation, or redress. Scholte
rightly holds that current arrangements do not provide individuals with sufficient
access to exert democratic accountability. With the partial exception of the Internet
Corporation for Assigned Names and Numbers (ICANN) which held a single general
election for five directors on its board in 2000, few global regulatory agencies have
direct accountability mechanisms. Individuals also have very little indirect say in
global governance architecture. While most global IGOs still contain formal oversight
from national delegates (examples include the UNGA, the Board of Governors in the
IMF and World Bank, the WTO Ministerial Conference, and many more). affected
parties themselves are not included in this process of accountability. Relatedly, many
IGOs wield authority over individuals whose nation-state is either a) undemocratic
42

Jan Aart Scholte, "Toward Greater Legitimacy in Global Governance," Review of International
Political Economy 18, no. 1 (2011 ): 110-120. My emphasis .
43
Scholte, "Global Governance, accountability and civil society," 33.
44
Scholte, "Global Governance, accountability and civil society," 8.
45
Scholte, "Global Governance, accountability and civil society," 21-2. For an essay outlining nondemocratic forms of accountability, see Grant and Keohane, "Accountability and Abuses," 29-43.
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(thus severing any tenuous accountability chain) orb) not included in the IGOs formal
oversight structures. 46

Increasing,

global

decisions

are also made through

intergovernmental networks over which citizens also have no direct say. 47 There are,
of course, alternate indirect mechanisms for affected parties to exercise indirect
accountability - such as the Asia-Europe Meeting (ASEM) which incorporates a
mechanism for local accountability- but in the main, affected individuals are isolated
from almost all intergovernmental governance institutions.

Given the dearth of opportunities for affected citizens to be involved directly or
indirectly in global governance, Scholte asks whether INGOs and advocacy networks
can provide an alternate vehicle to induce standards of democratic accountability. To
gain traction on this question Scholte turns toward the relationship between the IMF
and GCS. 48 In terms of transparency, Scholte notes how, in 1994, a collection of
INGOs persuaded the US Congress to withhold three-quarters of a requested US$100
million appropriation for replenishment of the IMF' s Enhanced Structural Adjustment
Fund (ESA) unless the IMF improved disclosure standards. 49 A similar pattern can be
found with regards to civil society consultation and policy deliberation with INGOs.
From the 1980s until 2007, the number of observer positions has risen incrementally
and the IMF has requested review/policy engagement documents from transnational
networks. 50 Scholte also finds moderate successes for the evaluative 51 and corrective 52
components of democratic accountability.

Scholte's analysis is simultaneously optimistic and cautionary. The potential for
democratic accountability through GCS is evident, though far from ideal. Ultimately,
though, Scholte's key thesis is that GCS engagement has "brought important but
generally modest and hegemonic advances to IMF accountability." Jens Bartelson
46

Scholte, "Global Governance, accountability and civil society," 25-6.
.
See Slaughter, A New World Order.
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Monetary Fund," New Rules for Global Finance, accessed 11 October, 2012, http://www.newrules.org/storage/documents/4th pillar/finalcsopaperinenglish.pdf.
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makes a similar claim very forcefully when he notes that the theory and practice of
"global civil society serve to justify the exercise of authority by certain institutions
within this global realm." 53 In the final section, I employ my democratic criteria to
critique this issue of equality of access and the lack of institutionalisation to guard
against structural inequality.

4.3.2 Terry Macdonald's Global Stakeholder Democracy
Terry Macdonald's work on Global Stakeholder Democracy represents a dense and
important contribution to the literature on GCS narrowly, and global democracy at
large. As opposed to global justice scholars who focus on the "abstract rights and
duties" of global institutional arrangements, Macdonald focuses squarely on the nonideal issues of power and representation.54 Before beginning the substantive
explanation a caveat is in order. Macdonald focuses her book on the potential for
NGOs (both domestic and international) to be democratically legitimate actors in
world politics. In other words, Macdonald's stakeholder model designates how NGOs
are able to exercise public power as rule-makers which are democratically
accountable to rule-takers (the relevant stakeholders who have their individual
autonomy constrained by that power).55 Macdonald maintains that her stakeholder
model is applicable to alternate global actors such as IOs and MN Cs. 56 As such, by
providing a framework germane to all these actors, Macdonald provides a basis for
global democracy. Because Macdonald' s account shows how INGOs and GCS offer a
57

viable vehicle for global democratisation, it is included in democratic polycentrism .

GCS advocates share the concern that cosmopolitan democrats "keep too much of the
Westphalian conception of the state in the translation from nation-state to global
53

Bartelson, "Making Sense of Global Civil Society," 371-95.
Macdonald, Global Stakeholder Democracy, 4.
55
Macdonald holds that authority or power which probl ematically impacts an individual's autonomy is
a form of 'public power'. I have not adopted Macdonald's notion of 'public power' as the necessary
locus of democratisation. Rather, I have argued that rule-making authority requires democratic control.
I prefer to remain provisional about whether autonomy, or domination, or any other first principle
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demands.
56
For an extension in the area of supply chain governance, see Kate Macdonald and Terry Macdonald,
"Democracy in a Pluralist Global Order: Corporate Power and Stakeholder Representation," Ethics and
International Affairs 24, no. 1 (2010): 19-43.
57
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democracy." 58 To this, Macdonald is no exception. The stakeholder model seeks to
enhance democracy in transnational and global decision-making through the increased
involvement of INGOs and civil society actors. In a decidedly anti-statist argument,
Macdonald maintains that democracy need not take place within a 'closed' society
and, in tandem, electoral mechanisms are not necessary for a conception of
democracy. 59 Instead, multiple agents of public power can be held accountable by
their multiple overlapping stakeholder communities. 60

Stakeholders can exercise democratic control over rule-makers/wielders of public
power through mechanisms of authorisation and accountability. 61 Authorisation can
be broken down into two more sub-elements: "delegation for specifying the public
political tasks that the representatives are entitled to perform; and mechanisms of

empowerment, for according them the appropriate capacity to do so effectively."
This

is

coupled with two

elements . of accountability:

transparency

62

and

disempowerment. The former clearly designates the delineation of public political
roles, and the latter entails that stakeholders can sanction agents of public power for
certain failures.

-

Macdonald applies these criteria to INGOs in world politics to underscore their
democratic potential. 63 In terms of delegation, INGOs must delineate the issue space
in which they seek to act, and craft their appropriate rules of engagement. This occurs
through creating charter documents, a general code of conduct, or a specific policy
mandate. INGOs must be responsive to the delegation preferences of their relevant
stakeholder constituency. In terms of empowerment, INGOs must gain both trust and
resources in order to fulfil their mandate. 64 Transparency, as an element of an INGO's
58
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democratic credentials, is generated through well-specified mandates for action.
Charters and codes of conduct should also stipulate how stakeholders can signal and
disempower the NGO should it breach its designated political function. 65

In some key regards, this stakeholder model is clearly deliberative. The rejection of
electoral mechanisms as theoretically necessary for a normative conception of
democracy entails a turn toward deliberation as a mode of decision-making.
Stakeholders

are

supposed

to

deliberate

among

themselves

in

order

to

empower/disempower INGOs, and the codes of conduct entail a degree of deliberative
justification on behalf of the NGO itself. Stakeholders are supposed to have equal
communicative standing in civil society, and the representatives of each stakeholder
group are supposed to consider the interests of all stakeholders equally. 66 Macdonald
concedes that, in practice, some aggregative procedure will be necessary for reaching
a decision between stakeholders. Thus, she advocates a hybrid mechanism in which
deliberation among stakeholders and their representatives is complemented by
aggregative mechanisms. 67 When deliberation fails to reach consensus, state
representatives use voting or bargaining to break the deadlock and then use this
decision to empower/disempower INGOs. This hybrid model is not extensively
developed, and the temporality through which institutional amendments should be
made is not discussed. However, at least in the abstract, it is clear how this normative
construction

offers

a

deliberatively

democratic

prescription

for

GCS-led

democratisation.

4.3.3 John Dryzek's Global Discursive Democracy
Whereas Scholte focuses specifically on CSOs and networks, and Macdonald
develops her stakeholder model (exemplified through NGOs), Dryzek's central
contribution to 'bottom-up' global democratisation is to stress the potential role of
transnational discourses. This is a research agenda that Dryzek has developed and
Brandi, "We the Stakeholders: The Power of Representation beyond Borders?" Global Justice: Theory
Practice Rhetoric 2 (2009): 40.
65
Erman, "In Search of Democratic Agency," 5.
66
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Cambridge University Press, 1996).
67
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honed over the past two decades. 68 In this explication, I focus upon his 2006 book,
Deliberative Global Politics.

In this text, Dryzek avers that discourses - "a shared set of concepts, categories, and

ideas that provides its adherents with a framework for making sense of situations,
embodying judgements, assumptions, capabilities, dispositions, and intentions" 69

-

animate world politics. Discourses involve a shared set of basic, though sometimes
unspoken, understandings. 70 Neo-liberalism, human rights, sustainable development,
industrialism, realism, and alternate identity-based discourses are all examples of
discourses that construct meaning for and between agents. As with Ziim's argument
about politicisation, Dryzek argues that world politics has reached a reflexive stage in
which hegemonic discourses are increasingly being challenged by rivals. 71 With
modernisation and globalisation comes a "growing critical awareness of hitherto
taken-for-granted influences on one's life, and_a corresponding ability to question the
traditions in which one has been socialized."72

Discourses represent the building blocks of the public sphere: they-provide a way for
people to understand each other and to coalesce around an issue area. Essentially, the
interplay and clash of discourses at the global level can have democratising effects. In
international public spheres, discourses can be critically engaged by a variety of
actors in a way "that produces public opinion, which in tum can influence collective
decision-making." 73 More deeply, discourses are also susceptible to change through
popular reflection and conscious action. Unlike Habermas, who understands the role
of the public sphere as inherently tied to formal structures of power, Dryzek argues
that global discursive democracy does not require strong formal connections and can
still alter global affairs by putting issues on the agenda, changing how individuals
understand their own discourses, .and inducing a norm of deliberation. 74 Of course, it
is likely that the clash of discourses can have injurious consequences (say the clash of
68
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identity discourses in the 'War on Terror'). However, Dryzek is more concerned with
the potential that discourses hold for global democratisation.

The relationship between GCS and deliberative global politics is fairly clear. Informal
international public spheres (or what Dryzek calls semi-detached) allow the
formulation of public opinion through INGOs, the media, transnational networks,
social movement activism, or individual self-appointed representatives. 75 INGOs (and
their communicative orientation) especially can act as vehicles to democratise the
already existing infrastructure of global governance instead of engaging in wholesale
creation of top-down democratisation. As INGOs and individuals engage one another,
reflexive action can bring about systemic change in the discursive forces ordering the
international system. 76 The role of GCS is thus to include a wide range of actors,
promote open communication, shape the agenda, and craft discourses through
reasoned argument. Ultimately, the process of GCS democratisation increases to the
extent that multiple discourses clash and are subject to critical, inclusive, and
competent control in transnational public spheres, exercised by actors such as
stakeholders, INGOs, social movements, and even national governments. 77 Because
there is no WG, Dryzek argues that such engagement of discourses ought to be central
to global democratisation. 78

4.4 An Historical-Institutionalist Critique of Global Civil Society
Having discussed three separate proposals for how GCS can induce democratisation. I
now apply the path dependence methodology to trace the counterfactual development
of these proposals. I probe how the structure of different INGOs and networks would
develop over time. I also analyse how the sequence of GCS has developed to date
and its future potential path. Finally, I discuss the importance of GCS to IR and world
politics at large. The core claim which emerges is that GCS and formal institutions are
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already on a path of deeper intertwinement that, without exogenous shocks to alter
this course, seems likely to strengthen in future years.

4.4.1 Structure of Global Civil Society Institutions
Unlike WG models which call for major institutional redevelopment (through the UN
or other bodies) or de nova creation, the fundamental architecture of GCS already
exists. The proposed pathways for GCS democratisation seek to extend current civil
society accountability over sites of authority through increased GCS activity and the
reflexive clash of discourses. There are good institutional reasons to think that this
pathway is emerging and will continue to develop.

As with most interstate negotiations, the bargaining process to build WG institutions
would be steeped in the exercise of power generated by the distribution of resources
and capabilities. Although moments of communicative practice can be occasionally
viewed for international institutional design, rational bargaining is still crucial. 79 This
is especially true when the institution in question entails high sovereignty costs on
states. 80 INGOs and networks do not require interstate negotiations for their
establishment because these institution work outside or even against this formal
infrastructure. Although other bargaining issues afflict the building of INGOs, claims
over 'national interests' are not amongst them. Moreover, because INGOs and
networks can ·obtain funding from a variety of sources and act opportunistically to
respond to current issues, their initial design is much less cumbersome. 81 This has
enabled the number of INGOs and networks in world politics to proliferate
exponentially, especially over the past few decades. In 1909, the number of
international NGOs was less than 200. Between 1956 and 2005, the number increased
from around 1,000 to well over 20,000. 82 Because INGOs and networks arise through
GCS and do not entail state involvement from the outset, the creation of these bodies
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does not require complex bargaining games between states. Thus the bargaining phase
tends to be relatively undistorted by formal power arrangements, meaning current
imbalances are not automatically locked-in place through INGOs. 83

This flexibility is magnified by the actual structure of different INGOs and networks.
These institutions are much more malleable than the formal, hierarchical institutions
which WG proposals rely upon as vehicles. There is a distinction to be drawn between
the structure of INGOs on one hand, and transnational networks on the other. INGOs
tend to be non-for-profit, unitary bodies. The internal structure of NGOs is often quite
malleable with loose chains of command, low start-up costs, and low time horizons.
Transnational networks - as defined above - are collections of INGOs working within
a similar issue space. Transnational networks tend to be diffuse and polycentric with
limited veto points.84 This makes both INGOs and networks much more amenable to
shifts in structure and therefore engenders more path plasticity. Amnesty
International, for example, has undergone multiple shifts (and growth) since its
inception in 1961. 85 The number of countries in which it operates has expanded and it
has managed to run several concurrent campaigns. The fact that INGOs are often able
to shift the base of their operations (central headquarters, temporary offices) increases
this flexibility. Similarly, as the International Council on Human Rights Policy has
argued, INGOs and networks in the field of human rights have employed this
flexibility for key successes.86 This flexibility tends to make NGOs more fluid than
the formal sites of power against which they are juxtaposed. 87
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Finally, the structure of INGOs and networks generate low degrees of path
dependence because they often arise in response to specific issues for short periods of
time, and their start-up costs are very minimal. For instance, the International
Campaign to Ban Landmines represented a coalition of around 90 NGOs and INGOs
that gathered around a specific global problem. 88 These NGOs were able to group
around this issue for a relatively short timeframe, work effectively with other NGOs,
lobby IOs and raise public awareness. The ability and necessity of NGOs and
networks to alter direction, work with other informal and formal institutions and the
reliance upon discourses highlights the fact that they are more malleable and reflexive
institutions.

While

some

particularly powerful

INGOs

(such

as

Amnesty

International) contain formal chains of command, transnational networks and
discourses are particularly flexible and adaptive. As Dryzek notes, INGOs and
transnational networks can work as transformative institutions. 89 These factors
indicate that the institutions of GCS are quite fluid which should be accounted for in
thinking about the prospects for democratisation. INGOs and networks tend to have

-

flexible structures which are less prone to strong variants of path dependence.

4.4.2 Sequence of Global Civil Society Development
As noted in the Introduction, global democracy is embryonic. In this general sense,
any movement toward more global democratisation comes early in this sequence of
the broad project. However, a fine-grained analysis of the potential pathways requires
more nuance than this. The dichotomy between 'top-down' and 'bottom-up'
democratisation can be employed to tease out this nuance. Movements toward a WG
require large-scale institutional design or re-design. This entails building brand new
institutions (a massive undertaking) or recalibrating existing (sticky) IGOs. Either
way, such major institutionalisation would likely require a critical juncture (constitute
a tipping point) for the global system. 90 The fact that such proposals are coming early
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in the sequence of institutionalising global democracy makes it difficult to understand
how top-down proposals will develop through time. However I have argued against
its democratic potential.

Whereas the implementation of a top-down WG has virtually no historical precursor,
GCS has a rich and recent history. The concept has been used for more than 200 years
to describe transnational affairs and, over the past two decades, it has also occupied a
central place in IR theorising, employed as an alternative to statist theories of global
political order. 91 Empirically, INGOs and transnational advocacy networks have
become staples of global governance. 92 As such, while it is still early in the sequence
of global democracy, employing GCS as the vehicle of global democratisation is an
extension of current practices. 93 The future trajectory is thus much more
understandable because, in many ways, the path is already underway. Of course
exogenous shocks can and will shake this stability, but general trends remain more
understandable.

Since the end of World War II, the formal and informal access of INGOs and
transnational networks in different IGOs has been profound. INGOs and advocacy
groups provide a wide range of services, acting as policy experts, service providers,
compliance watchdogs, and stakeholder representatives. 94 From a path-dependent
perspective, there is a general trend in all issue areas of global governance toward
more transnational actor access in different IGOs. In an historical-institutionalist
review of 298 organisational bodies in 50 IOs from 1950 to 2010, Squatrito et al find
that access for INGOs and other transnational actors has intensified significantly. In
1950, only six bodies in three different IOs had any provision for dealing with CSOs.
In 2010, the number was three times higher than just 1990 (and much higher again

path with undemocratic outcomes. GCS avoids this radical shift.
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from 1950), with around 208 bodies in 45 IOs (of 50) having formal open procedures
for GCS. 95

Squatrito et al do an exemplary job revealing the patterns through which INGOs have
institutionalised formal avenues of access to different IGOs over the past 60 years.
This trend is evident across a vast range of issue areas such as the environment,
finance, human rights, security, technology, trade, and commodities. Eventually, these
authors argue that GCS access has increased rapidly since the end of the Cold War but
that this moment does not represent a critical juncture in terms of GCS access to
IGOs. Rather, these authors rely upon alternate mechanisms (the democratisation of
member-states and the changing nature of international cooperation) to explain
increased access. Instead, Squatrito et al show, with respect to the speed, scope, and
depth, that GCS engagement with formal institutions is a self-sustaining process. This
indicates that we need to think about how _a particular pathway might engender
gradual change (a la Mahoney and Thelen96 ) which exhibits self-reinforcing dynamics
(such as locking-in increased openness and inclusion). These authors indicate that the
current pathway is likely to continue: "[F]rom 1990 to 2012, we observe a strong and
on-going development toward higher permanence and codification, indicating that
access becomes less conditional and more difficult to revoke. " 97

This is a trend which both Scholte and Dryzek see as increasing into the future.
Scholte demonstrates that the IMF (traditionally the most 'closed' of the Bretton
Woods institutions) has become significantly more accountable over time. This is a
process likely to continue as cognitive framing locks-in a norm of GCS participation
and accountability. 98 Similarly, for Dryzek, increased citizen reflexivity is capable of
generating democratising effects. As IOs continue to exercise authority, citizens,
NGOs, and transnational networks will continue to question the traditions and
95
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discourses which have upheld IGOs in recent years. This might entail questioning and
recalibrating market (neo-)liberalism as the discourse underpinning global financial
architecture. Dryzek does indeed point to both global finance and international
security as empirical examples of reflexivity shaping discourses.

In terms of tracing .the prospective path of GCS development, we are thus presented
with interesting empirical data. The current, path-dependent trend is toward greater
synthesis between GCS and formal power structures. This indicates that NGOs,
networks, and other international non-state actors have great capacity to work
symbiotically with each other and formal sites of authority. This is a view shared by
Kim Riemann who argues that the formalised links between GCS and IGOs are "part
of the on-going process of process of political globalization which has involved a

symbiotic relationship of mutual growth and interdependence. " 99 Although not
employing the term 'path dependence', Riemann does refer to this process as
' mutually-reinforcing' which indicates that the current trend is likely to become sunk
over time as the norm of collaboration is socialised and mutual (rational) benefits are
gained by both sides. 100 Although we are early in the sequence of global
democratisation, this trend is quite well developed, and designers should think about
how the symbiosis between GCS and formal bodies will and should play out in the
future.

4.4.3 The Global Setting
The institutions, networks, and discourses of GCS operate within and across states.
The structure of world politics, it goes without saying, is deeply complex. The rise of
the rule of law and the increased polycentric nature of global governance means that
states share authority with a variety of alternate sites. While states still maintain
primacy, their authority is far from hegemonic or totalitarian. 101 This form of complex
interdependence, combined with an anarchical underpinning, makes world politics a
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diffuse not hierarchical space. So, whereas WG proponents argue for such
centralisation and thus work against the system, GCS advocates see networked
responses as appropriate given the existing polycentric structure of world politics.

102

This is logical because, as explicated above, the institutions (INGOs and networks)
and discourses of GCS are themselves quite fluid and malleable.

In this polycentric vein, GCS does not foreshadow the monopolistic future that a WG

would entail. 103 As highlighted in the previous section, the trend developing over the
past 60 years is increasingly toward symbiosis with formal structures. In this sense,
we should continually question whether NGOs and networks are working with or
against 'the system'. At any rate, there is good reason to think that symbiosis will
continue. There is no global hegemon which can rule against such collaborations and,
increasingly, NGOs are learning how to deal with IGOs, win grant money from
states/IGOs, and become key players on the _world stage. 104 This learning (as with
cognitive framing) is highly likely to become sunk over time and thus reinforce a path
of synthesis by removing more contestatory practices as key players in NGOs and
formal IGOs become socialised to cooperation.

Finally, the complexity of world politics makes unintended consequences more likely.
In a world of resource scarcity, actors are worried about forming sound global public

policy in the face of climate change and financial meltdowns Gust to name a couple of
major problems). A typical response to deal with unintended consequences is to form
alliances and cooperate. 105 Thus, the prevalence of unintended consequences under
anarchy indicates, once again, that the pathway of increased synthesis between GCS
and IGOs is likely to continue and be reinforced. However, I should be quick to note,
102
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the structural malleability which has enabled this cooperation also provides networked
actors with ways to alter this course of affairs. However, from a path-dependent
perspective, we can see that the current sequence and setting of development is likely
to limit structure flexibility in the future by closing alternative paths and constraining
actors.

4.5 The Democratic Credentials of Global Civil Society
I have argued that the current path - one of synthesis between GCS and formal IGOs
- is ripe to continue. Although INGOs and networks tend to be structurally quite
malleable, most institutions employed this flexibility to gain access to formal bodies.
In light of this, it is crucial to ask whether the projected state of affairs will engender
or undercut the normative process of democratisation that I have explicated.

4.5.1 Equal Participation
Democratisation entails that all-affected or subjected people have equal opportunity to
participate in the ruling structures which govern their lives. Proposals for GCS hold

that NGOs, networks, and discourses can represent those people and fulfil democratic
participation in a deliberative manner. It is of course evident that most actors in GCS
are self-appointed. However, Dryzek argues that this representation can still be
democratically justified by asking whether representatives facilitate the empowerment
of those they claim to represent, or whether these GCS actors maintain a standard of
'monitory democracy' by scrutinising policies in light of the constituency the GCS
actor claims to represent. 106

Erman suggests that equal opportunity (political equality) must be tied together with
political bindingness - the actual agency of those people affected or subjected to rule
over themselves (rule by the people). 107 Erman rightly notes neither Macdonald's
stakeholder model nor Dryzek's discursive approach can uphold a fundamental
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premise of equal participation by those affected or subjected.

108

Erman notes that

nowhere in Macdonald's model do INGOs "secure for stakeholders the equal
opportunity to participate in egalitarian decision-making."

109

Macdonald does argue

that stakeholders should be able to deliberate and signal their preferences to the
relevant

stakeholder

representatives

(INGOs ).

Similarly,

those

representatives should accord equal consideration to those interests.

stakeholder
110

However,

democracy also requires that subjected or affected persons exercise some form of
equal participation in the formation of the authority. Macdonald's model provides no
way for stakeholders to authorise (and concomitantly empower) the INGOs. Because
authorisation (and empowerment especially) typically comes from donors, the locus
of authorisation does not suffice for democratic participation. Thus, even if INGOs
participate in IGOs, it is only democratic to the extent that the stakeholders actually
participated in the empowerment of those INGOs.

A similar problem afflicts Dryzek' s discursive · approach. Representation of
discourses, rather than people themselves, undercuts the minimal notion of political
bindingness in which actors democratically participate (either by directly authorising
representatives or deliberating over policy). Erman suggests that, epistemologically, it
is impossible to know whether every argument and discourse is being represented
adequately in the global public sphere. Even if it is, "[T]he moment of factual (not
hypothetical) political action, through which a constituency approves of a political
authority, is missing." 111 Additionally, it is impossible to know whether the
deliberation entailed in the 'clash of discourses' actually has a direct consequence
upon rule-makers. Unless we can causally trace whether the exercise of authority
(rule-making) involved increased democratic participation of the appropriate people,
it is not sufficient. Dryzek might point to strong correlations between discursive
engagement (the protests over Iraq War) and shifts in global policy, however it is
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difficult to infer direct causation, not just correlation. 112 This is due, I argue below, to
a lack of clear institutionalised mechanisms for (deliberative) democratic participation
and uptake.

This critique from Erman suggests that GCS does not adequately provide individuals
equal or actual participation in formulating rules. Holding that GCS actors are
legitimate representatives is not sufficient because those individuals due democratic
standing are not often involved in the authorisation or empowerment of those
representatives either. The ability of INGOs and discourses to uphold democratic
standards is also susceptible to a postmodern argument, in that GCS is a reflection of
current global structural imbalances which already privilege the global 'north' over
the 'south'. 113 Powerful INGOs and networks cost money. Thus, it is not surprising
that the bulk of INGOs and networks arise in the West. However, this substantial
material inequality (combined with ideological predispositions 114) generally translates
into political ·marginalisation of those with fewer resources. Given that a potential
pathway for development sees increased cooperation between INGOs and formal
structures, we risk locking-in a representational scheme which actually cuts against
the core ideal of equal participation by marginalising those most in need of active
participation at best, or representation as an alternative.

4.5.2 Accountability
Democratic accountability means that rule-takers are able to sanction rule-makers for
failing to uphold certain standards. INGOs often claim to hold sites of authority to
standards of democratic accountability. However, as with the participation
requirement, INGOs can only exercise this authority if rule-takers have indicated what
standards should be upheld, and whether the rule-makers have met this target.
112

Joseph Stiglitz argues that there is a causal relation between the anti-globalisation protests and
World Banlc practices. While a strong case for causation can be built, the lack of direct mechanisms
between public sphere deliberation and the actions of rule-makers obfuscates the causal connection.
Stiglitz, Making Globalization Work, 3.
113
Pranab Bardhan, Samuel Bowles, and Michael Wallerstein, Globalization and Egalitarian
Distribution (Princeton, NJ: Princeton University Press, 2006). See also Scholte, "Reinventing Global
Democracy."
114
It is this ideological reason that undercuts a discursive response to this problem because as Foucault
and others would be quick to note, even seemingly desirable discourses might actually just reinforce
certain structural imbalances, undercutting an equality condition for democratisa6on. Dryzek refers to
this as a 'global govemmentality' critique of GCS.

144

Macdonald suggests that stakeholder representatives (INGOs) can be legitimate
democratic agents by upholding two conditions of accountability: transparency and
disempowerment. In the event that both are satisfied then the actions of INGOs on the
world stage carry democratic weight. It seems plausible that the professionalisation of
many INGOs and networks will lead to written codes of conduct and clearer
information dissemination about their own practices (fulfilling a transparency
requirement). However, INGOs do not fare so well in terms of democratic
accountability. As Grant and Keohane note, "international NGOs are not legitimated
by ties to a defined public. In practice, few NGOs have well-defined procedures for
accountability to anyone other than financial contributors and members - quite a small
set of people." 115

Let me return briefly to transparency. The fact that NGOs are increasingly under
scrutiny about their own standards of (demo.cratic) legitimacy puts a premium on
being transparent. It is increasingly difficult, though, for NGOs to be adequately
transparent when acting independently of other NGOs and formal IGOs. This is
because independence (as opposed to interdependence) entails an ''uncoordinated
process [whichJ can generate both great gaps and discrepancies among the
responsibilities accepted by various organizations." 116 This collaboration expands the
sphere of INGO accountability to other INGOs and IGOs. This might be good news
for a generic form of transparency and accountability, but not on democratic terms.
However, INGOs and transnational networks should be subject to disempowerment
by their own stakeholder, not other formal bodies. I have suggested that increased
formal knitting of INGOs with IGOs is likely to increase into the future. The problem
is that this formalisation actually solidifies power relationships, making INGOs less
dependent upon their own stakeholders for survival and more reliant upon the
formalised bodies to which they are attached. This reduces the likelihood of
stakeholders being able to effectively sanction their representatives for failing to
uphold certain standards.

Finally, it is possible to again employ a postmodern lens to analyse the current and
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future pathway of GCS accountability. Scholte has noted that "civil society operations
have, on the whole, tended to reinforce accountabilities at the Fund that are highly
skewed towards dominant countries and social circles." 117 This, it would have to
argued, is equally problematic for Dryzek's discursive focus. If INGOs and
transnational networks (the core actors of GCS) are actually reinforcing current
imbalances, then this includes the discourses which underpin those arrangements. 118
Increased synthesis (or what postmodernists would probably describe as co-optation)
between GCS and formal trade institutions reinforces the discourse of market
liberalism and undermines the democratic potential of GCS needed for rule-takers to
demand and enact sanctions against rule-makers. This is an argument made forcefully
by Amoore and Langley as well as Bartelson who contend that GCS actually makes
the existing world order governable, thus diminishing the emancipatory and
contestatory potential of GCS. 119 However, these critiques are at least slightly
overdrawn as we do see the disruptive and critical aspects of GCS in action
continuously. · Despite these moments, we should question whether GCS provides a
sufficient basis for accountability by making rule-makers responsive to rule-takers.

4.5.3 Institutional Revisability
I have argued in this chapter that the pathway for GCS is already underway, and is
likely to become locked-in as feedback accrues to reinforce and solidify connections
between GCS and formal bodies. The historical-institutionalist focus of this thesis
indicates that the current and future sequence is important for the trajectory of
institutionalisation. However, it also directs us to focus upon the specific institutional
structure of different designs and the context in which they are implanted. It is on
these two alternate points that we find a partial response to the postmodernist charge
of govemmentality that GCS works in support of (or, worse, subservience to) the
current global political system.

The structure and setting of INGOs and transnational networks hold promise to
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mitigate the charge of governmentality. The internal structure of NGOs - their
sources of funding, time horizons, and low start-up costs - tend to make them fairly
malleable structures. Transnational networks, by their polycentric and diffuse nature,
are also very flexible. While this flexibility has, to a degree, facilitated their
involvement with formal bodies, it also provides contestatory and democratic
potential. This democratic potential is best viewed in deliberative terms. As Clifford
Shearing and others have noted, the nodes of governance which animate networks
also make deliberative democracy a feasible ideal. 120 This is a point emphasised most
strongly by John Braithwaite, who argues that networks - the main form of
governance in a post-Westphalian world - can provide multiple channels of
contestation. 121 Pivotal nodes within a network 122 become 'nodes of contestation' in
which democratic citizens are able to join "together at a node of governance to contest
networked power that they believe oppresses them." 123

The structural fluidity of networks should give us pause to reconsider: 1) the
normative problem that GCS acts only to propagate the power of formal IGOs, and 2)
the institutional concern that these two entities are destined to become more deeply
intertwined. Although this is the current pathway, HI suggests that historical events
frame an actor's range of choices, not determine which choice will be made
specifically. Within any range, agents and entrepreneurs can employ structural
flexibility to enact change. Thus, it is clear that transnational networks - combined
with contestatory potential and communicative action - hold the theoretical promise
of delivering democracy beyond borders.

The setting of world politics, as an anarchical and complex environment without a

°
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single source of hegemonic power, actually provides scope for institutional change.
Dryzek, drawing upon Wendt' s notion that anarchy is what states make of it, argues
that the lack of global hegemony means that it is easier to experiment with alternate
forms of governance in the global realm. This ability, Dryzek notes, is derivative of
the fact that world politics is now underpinned by a reflexive basis, in which a wide
.
d actors can exercise
. an d contest auth onty.
. 124
range of d1sperse

And, a cursory reading of the IR literature indicates the ability of GCS actors to
engage in a variety of contestatory activities. Although activist networks and INGOs
typically have fewer resources than states and MNCs, INGOs have developed
alternate methods to overturn large resource differentials and exert significant
influence under the anarchic setting. Lobbying, agenda-setting, rallying, diffusion of
information, formation of codes of conduct, and many other contestatory measures
can be employed by NGOs and networks to 'level the playing field' with states and
powerful IGO.s. 125 In a case study of human rights norms in South America, Keck and
Sikkink note four clusters of strategies that advocacy networks can adopt in order to
enact change: information, symbolic, leverage, and accountability politics.

126

Whereas

states tend to engage through formal and informal channels of interstate negotiations
in which national interests are quite static, INGOs and networks seek to alter how
states perceive their own interests (through socialisation).

The point to be garnered here is that the complexity of global affairs reqmres a
complex set of responses. INGOs, networks, and discourses have exhibited some
success on this front. In some instances, this success has been derided as GCS
formalises links with IGOs. In other instances, GCS institutions and discourses have
demonstrated internal structural malleability and the fluidity necessary to contest
authority in a world of increasingly dense and important networks. By extension. the
networked form of GCS - at least on some accounts - provides nodes of contestation
which support both communicative action and the creation of public spheres as
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likeminded individuals galvanise behind an idea or discourse and exert their reflexive
capacity to shape global public policy.

4. 6 Concluding Remarks
Both WG and GCS are susceptible to a postmodern critique. The former, many argue,
will see the concentration of power inevitably enlisted to serve the hegemonic
interests of those at the top. The latter, it is argued, already works to support and
uphold current power imbalances. In the previous chapter I suggested that the
centralisation and accumulation of power is likely to become sunk over time and the
structure, sequence, and setting of such a proposal would generate democratically
problematic outcomes. The fact that these proposals aim for a monopoly of world
politics, in which anarchy is subjugated to formal and hierarchical institutions,
actually removes a natural guard against complete political co-optation.

Conversely, I am more optimistic about the deliberative democra~!c potential of GCS.
Although the current trajectory indicates deeper synthesis between GCS and formal
structures, the internal structure of INGOs and transnational networks offer a
discursive potential based around nodes of contestation and reflexivity. Similarly,
because GCS seeks to democratise existing infrastructure (rather than replace it
wholesale), the natural complexity of the setting inhibits totalitarian abuse of power
from GCS. These two issues combined lead me to agree with Michael Goodhart:
INGOs, transnational networks, and discourse are "well-suited to the networks form
of contemporary global governance, which is not inherently democratic, but becomes
democratic when it involves communicative action undertaken by critical competent
individuals acting as citizens." 127

However, much work remains to make GCS a functional vehicle for global
democratisation. In terms of both participation and accountability, it is not clear that
rule-takers can be properly involved in remedying the global democratic deficit
(through democratically representative INGOs or transnational discourses). I suggest
that these concerns with accountability and participation both stem from a similar
127
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problem: a dearth of institutionalised mechanism linking rule-takers with the sites of
authority which impact their lives. 128 In chapter seven, I launch an argument based
around 'deliberative democratic experimentalism' in the international regime complex
of IPR which incorporates stakeholders directly in political processes.

The task, I argue, is to think about how to democratise these regime complexes.
Certainly GCS is important to accountability of rule-makers. GCS might also be
useful in lobbying for the increased usage of democratic experimentalism. We should
think, then, about how institutional mechanisms of path dependence might enable
democratic experimentalism to become locked-in and induce more crystallised
vertical public spheres. But we should also think about how rule-makers can hold
each other to account through certain structural features of regime complexity, as well
as the transparency and oversight offered by GCS. In this sense, the project of global
democratisation is "far from finished," 129 but GCS will play an important role in any
broader theory of global democratisation.
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CHAPTER FIVE
Against a Global Parliamentary Assembly:
Constitutionalism, Pluralism, and
The Limits of Design
5.1 Introductory Comments
The previous comparative chapters - three and four - examined two ideal-typical
proposals for global democracy: federalism and polycentrism respectively. These
chapters employed HI to argue that the process of institutional design and
development would · not be able to satisfy three basic tenets of democracy: equal
participation, accountability, and institutional revisability. In chapter five I will
analyse a third ideal-type of global democracy: cosmopolit~? democratisation.

1

Instead of advancing a democratic argument, I swap gears and introduce an
epistemological critique. 2 Essentially, the core claim of the chapter is that designing

and building cosmopolitan democratic institutions creates path dependencies which
foreclose future options for experimentation. I employ the same 'structure, sequence,
setting' method developed in previous chapters.

This chapter acts as a lynchpin for the thesis, between evaluation and prescription. I
show that the ideal-type of cosmopolitan democracy reifies statist conceptions of
democratisation in a way global democrats should find problematic. I build upon this
argument and link my discussion with debates in international law between

constitutionalists and pluralists. This enables me to engage an additional literature
beyond global democracy and clarifies my institutional prescription. I argue that
1

Cosmopolitan democratisation is the ideal-type which combines confederal and piecemeal
constitutional ambitions without a WG as the necessary end-point.
2
I employ the phrase 'epistemological' in a broad sense. I argue that because we do not know what the
future holds, there is a premium placed on keeping our options open. An attempt to institutionalise
cosmopolitan democracy would lock-in certain cognitive biases. I also discuss the limitations of
knowledge facing institutional designers. I thus label the general approach of this chapter as an
epistemological (as opposed to democratic) critique. Because I have already argued against the
democratic potential of a WG, it is also more worthwhile to invoke a different conceptual metric
against this ideal-type.
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Krisch's version of systemic pluralism - in which power is deliberately dispersed at
the

global

level

-

holds

deliberative

and

epistemological

potential

for

democratisation. 3 I then employ scholarship by Hayek and V anberg on the limitations
of 'rational design' to defend and reinforce this argument. I conclude by suggesting
that regime complexes, due to their similarities with Krisch' s systemic pluralism, are
the appropriate unit of analysis for democratisation beyond the state.

In order to construct these arguments, this chapter is divided into three parts, with the

first part containing three sections. I explain several proposals for cosmopolitan
democracy. I show that most of these models rely upon a global parliamentary
assembly (GPA) as one piece in a larger project of global democracy. As such, I focus
on GP As as a useful heuristic to critique the broad approach. Next, I outline several
core normative and epistemological reasons why keeping our future options open for
experimentation is crucial for global democratisation. Third, I apply the SSS to show
how building a GP A would undercut these normative standards. This maintains a
focus on process and evaluates the broader application of cosmopolitanism as an
approach to global democratisation.

Second, I expound the positions of constitutionalists and pluralists. These debates
have come to occupy a central place in international legal thought and portent two
alternate directions for the institutional architecture of world politics. These positions
are not just of academic interest. Many scholars describe the current international
system

as

undergoing

a

hierarchical

structural

orientation

toward

constitutionalisation. 4 This is underscored by both a conceptual tum in the
international law literature, and a battery of empirical developments. However, other
scholars have pointed to the increased fragmentation of international legal
arrangements and the blurring of domestic and international law as a shift toward
pluralism. The current moment in time may well represent an (inter-related) academic
and empirical critical juncture which determines the trajectory of IR and international
law. I link these debates in international law to global democratisation (a step not
previously substantively fleshed out in either literature) and argue that my analysis in
this chapter provides a reason to move away from constitutionalism toward what
3
4

Krisch, Beyond Constitutionalism, 71-8.
For a useful and recent overview, see Brown, "The Constitutionalization of What?" 201-228 .
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Krisch calls 'systemic pluralism'.

In the final part, I bolster this argument by focusing upon the epistemic possibilities

for rational design of constitutionalism and cosmopolitan democracy. I maintain that
Hayek, and Vanberg's interpretation of Hayek's work, suggest a shift of focus away
from rational design and toward the normative benefits of spontaneous order. Given ·
that historical institutionalists typically stress the unintended consequences of design,
this meshes well with the theoretical underpinnings of the thesis. Systemic pluralism
provides fertile ground for spontaneous order to take hold, which helps keep future
options open for experimentation and helps to uphold fundamental qualities of
legitimacy.

In the conclusion I argue that, while systemic pluralism is a useful normative

orientation, it is more pragmatic - in terms of global democratisation - to think about
the democratisation of international regime complexes as empirical instantiations of
systemic pluralism. This provides a way to focus on the process of democratisation
-

for current and existing arrangements of world politics. It is the task of chapters six
and seven to show how the regime complex of IPR holds potential for deliberative
democratisation. 5 This calls for a more modest role for institutional design in world
politics but, I argue, provides a viable and desirable pathway forward. 6

5.2 Cosmopolitan Democracy
The ideal-type of cosmopolitan democracy is closely associated with several related
proposals. Closely adopted nomenclature is 'confederation' by Daniele Archibugi. 7
Elsewhere,

Marchetti

employs

the

label

'intergovernmental

democratic

multilateralism', 8 Thomas Christiano calls it 'fair voluntary association among

5

In making this argument, I dearly turn against top-down and constitutionalists models of global
democratisation and international law. I also draw upon my analysis in chapter four where I argued that
the deliberative potential of GCS transports well beyond the confines of the state in a way that statist
and liberal versions (and thus institutions) do not.
6
To clarify, I simply mean more modest' with respect to the over-arching, grandiose plans for design
that federalists and cosmopolitan democrats seek.
7
Archibugi, The Global Commonwealth of Citizens, 101-07.
8
Marchetti, Global Democracy: For and Against, 135.
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democratic states/

and Bienen et al call it 'international democracy based on the

°

communitarian principle' .1 Carothers, following the foundational work of Kant,
describes how a 'league' or 'concert' of democracies could find global political
prominence by channelling common interests and addressing global problems. 11

Across all these proposals, several key features remain constant. First, the constituent
units remain states (in the short term) which are democratically governed and whose
governments are internally democratic. Second, the internal democratic set-up grants
those states "an exclusive right to represent their citizens vis-a-vis other governments
and the confederation as a whole." 12 Third, member-states participate in the
cosmopolitan system voluntarily and maintain the unilateral right to withdraw. Fourth,
decisions within the cosmopolitan democracy are sought on the basis of unanimity or
o~e-state, one-vote rules to respect the sovereignty of participating parties. 13 Fifth, the
system moves toward greater inclusion and participation of individuals in the longterm. Finally, the cosmopolitan democracy does not have coercive power of its own,
but might have limited peacekeeping and peace-enforcement capabilities through the
UN or an alternate body.

5.2.1 Cosmopolitan Democracy: Theoretical Underpinnings
In

very

general

terms,

cosmopolitan

democracy

(and

thus

parliamentary/constitutional) approaches to global democratisation rely on a certain
type of logic. The assumption is that top-down structures can be built which are

9
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subsequently democratised over time. 14 Thomas Nagel has influentially argued that
"political power is rarely created as a result of the demands for legitimacy, and that
there is little reason to think that things will be different in this [global] case." 15 Nagel
suggests that "unjust and illegitimate regimes are the necessary precursors of the
progress towards legitimacy and democracy." 16 As such, we should create powerful
institutions that mesh with the preferences of powerful states and then seek to
legitimise this power over time by demanding accountability and participation. In
other words, Nagel avers - on historic and positive terms - that the pathway toward
global democracy will be an undemocratic one.

Although not explicitly holding this extremist position, many cosmopolitan democrats
advocate a similar pathway. Held, who offers a detailed and comprehensive view,
posits a variety of short- and long-term cosmopolitan objectives. 17 The process of
democratisation should begin, he argues, _with the instantiation of 'top-down'
institutions that attain power and democratic legitimacy over time. For example, Held
maintains that, in the short term, the UNSC could be reformulated to give developing
states more significant and effective influence in the decision-m~king structure. 18 In
the long-term, the UNSC could be made democratic through the '[E]ntrenchment of
cosmopolitan

democratic

representatives.

19

law"

and

linked

directly with

citizens

or their

Similarly, the UNGA could create a second chamber, which, in the

long-term, could become a GP A.

Parliamentary proposals are based on the assumptions that: 1) existing sites of
authority can be democratised by a parliament and other cosmopolitan accountability
mechanism, and 2) the parliament itself can initially be undemocratic but gain
democratic legitimacy in the future. Moreover, there is an assumption in the
cosmopolitan democracy literature that a GP A would work harmoniously with other

14

The fact that this logic is so prevalent indicates that policymakers, institutional designers, and
theorists should take the future seriously in analysis.
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institutions to achieve the broader goals of global democracy. Admittedly proposals
vary quite widely, with some theorists suggesting that a GPA be circumscribed in its
early development. However, a GP A still represents a formal institution with new
rights and rules, employed as a tonic to democratise the already existing power of I Os
or world politics without a nuanced focus on the GP A's own power. The notion that
we can create formal institutions that can later be constrained and made
democratically accountable has become pervasive in global political theory. 20

Throughout this chapter, I argue against this prominent line of reasoning. I contend
that proponents who posit the cosmopolitan democracy /constitutionalist development
of political institutions have underestimated the downstream, perhaps even
pathological, effects that such proposals may have on the global system. This is
because formal institutions have a tendency to develop their own rules, routines, and
regulations which are difficult to understand, let alone predict. The key argument of
the chapter is that the cosmopolitan project of global democratisation creates path
dependencies which foreclose options for experimenting with alternative institutional
designs in the future. Costly political institutions with their own rights and privileges
generally seek to dominate the institutional landscape and gain power which makes
democratic control or curtailment increasingly difficult over time.

To make this argument more tractable, I focus upon proposals for a transnational or
GP A. I employ this narrow focus on parliamentary mechanisms as a heuristic to
expose broader problems for cosmopolitan democracy and the constitutionalisation of
international law.

5.2.2

Pathways

Toward

Cosmopolitan

Democracy:

A

Global

Parliamentary Assembly
Cosmopolitan democracy, along with federalism, form part of the general approach of
'top-down' global democratisation. Federalists tend to aim toward complete re-design
of international relations under a unified entity. Cosmopolitan democrats argue for

20

This argument holds true for the federalist models. It is, though, a less common assumption in the
polycentric models.
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more piecemeal top-down democratisation and constitutionalisation. This typically
makes proponents more sensitive to the process of democratisation than WG scholars
who are more interested in the normative benefits of the end-goal. However,
cosmopolitan democrats tend to view piecemeal constitutionalisation through formal,
liberal democratic mechanisms (such as courts, parliaments, regional bureaucracies)
as steps toward more complete global democratic architecture.

That many cosmopolitan democratic theories have a common thread - namely,
reliance upon a parliamentary assembly as one element of global democratisation - is
perhaps unsurprising. Given the success of liberal democracy within the nation-state,
and the fact that parliamentary representation has played a large part in this, it may
seem logical that any movement toward institutionalising cosmopolitan democracy
would need to entail some form of global parliamentarianism. Moreover, given the
usage of parliamentarianism within the EU context, and the existence of around 80
transnational parliamentary bodies, this may seem a natural development. 21
Archibugi, in both his early and more recent work, has argued for the deployment of a
GP A through a reformation of the UNGA. 22 Held, throughout mo;t of his writing on
cosmopolitan democracy, has called for the creation of a GP A as well as a
systemisation of international law. A GP A could arise, he suggests, through the
transformation of the UNGA. The long-term goal would be, he argues, to connect this
power with localities, nations, and regions. 23

Perhaps the most systematic blueprints come from Richard Falk and Andrew Strauss,
who offer multiple proposals to create a GP A. 24 Falk25 and Strauss, 26 as with Held and
Archibugi, suggest that the United Nations Charter could be utilised to turn the
21
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General Assembly into a GP A. Given that the UN has claims to being one of the few
IOs with substantive power in the global system, and includes almost all nation-states
in the world, this has been considered the 'classic route' to creating a GPA. Falk and
Strauss propose two specific ways in which the UN Charter could be amended to
create a GP A. First, pursuant to Article 108, the UN could amend its Charter with the
approval and ratification of a two-thirds vote of the General Assembly, including all
of the permanent members of the Security Council. Second, Strauss suggests that
Article 109 offers a slightly less onerous approach to amending the UN Charter. A
Charter review conference can be established under Article 109 with only a one-third
vote in the General Assembly and an affirmative vote by a minimum of nine members
of the fifteen-member Security Council. However, for the review to result in a Charter
amendment it still requires ratification by two-thirds of the UN membership and all
permanent members of the Security Council.

Another route toward creating a GP A is that of an Interstate Treaty Process. In this,
Strauss and Falk suggest that if 20 to 30 economically and geographically diverse
countries were to come together in a treaty, a GP A could be established. The treaty
agreed upon would establish the legal structures for elections to be held within their
territories including a voting system and electoral districts. In addition, an operational
framework for the parliament would have to be agreed upon, including its mandate
and limitations on power as well as a provision for future accession by other
countries. Any country could join the GP A at a later date provided it was willing to
meet established requirements under the treaty and, most importantly, allow its
citizens to vote representatives into the parliament in free and fair elections. A similar
approach has been used, quite successfully, by other major international bodies such
as the Bretton Woods organisations, WTO, the World Health Organization (WHO),
the International Atomic Energy Agency (IAEA) and possibly most relevantly, to
establish the ICC. 27

And, indeed, many other examples for a GP A are forthcoming in the IR and
international law literatures. Anne-Marie Slaughter has argued that many IOs (and the
UN specifically) could have their democratic deficit ameliorated by incorporating
27

Though, obviously, the final step toward direct citizen participation has not been taken at all. or is
very embryonjc in its usage.
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networks of parliamentarians in decision-making processes. 28 Cabrera and Shaffer
have argued independently that the WTO should create a parliamentary body that,
although informal to begin with, would eventually gain power and accentuate its
democratic quality through more formalised linkages with a demos. 29 There also
exists an online campaign for a United Nations Parliamentary Assembly (UNP A)
headed up by Andreas Bummel which has attracted both scholarly and practical
interest. 30

Broadly, all these proposals fall into one of two categories. On one side, a GP A could
be created as 'freestanding' in the international system. This would occur through an
interstate treaty formation or through an existing international institution which would
completely sever ties with the GP A after formation. On the other, a GP A could be
developed as a 'nested' mechanism within an existing global body. The GP A would
then be employed to constrain the activities of that particular body, with its reach
being more circumscribed. As such, the autonomy of the GP A varies depending upon
its setting. A 'freestanding' GPA would likely have more effect upon (and be more
affected by) the global system. A 'nested' GPA would be affected by (and in tum
alter) the power balances of the institution within which it is inserted. This distinction,
stylistic at this stage, is important for analytical clarity when exploring the systemic
implications of building a GPA.

5.2.3 The Necessity of Future Experimentation
In previous chapters I outlined three core democratic values that a proposal for
democracy should be able to fulfil. In this chapter I alter the normative component
from 'democracy' to 'experimentation'. 31 The success of global democracy (both in
28
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experimentation. This chapter just focuses much more squarely on experimentation than the fullfledged democratic critique in chapters three and four.
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general, and in terms of cosmopolitan democracy) pivots on our ability to experiment
with different democratic designs and mechanisms in the future. But is this central
normative re-orientation warranted? In an ideal world, if perfect congruence existed
between citizens, their representatives in a GP A, and policy outcomes, then the need
for future experimentation would diminish, if not evaporate entirely. 32 However, as
noted in chapters one and two, we do not live in an ideal world. There are at least
three reasons why, when thinking about the translation from an ideal vision of global
democracy to the non-ideal institutional instantiation, experimentation is vital.

First, the limits of human knowledge are finite, and the complexity of world politics
exceeds the grasp of even the shrewdest analyst. Parameters of knowledge and
cognitive capacity structure an agent's ability to design/reform institutions. Moreover,
large-scale institutional design generally creates knock-on effects in surrounding
institutions. These effects are beyond the scope of a designer's control. Given the
prevalence of unforeseen and unintended consequences in our non-ideal world, we
will need both institutions and a system responsive to these 'bumps in the road'.
Because designers are not prescient, and we do not know exactly what lies ahead,
future experimentation is vital.

Second, democracy - as I have argued throughout this thesis - is supposed to be an
open-ended process. 33 Although this chapter does not argue against the democratic
properties of a GP A, the ubiquity of this notion highlights the importance of keeping
our options open. In the yet-unformed system of world politics, experimentation will
be necessary to provide a process of competition and discovery. In moving toward a
more comprehensive system of global democracy, we will need to engage in a process
of trial-and-error to determine which institutions work most effectively and efficiently
in given contexts.

Finally, democracy - indeed any system of governance - requires support. As Ian
Hurd notes, empirical legitimacy is crucial to the survival of an institution or

32

I am thankful to Alexander Wendt for pressing this point upon me.
Heikki Patomaki, "Review of Raffaele Marchetti 'Global Democracy: For and Against: Ethical
Theory, Institutional Design and Social Struggles'." Millennium: Journal ofInternational Studies 38
no. 1 (2009): 193-5.
33

160

institutional scheme. 34 Compliance with an institution cannot be motivated solely by a
fear of retribution or a calculation of self-interest, but must derive through an internal
sense of obligation arising from a standing of legitimacy. Institutions which generate
a sense of legitimacy will be more successful than those that fail on this criterion. No
designer can be certain ex ante that an institution will be successful. As such, the
necessity of (or potential for) developing alternate institutions is required for the
system to maintain legitimacy.

These three points provide a rationale for focusing upon experimentation in global
democratisation, especially in the early stages. 35 I will build toward the conclusion
that such experimentation should endeavour to link the local with the global, and that
a GPA (and constitutional/cosmopolitan democratic models more generally), limit our
options. As such, the central claim of the chapter can be refined. Normatively, we
should avoid a GP A in the short term, not specifically because of democratic values,
but because of the institutional challenges such a scheme would engender. Although I
concede that most (if not all) systems of global democracy require both formal and
-

informal mechanisms, the order and transformative pathway of such a process
requires scrutiny. The normative and positive elements of this argument intersect
throughout the chapter.

5.3 The Historical-Institutionalist Framework
In order to determine whether a GP A would limit our future options, we need to study
how institutions evolve through time, affect the options of institutional designers, and
alter the constellation of power at the global level. Given I have already outlined the
historical-institutionalist framework, I move directly toward deploying the SSS
methodology against the proposals expounded above.
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5.3.1 Structure of a GPA
The plasticity or malleability of an institution derives from the ability of agents within
( or proximate to) that institutional context to enact gradual institutional change
without relying upon punctuated equilibrium (or critical junctures) to induce change.
This is especially important when the normative premium is on experimentation.
Mahoney and Thelen provide an analysis of how power distribution affects
endogenous institutional change. 36 Similarly, Pierson notes that institutional resilience
originates from the institutional structure. Drawing upon both these points, this
section argues that the structure of a GP A (or any parliamentary system) would
eschew path plasticity and thus limit future options for experimentation.

A GP A , as identified above, could be forged either through institutional recalibration
(say, within the UN) or through an interstate treaty. The difference between these
options is substantial in terms of the moment of design. Institutional structure is
informed by historical development. Within the UN, for example, the institution is
geared heavily in favour of the five permanent members of the Security Council (PS)
who hold a veto position. 37 In terms of an interstate treaty process, the distribution of
capabilities and power in the anarchical global system would also mean that relative
bargaining positions would be skewed heavily in favour of developing nations. Thus,
the m oment of design risks locking-in potentially inegalitarian structures.

38

This problem is compounded by the fact that a GP A would likely be structurally
sticky and rigid. There are several reasons for this. First, a GP A would be designed in
a hierarchical way with a series of nested rules and veto points specifically to limit
change. This is because the broad electoral notion of ' checks and balances' requires
an institutional configuration designed to limit co-optation and unfair amendments.
As suggested earlier, top-down governance structures generate stability and order by
creating "a system of 'nested rules,' with rules at each successive level in the
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hierarchy being increasingly costly to change." 39 This highlights the fact that a GP A
would display resistance to change, limiting the ability of agents to change the
internal structure of the GP A or adapt to unforeseen shocks. As such, the hierarchical
nature of a GP A would likely create and foster a process of strong path dependence
that would be ubiquitous for the institution within which it was inserted and
(potentially) much of the global system. As discussed below, the EU Parliament raises
an interesting empirical example of transnational parliament-building. I employ this
institution to argue that rigidity and stickiness is likely to be the outcome of
institutionalising almost all supranational parliaments.

The ways in which veto points inhibit future experimentation in political institutions
can also be gleaned from the literature on complex adaptive settings. To paraphrase
Duit and Galaz, hierarchical and "state-centric" forms of governance are likely to
provide poor or strongly biased feedback, due to distorted information flows from
lower to higher levels caused by multiple veto points and strong institutional
structures. As a result, the adaptability of these systems is also considered low due to
information deficiencies and diminished capacities for reaching consensus with
organised societal interests. 40 These authors discuss, in effect, how a high number of
veto points and hierarchical institutional structures limit adaptability and thus
experimentation. Given that the building of a GP A would need to come through
consensus bargaining, it would be subject to a 'joint-decision trap' in which states and
other actors become trapped by the initial decision and change would be prevented.

41

Implementing a GP A as part of a top-down system of governance would start a
process of (positive, in terms of experimentation) feedback and path dependence that
should be avoided. This effect would be compounded by the high start-up costs of a
GP A, which would require an enormous amount of effort and resources - both
political and financial. 42 In the event that a GP A was designed which entailed genuine
participation and was able to exercise transnational or global authority, the
39
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sovereignty costs that states would have to accept would be very high. These high
start-up costs would almost certainly lock us into this system in the short term.
Precisely because the GP A would be able to curtail the authority of states, the
premium would be on states to extract maximum gains from the GP A process itself,
rather than experiment with alternate fora. 43

These start-up costs would be compounded by the large-scale bureaucratic support
necessary for a GP A to function. Whether freestanding in the international system, or
developed as a subsidiary organ of the UN or the WTO, a large bureaucratic arm
would be vital. A GP A, as has already occurred with other UN organs and countless
domestic bodies, would gather rights and power. As Slaughter shows in relation to
networks of judicial authorities and bureaucrats, actors are capable of forming strong
n~tworks of collaboration and carving out space to manipulate rules. 44 As a GP A
gathered authority over time, the incentives for bureaucrats and parliamentarians to
subsume that authority and limit other institutional options is reinforced.

This is a point reinforced by Barnett and Finnemore in their discussion of how IOs
tend to deviate from the purpose of the original designer. 45 These authors show that
bureaucracies tend to create their own varieties of autonomous social knowledge.
Barnett and Finnemore suggest that bureaucracies can often make "institutions
unresponsive to their environments, obsessed with their own rules at the expense of
primary missions." 46 Although Barnett and Finnemore discuss pathology in terms of
failure to generate Pareto-optimal outcomes, the same logic holds for institutions
seeking (democratic) legitimacy. A strong bureaucracy would make experimentation
simultaneously desirable but unfeasible as the institution deviated fro m its original
(democratic) purpose, while continuing to gain authority and become umesponsive.
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5.3.2 Sequence and Timing of Institutional Development
The sequence and timing of introducing an institution is also linked with whether (and
to what degree) future experimentation will be possible. Again, we can best
understand this connection through path dependence. Sequence and path dependence
operate in a mutually-reinforcing relationship with one another: the earlier in a
sequence an institution is introduced, the more path-dependent its consequences will
be. Although this varies according to institutional structure and the setting within
which it operates, sequence is certainly a major contributive factor to the path
dependence of an institution.

Although GCS has been developing for many years, the usage of top-down
postnational democratic institutions is embryonic. Thus, the creation of a GP A would
come very early in the process of formal global democratisation and have powerful,
downstream effects. This is important because the foundation of an institution often
leads to a set of new institutions being developed (or ol~ _institutions being
redeveloped) to complement the new choice. This exhibits positive feedback by
reinforcing the "legitimacy" and power of the original institution as people adapt to
the new institutional scheme. In this way, it highlights the fact that movement down
one particular path may eventually lock-in one particular outcome, even if that is not
the intended goal. 47 As such, the order in which institutions are adopted is important
because early institutions are often persistent into the future.

Pierson also highlights this point when he notes that "institutions in the formal
political sphere have a great capacity to eliminate altematives." 48 Given that the road
to global democracy cannot be planned out in advance, we should avoid movement
towards institutionalising a GP A (especially early) in the process of global
democratisation in order to keep our institutional option open. This counterfactual
analysis does seem consistent with many historical developments. For instance, the
regulation of railroads in the United States was ·undertaken through the creation of an
independent commission. The creation of this body with formal powers lasted a long
time, and as Elizabeth Sanders states, key actors - business lobbies, trade unions,
47
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investors, legislators, and political parties - gained a stake in this 'path' .49 Eventually,
increasing returns "accrued to the steady elaboration of this path - and not to
fluctuating experimentation with other methods ofreducing social costs." 50

As with most of politics, agents who design and implement institutions are generally
bound by short time horizons. These time horizons limit the ability to look at, or
possibly even care about, long-term problems and alternative institutional solutions.
These short time horizons generally lead designers to create institutional schemes that
constrain and limit the possibility of institutional change. 51 Agents will often forge
institutional designs which limit their own power so that their successors are bound by
the same rules and norms that they are. Thus, if the original designer loses control of
the institution, the institutional arrangements give them the chance to win back power.
These characteristics are almost inherently true for parliamentary systems, which are
designed to limit change so that displaced 'losers' can win back power. 52 This
institutional characteristic makes a GP A likely to engender path dependence instead
of plasticity, leaving agents without the ability to prompt gradual institutional change.
This institutional rigidity, in which actors work within the rules and care more about
short time horizons, restricts future experimentation. 53 As such, in general terms, I
argue that the short time horizons prompted by the design of a GP A will usurp power
over time, limit reform, and undercut the ability to experiment with other institutions.

Timing is also related to cognitive framing. Creating an institution entails a large
degree of physical material such as buildings, furniture, infrastructure and so on (as
noted in the discussion of start-up costs). 54 This is not as simplistic as saying the
parliament is a building and therefore generates path dependence: path dependencies
are also created through sociological and psychological means. Rather, the building
becomes symbolic of the type of governance and institutional scheme, which fosters
49
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path dependence and limits path plasticity. The Westminster system of governance in
the United Kingdom, despite the lack of a written constitution, generates much power
through acceptance. If an institution is introduced early in a sequence, then there is
less competition. This institutional choice becomes reinforced as affected and
subjected actors accept this framework, and learn to work effectively within the new
set of rules. This links back to the notion of bureaucratic institutional pathology
discussed above. The usage of a GPA (and top-down institutions more generally)
early in a sequence would create a process of strong path dependence and limit
alternatives by taking 'centre-stage' in a process of democratisation.

The usage of a parliamentary structure, especially early in the sequence of global
democratisation, reinforces the (erroneous) notion that global democracy should
mimic state-based democratisation. As argued in chapter two, democracy is an
essentially contested concept, which has taken multiple historical and conceptual
forms. There is no a priori reason to equate 'democracy' with liberal institutions such
as parliaments. As Amartya Sen has forcibly argued, democracy as public reason or
discussion is a universal value across the world's political traditions. Democracy as
tied to electoral voting and representation is a relatively recent, Western construct. 55
Because electoral democracy has such a strong grip on modern democratisation at the
level of the state, beginning global democracy with a parliamentary cornerstone
would engender a form of cognitive path dependence by reinforcing the notion that
liberal democracy is the sole appropriate form of democracy beyond the state. 56
Instead of assuming this conclusion, I argue that we should experiment with alternate
forms of democracy- a task made difficult by employing a GP A.

Given that the wide range of global problems will require a wide range of institutional
solutions, being tied to one institutional choice should be avoided ..As such, it would
be illogical to adopt a GP A or top-down system which would mean that other
mechanisms would be restricted. To foreshadow a later discussion, this is precisely
why Krisch argues against constitutionalising the international order. 57 Institutional
55
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designers should be attuned to the ways in which path dependence, path plasticity,
and the sequence of institutions are interlinked. Highly path-dependent institutions,
such as a GP A, will limit future alternatives by eliminating competition, undercutting
symbiosis, and preventing institutional re-design.

5.3.3 Operational Setting and Institutional (Mis-)Design
Some theorists and policymakers may argue that a top-down structure could be
designed to avoid the strong degrees of path dependence the previous section
suggested. These proponents may attempt to claim that a GP A could be created which
would operate alongside other institutions in the future. They would therefore argue
that the representative democratic legitimacy offered by a GP A is still a step in the
right direction.

HI, more so than other varieties of new institutionalism, stresses the difficulties that
agents must contend with in designing (especially global) institutions. As noted in the
previous section, adopting a GP A system could prohibit us from experimenting with
other democratic institutions in both the short- and long-term. However, even if one
accepts that a GP A could exist which would not invoke a process of positive feedback
then this still misses one problem: often, institutions have unforeseen and unintended
multiple consequences. 58 Distortion always occurs in the enactment and translation
diffusion of new ideas and practices. 59 The introduction of a GP A would be contorted
by the vast power differentials at the global level. The blending of an existing idea
into a new situation gives rise to unintended outcomes that lie beyond the control of
actors and the original designer. 60
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If a GP A does provide unequal distributions of authority in the short term, there is

little reason to think that this process will become more equal over time, especially if
experimentation is limited. Many key actors who gain from a GP A in the short term
could use a variety of resources and capability to leverage the GP A rules and choose
actively to ignore inegalitarian or undemocratic practices. For instance, if powerful
states benefit from a voting distribution of one-person, one-vote then a bloc of China,
India, and the US would be able to capture most of the institutional authority. In the
event that the surrounding environment drifts and problems (such as climate change)
are exacerbated, it seems likely that these powerful states would deliberately not act to
avoid paying higher costs. 61 Mahoney and Thelen argue that the Liberal Democratic
Party in Japan has consolidated their prominence by refusing to reapportion political
boundaries of the Diet seats which continue to benefit their political standing. 62 This
has had the effect of locking-in initial power imbalances and making revision (and
thus experimentation) less plausible.

The setting of a GPA would vary according to whether it is 'freestanding' or 'nested'.
Freestanding institutions may avoid some problems of political opposition, as Falk
and Strauss suggest. 63 An interstate treaty process entails less resistance as nationstates could join at will. However, the lack of institutional infrastructure means that
the oft-noted anarchical nature of world politics would lead to many unforeseen
consequences. If a GP A was created, then it would have deep effects on a range of
other global governance institutions and nation-states which would need to learn how
the GPA operated to manoeuvre effectively/strategically. This links back to the
previous discussion about sequence.

Conversely, an institutional prescription for a GPA emanating from a pre-existing
institutional base such as the UN or the WTO would face alternate problems. The
powerful actors within the UN or WTO would not accept easily weak or strong
oversight. Thus, if a GP A was created through the UN or WTO, the rules binding the
61
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GP A would reflect the existing power imbalances of that institution. Despite the fact
that the WTO conventionally employs consensus voting, the EU and US are
constantly able to forge change and shape decisions through collective power and
package deals. 64 The initial moments in creating the UN provide another example.
The veto privileges provided to the US, France, UK, China, and Russia have meant
that substantial reform of the UN has remained unobtainable. The codification of the
Security Council has been impenetrably sticky. As G. John Ikenberry has succinctly
noted in relation to post-conflict settlement, strong nations tend to create rules that
protect their power. 65 The creation of a GP A within an existing institution would
almost certainly reflect (and amplify) current power differentials.

Thus, GP A proposals become caught in a paradox. If a GP A is truly freestanding,
then it is exposed to the rapidly-shifting landscape of anarchical world politics. This
makes unforeseen consequences more prevalent, credible commitments harder to
send, and would entail knock-on effects for other institutions in the global system. If a
GP A is developed within an institution, it will be shielded from some of the effects of
'anarchy', but its creation will reflect the pre-existing biases of that institution. 66 At
any rate, movements towards a GP A would make experimenting with other nonparliamentary democratic systems more (perhaps prohibitively) costly as the GPA
would be viewed as the central way to reduce the democratic deficit, whether or not it
was effective.

And it certainly cannot be assumed that an institution, no matter how meticulously
designed, will behave in a manner consistent with preconceived expectations . The
setting within which an institution operates (especially at the global level) is dense
and complex. Institutional designers may only be concerned with immediate goals,
their goals might be too diverse to be reached effectively or, despite all efforts to have
long time horizons and focused and attainable goals, there may simply be unintended
consequences as the setting changes. For example, judicial review in the EU altered
the character of discourses completely by accident, which led to uninformed and
64
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undemocratic policy changes for the EU Commission. 67 Given this complexity, we
should seek institutions which are amenable to gradual change, especially in the
embryonic, volatile and disordered global system. This enhances the ability of agents
to experiment with a range of institutions and, as I will argue below, increase the
legitimacy of the project.

5.3.4 The EU Parliament and Democratisation
Before linking these arguments to debates in international law, I will address a
counter-criticism which could be raised. Proponents of a GP A could potentially point
at the EU Parliament as a case which supports a top-down, electoral mode of
institutionalising democracy. Such an argument is perhaps likely given the varied
interest in the activity of the European Parliament over the last 15 years. 68 The EU
Parliament - one of the three main EU legislative bodies - began as the "Common
Assembly" of the European Coal and Steel Community on the 1oth of September,
1952. At that stage, the Parliament was a consultative body for the six member-states
with only 78 Parliamentarians. Through a series of junctures, the EU Parliament has
steadily gained authority and standing. The Single European Act (1986), the
Maastricht (1992), Amsterdam (1997), Nice (2001), and most recently Lisbon (2009)
Treaties all expanded the legislative influence of the Parliament. The Lisbon Treaty
has granted the most current incarnation of the Parliament with authority over the
entire EU budget, equal legislative power with the EU Council of Ministers, and
linked the appointment of the Commission's President to Parliamentary elections. As
Pierson has noted, the European Parliament has always looked for opportunities to
enhance its powers. 69

On first blush it appears that, as the EU Parliament has gained formal and regulative
power, it has been matched by a degree of democratic inclusion and accountability. In
1979, the Parliament had its first direct election and first sitting-session. As the EU
67
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zone has expanded, the number of parliamentarians (MEPs) has continued to rise and
these 'representatives' have more say in the affairs of alternate EU institutions. The
Parliament is now composed of 754 MEPs from 27 member-states. The EU
Parliament has been touted by Falk and Strauss as a model for success that a GP A
could follow. Strauss argues that a GP A could be created and, at a later point, citizens
could be given direct access to vote for parliamentarians. 70

However, the level of democratic input legitimacy is often overdrawn. A fine-grained
reading of the situation provides pause to recognise how formalised, top-down
mechanisms have actually lost democratic legitimacy while gaining formal authority.
The EU Parliament, despite a continuous rise in legislative and formal powers, is met
by a paradox: voter turnout for EU elections is in a state of decline. 71 As of 2006, the
average voter turnout has continuous declined since the first EU Parliamentary
election of 1979. Although the exact figures vary from one member-state to the next,
the voter turnout for EU elections has been at least 20 percentage points lower than in
corresponding national parliamentary elections. 72 This is puzzling because, as the
Parliament gains authority and competences, citizens should be increasingly interested
in harnessing this authority, especially given the stage of reflexivity world politics has
reached.73

Within the EU Parliament, parties and candidates who careen toward the extremes of
the political spectrum are overly-represented. This is due to the fact that voters are
casting what Brennan and Hamlin call 'expressive preferences '. 74 Akin to barracking
for a sporting team, expressive preferences are where voters gain utility (or
70
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satisfaction) simply by voting for their preferred candidate, even if no instrumental
utility is derived from that vote (an instrumental preference). 75 Expressive preferences
are often grounded in identity or ethical issues rather than self-interested utility
maximisation.

Citizens who vote at EU elections tend to vote expressively in a way that reinforces
their national/identity biases. Voters express dissatisfaction with national level policy,
rather than voting on instrumental EU issues. This causes a disproportionately high
number of extremist groups to win seats at EU elections as they can target these
median expressive preferences rather than trying to win instrumental votes based on
constraining the authority of the EU Parliament. 76 This problem is compounded by the
fact that, over time, the Parliament has gained so much power that aggregation,
lobbying and horse-trading have been ingrained into the EU system. Citizens are
increasingly removed and disinterested by the_bureaucratic/technocratic nature of the
EU itself. 77 The recent economic crises, riots, and technical problems within the EU
have certainly not allayed any of these problems. 78

Ultimately, the EU Parliament has managed to gain substantive power over the years
without deepening its democratic credentials. More importantly for this chapter,
though, is the fact that the ability to usurp power has limited other options for
experimentation within the EU system. Although the Open Method of Coordination
(OMC) has made some steps in this direction, its uptake has been gradual and remains
completely voluntary and 'soft'. 79 Some scholars have stressed the ways in which the
OMC has undercut common policies of the EU. 80 It is difficult to know how the EU
75
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would have looked without the Parliament, or if the Parliament was more democratic
from the outset. However, the general point remains: building a top-down structure
and attempting to democratise it through time is undercut by a range of institutional
problems, not least the limited ability for experimentation in surrounding fora.

Although not explored in depth, the literature on liberal democratisation within the
nation-state also provides substantial reason to avoid a GP A. 81 Jack Goldstone, for
instance, has rigorously argued that "[A ]n increasing body of empirical literature
suggests that transitions to electoral democracy that occur in the context of unresolved
factional differences, or in a state with weak rule of law [ ... ] leads to further political
instability and negative impacts on economic growth." 82 As an example, the elections
in Palestine in 2006 were introduced in an already-hostile context, and Hamas and the
Islamic Salvation Front were able to win control. Hamas immediately renewed
hostilities with Israel, leading to strife, civil war, and thousands of deaths. Although
the global system is not a state, it is clear that there are unresolved political conflicts
and a weak rule of law. Goldstone goes on to note that formal, liberal institutions of
democratisation entail substantial risk. Rather, he aptly suggests, democratisation
requires a strategy of "patience, care, and close attention to local conditions over a
sustained period of time. " 83

5.4 Global Constitutionalism and Legal Pluralism: Institutional
Architecture of International Law
The above analysis suggests that we should avoid creating or pursuing a GP A in the
immediate future at risk of limiting future experimentation. On the face of it. a critic
might suggest that this argument hardly needs to be made, given few people think a
GPA-type structure is on the horizon. However, this point is not just limited to a
GPA-type structure. Rather, the limitation of future options is causally related to the
broader project of top-down global democratisation and the constitutionalisation of
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international law. These over-arching political projects may well lead to sub-optimal
institutions being privileged, as well as a lack of empirical legitimacy as individuals
refuse to be bound by comprehensive structures.

84

In this part, I will provide the broad brushstrokes of the constitutionalism-pluralism
debate in international law. I contend that over-arching, formal institutional design
which contitutionalises international law will undercut future experimentation,
whereas a pluralist perspective provides a fertile ground for trial-and-error to occur. In
the final part, I furnish this analysis by drawing on the works of Hayek and
Vanberg. 85

5.4.1 Global Constitutionalism and Democracy
With few historical exceptions, the term 'constitution' refers to a written charter
which delimits the procedural functions of a society. Constitutions, which have a long
history within the nation-state, comprise the basic legal norms organising and
institutionalising a polity. Constitutions limit political power, offer political/moral
guidelines, and contribute to integration by providing an over-arching rule of law. 86
Global constitutionalism, as Anne Peters describes it, is "an academic and political
agenda that identifies and advocates for the application of constitutionalist principles
in the international legal sphere." 87 This project is supposed to delineate the
substantive principles of international law and define the relations between different
loci of authority in an ordered and hierarchical manner.

The over-arching, unified rule of law sought by advocates of global constitutionalism
mirror the aspirations of top-down global democrats. Held seeks a hierarchical system
of global governance in which all-affected parties can participate in a layered set-up
84
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of institutional structures. 88 The argument made in this section is directed at
cosmopolitan democrats because of the pathway which constitutionalisation
foreshadows. However, the critique applies equally well against the transformative
pathway endorsed by WG scholars and global federalists who similarly preference an
over-arching political structure which distributes authority in a hierarchical fashion. 89

In recent years, the project of constitutionalism in world politics has generated a
substantial academic and practical movement. Alec Stone Sweet has argued that the
EU, ECHR, and other global bodies exhibit constitutional features. 90 Similarly, Bardo
Fassbender reads the UN Charter as a constitutional document which structures and
organises the rights and responsibilities of international actors. 91 Neil Walker argues
that the WTO and the UN testify to the fact that constitution building under anarchy is
both possible and forceful. 92 And this discussion is not simply taking place in the
abstract. The well-known Kadi case has been interpreted along constitutionalist
lines. 93 Kadi · (or Yasin al-Qadi) is a Saudi Arabian philanthropist who had his
international finances frozen after the US declared him a 'Specially Designated
Global Terrorist.' In response, Kadi's lawyers brought lawsuits against several states
and the ECJ to unfreeze his funds and acquit him of this charge. 94 When the ECJ lay
down its judgement in favour of Kadi, it challenged the normative position of the UN
Security Council in international law as well as domestic courts. However, this ruling
paradoxically reiterated the centrality of the rule of law in world politics. 95 All of this
marks something of a critical juncture in IR and international law in which global
88
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structures are said to exhibit constitutional features.

The appeal of global constitutionalism is quite clear. Rather than having interstate
negotiations taking place under the weight of realpolitik, in which historical context
and geopolitical strength determines the bargaining position of actors and the relative
outcomes, global constitutionalism provides an antidote to these 'accidental' forces. 96
By structuring international law hierarchically, and forging a global constitution
which upholds certain normative features (fairness, equality, and democracy), much
of the global democratic deficit could be eradicated.

5.4.2 Global Pluralism: Explanatory and Normative Power
If the hierarchical nature of constitutionalism forms one end of the spectrum of

international law, at the other pole we find pluralism. Global legal pluralism refers to
the heterarchical ordering of different sub-orders. Global pluralists give up on the
hope of finding or establishing a common set of legal rules and instead attempt to
draft a "more open, political form." 97 Although pluralism is often used in a
descriptive/explanatory sense, Krisch argues for the normative desirability of
pluralism. 98 Arguing against the integrationist tendencies of constitutionalists, Krisch
separates between 'institutional' and 'systemic' versions of global pluralism.
Institutional pluralism seeks to capture the 'middle ground' of the pluralismconstitutionalism spectrum by allowing global institutional coordination through a
common framework of rules, but without a clearly defined hierarchy. 99

Systemic pluralism offers a more radical normative position. In this, global legal
arrangements should be dispersed, equidistant from any ideal value, and ultimately

divergent. Although legal arrangements can and would overlap, interactions occur in a
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networked fashion with each legal jurisdiction claiming ultimate right and mandate
over their specific issue area. 100 This view is correlated with Andreas Fischer-Lascano
and Gunther Teubner's version of pluralism. 101 For these authors, the global order is
irredeemably pluralist, and as such social forces and material power determine the
shape and nature of international relations. Krisch rightly disavows this extremist
position by highlighting several non-constitutional features which are prominent in his
version of systemic pluralism.

Systemic pluralism does indeed provide a loose framework of action for international
actors. Although it is not formalised or constitutionalised, Krisch argues that the
fundamental rules of systemic pluralism are grounded in personal autonomy and a
'conflict-of-laws' approach to global governance, where respect, heterarchy and an
~thos of recognition come to the fore. 102 Within each sub-order of systemic pluralism,
the connections between actors are animated by a Habermasian conception of
communicative action where deliberation and contestation provide the mechanisms
for stability and change. 103 Between sub-orders, engagement is constructed through
what Krisch calls 'interface norms' which regulate the "extent norms and decisions in
one sub-order have an effect in another; they are the main legal expressions of
openness and closure." 104 Krisch highlights these empirical variables by studying the
context of European human rights law, UN sanctions, and global risk regulation. 105 In
each instance he shows how different regional and IOs form heterarchical layers of
law with divergent visions and competing jurisdictions.

On a spectrum, we would see Krisch's systemic pluralism toward the far end of the
'pluralism' pole with institutional pluralism on that side but much closer to the centre.
Alternatively, cosmopolitan democracy and constitutionalism would be mid-range
100
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toward the 'constitutionalism' end, with federalism being the furthest extreme. Given
that there is a raft of ways to constitutionalise international law and to shore up the
democratic deficit, why not follow some version of constitutional pluralism which
holds the middle ground? 106 I agree with Krisch that such a conciliatory move
conceals, rather than illuminates, "the theoretical and practical differences that exist
between constitutionalist, unity-oriented" perspectives, and "pluralist, heterarchical
conceptions." 107 Systemic pluralism provides a generic framework of norms that
encourages future experimentation through adaptability and spontaneous order: global
constitutionalism, on my account, stifles such development. In the final two chapters,
I elucidate how regime complexes can be used as empirical instantiations of systemic
pluralism to build democratisation beyond the state.

5.4.3 Future Experimentation, the Rule of Law, and Global Democracy
In the analysis against a GP A and cosmopolitan democracy, I argued that formal
political institutions limit our future options. I contend that the over-arching nature of
global constitutionalism, which creates hierarchies and provides a shared normative
framework, limits experimentation. This is because the constitutionalisation of law,
which establishes set jurisdictions and facilitates accountability, also frames cognitive
understanding and locks-in power imbalances. Global constitutionalism would be
framed by the current interests and preferences of powerful actors. 108 Although
constitutionalism is an on-going process, HI stresses that these initial decisions are
disproportionately influential in the growth of the system and its component
institutions. The constitutional structure would become the framework within which
actors operate and think, and options which might have been available are removed
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from the table. I 09

What is curious is that, despite a lack of direct engagement with the concept of path
dependence, many international lawyers appeal to global constitutionalism on the
grounds of adaptability. Many theorists, contra my argument against a GP A, hold that
formal structures can be designed to uphold flexibility. Thomas Weiss, in looking at
the UN system, argues that "the constitutionalization of international systems [ ... ] has
the effect of both facilitating reform through the accommodation of institutional
practice and of containing the impetus within limits impartially deductible from the
tenor of the foundational instrument." 110 Walker, in what is largely an exploratory
chapter, argues that big-C Constitutional programmes provide a kind of open-ended
process that promotes experimentation. I 11 Walker goes so far as to link this with
democratic iteration.

I argue directly against this understanding of (global) institutional development.
These constitutional advocates are over-estimating the ability of formal provisions to
foster experimentation, and underestimating the pathology that institutional structures
(and bureaucracies) develop. Top-down, over-arching institutions gather power and
limit our future options through a variety of mechanisms as discussed above. Global
constitutionalism entails some combination of encoding formal provisions in
international law, granting legislative powers to a parliament, and the creation of a
complete system of (liberal) democratic rule. Even the reading of constitutional
provisions in current IO charters and rules, I argue, limits future experimentation by
drawing resources (both academic and political) toward this framework. Although the
structure of constitutionalism may have some benefits, in terms of experimentation
and adaptability, systemic pluralism fares much better.

Although I do not have the space in this chapter to highlight how systemic pluralism
109
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generates experimentation using the SSS criteria, Krisch has already defended this
claim on empirical and normative grounds.

112

Systemic pluralism is far from perfect:

it might not standardise or regulate international law in a strict sense, but it does
provide accountability, revisability, adaptability, and contestation through its more
fluid and discursive underpinnings. 113 These factors imbue political communities and
international institutions with a strong sense of public autonomy, thus enabling them
to forge and implement their own rules and mechanisms. Compared to domestic
political and economic situations, the international system is particularly fluid. As
such, flexible institutions are called for to manage the existing power imbalances.
Contestation is required to reduce these discrepancies, and experimentation with
different institutions and structures will be necessary to make this contestation
effectual and to legitimate structures of authority.

The notion that experimentation is diminished under constitutionalism finds
acknowledgment from many international legal scholars. David Kennedy, for
instance, suggests that "[A] great deal of injustice has also been routinized or
-

legitimated by the U.S. constitution." Inequality in education for citizens remains "a
scandal and is rooted in legal arrangements and ideas, about cities and property and
taxation." 114 In a similar vein, Walker states that "[T]he record of constitutional
debate in non-state entities such as the EU, the WTO, and the UN all testify to the fact
that once the constitutional genie is out of the bottle, it will not easily be re-captured
by any of the.interested parties." 115 These two points highlight the pathological nature
of constitutional development and the prevalence of locked-in power which undercut
experimentation in global politics.

A GP A, because it is a microcosm of many properties of global constitutionalism, is a
useful heuristic device. It shows more concretely how different institutional
112
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mechanisms and characteristics (veto points, start-up costs, cognitive framing, and so
forth)

impact

the

transformative

pathway

of

global

democratisation/constitutionalisation. In both cases, I have argued that formal
institutions which entail/require the establishment of constitutional legal rules will not
facilitate experimentation.

5.5 Rational Institutional Design or Spontaneous Order: Hayek and
Vanberg
In this final section, I strengthen my argument for global systemic pluralism by

linking it to the legitimacy created through spontaneous order and local
~xperimentation. The key claim of this section mimics the chapter (and broader
thesis): global democracy should be an evolutionary project. The vitality and
legitimacy of global democracy is connected to the fact that institutional inputs should
be subject to competitive selection in an environment that is open for the entry of new
challengers. 116 I argue that this framework is best cultivated, at a conceptual level,
through systemic pluralism. In chapters six and seven, I argue that regime complexes
are the appropriate unit to promote both experimentation and democratisation. These
chapters will also show, more concretely, how systemic pluralism generates
experimental outputs.

Gleaned from Hayek and Vanberg, there are two main reasons - compatible with the
historical-institutionalist arguments made previously -

to think that systemic

pluralism generates experimentation, whereas constitutionalisation is limiting in this
regard. First, I illuminate Vanberg' s interpretation of Hayek' s 'evolutionary
agnosticism' and 'spontaneous order'. Second, I support the argument against global
constitutionalism by reference to Hayek's discussion of knowledge and social
engineering.

5.5.1 Spontaneous Order and Systemic Pluralism
Hayek's canon provides, without a doubt, one of the most comprehensive and
116
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influential treatises of rational design and constructive reform within a liberal political
agenda. 117 From The Road to Serfdom to The Constitution of Liberty and many other
works, Hayek's thoughts posed challenges to socialist economic governance, liberal
'planning', and the role oflaw in society. Writing against the backdrop of both World
Wars I and II, Hayek' s writings shed light on how economic and political power
intersected in society, and the implications this had for rational design and
constitutionalism.

It is worth noting at the outset that I deal substantively with Vanberg' s interpretation
of Hayek. This is because, as Norman Barry and Chandran Kukathas point out, there
is a disjuncture in Hayek' s work surrounding the notion of rational design and
spontaneous order. 118 Rational design refers to arguments in favour of a liberal order,
why this order is superior to other arrangements, and what can be done to
establish/maintain that order. Spontaneous order, though, appears as the key element
of 'cultural evolution', in which Hayek suggests that efforts in deliberate institutional
reform are futile and even counter-productive. 119 Hayek oscillates between the
-

impossibility of large-scale social planning, and the normative and empirical benefits
of spontaneous order in creating legitimate rule. These points stand in tension with
one another: Hayek avers that social planning cannot be accomplished effectively yet
he still seeks a certain kind of order. Vanberg, at least in my opinion, develops an
understanding of Hayek which dissolves this apparent tension.

According to Vanberg, we must first separate between two alternate conceptions of
'social planning': The first corresponds to a system of rules, under which people are
free to follow their preferences; the second are those systems of specific orders and
prohibitions which limit our hope to improve our social condition.

120

As such, the

question becomes: what social order or framework provides a method to make
"competition as effective and beneficial as possible"? 121 My answer is that, at the
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global level, systemic pluralism nurtures a spontaneous evolutionary process "in
which alternative rules are experimented with and in which, through trial-and-error,
experience about which kinds of rules work well and which do not is accumulated." 122

These rules, for both Hayek and V anberg, are supposed to establish beneficial
institutions - that is, of benefit to those persons living with them. This correlates
neatly with the notion of empirical legitimacy: support is generated by providing
benefits to those affected/subjected agents. 123 Global systemic pluralism, as Krisch
and others argue, meshes closely to this vision. By granting autonomy to political
communities at the local, regional, and global level, these groups can structure their
own rules and compete with other institutions for support. 124 Charles Sabel and
Jonathan Zeitlin maintain that the empowerment of the National Competition
Authority (NCA) created a decentralised, networked system of EU antitrust
regulation. Although this move also unified some regional expectations, that powershift toward NCAs allowed the commission to use the local knowledge of these
national bodies through a process of "experimentation and benchmarking." 125

Similarly, this is what has happened with the ECJ and the WTO in relation to
genetically modified organism (GMO) issues. The ability to 'forum shop' between
different institutions created competition between different actors. 126 Krisch, in a
counterfactual statement, goes on to suggest that a tightly integrated, hierarchical
structure might have created more cooperation, but it may also have had the inverse
effect. The WTO panel on Biotech and the EU Commission had already been overly
cautious in forcing GMO issues upon member nations even when they had formal
authority. This hesitation was "probably linked to concerns about legitimacy" :
institutions which push formal authority risk straining (and eventually breaking) the
support-base from which their legitimacy derives. Constitutional bonds ensure more
formal linkages, but these stiff connections are more likely to snap (rather than bend)
under significant pressure. Thinking about how strong bonds in a crystal lattice create
112
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rigid and strong ties, while simultaneously making the structure itself brittle, 1s a
useful analogy.

Ultimately, Hayek stressed that the order of rules deeply affect the order of action
within society. 127 This means that the background set of societal rules condition the
ability of actors to experiment with institutions and mechanisms in the foreground.
Global systemic pluralism, as noted in the previous section, provides a system of
conflict-of-laws which induces contestation and deliberation. This might not be an
ideal state of affairs, in which every person has a direct say in global institutions that
affect their lives. However, the appropriate metric of comparison is not ideal against
non-ideal, but non-ideal against non-ideal. The dynamic and malleable nature of
systemic pluralism delineates a set of basic rules which make competition and local
experimentation more likely. Rather than subjugating .institutions and communities
under an inflexible (albeit regulated) structure, legal pluralism allows actors to shift
regimes, create new mechanisms, and remove support. Thus, the trial-and-error
-

afforded by pluralism upholds Hayek and Vanberg's notion of spontaneous order, and
does not give up on the hope that this order may reflexively shape the background
conditions of pluralism over time as communities and institutions find more beneficial
and effective ways to cooperate.

5.5.2 The Pretence of Knowledge and Constitutionalism
The secondary, yet related, argument against global constitutionalism comes from
Hayek's concern for those who seek the total re-design of social order." 128 As
historical-institutionalist scholars tend to emphasise, there are real bounds to our
knowledge·which make the rational design of (global) political institutions difficult. 129
Hayek long argued against the 'pretence of knowledge' that he found evident among
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those who seek to re-design social order.

130

He argued against the normative

desirability of such social (re)engineering on the grounds that it would create
exclusive privileges and monopolistic power for those implementing change. As with
my argument, Hayek suggested that shifting power toward a central social task leads
not to the simple aggregation of this power, but rather an exponential increase in this
power. He rightly highlights that a central planning commission would exercise much
more power than multiple, private boards of directors.

The principal argument that Hayek suggests in much of his work is that in no area of
human problem-solving - neither those that we entrust to ordinary markets, nor those
we seek to solve through the political process - can we know in advance what the best
solution may be. Therefore, we ought to rely upon a competitive, explorative process

wherever possible. Hayek demonstrated this analysis in relation to economic
constitutionalisation, focusing on how a blueprint for socialism would eventually
culminate in totalitarianism. Although the political system lacks the baseline
mechanism of 'price' to communicate value and preferences, Hayek applied his
economic logic to the rule of law and democracy. 131 Hayek maintained that a political
system can be structured to enable individuals to lead a cooperative and free life.
When social planners seek to manipulate the environment of individuals directly
(through a blueprint or overall re-design), they are actually engaging in a deeply
insidious form of coercion.

If Hayek' s argument against large-scale social planning found resonance within the
state, it is even more forceful at the global level. The global system is characterised by
uncertainty and shifting political terrain. International bargaining is still driven. in
large part, by the pursuit of states' self-interest on the basis of material power.

132

As

Hayek states in his early discussion of the international order, if people agreed to
transfer power to any large-scale international government, "they would soon find out
that what they had delegated is not merely a technical task but the most

130

Hayek, Tiie Constitution of Liberty. See also Friedrich A. Hayek, "The Pretence of Knowledge,"
The American Economic Review 79 , no. 6 (1 989): 3-7.
131
Hayek, The Constitution of Liberty, 423.
132
Robert 0 . Keohane, "Governance in a Partially Globalized World," American Political Science
Review 95, no. 1 (2001): 1- 13 .

186

comprehensive power over their very lives." 133 This reinforces the pretence of
knowledge commonplace in the top-down global democratisation/constitutionalisation
literature. Attempts to plan a system which avoids monopolistic tendencies ignores
both historical development of large-scale bureaucracies and the systemic features of
world politics at our current juncture.

Again, because global constitutionalism and pluralism is a spectrum, not a dichotomy,
this analysis might seem overdrawn. Very few global democrats and international
constitutionalists seek this total re-design, although federalists' proposals and extreme
constitutionalist readings of international law highlight this end of the spectrum.
Employing an HI analysis, I argued that even piecemeal reform is difficult to
undertake accurately. This is because institutions have unintended consequences, and
also because large-scale bureaucracies and judiciaries become pathological. As Ran
Hirschl demonstrates in a comparative empirical analysis of different judicial
structures in Canada, South Africa, Israel, and New Zealand, formal political
institutions can use other bodies to entrench their own rights and power. 134 Similarly,
-

as Joseph Weiler has suggested with respect to the ECJ, member-states might realise
after the creation of an institution that power and policy space can be crafted through

pathological development. 135 When this occurs, key actors mobilise and fashion rules
and laws to gain this power and lock-in their advantage.

This brings . me back, full circle, to Nagel' s original claim about power and
democratisation. The idea that we can fashion formal institutions or re-design the
global system seems very difficult. Even if it is possible, the accuracy with which it
could be done, and the ensuing pathology and power-gathering of different actors,
would fatally restrict possibilities for experimentation. The creation of a GP A - and
broader claims for cosmopolitan democracy and global constitutionalism - would be
locked-in

and

thus

foreclose

future

options.
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Hayek, The Road to Se,fdom, 252.
Hirschl, Towards Juristocracy.
135
Joseph Weiler, The Constitution ofEurope: Do the New Clothes have an Emperor? And Other
Essays on European Integration (Cambridge University Press, 1999): 349-55. C.f. the argument by
Mahoney and Thelen about how 'drift' in institutional context can be used by political actors to
consolidate their own power.
134
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5. 6 Concluding Remarks
"People actually construct democracy ... [but] construct has the misleading
connotation of blueprints and carpenters, when over the last few hundred years
the actual formation and deformation of democratic regimes has more often
resembled the erratic evolution of a whole city than the purposeful building of
a single mansion." 136

This quote from Charles Tilly highlights the fact that democratisation - at any level is not a precise endeavour. The pathway should be characterised by an iterative
process of 'trial-and-error' in which agents experiment to determine which institutions
are 'beneficial' for those persons subjected or affected. It is impossible to know ex
ante which institutions will be most beneficial. Additionally, there are serious

cognitive limits to the project of rational design, as formal institutions tend to behave
pathologically, undercutting alternate options and accumulating power. Attempting to
engage in large-scale re-design forecloses other options which may well be more
beneficial.

The

transformative

pathways

through

which

global

constitutionalism

and

cosmopolitan democratisation could arise have been subjected to a historicalinstitutionalist critique, and supplemented by Hayek and Vanberg. Hayek' s argument
for spontaneous order - as interpreted by Vanberg - instructs us to rely:
on competitive evolutionary processes as discovery procedures. because we
cannot know in advance what the best solutions to our problems may be, and
that, on the other hand, we need to constrain evolutionary competition by a
framework of appropriate rules to make it responsive to the interests of the
persons involved. 137

Formal constitutionalism of the global order, I argue, cuts against the ideal of
spontaneous design. More problematically, though. it formalises the boundaries of
legitimate political action within which actors must operate. Constitutionalism and
136

Charles Tilly, Roads from Past to Future (Oxford, UK: Rowman and Littlefield Publishers, 1997)
196.
137
Vanberg, "Hayek's Legacy.'' 191 -2.
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democratisation, in the normative sense, is supposed to be about helping individuals
to question the rules of the game and lead self-determining, autonomous lives.
Following Kris ch, I have argued that we should focus upon the generative effects of
systemic pluralism in producing local knowledge as an anchor for normative ordering
beyond the state. 138

The structure of systemic global pluralism does not spawn strong variants of path
dependence likely to foreclose future options. This dispersion of power, in which
localised groups can create their own rules, better replicates the ideals of global
democratisation

and

constitutionalisation

by

keeping

options

open

for

experimentation, so we are able to trial and test how political institutions translate at
the global level. Although the world is increasingly described in pluralistic terms,
Krisch seeks to harness this prism and advocate a normative structure. Making the
step from systemic legal pluralism to global democratisation requires much more
attention to specific cases to flesh out the precise details. In chapters six and seven, I
argue that international regime complexes represent empirical instantiations of
systemic pluralism. Rather than seek re-design of the global system toward systemic
pluralism (a perhaps anti-Hayekian task), we should take regime complexes as the
unit of democratisation beyond the state. This provides the flexibility and
experimental framework which Krisch seeks in systemic pluralism. Through a
discussion of the regime complex of IPR, I show how the three fundamental criteria
of democratisation employed throughout the thesis can be simultaneously upheld.

Ultimately, though, an organic process of democratisation requires flexible
institutions. Nagel's proposal, as with a GPA for cosmopolitan democracy and
constitutionalisation at the global level, runs a risk of forging institutions which
continuously survive through self-reproduction and (increasingly) cut against citizen
preferences. 139

This

analysis

treats

institutional

development

as

neither

epiphenomenal of the global system, nor entirely dependent upon agency, but
understands the interplay between both elements as vital for moving forward.
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Krisch, Beyond Constitutionalism, 298.
Nagel, "The Problem of Global Justice," 145.
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CHAPTER SIX
Accountability in World Politics:
Communicative Action and Regime Complexity
6.1 Introductory Comments
In the comparative chapters (three, four, and five), I critiqued several ideal-types for

global democratisation. I argued that WG models would likely lock-in existing
imbalances which would undercut the normative democratic values they seek.
Similarly, following a constitutional/cosmopolitan democratic pathway would likely
limit future options for experimentation through a path-dependent process which
removes alternatives which might be otherwise available. Despite their differences,
these ideal-types both seek to implement a liberal, statist model of democracy at the
global level. From an historical-institutionalist perspective, there are substantive
problems with this approach. 1 Alternatively, the ideal-type of polycentrism (discussed
in chapter four) puts stock in GCS as the appropriate vehicle for global
democratisation. Although I also found concerns with current proposals and trends,
the general commitment to deliberative democracy and communicative action is more
suitable given the nature of world politics.

In the final two chapters (six and seven) I develop a new prescription which extends

this communicative and discursive foundation for global democratisation. while
upholding future experimentation. I argue that regime complexes are the appropriate
unit of democratisation.2 I seek to highlight the normative and theoretical potential of

1

Additionally, WG and cosmopolitan democratic proposals are ripe for a postmodern critique in which
Western constructs and institutions are assumed to be apt for global usage. Deliberation, as a more
universal and provisional value, can mitigate this charge. For a justification of discussion (and
deliberation) as universal, see Sen, "Democracy and Its Global Roots," 28-35.
1
Because I focus on regime complexes as the locus of democratisation, it is perhaps a misnomer to call
my proposal 'global' democratisation. However, I keep the label 'global' because regime complexes
can span different corners of the planet and my theoretical prescription can be applied to any regime
complex. For an argument against the totalising nature of 'global democracy ', see Michael Saward, "In
Place of 'Global Democracy'," Ethical Perspectives 15 , no. 4 (2008): 507-26.
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this pathway through a case study analysis of the IPR regime complex. 3 Normatively,
regime complexes can be democratised through horizontal and vertical public spheres.
Theoretically,

regime

complexes

represent

a · conflux

of unique

historical

developments which must be addressed for successful democratisation. As William
Coleman and Tony Porter argue, issue areas in world politics have an "identifiable
history, actual institutions which sustain it, and a set of distinctive democratic
challenges."4 HI is thus well-placed to account for these variations.

This chapter proceeds in five sections. First, I define and distinguish between
'regimes' and 'regime complexes'. As world politics continues to fragment and
legalise,5 the overlapping nature of international institutions are increasingly
described as regime complexes. Global democrats should be prepared to keep pace
with this empirical development in order to understand the democratic potential of
modem, transnational politics. In this section I explain why regime complexes
embody Krisch's systemic pluralism. This further elucidates why the prev10us
chapter's discussion of 'constitutionalism vs. pluralism' is germane for my
prescription.

Second, I define vertical and horizontal public spheres. 6 The former involves
interactions between multilateral negotiators (rule-makers themselves). 7 The latter
designates the relational impact between individual citizens and policymakers (ruletakers and rule-makers respectively). Debates in (global) democratic theory often
emphasise that those citizens 'affected' by a policy should have a say in forming that
policy. Because of the vertical and horizontal dimensions stressed here, I argue that
'subjectedness' is a more reasonable standard. Although the thesis has been
provisional on this 'boundary issue' thus far, taking an explicit position is necessary
for the prescriptive ( as opposed to evaluative) components.
3

On the importance of using case studies to elucidate normative potential, see David Thacher, "The
Normative Case Study," American Journal of Sociology 111, no. 6 (2006): 1631-1676.
4
William D. Coleman and Tony Porter, "International Institutions, Globalisation and Democracy:
Assessing the Challenges," Global Society 14, no. 3 (2000): 384. Coleman and Porter make this astute
point in a critique ofHeld's cosmopolitan model which, they argue, fails to take account ofreal-world
complexity and historical development.
5
Kenneth W. Abbott and Duncan Snidal, "Hard and Soft Law in International Governance,"
International Organization 54, no. 3 (2000): 421-56.
6
Mitzen, "Reading Habermas in Anarchy."
7
As this chapter makes clear, there is a role for other actors - civil society, public-private partnerships,
and regulatory bodies - to participate in this horizontal sphere.
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Third, I apply this argument to the regime complex of IPR. Instead of arguing that
both horizontal and vertical public spheres must both uphold all three normative
values (participation, accountability, and institutional revisability), I maintain that
these criteria can be disaggregated and upheld in either the vertical or horizontal
sphere. I will argue that horizontal public spheres can engender a form of deliberative
accountability. I follow Goodhart in suggesting that a norm of (deliberative)
accountability can provide a partial base for wider democratisation efforts. 8

Fourth, I employ the SSS criteria to understand the historical development of the
intellectual property rights regime complex and its potential future pathway. 9 In doing
so, I discuss the ways in which the regime complex has developed, its composite
institutions, and the importance of regime shifting within the complex. The key
argument here is that regime complexes (and thus forum shopping) are likely to
become more common and important in world politics. This discussion does not
tackle the full range of historical-institutionalist mechanisms employed in the
previous comparative chapters. This is because this chapter is more prescriptive in
nature, whereas previous chapters were evaluative. The goal is not to provide a full
critique of regime complexity using HI, but rather to analyse the WTO, Trade-Related
Aspects of Intellectual Property Rights (TRIPS), 10 and post-TRIPS negotiations as a
case study for democratising potential.

In the final section, I stress the potential for deliberative democratic accountability to
germinate within the IPR regime complexes. I emphasise the ways in which the IPR
complex enabled (developing) states to regime shift and induce a form of
communicative/deliberative accountability between negotiators. This potential comes
to the fore when discursive argumentation is coupled with beneficial institutional
fora.11

8

Goodhart, "Norms, Not Agents."
Because the range of options facing institutional designers is rustorically generated, it is necessary to
think about how current structures have evolved and frame future pathways.
10
"Trade-Related Aspects of Intellectual Property Rights," accessed December 1, 2012.
http ://www.wto.org/english/ docs e/1egal e/legal e. htm#TRIPs.
11
Susan K. Sell, "The Quest for Global Governance in Intellectual Property and Public Health:
StructuraL Discursive, and Institutional Dimensions," Temple Law Review 77 , no. 1 (2004): 363-400 .
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6.2 From Regimes to Regime Complexes
The study of 'regimes' has occupied a central place in IR scholarship as a way to
understand how states cooperate under anarchy. 12 A widely accepted definition
understands regimes as "sets of implicit or explicit principles, norms, rules, and
decision-making procedures around which actors' expectations converge in a given
area of international relations. "13 However, Helen Milner has suggested that regimes
are heavily contested concepts. 14 Regimes tend to refer to comprehensive and
integrated institutions which provide more or less stable rules that define, order, and
reinforce points of convergence within a certain issue-area. Regimes of this sort often
emerge out of critical junctures, such as the UN at the end of World War II or the
WTO evolution from the General Agreement on Tariffs and Trade (GATT) at
Marrakesh in 1995. Regimes are often hierarchically structured with clearly defined
legal and jurisdictional scope. 15 This does not mean that regimes are uncontested.
Indeed, Valbona Muzaka has emphasised that regimes become the site of contests and
tensions between participants as well as the outcome of this contestation. 16

Increasingly, as suggested earlier, world politics is described in terms of 'regime
complexes'. Regime complexes, as defined by Kal Raustiala and David Victor, are "a
collective of partially overlapping and even inconsistent regimes that are not
hierarchically ordered, and which lack a centralised decision-maker or adjudicator." 17
As regimes splinter through a process of on-going contestation, regime complexes
develop. Regime complexes are more expansive than regimes because they couple
together regimes that were previously historically or cognitively discrete. In some
ways, the term 'regime complex' is tautological. The definition advanced by Krasner
- in which regimes provide a mechanism for convergence of expectation between
actors - is undercut by the inconsistencies propagated by regime complexes. Despite
12

For an early, and classic, exposition, see Keohane, After Hegemony . This debate is essentially geared
to understand how states avoid the classic 'security dilemma' through institutionalised cooperation.
13
Stephen D. Krasner, International Regimes (Ithaca, NY: Cornell University Press, 1983), 1-21.
14
Helen Milner, "International Regimes and World Politics: Comments on the Articles by Smouts, de
Senarclens and Jonsson," International Social Science Journal 45, no. 4 (1993): 493-4.
15
Krisch, Beyond Constitutionalism, 69.
16
Valbona Muzaka, "Linkages, contests and overlap in the global intellectual property rights regime,"
European Journal ofInternational Relations 17, no. 4 (2010): 759.
17
Raustiala and Victor, "The Regime Complex for Plant Genetic Resources," 277. See also Kal
Raustiala, "Density and Conflict in International Intellectual Property Law," UC Davis Law Review 40,
no. 3 (2007): 1021.
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this ambiguity, 'regime complex' as a term has been applied widely and rigorously to
a raft of distinct issue areas since 2004.

For example, Raustiala and Victor illustrate the regime complex of plant genetic
recourses. 18 Elsewhere, Keohane and Victor highlight how the evolution of global
climate change institutions has formed a loose complex. 19 Victor, in a more
prescriptive manner, suggests that the presence of this regime complex means that
global climate change policy does not all hinge on the single results of UNFCCC

°

negotiations such as Copenhagen. 2 Colgan, Keohane, and Van de Graaf have traced
the path-dependent development of the regime complex for international energy.
These authors show how the level of interest-homogeneity between key actors within
a complex leads to either punctuated or gradual institutional change. 21 The 2009
special edition of Perspectives on Politics analyses how regime complexes have
emerged in the fields of trade, human rights, international security, and refugee
politics. 22 Most relevantly for this thesis, the regime complex of IPR has become a
staple of IR and international law discussions. 23

6.2.1 Systemic Pluralism and Regime Complexes
Instead of skirting the prominence of regime complexity, global democrats should
seek to understand the potential that these constructs hold for democratisation. This, I
argue, is an especially ripe area because regime complexes are clear corollaries of
Krisch's systemic pluralism. Systemic pluralism, recall, entails a structure of
postnational law which is deliberately dispersed, heterarchical, and without a common
18

Raustiala and Victor, "The Regime Complex for Plant Genetic Resources," 277-309.
Robert 0. Keohane and David G. Victor, "The Regime Complex for Climate Change," Perspectives
on Politics 9, no. 1 (2011): 7-23.
20
David G. Victor, "Plan B for Copenhagen," Nature 461 (2009): 342-344.
21
Jeff Colgan, Robert 0. Keohane, and Thijs Van de Graaf, "Punctuated Equilibrium in the Energy
Regime Complex," The Review of International Organizations 7, no. 2 (2012): 117-43.
22
See "Symposium: The Politics of International Regime Complexity," Perspectives on Politics 7, no.
1 (2009): 13-70. The list ofIR scholars working in this field is impressive. In this special issue alone,
Karen Alter, Sophie Meunier, Christina Davis, Emilie Hafner-Burton, Alexander Betts, Judith Kelly
and Daniel Drezner tackle a range of issues.
23
For an early contribution, see David W. Leebron, "Linkages," The American Journal of International
Law 96, no. 1 (2002): 5-27. In this piece, Leebron is essentially describing the fonnation of regime
complexity, but adopts the nomenclature 'conglomerate' instead. Laurence Helfer, "Regime Shifting in
the International Intellectual Property System," Perspectives on Politics 7, no. 1 (2009): 39-44. See
also Laurence Helfer, "Regime Shifting: TRIPs Agreement and New Dynamics of Intellectual Property
Lawmaking," Yale Journal ofInternational Law 29, no. 1 (2004): 1-84.
19
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framework of ultimate principles. Different layers of institutions and law seek to
define their own jurisdictional mandates, and interactions between layers only occur
through conditional (interface) recognition. There should be no formalised hierarchy
between or within systemically pluralist structures. 24 Systemic pluralism respects the
different normative orientations of each sub-order: cooperation and disputes should be
settled by mutual accommodation where possible or not at all. Krisch stresses the
ways in which systemic pluralism "allows contestation and resistance to hegemony in
a world of diverse values and perspectives, facilitates flexible adaptation to a world
characterised by uncertainly and rapid change, and provides for checks and balances
between different normative orders. " 25

The connections between systemic pluralism and regime complexity are quite evident.
Both

see

international

relations

defined by loosely coupled,

overlapping,

heterarchically arranged institutions and legal orders. There is no common point of
legal reference within a complex, and no global constitution to guide interactions
between complexes. Krisch, on a couple of occasions, notes the close correlation
-

between systemic pluralism and regime complexity. In his case study analysis of the
benefits of systemic pluralism, Krisch uses the global food safety regime complex as a
paradigmatic example. 26 Krisch also argues that "[I]n a pluralist regime complex," as
with systemic pluralism, "a multiplicity of voices can find institutional home. " 27 In
another paper, Krisch maintains (as does Helfer) that the dispersed nature of both
systemic pluralism and regime complexes offer a 'safety valve' to release pressure as
actors are able to construct their own rules and norms without being forced to interact
on structured terms of constitutionalism. 28

Another core feature that regime complexes and systemic pluralism have in common
is the ability for actors to forum shop. 29 Because there is no strictly demarcated

24

Such an example occurred with the Solange judgement in the German federal constitutional court in
response to the EU legal order. The German constitutional court reserved the right to review all EU
policy which beared upon Germany.
25
Gregory Shaffer, "A Transnational Take on Krisch's Pluralist Postnational law," The European
Journal of International Law 23, no. 2 (2012): 567.
26
Krisch, Beyond Constitutionalism, 197-222.
27
Krisch, Beyond Constitutionalism, 274.
28
Nico Krisch, "Who is Afraid of Radical Pluralism? Legal Order and Political Stability in the
Postnational Space," Ratio Juris 24, no. 4 (2011): 400.
29
Black's Law Dictionary defines as "when a party attempts to have his action tried in a particular

195

hierarchy, actors within the complex/sub-order are able to select their choice of
institutional venue to file complaints, formulate rules/norms, engage different actors,
and shape agreement. Within a complex, this is called 'regime shifting'. The feedback
on other institutions might be weak or strong, depending on the connections.
However, the impact of rules drafted within one complex on another complex is
typically minimal. The ability to forum shop, Krisch argues, provides a way for
weaker actors to contest existing power relations. This is supplemented by the fact
that systemic pluralism/regime complexes provide fertile ground for experimentation
and trial-and-error in a manner that upholds spontaneous order. 30

For the remainder of this thesis, I discuss the democratisation of regime complexes in
general, focusing on the IPR complex specifically. My analysis continues to draw
(implicitly) upon Krisch' s vision of systemic pluralism. I also assume that, because of
the strong connections between systemic pluralism and regime complexity, my
argument also speaks to the normative desirability of Kris ch' s vision.

6.3 The Democratisation of Regime Complexity
Complexes contain a wide range of actors and institutions, such as formal IGOs,
states, INGOs, networks, and individuals. Although there are points of intersection
between different regime complexes (for instance the IPR and plant genetic resources
complexes both incorporate parts of the FAO, the World Intellectual Property
Organization (WIPO), and Convention on Biological Diversity (CBD), they are
analytically decomposable. Theorists can conceptualise malleable yet discrete regime
complexes. The empirical inter-connections, as Krisch suggests, can be understood as
'interface relations' in which regime complexes need not directly relate with other
complexes to establish rules or set precedence. 31 It is precisely this kind of
relationship we see in the international trade regime complex in which the North
American Free Trade Agreement (NAFTA) and the WTO have drafted a treaty which

court or jurisdiction where he feels he will receive the most favourable judgement or verdict." I use the
terms 'regime shifting' and 'forum shopping' as more-or-less coterminous. The only distinction I draw
is that regime shifting need not apply just to courts, but rather any institutional body which can alter
power/authority dynamics.
30
See the discussion in chapter five and seven.
31
Krisch. Beyond Constitutionalism, 285-96.
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recognises the potential for forum shopping between those institutions, but not with
institutions outside the complex. 32

Regime complexes also provide a foundation for deliberative democracy beyond the
state. Communicative action is more suited to the networked style of global
governance and does not entail the same path-dependent complications which
building top-down institutions engender. Networks can also be problematic in
deliberative terms because of their often low visibility, lack of publicity, and
domination by powerful actors. However, the important issue for democratisation and
communicative action is how these positive and negative pieces fit together at the
level of regime complexity. The malleable nature of regime complexes, and its lack of
hierarchical ordering, also provides substantive reasons for developing institutional
experimentation.

6.3.1 Vertical and Horizontal Public Spheres
Public spheres, as noted in chapter four, are sites of interaction in which actors
routinely reach understandings about norms, interests, and identities through the
exchange of reason. 33 Mitzen has argued that communicative action, and thus
deliberative legitimacy, can be sourced beyond the state through the development of
public spheres. 34 Most democratic theorists tie this logic to individual regimes. 35 As
Nayef Samhat argues, regimes can "acquire the characteristics of an international
political community by virtue of the dialogic and participatory processes it makes
possible." 36 They argue that individual sites (IGOs, INGOs, etc) create a vertical bond
between rule-makers and rule-takers as actors engage in iterative interactions and
expectations converge around certain norms and issues. This argument is somewhat
problematic. Regimes, especially ·once incorporated into a wider complex, cannot
32

See the Free Trade Agreement of the Americas (FT AA), Draft Agreement: Chapter XXIII Dispute
Settlement, esp. Article 8: Choice of Forum. Accessed November 7, 2012, http://vv·ww.ftaaalca.org/FTAADraft03/ChapterXXIII e.asp . See also MarcL Busch, "Overlapping Institutions, Forum
Shopping, and Dispute Settlement in International Trade," International Organization 61 , no. 4 (2007):
759.
33
Lynch, State, Interests, and Public Spheres, 11. The correlation between this definition and that of
'regimes' is stark.
34
Mitzen, "Reading Habermas in Anarchy," 401.
35
Bohman, "International Regimes and Democratic Governance," 499.
36
Nayef Samhat, "International Regimes and the Prospects for Global Democracy," Th e Whitehead
Journal ofDiplomacy and International Relations 6, no. 1 (2005): 181.
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provide a sufficient base for democratisation. States can readily regime shift within a
complex and thus weaken the link between rule-makers wielding authority, and
subjected rule-takers. This is compounded by the dearth of institutionalisation
between rule-takers and rule-makers.

Despite this complication, the advent of regime complexes actually provides a
springboard toward democratisation in different ways. In the next chapter, I argue that
vertical public spheres require stronger forms of institutionalisation which connects
rule-takers with rule-makers and, simultaneously, upholds an equality condition for
subjected citizens. This chapter is primarily concerned with how regime complexes
generate democracy through horizontal public spheres, which are understood as
interstate (multilateral) negotiations in which communicative action engenders the
"forum effects of talk."

37

Horizontal public spheres are thus comprised of face-to-face

deliberation in which the actions of states can be legitimated through the process of
mutual reason-giving and rational argumentation. Negotiators, state leaders, key
actors in IOs and IGOs, and diplomats engage in regular discussion which creates
feelings of trust and convergence on a shared issue space. 38 This helps to make partial
sense of the intuition (held by rule-makers and rule-takers) that 'talk matters' for
international politics. Mitzen demonstrates the importance of this horizontal sphere by
examining conference diplomacy in the early 19th Century when the European Great
Powers decided to jointly manage the balance of power. I agree that multilateral
negotiations can and do play an important role in the legitimation of global politics. It
is possible, through a deliberative lens, to explore how these interstate negotiations
can provide one component of democratisation beyond borders. 39

Before moving on, a theoretical point is in order. From the outset of this thesis, I
opted to take no explicit position on who constitute the people (demos) of democracy.
Debates over this attendant boundary problem are increasingly prevalent in
democratic theory, in no small part because of the tum toward global/cosmopolitan
3

Mitzel\ "Reading Habermas in Anarchy," 402.
As I will argue below, GCS also has an important role to play in multilateral negations by providing
information, demanding transparency, and representing alternate view-points. Regime complexes
because of their incorporation of a wide-variety of actors, are well-positions to account for this
argument.
39
Albeit, there was nothing particularly democratic about 19th Century European multilateralism. The
point is that modern world politics, and concomitantly regime complexity, holds democratic potential.
'

38

198

democracy. I opted to leave this issue 'provisional', at risk of unfairly privileging any
specific model or ideal-type of democracy - a methodological complication for
comparative work. However, in order to be prescriptive, I must be clear 'who'
democracy is 'for'.

As a minimum, those individuals subjected to (transnational/global) law should have
democratic standing in the formulation of the rules and regulations which comprise
that authority. Unfortunately, a full exploration of the boundary problem is beyond the
scope of this thesis. Suffice it to say that my commitment to the principle of
subjectedness is provisional. As noted in chapter two, there are times in which the
subjection-to-law principle is too narrow. 40 It also seems to me that the allaffectedness principle is too broad and potentially logically incoherent. 41 It does seem
theoretically and empirically important that rule-makers who create laws are often
subject to those laws as well. 42 As such, subjection-to-law allows me to conceptualise
a democratic relationship within horizontal as well as vertical public spheres. In both
instances, I will argue, civil society has a direct or indirect role in the democratic
-

relationship. But again, designers should remain provisional on the boundary question
by constantly questioning whether subjection-to-law is the appropriate criterion in a
given context.

6.4 Communicative Action and Deliberative Accountability in the IPR
Regime Complex
In this section, I argue that horizontal public spheres within a complex are capable of

fulfilling the democratic accountability criterion, viewed in deliberative terms. Equal
participation and institutional revisability are directly addressed in chapter seven.

Communicative action and its domestic corollary - deliberative democracy - have
40

Even historically speaking, many societies have systematically excluded certain groups (women,
blacks, gypsies) from democratic participation. In those instances, the rules created may be drafted to
advantage the rule-making elite without actually subjecting the disenfranchised groups (such as tax
breaks for the wealthy). It seems in those instances that democratic participation should be wider than
subjection-to-law.
41
For a defence of this position, see Schaffer, "The Boundaries of Transnational Democracy," 321-342,
or Agne, "A Dogma of Democratic Theory and Globalization," 433-458.
42
Owen, "Constituting the Polity, Constituting the Demos," 129.
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become crucial components of IR and political theory respectively. 43 Both variants
have roots in Habermas' canon of work. In essence, communicative action privileges
'argumentation' as the legitimating force of democratic rule. 44 Participants must be
prepared to exchange reasons and orient the outcome of deliberation toward reaching
consensus or meta-consensus. 45 If presented with better arguments, participants
should be willing to change their mind. Deliberation and arguing, Habermas contends,
are geared toward discovering 'true reasons,' in which interlocutors "try to convince
each other to change their causal or principled beliefs in order to reach a reasoned
consensus about validity claims."46 Arguments should be framed in other-regarding
ways in order to exhibit reciprocity. 47

Deliberative theory has evolved significantly in recent years. Moving beyond the
bounds of rational argumentation proffered by Habermas, deliberative democrats now
maintain that a wide variety of speech acts (such as story-telling, gossip, and even
rhetoric) is crucial for deliberation. 48 Moreover, there is an emphasis on how different
moments of deliberation can generate legitimacy for the wider system. 49 Dryzek, for
instance, argues that a system can be considered more or less democratic to the extent
that it promotes authentic (uncoercive, reflective, generalisable), inclusive, and
consequential deliberation. 50 Other scholars argue that, within a system, even nondeliberative moments can have deliberative consequences. Instances of secrecy,
lobbying, bargaining, and even protest can contribute to deliberation in a wider setting
by putting issues on the agenda, including more voices in political discussion, and
facilitating the expression of true preferences.

In world politics, argumentation remains under-studied. Realists and neo-realists
43
For a review of the literature on deliberative democracy, see Dennis F. Thompson, "Deliberative
Democratic Theory and Empirical Political Science," Annual Review ofPolitical Science 11 (2008):
497-520.
44
Habermas, Between Facts and Norms.
45
On the role of meta-consensus, see Simon Niemeyer and John S. Dryzek., "The Ends of Deliberation:
Meta-Consensus and Inter-subjective Rationality as Ideal Outcomes," Swiss Political Science Review
13 , no. 4 (2007): 497-526 . Meta-consensus indicates that participants agree, at minimum, on the
relevant issues and positions at stake in a deliberative topic, not on a specific outcome itself.
46
Habermas, The Theory of Communicative Action. Volume One, 385.
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understand the outcomes of international relations as epiphenomena! of resources and
hard power. Neoliberals understand cooperation and discord through a lens of rational
utility maximisation - a 'logic of consequentialism'. Constructivists contend that
actors' identities are constructed through a process of socialisation with existing
norms which, in tum, drive international outcomes - 'a logic of appropriateness'.
Communicative action scholars point to a 'logic of argumentation' as key for
international affairs in which 'the better argument' shapes agreement. 51 Scholars have
shown that the outcomes of political negotiations are (almost) never a pure outcome
of bargaining (utility maximisation) or pure argumentation (the force of the better
argument), but rather a mixture of these logics. 52

Drawing upon this insight, I seek to emphasise the communicative potential of
international negotiations in explicitly democratic terms. This entails two distinct
arguments. First, the accountability induced by communicative action within
horizontal public sphere( s) of multilateral negotiations can be democratic. Second,
that regime complexity both permits and facilitates this deliberative democratic
accountability.

6.4.1 Accountability to Norms
The definition of 'accountability' adopted in this thesis entailed three · criteria: that
some actors have the right (1) to hold other actors to a set of standards, (2) to judge
whether these standards have been met, and (3) to impose sanctions if the standards
are not met. 53 Accountability, on these metrics, is not inherently democratic. 54 In
much democratic thought, accountability is only democratic if the agent giving
account is the wielder of authority (the rule-maker), and those actors imposing
sanctions are relevant public (the subjected rule-taker).

As an essentially contested concept, the application of democratic principles should
be provisional based on temporal and contextual factors. In this chapter, I change
51
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gears and argue that rule-makers can be held democratically accountable to norms of
legitimate deliberation. As such, I follow Goodhart who astutely notes that

democracy can be conceptualised as a commitment to norms, not agents. 55 This is
because democracy is as much about "opposition to the arbitrary exercise of power as
it is about collective self-government." 56 As such, we can say that rule-makers are
acting democratically to the extent that accountability mechanisms exist which
"constrain the exercise of power and enable meaningful political agency - the
opportunity to deliberate, shape, and contest political decisions and processes. " 57
Goodhart then proceeds to connect norms with certain fundamental human rights such
as fairness, education, personal liberty, economic and social protection, and so on. I
diverge from this tack and argue that rule-makers can be democratically accountable
to norms of deliberation.

6.4.2 Deliberative Democratic Accountability
In order to build this case, I employ the same skeletal framework for accountability

noted above. Each criterion can be recalibrated to incorporate standards of
deliberative norms to undergird democratic accountability. These criteria are designed
to enable rule-makers to hold each other to deliberative account, with a variety of
actors in world politics able to contribute to this horizontal process.

First, the 'set standards' that actors must reach are those of meaningful deliberation in
which argumentation, not coercive power, determines the outcome of negotiations.
Actors must engage issues on their own merit, and "power and social hierarchies
[should] recede in the background. " 58 Arguments should be framed in a general
(other-regarding) manner, not in terms of individual utility maximisation. Empirically,
argumentation should enable weaker actors to level the playing field and outcomes
should not necessarily reflect the distribution of resources and capabilities. 59

Second, the ability to judge whether deliberative standards have been met requires
55
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mechanisms and channels of transparency (at least in a high percentage of cases). 60
Actors must also share mutual-recognition of the legitimacy of argumentation. This
criterion suggests that rule-makers must demand accountability from each other. It
also reserves a role for specific non-state actors to provide information, set the
agenda, and demand answers on specific issues.

Finally, accountability is strengthened by the ability to sanction those actors who fail
to meet standards of legitimate deliberation. 61 Beyond the state, this is perhaps the
trickiest element of democratic accountability because of the lack of sovereign entity
or hard, positive law to invoke against other rule-makers in multilateral negotiations.
However, several mechanisms can be employed within horizontal public spheres to
induce a sanctioning effect. Rule-makers (and civil society representatives given
access to formal negotiations) can engage in a process of naming-and-shaming which
entails reputational costs, and a loss of perceived legitimacy. 62 Furthermore, and this
is an argument I build rather than assume, 'exiting,' or regime shifting provides a
mode to alter the outcome of negotiations. This structure holds deliberative promise.
These standards of legitimacy provide a set of democratic norms grounded in
communicative action which, if upheld within horizontal public spheres, can augment
democracy in world politics.

Before beginning this substantive analysis in the area of IPR, it is worth saying more
about the relationship between power and deliberative democratisation under
conditions of regime complexity. In chapters three and five I argued that locking-in
power imbalances should be understood as a rationale to critique federalist and
cosmopolitan democratic proposals. Thus, it is necessary to speak directly about how
60
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power impacts authentic deliberation. As noted above, the institutional features of
regime complexity allow actors - both weak and strong alike - the ability to forum
shop and create issue linkages. Forum shopping can help to level power imbalances
by allowing weaker states an ability to shift to more friendly venues for legal
recourse, or to foster alliances with other weak states and non-state actors.

Regime complexes are also held together and kept apart by linkages - cognitive
frames and institutional rules. 63 These linkages can be employed to minimise power
imbalances as actors are often able to create ties between different issues in
normatively desirable ways. To foreshadow the subsequent discussion, the IPR
complex, and TRIPS specifically, underwent a transformation in 2001 when activists
and weak states managed to 'link' IPR with public health concerns. This caused a
shift away from trade concerns in the rules governing TRIPS. It is through these
linkages that weak actors can contest power imbalances by using persuasion to
promote certain issues and then link the normative positions with alternate
institutional rules to generate macro change at the level of the regime complex. As
Muzaka argues, linkages can be made to advance either normative or strategic goals
(which may not entail mutually exclusive strategies). Precisely because of the lack of
a WG or global constitution, hegemons are unable to simply impose their will on
weaker states. Because both weak and strong states engage in the practice of linkage,
it is vital to view deliberation between those parties as a mechanism for change, and
thus to probe its normative value. As such, my prescription does not neglect power
imbalances or their impact on deliberation. Rather, I provide an analysis of strategies
that regime complexity enable which can undercut those imbalances in productive and
desirable ways.

6.5 Structure, Sequence, and Setting of the International IPR: TRIPS
and the WTO
The core claim of this chapter is that actors within horizontal public spheres can
contribute to global democratisation by upholding norms of legitimate deliberation.
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Figure 1 - The International Intellectual Property Regime Complex
The concept of the 'regime complex' is, by definition, very malleable. As
international law and IR become more densely populated through globalisation and
the ensuing impact of complex interdependence, we see a wider range of actors and
rules operating in each issue area through formal, informal, and networked
arrangements. 66 The rules and institutions tend to overlap functionally and impinge
upon one another. 67 Within each regime complex, we see a raft of actors. The figure
above emphasises the formal international institutions within the complex. However,
the regime complex is also occupied by contracting states, civil society, and even
individuals. All these different actors come with different historical legacies and
institutional structures. The WTO has its origins in the GATT. The UN and FAO was
founded in 1945, the WHO (originally the WHA) was formed in 1948, the CBD was
signed in 1992, and so on. INGOs and other civil society groups working in the IPR
regime complex vary in terms of their history, structure, and scope. The Third World
66
67
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The question remains: does the nature and structure of regime complexes facilitate
deliberative democratic accountability? This section describes the build up to the
TRIPS negotiation and the post-TRIPS regime shifting to understand how the
complex has developed and its potential future direction. While a full historical
institutional analysis is beyond the scope of the chapter, I identify past trends and
potential pathways in order to elucidate the deliberative democratic potential.

6.5.1 Structure of the IPR Regime Complex
Regime complexes are comprised of multiple, overlapping institutions and actors with
a variety of political and economic interests. Specifically, the IPR regime complex is
"composed of a dense thicket of linkages and relationships among treaties,
international organizations, and multilateral, regional and bilateral negotiating
venues. "

64

The regime complex for IPR contains the WTO, WIPO, the TRIPS

agreements, several older conventions such as Berne, Paris, and Rome, and, partially,
the WHO, the UN, the Parties to the Convention on Biological Diversity, and the
FAO. Peter Yu has discussed how the IPR regime comp lex has developed over time
and the potential pathways for future development. 65 These relationships form the
regime complex described in figure 1.
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Network, Medecins San Frontieres, and Genetic Resources Action International
(GRAIN)6 8 were all established decades apart and vary in both form and function. 69

Within a regime complex, actors will often have to choose which rules to follow or
institutions to employ for negotiations. This is the core impetus for regime shifting:
actors attempt to move the regulatory or normative agenda for a particular issue from
one institution to another in order to set, follow, or reshape rules in their favour. The
choice of regimes depends very much on the distribution of power between relevant
actors and the institutional structures themselves. Although the US and the European
Community (EC) in the 1970s and 1980s were considerably more powerful than
developing states, the institutional structure of WIPO (which follows a one-countryone-vote rule) meant that the US could "never expect to get its way on intellectual
property through a voting contest." 70

Although the US and EC opted to shift venues to the GATT/WTO, which also
operates on a consensus procedure, these two major powers saw a critical juncture (at
the Uruguay Round) in which TRIPS could be created. The US and EC were able to
then entice developing and other developed states alike to accept TRIPS as part of
accession deals to the WTO. Thus, to properly understand the reasons for regime
shifting, it is important to understand the structural malleability of different
institutions through time. 71 Conversely, to understand the backlash against TRIPS
from INGOs and developing states it is crucial to analyse the structure of INGOs (as
partially undertaken in chapter four) and the structure of other institutions within the
complex.

68

"About the Organisation," GRAIN, accessed Decemberl, 2012,
http://www.grain.org/pages/organisation.
69
For a useful overview, see Duncan Matthews, "The Role of International NGOs in the Intellectual
Property Policy-Making and Norm-Setting Activities of Multilateral Institutions," Chicago-Kent Law
Review 82, no. 3 (2007): 1369-87.
70
John Braithwaite and Peter Drahos, Global Business Regulation (Cambridge: Cambridge University
Press, 2000), 566. For a book which stresses the ideational shift which led to developing countries
refusing to follow the US and EC on intellectual patent issues, see Susan K. Sell, Power and Ideas:
North-South Politics ofIntellectual Property and Antitrust (Albany, NY: SUNY Press, 1998), 130.
71
Dinwoodie and Dreyfuss note the way in which the flexible governance structure ofWIPO compared
to the more rigid structure of the WTO has enticed actors back to WIPO in post-TRIPS negotiations
and dissuaded states from using the WTO for legal or political purposes. See Graeme B. Dinwoodie
and Rochelle C. Dreyfuss, "Designing a Global Intellectual Property System Responsive to Change:
The WTO, WIPO, and Beyond," Houston Law Review 46, no. 4 (2009): 1193-5.

207

6.5.2 Sequence of the IPR Regime Complex Development
The sequence through which regime complexes develop tends to display pathdependent characteristics in which past decisions frame and afflict the creation or
recalibration of new rules and institutions. 72 In other words, "new international rules
and institutions are rarely negotiated on a clean slate." 73 With respect to the
international energy regime complex, Colgan, Keohane, and Van de Graaf have
argued that institutional change takes the form of punctuated equilibrium. 74 Agents
who are dissatisfied with the status quo seek to induce change by building new
institutions, nesting one institution within another, and/or adapting existing
institutions. 75 Colgan et al argue that there must be a sufficiently large coalition of
dissatisfied states in order to see any institutional change. 76 Within the complex, as
suggested in the previous section, structural flexibility and rigidity changes according
to institutional design. In instances where key states are satisfied with the status quo
and institutions are rigid, we should see gradual, path-dependent change. In instances
of high-level dissatisfaction, institutions will either be recalibrated (if they are
malleable) or new institutions constructed (punctuated equilibria).

The sequence of institutional development within the IPR regime complex displays
both gradual and punctuated change, and the density and fragmentation of the
complex can only be understood historically. The international property rights system
has its origins in the 19th century. In the 1880s, the 'Paris Convention for the
Protection of Industrial Property' and the 'Berne Convention for the Protection of
Literary and Artistic Works' were born. 77 These agreements were designed to patch
up the divergent laws and customs held by participating states. 78 However, the quality
and depth of domestic property rights laws among those signatories were varied
72
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highly. The Netherlands and Switzerland did not have a patent system, while others
(such as Germany), remained strongly 'anti-patent' in its legal orientation. Both
Conventions recognised these differences and embraced an anti-discrimination
principle, 79 "and left considerable room for countries to experiment with different
intellectual property systems. " 80
Prior to the formation of the WTO, IPR were predominantly the purview of WIPO. 81
However, especially during the 1970s, the US had major reservations about the
conduct of international WIPO negotiations. During the 1970s and 80s, developing
states became increasingly dissatisfied with the international patent system and
demanded revisions to the Paris Convention to grant a multitude of developing states
with preferential treatment. 82 Eventually the Paris Convention Diplomatic Conference
ground to a halt because the US was unable to compel developing states to combat
patent infringement or raise the standards of protection. 83 This failed negotiation left
the US with the distinct impression that it would be unable to achieve its goals within
WIPO. 84 Buoyed by success its government had had in "linking intellectual property
to trade in a series of bilateral consultations with developing states hi the 1980s," 85 the
US pressed for the inclusion of intellectual property (IP) issues in the mandate of the
Uruguay Round of GATT negotiations. 86

When the GATT transformed into the WTO at the end of the Uruguay Round in 1994,
TRIPS became the essential pivot of international IPR. Because membership in the
WTO was and is conditional upon national enforcement of the TRIPS Agreement,
TRIPS represented a major sunk cost for countries in terms of initial compliance and
long-term enforcement. TRIPS rapidly expanded the intellectual property protection
standards in favour of developed countries to cover a wide range of issue areas from
79
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plant genetic resources, literary patents, copyrights, and much more. 87 The maJor
objectives of TRIPS were the continual (and strengthened) enforcement of IPR that
could reduce distortions and impediments on international trade.

IPR grant the status of a private right to the creator of knowledge, and cover a wide
range of issues. 88 The TRIPS Agreement explicitly covers patents, trademarks,
copyrights and related rights, geographical indication, lay out designs (topographies)
of integrated circuits (such as semiconductors), industrial designs, and undisclosed
information (known as trade secrets). TRIPS applies these standards equally across all
members of the WTO, an equality strengthened by the fact that all WTO members are
required to grant 'most-favoured nation' (MFN) status to all other members.
Originally drafted in 1994, least developed states had just over a decade (until January
1, 2006) to implement and comply with TRIPS (including all the necessary domestic
transitions). 89

The current sequence of development has seen continual contestation over
interpretations of TRIPS and its domestic and international enactment. Perhaps
surprisingly, states tend to take reasonably long time horizons to post-TRIPS and
WTO negotiations. The future is not discounted heavily, and actors in multilateral
negotiations realise the long-term consequences of TRIPS decisions.90 This is perhaps
a reflection of the high start-up costs states accepted when joining the WTO/TRIPS
Agreement in 1995. It also indicates that states think that contestation through regime
complexity is likely to continue in the future , thus making long time horizons
essential for negotiations. Raustiala and Victor echo this point when they argue that
"regime complexes will become much more common in coming decades as
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international institutions proliferate and inevitably bump against one another." 91 This
provides credence to my earlier claim that global democrats should take this
(increasingly) important empirical issue seriously as an object of analysis.

6.5.3 Setting of the IPR Regime Complex
Finally, because I take the regime complex as my unit of analysis, I discuss how this
setting has framed options for actors in the post-TRIPS environment. Not only should
we expect to see regime complexes display path-dependent developments, but the
importance of regime shifting is "masked if one takes a static snapshot of the system
at a single moment. " 92 This point is almost identical to the fundamental historicalinstitutionalist argument of Pierson who argues that political scientists are often guilty
of taking snapshots in time, rather than taking a longitudinal (temporal) approach to
institutional development. 93

The IPR regime complex is constantly evolving. Structurally it is very malleable and
diffuse without any hegemon to impose unilaterally its own will. 94 The shift from
WIPO to the GATT and subsequently the WTO was pushed by the QUAD - the US,
EC, Japan, and Canada. The shift was supposed to offer the QUAD (specifically, the
US and EC) multiple institutional advantages. First, the GATT/WTO principle of
consensus can be used by powerful members to mask power imbalances. 95 Second,
the US and EC could use the WTO as bait to accept strong IPR rules. Finally, the
GATT/WTO and TRIPS Agreement offered strong formal consultation and
sanctioning measures that compliant states could leverage against non-compliant
states. On the former, the creation of the Council for TRIPS is designed to conduct
transparent reviews of national implementation schemes. 96 On the latter, the dispute
settlement mechanism of the WTO gave the international IPR system a set of legal
'teeth' for sanctioning purposes. 97
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The most fascinating development of TRIPS occurred in the 15 years since 1995.
Helfer has done much work explaining how the process of regime shifting altered
power constellations, interests, and norms among states. 98 Helfer's analysis
distinguishes three distinct mechanisms elicited by the international IPR regime
complex: 1) regime shifting of both powerful and weaker states; 2) the chessboard
politics of multiple institutional venues; and 3) the blurring of domestic and
international laws. 99

In the years immediately following TRIPS, developed states sought to build upon this

normative and institutional foundation to reinforce their position and rights. In
contrast, developing countries and civil society groups saw the increased strength and
coverage of TRIPS as problematic, and attempted to "roll back its [TRIPS'] more
onerous provisions." 100 During this same period, the WTO was facing a growing
legitimacy deficit (exemplified at the 1999 Battle in Seattle), negotiations in the WTO
ground to a halt. Both developed and developing states took this opportunity to
regime shift in an attempt to find venues more aligned with their interests.
"Developing states decamped to the WHO, FAO, and CBD." 101 Developed states
slowly shifted away from WIPO and the WTO and attempted to employ bilateral and
regional trade deals/investment treaties to bolster TRIPS and other IP standards.
These additional treaties have become known as TRIPS-plus deals. 102

Developing states were offered multiple advantages in the WHO, FAO, and CBD.
First, the general mandates of these institutions - public health, plant genetic
resources, and biodiversity respectively - are geared toward a wide range of values,
not just the implementation of IP laws. Moreover, developed countries were not
always present in these venues (the US, for example, has never ratified the CBD),
thus levelling inter-institutional power imbalances. Finally, the WHO, FAO, and CBD
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(especially compared to the WTO) are much more open to civil society. 103 Certainly
regime shifting created a complex which was more conflictual and convoluted than
might otherwise have developed. Also evidently, developing states were able to use
alternate venues away from the WTO to create and diffuse 'counterregime norms.' 104
For example, the CBD and FAO (and, specifically, the 2001 International Treaty on
Plant Genetic Resources for Food and Agriculture (ITPGR)) saw increased
recognition of farmers' rights, the sovereign claims to putative ownership of plant
genetic resources, and facilitated access to international seed stocks. 105

Regime shifting is employed by both powerful and weaker actors as a strategy. This
strategy cannot be viewed as single-shot games, but rather as an iterative, long-term
process. 106 Alter and Meunier call this 'chessboard politics,' 107 in which actors use
regime complexity to create strategic inconsistencies between regimes to alter the
larger political setting (regime complex and world politics). Strategies and positions
of actors emerge over time and shape the advantages and disadvantages each actor
faces. However, the short- and long-term goal of regime shifting is not always to
change institutional rules. Helfer demonstrates that developing states also regime
shifted away from the WTO in order to craft their proposals and align their
preferences more closely. 108 This was especially important to provide a counterweight
to the QUAD which dominated the Uruguay Round of Trade talks that left developing
states with little choice but to accept the final package deal of TRIPS. 109
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Instead of attempting to use the WTO system to revise TRIPS, the CBD and WHO
offered a venue for developing states to coordinate their challenge. 110 Moreover, the
existence of overlapping and parallel institutions within the IPR regime complex
meant that strategic inconsistencies could be used as leverage by developing states.
Rules crafted in the WHO, for instance, stood in tension with the WTO. Creating
rules in alternate venues meant that developing states could claim that TRIPS required
revision in order to harmonise international legal standards. 111 This was a strategy
successfully employed at the 2001 Declaration on the TRIPS Agreement and Public
Health in which developing states were able to demand greater access to patented
medicines used to treat HIV/AIDS and other pandemics.

Finally, the regime complexity impacts the domestic-international relationship of
legal obligations. The nature of multiple and overlapping institutions and regimes
covering a single issue area is that domestic governments have greater leeway to
decide which rules to implement and how to interpret contradictions. Such an
example can be seen in Decision 486 of the Common Regime on Industrial Property.
In this decision, the Andean Community (Bolivia, Colombia, Ecuador, Peru, and
several associate and observer countries) placed specific impositions on patents
resulting for biological material found in the Andean region. 112 Although this
agreement appears to infringe upon TRIPS (and potentially even MFN status of the
WTO), no state has filed a WTO dispute settlement complaint. In converse, these
conflicting laws have allowed powerful states (such as the US) to demand m
minilateral talks that developing states accept the more stringent rules available.
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I have not attempted a full historical-institutionalist analysis of the IPR regime
complex. I have argued, however, that regime complexes will become theoretically
and empirically more important in the future. Given this, regime shifting within this
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over-arching setting (lacking a sovereign to impose rules) will also become more
important. Although both powerful and weak states can employ shifting as a strategy,
global democrats would do well to begin formulating strategies and institutional
designs which take advantage of this sequence and setting. A full-fledged analysis
would also look at the mechanisms and structures of a wider range of institutions
within the complex and document more precisely how the causal chain of
development within the complex shaped actors' interests and expectations through
knowledge specificity and cognitive framing. 114

6. 6 Deliberative Democratic Accountability of the IPR Regime Complex
In the final section I elucidate how the three criteria of accountability can be

(partially) upheld through the complex of interactions and negotiations. This
highlights the potential of regime complexity-in general, and points toward a future
pathway for global democratisation. To what extent, then, can the international IPR
regime complex be said to have exhibited and/or propagated norms of deliberative
democratic accountability through horizontal public spheres?

6.6.1 Holding Actors to Deliberative Standards
Krisch has argued that the democratic potential of regime complexity comes "into
view if we understand the interplay of different layers of law in a pluralist order as an
accountability mechanism itself." 115 This argument holds potential. The overlapping
institutions comprising the multidimensional structure of regime complexity can act
as a check and balance on one another. However, this is not an automatic function of
heterarchy. It is much more plausible to understand deliberation as the key
mechanism undergirding accountability efforts. 116 The fragmented and overlapping
rules can pressure actors to justify their actions and change their preferences in line
with argumentation.
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This occurs through several mechanisms. First, the lack of sovereign or hegemon to
block change or impose their own will means that agents cannot appeal to higher
authorities or employ firmly institutionalised rules to force another actor to amend
their position. 117 Second, regime shifting within a complex provides channels of
contestation. As Krisch remarks, "channels of contestation are particularly called for
in the postnational sphere [... ], in the picture of multidimensional democracy,
contestation has to bear a heavy load due to the dearth of electoral mechanisms
b~yond the state." 118 The variety of actors in regime complexity- civil society, formal
national delegates, private (corporate) interest groups, and so on - increase the
discursive base of regime complexity. The internet, lobbying, media, listening and
speaking roles in IGO formal meetings, and protesting, all help to level power
imbalances and places 'the better argument' front and centre. 119 The lack of hierarchy
forces agents to engage each other on certain terms which can promote deliberative
argumentation.

And this is, at least partially, what we have witnessed in post-TRIPS negotiations.
Although the original agreement reflected (strongly) the national interests of the
QUAD, regime complexity has facilitated revisions in line with new arguments. The
shift toward the Conference of Parties (COP) talks of the CBD by developing states
(including China, the G77, India, and selected African countries) allowed INGOs such as Greenpeace and the World Wide Fund for Nature (WWF) - greater access to
deliberation. Moreover, this shift induced arguments concerned with conservation,
sustainable use of biodiversity, and sovereignty over original genetic resources. These
arguments cut against the original IP laws of TRIPS and eventually (through feedback
mechanisms) forced revisions over IP application rules (such as the drawing of
patents) within TRIPS. 120
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Deliberatively speaking, notions like 'benefit-sharing', 'sovereignty over genetic
resources,' and 'traditional knowledge' are much more general values than selfinterested, specific claims for national IP protection. 121 These argumentative
principles thus exhibit what deliberative democrats call reciprocity in which
arguments are framed in 'other-regarding' ways. 122 For example, the WWF
documented the ways in which benefit-sharing and sovereignty over genetic resources
should be employed to amend Article 27 .3(b) of TRIPS, which deals with
patentability or non-patentability of plant and animal inventions, and the protection of
plant varieties. 123 The WWF recommended that the TRIPS Council Chairperson
undertake an investigation of how "increased mutual supportiveness and integration
of biological diversity concerns and the protection of intellectual property rights" can
be engendered through TRIPS. 124 Paragraph 19 of the 2001 Doha Declaration noted
that TRIPS must take biological diversity, traditional knowledge, and folklore into
account. 125 This feedback from regime shifting suggests that the agenda can be set by
a range of actors which can have a consequence on legal rules.
-

Within WTO negotiations specifically, we also see a variant of reciprocity exhibited
through the cobbling of side-payments. Richard Steinberg has documented how WTO
negotiations, grounded in consensus procedures, tend to go through several distinct
phases: launching a discussion, agenda-setting, and finally a conclusion. 126 As
negotiations unfold, powerful states attempt to bring invisible sources of power to
bear. This typically results in the creation of package deals and side-payments
necessary to forge agreement on coordination problems. Although some types of
power might be antithetical to deliberation, the formation of package deals requires
powerful states to obtain better information of weaker states' win-sets, to take other
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states' preferences seriously, and fashion deals other parties can accept. 127 This
deliberative potential is augmented if weaker states have an opportunity for exit, thus
putting a premium on mutual understating in package deals. These points highlight
how the structure of regime complexity facilitates a scheme in which actors can hold
each other to deliberative accountability standards.

6.6.2 Judging Whether Deliberative Standards Have Been Met
In order to judge reliably whether power or argumentation has shaped multilateral
negotiations, transparency and information are crucial. Moreover, high quality
information is required for deliberators to accurately consider a wide range of views.
Non-states actors, such as INGOs, corporations, and other public-private partnership
groups, can help generate deliberative accountability on this standard. This finds
resonance with Keohane' s argument that IOs can obtain a degree of epistemic quality
by providing transparent and clear information. This does not happen automatically,
so we require a "vibrant global civil society, with many groups, from different
perspectives, investigating and criticizing the actions of states, multilateral institutions
and other powerful entities." 128 Such a form of accountability, Keohane goes on to
note, "will not come from a centralized hierarchy, but from a pluralistic, often
discordant system ofNGOs and networks." 129

Regime complexes open up the potential avenues of access for GCS within horizontal
public spheres. Duncan Matthews explicitly discusses the importance of civil society
in both formal and informal horizontal public spheres. 130 Employing the IPR regime
complex as an example, Matthews shows how trust between delegates and civil
society can lead to INGOs or think-tanks providing expert assistance to events such as
the Ministerial Conference or the CBD-COP. 131 At the WIPO Intergovernmental
Committee, INGO technical assistance was crucial in agenda-setting. Very recently,
several INGOs (such as the Computer and Communications Industry Association)
127
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provided expert technical knowledge to the WIPO Standing Committee on Copyright
and Related Rights. 132

Scrutiny from civil society opens the door for more transparent and information-rich
multilateral negotiations. Within interstate negotiations, different agents can also
demand information from one another. Although some deliberation requires closed
doors (in order for leaders or delegates to accept arguments which might cut against
their domestic win-set), transparent procedures are useful to build trust and facilitate
on-going interactions. 133 One strategy that weaker states can adopt is to regime shift to
venues in which powerful actors are not present. These venues offer a place for a
relatively free exchange of views and preferences which, through argumentation,
should engender agreement on principles or values. 134 Weaker states are then able to
present a united front in alternate institutions which makes argumentation clearer and
more forceful. This, as noted above, is precisely what happened in post-TRIPS
negotiations at the CBD and WHO.
-

Ultimately, the structure of regime complexity and the participation of civil society
can make multilateral negotiations more transparent. Weak actors can also regime
shift in order to converge preferences and, over time, create counter-regime norms.
Through feedback mechanisms, cross-fertilisation of ideas, and the diffusion of
norms, regime shifts can have an impact upon alternate institutions within the same
complex. 13 5 These strategies highlight how the force of legitimate deliberation can
shape actors' world-views, change opinions, and hold international actors to standards
of deliberative accountability. 136
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6. 6.3 Sanctioning Actors Who Do not Uphold Deliberative Standards
Finally, and perhaps most importantly, actors who do not uphold norms of
deliberative accountability should be sanctioned. Regime complexity facilitates this
process in two distinct ways: first, through ( qualified-) exit; and second, naming-andshaming through publicity. I define sanctioning as the ability for one actor to impose
costs on another for failure to uphold the previous standards of accountability.

Exit - the ability to leave or temporarily withdraw support from an institution or
political community - provides an alternate form of political voice. 137 Mark Warren,
in a recent review article, has stressed the importance of exit-based empowerment in
democratic theory. 138 This notion ties closely with forum shopping/regime shifting
which I maintain provides multilateral negotiators and delegates with an option of
'qualified exit' . I employ the term 'qualified' because forum shopping does not entail
complete abandonment of an institution, but rather a shifting of support or
employment of alternate rules and regulations for normative, rationalist, or cognitive,
purposes. 139

Qualified exit through regime shifting acts to mitigate unequal bargaining positions
between negotiators within horizontal public spheres. Without the option for exit,
relative power differentials become much more than mere background noise: it
becomes a bargaining tool through which strong actors seek to drain the resources and
capabilities of weaker actors. 140 However, if weak actors can exit or withdraw support
( and thus legitimacy) from an institution, the imperative is placed on strong actors to
engage in a discursive process rather than play a ' waiting game'. This can often force
actors to the negotiation table, sending a credible commitment for meaningful
deliberation. Thus, regime shifting offers an example of how non-deliberative acts
(threatening to, or actually engaging in, forum shopping) can induce deliberative
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accountability. 141 Regime shifting can thus impose legitimacy costs on an institution
or actors who refuse to engage in deliberation.

Of course, regime shifting is a strategy that can be employed by both weak and
powerful actors alike. The attempts by the US and the EC in the post-TRIPS period to
fashion TRIPS-plus agreements minilaterally is cause for concern. However, the point
of this chapter is to point at possible pathways and strategies for success. Despite the
concerns of Drezner that regime complexity "disproportionately enhances great
power," 142 other scholars have demonstrated that weak states (with fewer resources)
are still able to benefit significantly from overlapping institutional rules. Not only do
normative (ideological factors) aid developing states in levelling the negotiating table,
but some states (such as China and India) have the capacity and power to rival more
powerful states. Additionally, INGOs - such as CPTech and Public Interest
Intellectual Property Advisors - have been able (in the TRIPS case) to provide
country officials with advice on how to issue compulsory licences. 143 Regime shifting
and the inclusion of multiple voices thus sanctions stronger states for failing to engage
in argumentation by levelling the playing field.

Finally, the public act of naming-and-shaming can provide a sanctioning effect.
Although INGOs often claim to act as representatives of individuals and discourses
(as discussed in chapter four), civil society groups can be understood as deliberatively
democratic to the extent that they help to curb arbitrary power by publicising those
actors (strong or weak) who refuse to engage in argumentation. This can occur
through multiple deliberative (even contestatory) mechanisms such campaign
websites, newsletters, media and email alerts, petitions, the formation of publicprivate partnerships, and lobbying of governments. 144 This work, undertaken by
conglomerates of weak states, networks of INGOs, and public enterprise, can sanction
stronger actors by disclosing the arguments and positions left out of IPR
141
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negotiations. 145 Moreover, this awareness-raising work offers a counterbalance to
entrenched interests in multilateral negotiations and can help weaker states focused on
the salient issues of property rights (rather than being 'bought' by tangential package
deals). 146 It is important to recognise that civil society groups are not uniformly
interested in deliberative democratic norms. However, at the level of the regime
complex, we only require some INGOs fulfilling this naming-and-shaming function in
order to uphold deliberative democratic accountability. 147

6. 7 Concluding Remarks
In the historical-institutionalist portion of the chapter, I expounded how the IPR
regime complex had developed and why fragmentation/decentralisation is likely to
dominate the future pathway. However, the point of this chapter has not been
empirical: I have not sought a complete historical investigation of the complex.
Rather, this chapter offers a normative contribution to debates over global democracy
by (re-)interpreting the WTO, TRIPS, and post-TRIPS negotiations in deliberative
democratic terms. When thinking about the institutional design of postnational
democracy, we should think about how multilateral negotiations can themselves be
democratised. Specifically, we should recognise a) the increased importance of
regime complexity, and b) the ways in which regime shifting and the multiplicity of
actors can induce deliberative argumentation and democratic accountability.

I readily acknowledge that the WTO and TRIPS represent a 'hard case' for
deliberative accountability. Not only do IPR cut across multiple issue areas, but
property rights tend to agitate special interest groups and force states to bargain over
self-interested stakes. Furthermore, the lock-in effects of TRIPS within the WTO have
been particularly strong, 148 a feature exacerbated by the fact that domestic
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governments (of both weak and strong states) tend to be internally divided making
renegotiation very complex. 149 Despite all of these complications, we can still identify
seeds of deliberative accountability in the IPR regime complex. This should give us
good reason to be optimistic about the potential for democratising the multilateral
negotiations (horizontal public spheres) of alternate regime complexes. 150

flexible and adaptable.
149
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150
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Krisch, Beyond Constitutionalism, 226-7.
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CHAPTER SEVEN
Deliberative Democratic Experimentalism
7.1 Introductory Comments
The previous chapter (six) argued that multilateral negotiations within a complex
serve a legitimating function for world politics which, if imbued with deliberative
norms, provides a form of democratic accountability. In this chapter I argue that
regime complexes also provide the scaffolding for democratic experimentalism. 1
Through the institutionalisation of a variety of mechanisms, subjected rule-takers can
be included piecemeal in the structures which wield authority over their lives. These
'vertical public spheres' can provide a future pathway toward the fulfilment of equal
participation and institutional revisability.

In order to build this argument, the chapter is divided into five sections. First, I

explore why regime complexes provide fertile territory for experimentalism. 2 In
chapter five I argued (by reference to Hayek' s notion of spontaneous order and
Krisch's normative vision of systemic pluralism) that heterarchical arrangements
generate experimentalism. This section makes the deeper claim that regime
complexity promotes the right kinds of properties for deliberative democratic
experimentalism. I describe the fundamental project of experimentalism and

emphasise the potential of this general pathway to involve rule-takers in a variety of
experimental institutions.
Second, I look more directly at the experimental features of the IPR complex. 3 I focus
upon post-TRIPS institutionalisation of the WIPO Development Agenda (DA) and
1

Roberto Unger, Democracy Realized: The Progressive Alternative (New York: Verso, 1998). See also
Michael C. Dorf and Charles F. Sabel, "A Constitution of Democratic Experimentalism," Columbia
Law Review 98, no. 2 (1998): 267-473. The usage of the term 'constitution' is misleading for my
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2
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3
To be clear, when I refer to 'experimentation' or 'innovation', I am referring to institutional design
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1
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other recent innovations. 4 I stress the potential of this approach and the wide range of
mechanisms through which non-state actors (including citizens) can become involved
in rule-making procedures. As with horizontal public spheres, I also envisage a role
for

GCS

in democratic

experimentalism to

provide

information,

facilitate

experiments, and perform monitoring of best-practice standards. The crucial element,
democratically speaking, is the involv~ment of those persons actually subjected to the
law and authority imposed by rules and regulations.

Third, I develop two proposals for deliberative democratic experimentalism. One
proposal draws upon work by John Dryzek et al for a Deliberative Global Citizens'
Assembly (DGCA), 5 and Stephen Ratner and Robert Goodin who call for the usage of
citizens' juries (CJ s) to reinforce jus cogens. 6 Both of these proposals - involving the
usage of deliberative minipublics beyond the state - could be tailored for usage within
the IPR complex to connect citizens with policymakers in key organisations. The
· second proposal applies more directly to the intersection of the IPR complex and the
regime complex for international trade. I develop a strategy for the expansion of
-

Participatory Budgeting (PB) over various processes. I bolster the desirability and
feasibility of these prescriptions by arguing that these proposals should be combined
with flexibility-enhancing mechanisms such as sunset provisions and/or escape
clauses. 7 These proposals are merely suggestive of the potential for institutionalising
deliberative experimentalism; many more proposals could and should be formulated
through trial-and-error.

Fourth, I apply the historical-institutionalist model of structure, sequence, and setting
to understand how these proposals specifically - and the wider aspect of deliberative
democratic experimentalism more generally - will play out in the context of the
international IPR. I argue that experimental governance, committed to provisionality
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and trial-and-error, offers both a short- and long-term strategy for democratic
improvement beyond the state.

Finally, I expound how this pathway engenders greater forms of citizen and civil
society participation while placing a premium on institutional revisability. I conclude
by arguing that democratic experimentalism within the IPR regime complex offers an
insight into the potential for democratising alternate regime complexes in global
governance. Through the democratisation of horizontal and vertical public spheres,
the three normative values of democracy employed in this thesis can be engendered
through democratic experimentalism and accountability of multilateral negotiators to
deliberative norms.

7.2 Regime Complex.es and Experimental Governance
Transnational governance is increasingly described by IR scholars in terms of regime
complexity in which a proliferation of regulatory schemes and sites of authority
operate within the same policy domain. 8 Regime complexity calls attention to the
ways in which myriad actors - IOs, businesses, GCS, public-private partnerships, and
states - contribute to new forms of governance arrangements. 9 To date, much of the
debate in the IR and international law literature has concerned whether fragmentation
(and concomitantly regime shifting) undermines the effectiveness of the composite
institutions or promotes new forms of innovative and adaptable governance. 10

Kenneth Abbott and Duncan Snidal exemplify this polarity when they observe that the
expansion of Regulatory Standard Setting (RSS) schemes in the human rights. labour
8
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and climate change complex can undermine effectiveness by raising compliance
costs, making credible commitments more difficult to send, and confusing consumers
and public audiences. 11 These authors then note that the competing RSS schemes have
multiple virtues compared to older forms of international governance of hierarchical
regimes. Regime complexes allow standards and procedures to be adapted to local
circumstances, promote regulatory experimentation, mitigate the likelihood of
institutional capture, and oblige RSS schemes to compete for legitimacy and public
support. 12

Other recent work has also stressed the innovative and experimental potential of
design under regime complexity. 13 For instance, Raustiala and Victor hypothesised
that regime complexes would generate innovation at the intersection of regime
elements. 14 Keohane and Victor, in the case of climate change, suggest that, "[A]
loosely linked regime complex could allow for experimental innovation with respect
to land use forest offsets." 15 In a clear example of the problems of hierarchy, Keohane
and Victor argue that UNFCCC/Kyoto Protocol generated much dysfunctionality,
especially through its one-size-fits-all application of the CDM. 16 Overdevest and
Zeitlin specifically argue that regime complexity, rather than representing a "secondbest alternative to a broadly agreed global regulatory framework, [... ] may thus offer a
superior starting point for building a joined-up, sustainable set of transnational
governance institutions." 17

Overdevest and Zeitlin also argue that regime shifting promotes "productive
experimentation by actors pursuing different approaches, reduces the risk of failure of
11
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any single institution, stimulates cross-fertilisation and horizontal learning, and
enhance accountability by creating new opportunities for dissatisfied parties to
challenge existing rules." 18 Following Krisch as well as Keohane and Victor, regime
complexes do not offer merely a second-best alternative to global constitutionalism or
other rigid, hierarchical forms of postnational govemance. 19 Rather, regime
complexes offer a normatively more desirable state of affairs to build democracy
beyond the state.

7.2.1 Experimental Governance
The literature on experimental governance provides a clear theoretical framework to
understand the (democratic) potential of regime complexity. 20 Experimentalism,
defined in general terms, is a recursive process of provisional goal setting and

revision based on learning across governance institutions. Institutional prescriptions
are subjected to a process of trial-and-error in which learning is accomplished through
comparison with similar institutions in different contexts. 21 These governance
structures are designed to embody the qualities of localised knowledge, citizen
participation, distributed methods of information-gathering, shared systems of
monitoring and problem-solving, and minimal rules and regulatory structures for
coordinating the whole. 22 These standards represent normative principles that a
process of democratic institutionalism should uphold; no system will embody these
values perfectly. 23 But as noted in chapter five, the fair metric of comparison is not
ideal to non-ideal, but rather ideal to ideal, non-ideal against non-ideal. Given I have

18

Overdevest and Zeitlin, "Assembling an Experimentalist Regime," 3.
Krisch argues explicitly that, within the GMO food complex, revisability and institutional
experimentation is promoted by the contestatory nature of heterarchical institutional arrangements. See
Krisch, Beyond Constitutionalism, 272.
20
Dorf and Sabel, "A Constitution of Democratic Experimentalism," 267-4 73.
21
These virtues are quite demanding of any governance system. For a survey of the pathways toward
these goals in the postnational space, see Charles F. Sabel and Jonathan Zeitlin, "Experimentalism in
Transnational Governance: Emergent Pathways and Diffusion Mechanisms," (paper presented at
annual conference of the International Studies Association, Montreal, March 16-19, 2011).
22
See Shane J. Ralston, Dewey and Hayek on Democratic Experimentalism, accessed November 21
2012, http://papers.ssm. com/sol3/papers. cfm?abstract id=2035 l l 2.
23
That being said, recent work on the post-2008 financial crisis has indicated that "cooperative
decentralization" in which "information-sharing, research collaboration, intentional early-warning
systems, and capacity building" are coming to the fore of global governance. This is demonstrated
through case-study analysis of the Financial Stability Board (FSB) and the wider regime complex for
international trade. See Eric Helleiner and Stefano Pagliari, "The End of an Era in Financial
Regulation? A Postcrisis Research Agenda," International Organization 65, no. 1 (2011): 193.
19
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analysed the non-ideal institutionalisation of three different ideal-types, it is fair to
analyse the non-ideal potential of democratic experimentalism also.

The project of experimentalism finds its roots in the pragmatism of John Dewey who,
in his democratic theory, emphasised flexible problem-solving, the interchangeability
of means and ends, anti-foundationalism, and a provisional process of continual
doubt.

24

Although there is not room here to develop the connections further, it is

worth noting that Ralston has recently argued that democratic experimentalism
(grounded in Deweyan pragmatism) is very closely related to Hayek's notion of
spontaneous order, thus giving further credence to my arguments in chapter five. 25

Overdevest and Zeitlin emphasise fo~ functions necessary for an experimental
governance system. First, experimentalism entails the construction of both local
(specific) and central (at the level of regime complexity) metrics in order to gauge
achievement and failure. These standards should be set in collaboration with those
subjected parties. Second, local units are given ultimate discretion to pursue these
-

goals in their own way. Third, there is a basic monitoring function to determine how
these experiments, implemented on the local level, are faring in light of the
established indicators. This entails a process of peer review regulation by both public
and private actors. Finally, the goals, metrics, and decision-making procedures are
periodically revised. 26 As such, formal sites of authority (such as IGOs or businesses)
must be responsive to these changes through a back-and-forth process of mutual
adjustment. 27

Experimentalist governance thus seeks to accommodate diversity within a set
framework. 28 General goals are adapted to local contexts rather than developing onesize-fits-all standards. Continual comparative analysis of these goals and outcomes
facilitates

coordinated

learning.

Beyond

international

regime

complexes, 29

24
John Dewey, The Collected Works ofJohn Dewey: The Electronic Edition (Charlottesville, VA:
Intelex Corporation, 1996). 'Doubt' here refers to uncertainty over ends, not means.
25
Ralston, Dewey and Hayek on Democratic Experimentalism, 1-28.
26
For a more detailed discussion, see Overdevest and Zeitlin, "Assembling an Experimentalist
Regime," 4.
27
Sabel and Zeitlin, "Learning from Difference," 271-327.
28
Under my prescription the scope or unit is the regime complex.
29
For another example of experimentalism and accountability within the international regime complex
climate change and sustainable development, see Lars H. Guldbrandsen, "Accountability Arrangements
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experimentalism is observable in many different empirical contexts such as the EU
with the OMC and the US in certain policy areas such as nuclear power, education,
and child welfare.

7.2.2 Experimentalism and Deliberative Democracy
Experimental governance typically entails a commitment to deliberative democratic
standards. As Dorf and Sabel argue, the intuitive appeal of experimentalism (and
Deweyan pragmatism) derives from the "potential to create a form of collective
problem solving suited to the local diversity and volatility of problems" which
confound modem society. 30 The organisational form of experimentalism is designed
to give localities a voice in the institutional procedures to which they are subjected.
Civil society is also deeply implicated ( even transposed) within the experimental
process by providing a function of benchmarking, simultaneous engineering, and error
detection. Ultimately, citizens are afforded the chance "to participate directly in
practical deliberation concerning matters which affect their lives. Arguments in one
jurisdiction, and the performance to which they lead, become considerations in the
deliberation of similar jurisdictions."31 Dorf and Sabel, following Cohen and Sabel,
call this form of democratic governance directly-deliberative polyarchy. 32

The localised construction of institutional experiments has the potential to connect
rule-makers directly with rule-takers through deliberative processes. Rule-takers are
specifically asked to provide input in a variety of ways (goal setting, monitoring of
experiments, evaluation) in order to produce benchmarking standards. The dynamics
of regime complexity are well-structured to elicit deliberative democracy. Under
conditions of strategic uncertainty and complex interdependence, rule-makers cannot
unilaterally achieve their narrow goals. Rather, they depend upon the approval of
many other actors ( especially when individual rule-takers function as consumers
retailers, and/or regulators). Overdevest and Zeitlin, with respect to the forestry
in Non-State Standards Organizations: Instrumental Designs and Imitations," Organization 15, no. 4
(2008) : 563-83.
30
Dorf and Sabel, "A Constitution of Democratic Experimentali sm," 314.
31
Dorf and Sabel, "A Constitution of Democratic Experimentalism," 314. This cross-fertilisation is
typically constrained within a singular regime cornplex/pobcy domain.
32
Joshua Cohen and Charles F. Sabel, "Directly-Deliberative Polyarchy," European Law Journal 3,
no. 4 ( 1997): 313-42.
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industry,

illuminate

how

goal

setting

and

benchmarking

under

complex

interdependence and institutional competition generated the conditions for "a more
other-regarding rationality to emerge." 33

Unfortunately, the limited work on experimentalism within regime complexity has
dropped this deliberative democratic edge. 34 However, there are clear examples where
the need to connect citizens directly with rule-makers becomes evident. For example,
Keohane and Victor note that different elements of each regime complex should "be
accountable to relevant audiences, including not just states but non-governmental
organisations and publics."35 Similarly, Julia Black has argued that private
certification schemes (in a variety of contexts) require the support of a wide range of
actors to maintain their legitimacy, including citizens and consumers. 36

7.3 The IPR Regime Complex: Current Trends
The IPR complex gives rise to experimentalism in a way that provides leverage for
deliberative democratisation. In order to assess this claim, I focus on three aspects.
First, I review the mechanisms through which non-state actors are included in the
governance fabric of the IPR regime complex. Second, I elucidate multiple
experimental and innovative institutions within the IPR domain. 37 Finally, I discuss
the shift from TRIPS and the WTO back toward WIPO - and the establishment of the
DA - as evidence of the competitive and adaptable nature of the complex itself. 38
These points emphasise the productive potential of regime complexity to induce
experimentation. Additionally I argue that these points provide a pathway to involve
rule-takers directly in democratic structures. Although there exists a body of work
33

Overdevest and Zeitlin, "Assembling an Experimentalist Regime," 11. Other-regardingness is a core
element of deliberative democracy. See Gutmann and Thompson, Democracy and Disagreement.
34
As discussed in chapter two, this is also partly due to the realist hangover in IR in which democracy
is considered an attribute of the state, not suitable for global expansion. I have already discussed why
thinking in terms of 'processes of democratisation' mitigates this concern.
35
Keohane and Victor, "The Regime Complex for Climate Change," 17. My emphasis.
36
Julia Black, "Constructing and Contesting Legitimacy and Accountability in Polycentric Regulatory Regimes," Regulation & Governance 2, no. 2 (2008): 137-64.
37
For a useful summary in the area of technology within IPR, see Katherine J. Strandburg, "Evolving
Innovation Paradigms and the Global Intellectual Property Regime," Connecticut Law Review 41 , no. 3
(2009): 861-920.
38
''Development Agenda for WIPO, accessed November 22, 2012, http://\.vww.wipo.int/ipdevelopment/eniagenda/. For a summary, see Christopher May, "The World Intellectual Property
Organization and the Development Agenda/' Global Governance 13 , no. 2 (2007): 161-70.
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discussing experimentalism in relation to multiple other regime complexes (climate
change, forestry and fisheries, GMO food and biotech), very little work has been
undertaken for the IPR complex. 39 As a result, the IPR complex offers a tough case
for democratic experimentalism because TRIPS and the WTO (due in no small part to
the DSM) are highly legalised and formal. If democratic potential can be found in the
IPR case, then we should be optimistic about the experimental democratisation of
alternate complexes.

7.3.1 Non-State Actors in the IPR Regime Complex
Regime complexes tend to include a wide variety of actors, and the IPR complex is no
exception. Each institution has different formal and informal relations with state and
non-state actors. For example, the TRIPS Council, attached to the WTO, can "seek
information from any source it deems appropriate." 40 Procedurally, the DSM of the
WTO holds that only states can be party to WTO disputes, and no provision in the
original treaty at Marrakesh permits civil society participation in dispute resolution
processes. 41 In practice, though, non-state actors have participated directly in WTO
dispute proceedings through the filing of amicus briefs. This inclusion of multiple
voices is a key criterion of deliberative democracy. As Jeffrey Dunoff notes in the
Shrimp-Turtle dispute, even the United States invited non-state actors to append

relevant provisions to dispute cases. 42 And this is a trend which has continued over
multiple other cases such as the French ban on the sale of asbestos or the Softwood
Lumber dispute involving the US and Canada. 43

39

This echoes the view of Margaret Chon who claims that governance analyses of international
intellectual property rights is "emerging but still episodic." See Margaret Chon, "Global Intellectual
Property Governance (Under Construction)," Theoretical Inquiries in Law 12, no. 1 (2011): 349.
40
TRIPS Agreement, Article 68, accessed November 22, 2012,
http ://www.wto.org/english/tratop e/trips e/t agm8 e.htm.
41
"Understanding on Rules and Procedures Governing the Settlement of Disputes," WTO Agreement,
Annex 2, Article II, accessed November 22, 2012, http ://W\vw.wto.org/english/docs e/legal e/28dsu.pdf.
42
Jeffrey L. Dunoff, "Public Participation in the Trade Regime," 961-2. See also Robert Howse
"Membership and Its Privileges: The WTO, Civil Society, and the Amicus Brief Controversy,"
European Law Journal 9, no. 4 (2003): 496-510.
43
Dunoff, "Public Participation in the Trade Regime," 964. See also ''United States - Final
Countervailing Duty Determination with Respect to Certain Softwood Lumber from Canada," WTO
Dispute DS257 , accessed November 22, 2012,
http:/hvww.wto.org/english/tratop e/dispu e/cases e/ds257 e.htm.
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The previous chapter also noted how developing countries have regime shifted from
the WTO and decamped to WIPO, the CBD, and the FAO because these venues were
more amenable to civil society input. For example, the CBD - which stresses the need
to harmonise international law between TRIPS and biological diversity - has a
"generative lawmaking process which has also involved widespread participation by
intergovernmental organizations, NGOs, and private parties." 44 Within the IPR
complex, the increasing prominence of non-state actors (predominantly NGOs, but
also public-private partnerships) has encouraged greater collaboration, competition,
and diversity of interests. 45 This has occurred by encouraging user-based innovation,
facilitating scientific research, education and scholarship, supporting access to less
expensive knowledge goods, 46 or to private medicine patents during health crises in
developing states. 47

These non-state actors are often capable of acting as norm entrepreneurs in order to
shape, or even implement, soft law within the IPR complex. 48 Dinwoodie and
Dreyfuss, in a recent 'sources of law' study,

argue that reports of standing
-

committees within the WTO DSM and the advice given by WIPO technical advisors
to the TRIPS Council, help expand the norms operating with the IPR domain. 49
Similarly, NGOs and other non-state actors have been able to exert significant
influence on law formation through norm entrepreneurship, such as the public health
norms deployed at Doha negotiations. The ways in which networks of non-state actors
formed to produce nodes of contestation and power highlight the ability of
competition within the IPR complex to "generat[ e] rules and standards of best
practice. " 50 In this paper Drahos proposes a recalibration of the IPR complex in which
networked committees set local governance standards which are tied to evidence44

Helfer, "Regime Shifting," 32. The International Union for the Conservation of Nature (IUCN), the
World Wide Fund for Nature (WWF), and the World Resources Institute (WRI) have all been heavily
involved in promoting CBD values over the years.
45
See Orly Lobel, "The Renew Deal: The Fall of Regulation and the Rise of Governance in
Contemporary Legal Thought," Minnesota Law Review 89, no. 2 (2004): 342-470.
46
For a specific discussion of 'knowledge goods' in IPR and TRIPS, see Keith E. Maskus and Jerome
H. Reichman, "The Globalization of Private Knowledge and the Privatization of Global Public Goods,"
Journal ofInternational Economic Law 7, no. 2 (2004): 284-91.
47
Chon, "Global Intellectual Property Governance," 362.
48
Chon, "Global Intellectual Property Governance," 352. See also Keck and Sikkink, Advocacy
Networks. This highlights the consequential uptake that deliberative groups can have in world politics.
49
Dinwoodie and Dreyfuss, ''Designing a Global Intellectual Property System Responsive to Change,"
1187-1234.
50
Peter Drahos, "An Alternative Framework for the Global Regulation of Intellectual Property Rights,"
accessed November 22, 2012, http://papers.ssrn.com/sol3/papers.cfm?abstract id=85075 l .
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based, local knowledge. The increasing involvement (and influence) of non-state
actors in the IPR complex, I argue below, provides a potential pathway for including
citizens directly in experimental democratic processes.

7.3.2 Standard-Setting Organisations and Alternate Experimental Fora
Regime complexity provides scope for institutional experimentation in a manner that
connects localities with national, regional, and even global institutions. These
institutions often uphold many of the virtues of experimentalism by providing a
means for information sharing, social learning of best practices, benchmarking and
peer review, and responsive exploration. 51 Again, IPR provide a hard case for
experimentalism and innovation because patent law tends to discourage open
exchanges of specific knowledge. However, because experimentalism 1s more
concerned with the governance of regulatory practices and not the patented
knowledge itself, this concern is mitigated. We can see experimental properties in
many components of IPR. I briefly elucidate three key areas: open source software
development, agriculture, and the proliferation of Standard-Setting Organisations
(SSOs). 52

Arguably the most active area of innovation has occurred in open source software
development (propelled by near-global internet access and increased bandwidth).

53

Benkler and Nissenbaum succinctly note that, "[T]he best known examples of
commons-based peer production are the tens of thousands of successful free software
projects that [... ] occupy the software development market." 54 This type of open
sourcing involves "a collective effort of individuals contributing towards a common
goal in a more-or-less informal and loosely structured way. No single entity 'owns'
51

James Brassett, Ben Richardson, and William Smit~ "Private Experiments in Global Governance:
Primary Commodity Roundtables and the Politics of Deliberation," International Theory 4. no. 3
(2012): 391.
52
I could easily have added 'pharmaceutical innovation' to this list. TRIPS, at the 2001 Doha Round,
specifically granted national governments the right to circumvent compulsory licensing laws during
times of national emergency or other urgent circumstances. See TRIPS Article 31 (b ), accessed 26
November, 2012, http ://www.wto.org/eng1ish/docs e/legal e/27 -trips 04c e.htm. See also Thomas
Pogge's 'Patent B ' proposal. Thomas Pogge, "Human Rights and Global Health: A Research
Program," Metaphilosophy 36, no. 1-2 (2005): 182-209.
53
Yochai Benkler and Helen Nissenbaum, "Commons-Based Peer Production and Virtue," The Journal
of Political Philosophy 14, no. 4 (2006): 394-419.
54
Benkler and Nissenbaum, "Commons-Based Peer Production," 395.
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the product or manages its direction. Instead, it emerges from the collaboration of
groups of developers." 55 In biotechnology, moreover, a number of projects and
experiments are underway which are modelled on the open source software
movement. 56

Second, the Public Intellectual Property Resource for Agriculture (PIPRA) is a
network (of over 50 institutions in 15 countries) designed to facilitate innovators in
the development and dissemination of crops for developing countries. 57 As a form of
benchmarking and standard-setting so crucial to experimental governance, PIPRA
also, "[D]evelops educational materials for training a broad range of professionals
including scientists, policy makers, attorneys, and administrators in the role of IPR in
getting better technology to developing countries." 58 PIPRA aids other non-state
actors and developing countries in establishing best-practice guidelines and
disseminating this information to other stakeholders. This meshes well with the
experimental framework offered by Dorf and Sabel. In a similar experimental vein,
Indian farmers have defended their local and traditional knowledge by claiming
geographical indication (GI) protection over their products. 59 Thes-e farmers and NGO
groups have hit back against the Western bias in TRIPS and sought to use GI as a
method to claim IP protection in line with local standards of other GI products. 60 GI
represents a quintessential version of reciprocity in which arguments for local rights
can be made in other-regarding ways.

55

Benkler and Nissenbaum, "Commons-Based Peer Production," 395. IBM, NASA, Microsoft and
many other major companies invest heavily in open source without expectation of ownership over the
final product. These companies fiscally support innovation as a way to bolster their own technological
services.
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Susan K. Sell, "Books, Drugs and Seeds: The Politics of Access," paper presented at the
Transatlantic Consumer Dialogue: The Politics and Ideology ofintellectual Property, Brussels,
Belgium, March 20-21 , 2006. For an example of open source in the pharmaceutical industry, see
Stephen Maurer, Arti Rai, and Andrej Sali, "Finding Cures for Tropical Diseases: Is Open Source and
Answer?" accessed November 22, 2012,
http://www.plosmedicine.org/article/info:doi/ l 0.13 71/joumal.pmed.OO 10056.
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The Public Intellectual Property Resource for Agriculture, accessed November 22, 2012,
http://www.pipra.org/.
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The Public Intellectual Property Resource for Agriculture, accessed November 22, 2012,
http://www.pipra.org/what-we-do/.
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See, for instance, Sumathi Subbiah, "Reaping What They Sow: The Basmati Rice Controversy and
Strategies for Protecting Traditional Knowledge," Boston College International and Comparative Law
Review 27, no. 2 (2004): 529-559.
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Finally, SSOs have been erected across a wide range of fields related to IPR. SSOs
are industry groups and private actors which provide common standards across a
variety of significant IPR areas. These are clear examples of the experimental fora
sought by Cohen and Sabel. These institutions promote 'best-practice' guidelines
against which to hold different manufacturers and companies. The governance
structures of different SSOs vary incredibly, and this chapter does not have the space
for a major survey. 61 Often companies will participate in multiple SSOs which, in line
with the expectation of Sabel and Dorf, do not create a regulatory 'race to the
bottom', but rather create higher standards and bylaws within and across those SSOs.
For instance, the area of internet governance operates on the basis of proprietary
standards. SSOs include the Internet Engineering Task Force (IETF),62 Web3C,63 and
several other bodies. Individual citizens (programmers, engineers), companies (such
as IBM) and civil society contribute to these bodies by providing information,
adopting different standards, reformulating goals,64 and providing metrics for good
governance. These SSOs thus provide a lucid example of experimentalism and a
mechanism for the inclusion of rule-takers in global governance.

7.3.3 From TRIPS and the WTO to WIPO and Beyond
The maj or institutions within the IPR complex have also been capable of introducing
large-scale, experimental development in the post-TRIPS period. The most noticeable
example has been the flurry of activity in WIP0. 65 In the 1970s, the US largely
viewed WIPO as an unsuitable venue for IPR negotiations. This led to the
establishment of TRIPS , negotiated as part of a package deal for states that joined the
WTO when the GATT was concluded in 1994. " In the last two decades," Christopher
May notes, "the WIPO has spent some time fighting back against its partial
marginalization during the Uruguay Round of multilateral trade negotiations," and the
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For a useful summary on precisely this point, see Mark A. Lemley, "Intellectual Property Rights and
Standard-Setting Organizations," California Law Review 90, no . 6 (2002): 1889-1981.
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The Internet Engineering Task Force, accessed November 26, 2012, http://www.ietf.org/.
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The World Wide Web Consortium (W3C), accessed November 26, 2012, http ://www.w3 .org/.
64
Lemley, "Intellectual Property Rights and Standard-Setting Organizations," 1893-4.
65
'Development' is an incredibly broad term which includes, but is not limited to, providing the
conditions of social, economic, and political stability for well-being and self-determination of peoples.
Development thus cuts across multiple issue spaces in domestic and global politics.
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resultant TRIPS Agreement. 66 WIPO now lists its core mission as the promotion of
"innovation and creativity for the economic, social and cultural development of all
countries."

67

This type of inter-institutional competition is endemic of regime

complexity.

As a preliminary step to gain traction against TRIPS, WIPO established a 'Patent
Agenda' in 2002. 68 The report was specifically designed to "prepare a coherent
orientation for the future evolution of the international patent system, ensuring that
the work undertaken by the International Bureau and by Member States in their
cooperation with the Organization was directed towards achieving a common goal. " 69
Recognising the failure of TRIPS to account for the needs of developing states,
WIPO 's Patent Agenda also took "into account the implications for the developing

world." 70 However, as with TRIPS, this attempt did not go far enough and, in 2004,
several WIPO members set out a new DA . .Originating in a proposal circulated by
Argentina and Brazil (and quickly followed by 11 co-sponsors), the DA sought to put
development as a central concern for WIPO and IPR. 71

Although an exhaustive list is not required, the DA - currently being implemented by
the Committee on Development and Intellectual Property (CDIP) of WIPO contained 45 recommendations across six different clusters (grouped as A through to
F). 72 Substantively, several key points are worth highlighting. First the WIPO DA
cited the Doha Declaration, launched during the WTO 's Fourth Ministerial
Conference, as recognition of the importance of development issues in global
governance. Second, because WIPO is technically a subsidiary body of the UN, the
DA recognised the mandate of the Millennium Development Goals (MDG). Third,
and perhaps most importantly for this thesis, the DA emphasised the need for WIPO

66
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70
"WIPO Patent Agenda: Options for Development of the International Patent System," Article 2,
accessed November 23, 2012, http://www.wipo.int/edocs/mdocs/govbodv/en/a 37/a 37 6.pdf.
71
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to "better recognize the public-regarding dimension of intellectual property." 73
Moreover, the DA called for the establishment of an institutional body to aid
technological transfer, and for standards of technical assistance which should be better
tailored to the needs of individual countries. In September 2007, all of these
recommendations were accepted by the entire WIPO General Assembly.

Not only does the shift from TRIPS toward WIPO highlight the adaptable nature of
the regime complex and the ways in which norms can be created, these
recommendations hold many seeds of experimental governance. Focusing on human
development specifically, the DA encourages creative models of educational access, 74
"and nurtures innovation capacity through educational preparedness, including
teacher-student training through systems of knowledge transmission." 75 Moreover,
although WIPO was seeking to gain back authority against TRIPS, WIPO also noted
that "[T]he design of the WTO system requires participation by all stakeholders." 76
Sapra then notes that Article V (2) of the Marrakesh Agreement "provides sufficient
flexibility to introduce new forums and spaces for engagement, interaction, and
deliberation." 77 These points underline the ways in which WIPO and the WTO are
taking seriously the governance impact of their rules on individual citizens.

7.4 Future Prescriptions
The preceding section highlighted the multiple channels through which non-state
actors are increasingly included in a variety of small- and large-scale IPR
experiments. The task for global democrats is to harness this potential and foster
institutionalised links between rule-makers and rule-takers in order to undercut the
democratic deficit. This entails the formation of vertical public spheres which link
rule-takers (predominantly individual citizens) directly with sites of authority.
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Certainly civil society and public-private partnerships can aid in the formulation and
maintenance of vertical public spheres. In this section, I suggest two broad proposals:
1) employing minipublics in a variety of institutions contexts, and 2) an expansion of
PB.

7.4.1 Deliberative Minipublics
The first set of proposals is off-the-shelf. It involves the usage of deliberative
minipublics within a range of international IPR institutions to shape policy and form
norms (soft law). Minipublics - such as CJs, deliberative polling, 21st Century Town
Meetings and other examples - are already operable within the state. 78 Minipublics
are educative fora designed to approximate the deliberative ideal of free and open
argumentation between citizens on a variety of issues. Minipublics operate in a wide
range of contexts, and have many salient benefits. Typically, citizens who partake in
micro-deliberation become better informed, hold more · considered opinions (which
have a long-term effect), hold views which track their general values, and tend to
agree on a common or shared issue space of relevant problems for a policy or
question (what deliberative democrats call meta-consensus 79 ). 80 By upholding norms
of deliberation, and involving a representative cross-section of society, these
minipublics generate democratic legitimacy.

Minipublics can have an uptake (i.e. consequence) on wider political processes
through multiple avenues. First, elected officials can commission and/or respond to
minipublic deliberation. The Citizens' Assembly on Electoral Reform was charged by
the Canadian government to generate a question for a referendum on electoral change
in British Columbia. Similarly, The Danish Board of Technology (DBT) convenes
consensus conferences · of selected citizens which make recommendations to
parliament that have to be considered. Second, minipublics can be given discretionary
oversight over municipal funds or policy provisions. Finally, minipublics can have a
78
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macro-effect through the media, academia, and civil society. These alternate fora can
use minipublic deliberation to pressure governments to change their position (as we
saw the Blair Government change its policy on GMO food after the GM Nation
CJs).81 I will argue that deliberative minipublics can be employed within different
IOs, MNCs, and other bodies to create institutionalised links between citizens and
rule-makers. This is an argument which finds convergence in recent literature on
global policy. 82

Dryzek, Bachtiger, and Milewicz have advocated an alternative to the global
parliamentary assembly, namely a DGCA. 83

Global democratisation should

commence through a deliberative, participatory forum which could be quite extensive
or issue-specific. 84 Participants would be recruited via random selection, with around
1000 persons involved in deliberation (roughly one representative per 7 million
people). 85 Drawing upon deliberative theory and experiments in participatory
governance, Dryzek et al suggest that a deliberative forum would help increase
learning and understanding of cross-cultural views and thus would be a more
inclusive institutional body than a world parliament.

These authors provide pragmatic reasons as to how such an institution could be
launched. They contend that the US and China, as we have seen at the COP 15
Climate Summit in late 2009, are disinclined to yield power or sovereignty to a
transnational legal body.86 However Dryzek et al maintain that China and the US,
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See Nick Campbell, ''UK Public Rej ects GM Crops," Nature Reviews Genetics 4, no. 11 (2003): 852.
That being said, the GM Nation project involved many public participation measures, not all of which
were CJs. See "GM Nation," accessed December 6, 2012,
http://www.peopleandparticipation.net/display/CaseStudies/GM+Nation.
82
The proposal for a Global Institute for Justice in Innovation (GIJI) - which actually entails a
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to be sure, there is some overlap in their proposal. The GIJI proposal does portent a possible direction
for the academic literature. See Allen Buchanan, Tony Cole, and Robert 0 . Keohane, "Justice in the
Diffusion of Innovation," The Journal of Political Philosophy 19, no . 3 (2011 ): 306-32.
83
Dryzek, Bachtiger, and Milewicz, "Toward a Deliberative Global Citizens' Assembly," 33-42.
84
The minipublic most closely represents the ' deliberative polling' advocated by James Fishkin and
others which has been implemented at the EU level. See Robert C. Luskin et al., "Considered Opinions
on Further EU Enlargement: Evidence from an EU-Wide Deliberative Poll," Report to the Open
Society Institute, accessed November 26, 2012
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along with authoritarian states, would be ameliorated by a DGCA. The random
selection and deliberative nature (i.e. not elected) makes a DGCA less objectionable
to the national leaders because it poses less of a direct threat to established political
institutions. Moreover, problems concerning how and why citizens vote in a global
parliament are removed under a DGCA because it is primarily a discursive body. It
would operate in the sphere of communicative action and help propel a deliberative
system at the global level. 87

Several of the intersections of the IPR complex would be amenable to this type of
proposal. The intersection of the WTO and WIPO represents a critical place to begin
such a process that could find resonance with policymakers. Pascal Lamy, the
Director-General of the WTO, has recently argued for the need to remedy 'coherence
gaps' in both the trade and IPR complex. This requires clear legal and institutional
bridges between organisations. 88 Lamy also explicitly notes that the legitimacy of
different IOs hinges on "primary legitimacy": the sovereignty of the people. Citizens
should be included in global structures in order to "localise global problems. " 89 It is
conceivable that the WTO or WIPO (either in conjunction or separately) could opt to
have a DGCA on issues of intellectual property to determine how citizens interpret
IPR, whether implementation of local standards are adequate, and understand the
preferences of those persons subjected to property rights laws and regulations. It is
also conceivable that any number of institutions could create a DGCA (including an
individual nation-state, MNCs, or a CSO), but given the legitimacy deficit the WTO
faces, and the experimental trends evident within the wider complex (especially
WIPO), these two institutions seem ripe.
A similar proposal comes from Robert Goodin and Stephen Ratner. 90 These two
authors have suggested that CJs - small deliberative fora normally composed of
around 20 people -

could be employed to 'democratise international law'.

Piggybacking on major international events, CJs could be established so a range of
87

See Risse, "Let's Argue!" 1-39.
Pascal Lamy, "Global Governance: From Theory to Practice," Journal of International Economic
Law 15, no. 3 (2012): 721-28. Ironically, it is precisely these gaps endemic ofregime complexity
which generate the need for experimental institutions.
89
Lamy, "Global Governance," 727. On the same page, Lamy also notes that "[B]ringing the global
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global citizens could discuss the scope of jus cogens - peremptory norms which set
strong norms and standards against what states (and other international actors) cannot
do. Rather than piggybacking on international events (which entails major selectionbias problems - i.e. only those individuals who can afford global travel), it seems
plausible that different !Os and/or states could fund these experiments to determine
how citizens feel about global implementation of IPR policy at a local level (for
example on GI protection or traditional knowledge). 91 This proposal also provides a
way for citizens to be directly connected with rule-makers in an experimental process
of institutional exploration over key issues. As !Os increasingly rely upon a variety of
sources (not just states, but also non-state actors) for legitimacy and support, these
proposals become even more apt. Given further that the TRIPS Council can collect
information from any source it deems necessary, there is no structural reason why
minipublics could not have direct consequence on the policy of the WTO, TRIPS
Council, or WIPO.

This second suggestion is, in some senses, more radical. It is proposed that different
!Os, such as the World Bank or the WTO should adopt measures derived from PB. 92
PB began in the city of Porto Alegre in 1989 when the left-wing Workers' Party
(Partido dos Trabalhadores) was elected on a mandate to empower social movements
and individual citizens.93 Essentially PB shifts the decision over a certain portion of a
local budget to "a system of neighbourhood and city-wide popular assemblies. " 94 The
process endeavours to increase accountability, transparency, understanding and social
inclusion in local government affairs. 95 In Porto Alegre, PB is an annual event; large
assemblies are convened across each of the city's 16 districts to discuss and review
the extent and implementation of the projects from the previous year's budget.

Since its inception, PB has proven to be quite malleable in terms of its location and
91

CJs could also be run virtually, however face-to-face deliberation is preferable.
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operation, having spread across the globe. PB has altered its structure in each location.
These alterations do not entirely reflect cultural or structural conditions in which they
are employed - although there is surely an element of this. Rather, this reflexivity is
indicative of the agency afforded to those initiating and running the minipublics. For
instance, the UK's PB unit reports that PB is an innovative project that is being
experimented with on new budgets, new partners and new themes all the time: PB is
both possible and beneficial for a wide range of services and areas. 96 The
experimental nature of PB makes it apt for extension beyond the nation-state. In 2007,
The World Bank surveyed the implementation and implications of PB in many
different local, national, and regional contexts. 97 In this report, the World Bank
explicitly recognised the importance of having democratic checks and balances as the
core aspect of good governance. Similarly the IMF claims to be accountable to its 188
member nations and a variety of stakeholders. 98

PB could be used at the intersection of the IPR and the international trade regime
complexes (there are numerous points of convergence between trade and property
-

rights, especially where the DA is concerned). One task, for instance, could be to
connect IO loans directly with local people and issues through PB. Since the early
1990s, a key goal of the World Bank has been to reduce global poverty. Similarly, a
key goal of WIPO (and the WTO) is to foster better development through IPR laws.
Currently, the World Bank (through the International Development Agency) has aid
programs in roughly 80 countries. Loans from these financial IOs are conditional:
structural adjustments were employed as a set of policy conditions that a developing
nation had to accept in order to receive a low interest loan/be eligible for loans in the
future. Recently, structural adjustments have been replaced by poverty reduction
strategy papers (PRSP). These papers are also a necessary condition for a loan from
the IMF or World Bank in heavily-indebted countries. However, instead of being the
broad-based requirements structural adjustment entailed, PRSP encourage countryspecific targets. This indicates a movement from general targets toward more nuanced
and specific conditions on World Bank loans that are akin to the localised and
96

The UK Participatory Budgeting Unit, accessed January 7, 2012,
http://www.participatorybudgeting.org.uk/case-studies.
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provisional experimental standards advocated by Sabel and Zeitlin. This recognition
across the trade complex could and should diffuse to the IPR complex.

Although PRSP call for governmental, stakeholder, and citizen involvement in the
policy process, such participation often falls short. 99 PB is a viable framework to
include the relevant actors and create more accountability. ICT4Gov - a pilot program
being developed by the World Bank - is trialling the usage of mobile phones in West
Africa (places as deprived as South Kivu, Democratic Republic of the Congo) as a
means to foster PB. 100 The ICT4Gov process does suggest that when local citizens
take direct control over local spending, the money is used in fiscally sound and
socially responsible ways. Although preliminary results are certainly positive, much
more experimentation and research is required. 101

The WTO, WIPO, and many other institutions could use PB standards to distribute
local funding for compliance with TRIPS requirements or to engage in R&D
processes. 102 In the field of agriculture, PB could be employed by locales to determine
how IPR funds should be spent and technology (mobile phones, internet, etc) could be
used to send data back to the IOs which commissioned the PB experiment. This
would provide a clear link between citizens and rule-makers. TRIPS faced large-scale
criticism because it has failed to account for local conditions and the difficulty of
developing countries in making the timeline for TRIPS compliance. PB provides a
method to connect IOs with local communities. This method could help local units
comply with TRIPS targets as well as perform a monitoring function to create
standards of best-practice that IOs need to set viable targets across the globe.

7.4.2 - Escape Clauses and Sunset Provisions
Before moving on to an historical-institutionalist and democratic analysis, I make one
further policy prescription. The usage of deliberative minipublics and PB would be
99
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more feasible and more desirable if combined with escape clauses and sunset
provisions. Escape clauses are defined as "any provision of an international agreement
that allows a country to suspend the concessions it previously negotiated without
violating or abrogating the terms of the agreement." 103 Although discussing the role of
escape clauses with respect to international trade agreements, Rosendorff and Milner
argue that escape clauses "provide the flexibility that allows them [states] to accept an
international agreement."

104

But "[FJ or escape clauses to be useful and efficient they

must impose some kind of cost on their use." 105

Sunset provisions - which set predetermined dates for renegotiation or the end of an
agreement - are also useful for increasing flexibility. Both escape clauses and sunset
provisions are employed frequently in international trade agreements. When dumping
and the countervailing duty laws impeded agreement at the Uruguay Round, the
GATT/WTO slowly build up a series of escape clauses and sunset provisions to
protect states from import pressure and thus facilitate trade liberalisation. 106 The fact
that the WTO already employs these mechanisms suggests that actors a) recognise
-

their rational benefit, and b) are socialised to accept their usage. These flexibilityenhancing devices also provide democratic utility. By setting structured rules and
providing a timeframe for renegotiations, sunset clauses are useful in deliberative
terms. Actors have more chance to be persuaded by others during these periods of
recalibration, and the short term nature of experimentalism means that there are less
structural impediments for the true exchange of reasons and preferences.

7.5 Structure, Sequence, and Setting
In order to maintain rigour, I level the institutional and democratic against my own
proposal in order to determine how these deliberative mechanisms would evolve
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through

time,

and

whether these

developments

would uphold norms

of

democratisation.

7.5.1 Structure of Democratic Experimentalism
Experimentalism is a long-term project in which local groups are connected to global
authorities through short-term, issue-specific institutions. The structural malleability
of experimental institutions tends to be relatively high. My proposals are no exception
to this trend: deliberative minipublics and PB are designed to be labile in the future.
Combined with escape clauses and sunset provisions, minipublics would be an opt-in,
opt-out scheme which attaches costs for exit. The possibility of exit limits the need for
states or other contracting parties to extract maximum gains from an institution or to
'bargain hard' during the implementation. As James Fearon has cogently shown, a
'long shadow of the future' tends to deadlock negotiation. 107 This is because, under a
long shadow, the gains for being the first-mover decrease, and thus states adopt
stalling tactics. A short shadow, conversely, facilitates reasonably quick agreement as
the range of bargaining options and unintended consequences is lowered. Because
long-term stakes are not an issue, there is no point in holding out. 108 Thus, IOs and
states could agree to run minipublics with the proviso that they could exit the forum if
they pay certain costs (such as having their name removed from the institution's
website, loss of standing in the subsequent negotiation over a minipublic design, or
even a fiscal penalty). The introduction of exit-based mechanisms thus increases the
feasibility and flexibility of these proposals and mitigates concerns over long-term,
path-dependent complications.

Minipublics are generally employed for short periods of time and, as the discussion
above highlights, operate in a wide range of contexts. PB has been deployed
effectively in Brazil, England, India, New York City, Africa, and a host of other
locations. Minipublics are also very diffuse institutions designed specifically to work
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symbiotically with a range of other institutions within the same governance system. 109
Structurally, minipublics entail a low number of veto points because they are built
around the notion of rational argumentation and designed for short periods of time.
Even if minipublics are used iteratively for a long period of time (as with the DBT),
the amalgamation of sunset provisions within a minipublic's design creates regular
intervals for renegotiation.

Minipublics also tend to require low start-up costs, especially when compared to the
institutional budgets of financial bodies such as the WTO and the World Bank. 110 The
ICT4Gov project, for example, spends roughly $1000 per participant each year, and
another $10,000 on one million text messages used for general communication and
information-gathering. 111 Deliberative minipublics are also quite cost-effective,
especially in comparison to the budgets of many IOs. To be sure, minipublics are
more expensive than other mechanisms (such as focus groups or public consultation),
but these fora do not generate the same degrees of input legitimacy which some IOs
seek. These factors suggest that the use of minipublics would induce low degrees of
-

path dependence and high degrees of institutional revisability over time. This is useful
because, as I note below, we should understand the pathway of democratic
experimentalism as a long-term strategy.

7.5.2 Sequence of Democratic Experimentalism
The sequence of experimentalism within the IPR regime complex is well-and-truly
under way. 112 Increasingly, non-state actors are being incorporated into global
institutions; stakeholders and civil society groups are able to contribute to standard-
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setting and monitoring of best practices. 113 My proposal seeks to exploit this current
trend, rather than overhaul current arrangements wholesale. This means my proposal
does not rely on a major exogenous shock to introduce deliberative mechanisms
within IOs, but could arise as a response to the perceived legitimacy deficit facing
global institutions. 114 By extension, the usage of minipublics would not constitute a
major critical juncture for the IPR system in a way that states and other agents would
. an extens10n
. of current practices,
.
.
1t
h ave to b e concerne d . 11s B ecause my proposa1 1s
is unlikely to induce strong forms of institutional path dependence. 11 6

HI suggests that increasing competition is likely to continue into the future: as a
sequence develops, practices become ingrained through knowledge specificity and
cognitive feedback. As actors within the IPR become used to competition and
multiple sources of authority, it becomes harder for any single institution to gain a
monopoly. The converse is also true: during a critical juncture, it is likely that earlymovers can gain a monopolistic edge through the closure of alternative institutional
options as the initial choice becomes reinforced and sunk. 117 Of course, under
experimentalism, 'beneficial' institutions (those which solve collective action
problems, provide legitimacy, or just facilitate interactions) are capable of gaining
traction. For instance, the IETF has become a very influential SSO in the field of
internet regulation. However, this is due to the development of successful practices,
not the result a critical juncture in which (even sub-optimal) institutions become
locked-in place. 118 It is plausible that deliberative minipublics would undergo a
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similar process of competition and revisability and become part of the fabric of global
regulatory governance.

The current trend of experimentalism is important because designers should be less
concerned about the time horizons of deliberative mechanisms (a fact bolstered by the
usage of sunset provisions and escape clauses). When an institution engenders a
critical juncture, there is a need for designers to adopt short time horizons and guard
against path-dependent and unintended consequences. However, as the general
pathway of experimentalism crystallises, it is likely to engender heightened
competition in the form of gradual institutional change. This makes my proposal quite
feasible given the current sequence and trend. In this way, deliberative democratic
experimentalism would predominant! y engender path dependence for successful
practices because the current sequence, replete with competitive institutions, allows
publics and consumers to "scale up effective practices and approaches." 119

7.5.3 Setting of Democratic Experimentalism
The broad setting of regime complexity also guards against any institution gaining
monopolistic control through path-dependent feedback. At this stage, I want to
counter a potential criticism of my argument. Many global democrats might contend
that my prescription misses the mark: we should seek to lock-in strongly pathdependent democratic mechanisms from the outset. In this sense, a critic might argue,
my approach is too provisional as states could simply discard 'successful' deliberative
democratic mechanisms. 120 I offer two responses to this critique. First, because I see
global democratisation as an on-going process without any final end-point, I am
unconvinced that we can know in advance which democratic mechanisms are
appropriate. Instead, we should commit ourselves to a search-and-discovery approach.

lasting peace. Desmond Dunn, Europe Recast: A History ofEuropean Union (Boulder, CO: Lynne
Rienner Publishers, 2004 ).
119
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This meshes better with the realities of regime complexity which typically privilege
experimentation and revisability.

More deeply, though, I find it beneficial to partially sever the tie between the broad
project of 'global democracy' and the institutions which instantiate it. If we want the
' setting' of world politics to be democratic, then we should not let the entire project
hinge on the success or failure of specific institutions. 121 My concern finds credence
in the current EU crisis. The failure of austerity cuts, the mounting debt of Greece,
Ireland, Italy, and Spain, and the failure of IOs and credit rating agencies to
successfully intervene has heightened popular opinion against both the EU
specifically, but also the notion of suprastate govemance. 122 Global democrats should
not make the same mistake. On my proposal, deliberative rninipublics will not
become strongly locked-in over the short-term. However, experimentalism is a longterm process and if some deliberative minipublics are unsuccessful in the early stages,
we should seek institutional re-design and future experimentation. We should not let
institutional set-backs derail the wider project. Democratic experimentalism,
committed as it is to trial-and-error and continual learning, is well-placed for this task.

7.6 Normative Democratic Values
The SSS analysis suggests that the usage of deliberative minipublics is a plausible
goal given their institutional structure and the current sequence of experimentalism
within the IPR complex. In this final section, I argue that deliberative dem ocratic
experimentalism is capable of upholding the values of equal participation and
institutional revisability.
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Tlus is precisely the conflation that would be made with a top-down approach to global democracy
in which the key institutions - parliaments, courts, written constitutions - would become emblematic of
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7.6.1 Equal Participation
Virtually everyone across the globe is affected by IP rules in some sense. This is due
to the one-size-fits-all application of TRIPS, the legal requirement to ingrain TRIPS
patent regulations in domestic law, and near-universal membership of the WTO.
However, not everyone is subjected to the same laws in the same ways. GI rules only
apply to individuals in certain locales, patents on generic drugs apply stringently to
pharmaceutical industries,

and open

source

software regulations

apply to

programmers and developers. It is more reasonable to see democratic participation as
tied to the exercise of authority and rule-making than a broader affectedness
principle. 123 When citizens are directly subjected to global laws, then they are due
. stand.mg. 124
democrat1c

My proposal seeks to create vertical public spheres which link subjected rule-takers to
rule-makers. I have argued that CJ s, a DGCA, or PB can contribute to this goal. These
mechanisms could be employed in a range of different rule-making fora: IOs, IGOs,
INGOs, SSOs, MNCs, and so on. These minipublics and PB are designed to uphold
norms of equal participation. Typically convened by a trained moderator, minipublics
offer all participants equal opportunity to formulate and convey their opinions and
feelings through deliberative means. Decisions are reached either by consensus, or
through voting after informed deliberation has occurred. The sites of authority which
commission or facilitate these experiments should provide a sense of credibility to
proceedings. 125 Rule-makers, even at the global level, must be prepared to incorporate
the outcomes of deliberation in agenda-setting meetings or policy discussions. If this
level of consequentiality is not met, then advocates should look for alternate
institutions within the regime complex to create more productive partnerships.

These minipublics should be designed to include as many subjected individuals as
123
Joshua Cohen, in a deliberative spirit, argues that democratic authority should be derived from those
who are governed by rather than affected by that authority. See Joshua Cohen, "Democracy and
Liberty," in Deliberative Democracy, ed. Jon Elster (Cambridge: Cambridge University Press, 1998),
224.
124
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authors of their own laws. Jean-Jacques Rousseau, Du Contrat Social: Ou Principes Du Droit Politique
(Amsterdam: Chez Marc-Michel, 1762). See especially chapter seven.
125
As noted in the discussion of politicisation, these experiments will help to generate the stocks of
legitimacy that sites of authority rely upon for support and proper functioning.
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possible. This is not a prescription that can be generalised easily: all minipublics are
different and would apply to different issues and circumstance. CJ s, for example, only
comprise around 12-20 people and are more useful for small-scale deliberative events.
Deliberative polling, though, normally accommodates around 500 people and would
be useful for larger events. 126 In both cases, participants should be eligible for
participation if, as a minimum, they are directly subjected to the law or rule being
deliberated upon. For instance, determining which locations are due the status of GI
should entail small-scale deliberation in which a cross-section of citizens is drawn
from a geographical location to discuss the history and impact of the GI on local
industry. Much broader questions - say the standard-setting practices of online
governance fora - could include a wide range of people in virtual town meetings.
Because almost all people have a claim to subjection of internet laws, selection of
participants could occur by taking a random selection of individuals from a variety of
countries using Internet Protocol addresses as a proxy for location. In all instances,
selection should be made as randomly as possible (within the confines of subjected
persons) to ensure equality of process. The point is that there is no universal formula
for deliberative democratic experimentalism: it will come from deliberation and
recalibration on the ground. 127

Of course, not all subjected individuals will have automatic standing in all the
deliberative experiments.

128

However, it does not seem reasonable that institutional

designers can know in advance who precisely will be subjected to laws and
regulations . Under conditions of regime complexity, actors can regime shift, refuse to
consider themselves an addressee of authority, or simply ignore global laws and risk
facing domestic sanctions . As such, we should understand the pathway of deliberative
democratic experimentalism as a long-term strategy. This pathway also allows for the
boundary issue to be recalibrated (theoretically and empirically) over time. As
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democratic representatives of other subjected individuals. However, this issue of deliberative
representation is not without its complications, and thus I do not rely upon it centrally. See, for
example, John Parkinson, Deliberating in the Real World: Problems ofLegitimacy in Deliberative
Democracy (Oxford, UK: Oxford University Press, 2006).
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Habermas has argued, the boundary problem - that a demos cannot democratically
determine its own boundaries without first knowing who should be included in the
demos - resolves itself through continual readjustments: a 'self-correcting learning

process' .

129

Similarly, Kevin Olson argues that the boundary problem is mitigated

through a ratcheting process in which more and more citizens are included in
democratic mechanisms. 130 The drawing of democratic boundaries within a regime
complex should be open to contestation and recalibration. 131 As a long-term process,
the goal is to link an increasing number of rule-takers with rule-makers through
vertical public spheres in which citizens confer legitimacy upon rule-makers through
the back-and-forth of argumentation.

7. 6.2 Institutional Revisability
Finally, deliberative minipublics are specifically geared to offer institutional
revisability. As discussed above, minipublics are short-term institutions which should
be subject to periodic revision and recalibration. In broad terms, democratic
experimentalism seeks to offer destabilisation, which refers to the impact of
deliberative processes triggered by the interactions between local units (rule-takers,
CSOs) and higher level authorities (formal rule-makers ).132 As minipublics are
incorporated into formal sites of authority, we should expect to see destabilisation.
Different IOs will need to consider which institutions are necessary to include
subjected rule-takers in deliberative processes (CJs of around 20 people, a DGCA of
1000 people, or a PB process of potentially tens of thousands). This should create a
competitive environment in which rule-takers experiment with different deliberative
mechanisms in order to gain short-term stability and long-term legitimacy.

Ultimately, "[E]xperimentalist theory treats destabilization as a democratising
opportunity that must be grasped by relevant social actors, rather than a phenomenon

129
13

Habennas, "Constitutional Democracy," 766.

°Kevin Olson, "Paradoxes of Constitutional Democracy," American Journal ofPolitical Science 51,

no. 2 (2007): 330-43.
131
Indeed, how we draw the boundary (subjectedness, affectedness, domination) should also be
provisional and open to reinterpretation and application over time. Although I have employed
subjection-to-law as a criterion, I recognise the limits ofthis approach.
132
Sabel and Zeitlin, "Learning from Difference," 277.
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that automatically generates benevolent outcomes." 133 The purposeful usage of
deliberative minipublics with escape clauses and sunset provisions creates the
conditions for destabilisation and deeper forms of experimentalism. To the extent that
a) politicisation of transnational institutions becomes more pronounced, and b)
experimentalism within the IPR complex continues, the usage of deliberative
mechanisms could form one important aspect of democratic legitimacy at the level of
regime complexity. Additionally, further deliberative experimentation and the
democratisation of multilateral negotiations can bolster the long-term pathway toward
global democratisation.

7. 7 Concluding Remarks
Rather than focusing on a single institutional case study within the IPR complex, I
provided the broad brushstrokes of the emergent experimental properties. I undertook
this exploratory project for two reasons. First, the IPR complex represents a tough
case for democratisation efforts. Second, and relatedly, there is a dearth of systemic
work in IR discussing the democratic or experimental characteristics of this regime
complex. 134 My survey of the complex focused upon TRIPS, but also included postTRIPS changes across WIPO, CSOs, SSOs, and many more. I argued for the design
of deliberative minipublics to connect subjected rule-makers with rule-takers in a
long-term, iterative process.

My prescriptive argument should be supplemented by a thorough review of specific
institutions and their internal deliberative machinations. 135 Do the negotiations
between the WTO and WIPO create levers for introducing deliberative minipublics?
Do some SSOs provide fertile terrain for the deliberative inclusion of individual
citizens through consensus decision-making procedures? Do other private standardsetting bodies and CSOs help formulate best-practice guidelines for each issue area?
These questions all lie beyond the scope of the current chapter and thesis. However, a
full exploration of the deliberative potential of regime complexity would need to
133

Brassett, fuchardson, and Smi~ "Private Experiments in Global Governance," 391.
For an exception focussed on technological innovation, see Strandburg, "Evolving Innovation
Paradigms," 863.
135
For a review which focuses on a single case-study of global experimental governance, see Brassett,
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tackle these questions and seek to understand the manifold ways in which actors
contribute to the wider social argumentative pool of transnational politics. 136

In conclusion, chapters six and seven showed that regime complexes can provide

theoretical and empirical traction for global democratisation. Multilateral negotiations
can uphold norms of deliberative accountability, and the adaptable nature of regime
complexity provides a pathway toward equal participation and institutional

revisability grounded in deliberative mechanisms. A regime complex is functioning
democratically to the extent that horizontal and vertical public spheres uphold these
three norms of democracy in a dynamic and experimental manner. It is vital, though,
that we continue to think in terms of processes of democratisation.

136

Dryzek, Deliberative Global Politics.
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CONCLUSION
This thesis began with the question 'how can democratisation be advanced under the
non-ideal conditions of world politics?' In 1975, Richard Falk warned against the
'fallacy of premature specificity' with regard to global institutional prescriptions, 1 and
"urged not to shift the focus from 'transitional processes' to the contemplation of a
'terminal model' ."2 Ironically, in this and subsequent works, Falk presented a fairly
detailed institutional plan for realising a World Polity Association. 3 Debates over
global democracy have continued to exemplify this fallacy. Most proposals for global
democratic design are drafted as blueprints or models: institutional and normative
ideals which should be emulated as closely as possible. In this thesis, I have
advocated redirecting attention back toward the processes of democratisation by
employing an historical-institutionalist analysis.

In chapter one, I argued that institutional design should be viewed as a choice

between competing pathways rather than the instantiation of a long-term goal.
Designers can either follow a pathway presented to them, or seek to construct their
own proposal. When designing an institution, the guiding principle should be whether
or not a particular pathway can feasibly promote certain normative desiderata.
Designers and policymakers thus require foreknowledge about how institutions may
evolve through time. I contended that historical institutionalism - well-placed as it is
to incorporate rationalist and sociological insights - can be recalibrated to

think

through these future pathways. I argued that the institutional structure, sequence. and
setting all shed light on how institutions may change and the wider effects design
might entail.

While chapter one focused on institutional developments, chapter two argued that
democracy is normatively desirable beyond the state. In part democratisation
represents a functional response to the politicisation of world politics. in which more
citizens (rule-takers) become aware of the migration of authority (to global rule1

Richard Falk, A Study of Future Worlds (New York: The Free Press, 1975), 152-3.
Archibugi, Koerug-Archibugi, and Marchetti, "Mapping Global Democracy," 7.
3
The World Polity Association entails something similar to the construction of a WG: the transference
of authority to a central, bureaucratic structure that is supposed to curtail global violence and solve
transnational problems.
2
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makers) and demand a say in how rules, laws, and regulations are generated. I argued
that thinking in terms of 'models of democracy' is counter-productive for (at least)
two reasons. First, in line with the general argument of the thesis, it tends to distract
designers from the transformative process of institutionalisation. Second, design is
often a comparative endeavour; determining which pathway is more beneficial than
its alternatives. Because models of democracy rest on fundamentally different
orientations of an essentially contested concept, direct comparison is difficult.
Understanding democracy as a set of values endemic to several different models
undercuts this methodological problem. I argued that three values of democratisation
- equal participation, accountability, and institutional revisability - represent core
normative principles that can be more or less satisfied through a process of
democratisation. I opt to remain provisional on whether any first principle (such
autonomy, non-domination, self-fulfilment) is necessary to ground democratic theory.

Chapters three, four, and five undertook a comparative analysis of three different
ideal-types of global democracy: federalism, polycentrism, and cosmopolitan
democracy, respectively. Federalism, typified through the work of WG proponents,
would likely reinforce the power imbalances which currently structure world politics.
Because the introduction of a WG would have long-term ramifications, powerful
actors would seek to extract maximum gains from the institution and lock-in
decisional advantage through path-dependent feedback loops. In other words,
powerful actors with greater resources and influence would bargain hard over the
design of a world government. Through a close reading of the proposals proffered by
Luis Cabrera, Raffaele Marchetti, and Andrew Kuper, I suggested that a WG would
actually cut against values of democratisation.

Chapter four critiqued polycentric models of global democracy which place
democratising faith in the productive potential of GCS. As opposed to federalist and
cosmopolitan democratic proposals - which draw predominantly from a liberal model
of democracy - GCS is discursively grounded in the Habermasian logic of
argumentation. I applied an historical-institutionalist analysis to the proposals of Jan
Aart Scholte, Terry Macdonald, and John Dryzek and argued that the pathway for
GCS development is already underway. World politics is seeing increased formal and
informal synthesis between INGOs and sites of rule-making authority. While Jens
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Bartelson expresses concern that civil society actually works in support of hegemonic
power, I argue that both the structure of INGOs and the setting of world politics still
provides civil society with a pathway for democratisation. However, alongside Eva
Erman's recent argument, I also maintained that civil society (representation) cannot
fulfil the equal participation criterion of democratisation. This is because subjected
individuals have no institutionalised link with sites of global authority. This chapter
thus offered a friendly critique: GCS has a role in democratisation efforts, but further
institutionalisation is required.

Chapter five is the juncture of evaluation and prescription. Instead of arguing against
cosmopolitan democracy -

confederalist and constitutional prescriptions -

on

democratic lines, I argued that this pathway would likely foreclose future options for
experimentation through a variety of path-dependent mechanisms. Because we cannot
know in advance which democratic institutions will work best beyond the state,
keeping future options open is one (important) element of global democratic
development. Using a GPA as a microcosm of cosmopolitan democracy, I argued that
a GP A would usurp authority and undercut surrounding institutions within the wider
setting. As actors learn the new rules of the game and sunk costs accrue to this
pathway, a GP A would become sticky and limit broader experimentation. As a GP A
gains authority, powerful states would also have more incentive to exploit institutional
rules for their own gain. A GP A would also reinforce the (erroneous) idea that liberal
institutions are the only way to begin global democracy.

I extended this analysis to the field of international law and argued against the
constitutionalisation of international law. 4 Institutional experimentation hinges. in
large part, on the surrounding environment and background conditions of governance.

It is plausible that some constitutional structures may facilitate experimentation better
than others. For instance, Leonardo A vritzer discusses how constitutions in the South
American context have allowed experimentation. 5 Due to the uncertainty and
complexity which characterise world politics, it is prudent to maintain background
conditions which allow experimentation. Following Nico Krisch, I argued that
4

Even the academic reading of constitutional practices entails path dependencies which diverts
resources and research in a way that is problematic.
5
Leonardo Avritzer, "The Different Designs of Public Participation in Brazil: Deliberation, Power
Sharing and Public Ratification/' Critical Policy Studies 6, no. 2 (2012): 113-27.
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systemic pluralism - the deliberate dispersal of power and authority across
institutional sites - constitutes fertile terrain. I leavened this analysis by drawing upon
Hayek's work on social planning, spontaneous order, and rational design to argue that
systemic pluralism provides a useful normative anchor for global democratisation.

I used systemic pluralism as a springboard for prescribing my own pathway. I
contended that democratisation should occur at the level of international regime
complexity. Regime complexes provide the normative conditions for experimentation
sought by Krisch's systemic pluralism, and also allow democratisation to be tailormade for each unique issue space of world politics. Extending the sympathetic
reading of GCS, I argued that deliberative democracy and communicative action are
more tractable under current global conditions. The deliberative democratisation of
regime complexes should occur along two planes: 1) the horizontal accountability of
multilateral negotiations, and 2) using revisable and participatory deliberative
mechanisms which link citizens with sites of authority and rule-making. I show the
potential of this pathway through an in-depth discussion of the regime complex for
intellectual property rights.

Chapter six argued that the institutional architecture of regime complexity allows
rule-makers to hold each other to certain accountability standards during interstate
negotiations. If these standards uphold norms of legitimate deliberation, then
accountability can have a democratising effect. Although TRIPS represented a
paradigmatic case of coercion in multilateral negotiations, the backlash over the past
15 years has seen argumentation become a crucial counterweight to harder forms of
power. 6 Much of this potential has been elicited through regime shifting: the strategic
use of different fora to maximise benefits entailed by overlapping jurisdictions,
memberships, and rules. I argued that the incorporation of GCS has also facilitated
this deliberative accountability. I employed the historical-institutionalist framework to
describe past developments and potential future pathways to highlight the
democratising potential.

Although it is a useful starting point, the deliberative accountability of multilateral

6

Sell, "Quest for Global Governance in Intellectual Property," 396.
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negotiations is not sufficient for global democratisation. In chapter seven I maintained
that regime complexes also provide the terrain for deliberative democratic
experimentalism to take hold. I provided an overview of the innovative and
experimental tendencies within the existing complex and proposed designing
institutions for the deliberative inclusion of citizens. This prescription drew heavily
upon the wider body of work on directly-deliberative polyarchy and Deweyan
experimentalism. Again, I tested the future pathway through an application of HI. I
argued that current conditions - those usually generated by regime complexity provide scope for democratic experimentalism in a way that promotes recursive
learning for global democracy. The horizontal and vertical democratisation of regime
complexes make significant advancements across equal participation, accountability,
and institutional revisability while also upholding future experimentation in a
provisional yet productive manner.

Directions for Future Research
This thesis opens up several future avenues for research. I shall discuss three
particular lines of inquiry: the democratisation of alternate regime complexes; an
exploration of how institutional design elicits or stifles argumentation, and; a direct
application of historical-institutionalist analysis to constitutionalist-pluralist debates in
international law.

First, the regime complex for IPR offers a difficult case study for democratisation.
TRIPS was the price states paid for accession to the WTO: a uniform set of stringent
IP standards which had to be ingrained in domestic law, additionally backed-up by the
coercive threat of dispute settlement. Beyond this, patented knowledge is built upon a
foundation of secrecy and monopoly which cuts against innovation. I have argued that
seeds of democratisation can be found in this regime complex. As such, we should be
optimistic about the democratisation of alternate complexes. Global democrats should
assess whether the regime complexes for climate change, trade, public health, plant
genetic resources, refugees, and other issue-spaces are amenable to accountability
participation, and revisability.
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Second, historical institutionalists have begun to make a concerted effort at
endogenising institutional mechanisms of change, determining how the fabric of an
institution generates change or stability. However, much work still remains. Veto
points - a core mechanism with which historical institutionalists work - are often
thought to increase institutional rigidity by augmenting the number of actors who can
block change. This is problematic because veto points are often essential for (global)
political cooperation in order to make credible commitments, delegate authority, and
safeguard sovereignty. 7 When veto points are present, institutional change typically
comes from bargaining and side-payments which are offered to alter win-sets and
forge agreement. 8 Communicative action scholars have documented the ways m
which individual preferences can be altered through discursive argumentation m
which the 'unforced force of the better argument' comes to the fore. 9 From this
perspective, deliberation can be employed to persuade potential vetoers to alter their
position or, at a minimum, avoid using their veto position. Examining the tripartite
relationship between veto points, argumentation, and institutional change would shed
much light on both normative and positive issues of design.

A third productive agenda would be to import HI to debates in international law
between constitutionalists and pluralists. Although arguments are often made that
pluralism entails a more open, flexible, and beneficial arrangement, an engagement
with HI (and other institutional theories) is sorely lacking. Although all institutions
generate path dependencies in some sense, we should seek to understand how
different institutional arrangements generate change (gradual, punctuated, or rapid)
and stability (no change). Other mechanisms - veto points, sunk costs, cognitive
framing, early-mover advantage, and so on - could all be applied to positions along
the constitutionalism-pluralism spectrum to discuss their relative institutional merits.

7

Philip Keefer and David Stasavage, "The Limits of Delegation: Veto Players, Central Bank
Independence, and the Credibility of Monetary Policy," American Political Science Review 97, no. 3
(2003): 407-23.
8
Robert Putnam, "Diplomacy and Domestic Politics: The Logic of Two-Level Games," International
Organization 42, no. 3 (1988): 427-60.
9
Jurgen Habermas, Die Einbeziehung des Anderen: Studien zur politischen Theorie
(Frankfurt am Main: Suhrkamp, 1999), 53.
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Limitations and Contributions
I have employed HI to think through the future pathways of global democratisation. I
do not pretend that the pathways I have identified are the inevitable outcome of
following each ideal-type; clearly the complexity and contingency of human
interaction is overwhelming. However, design is an inherently future-related activity.
Given that a large portion of what international policymakers actually do is design
institutions, social scientists should be prepared to offer plausible scenarios based on
rigorous methodology and informed historical information.

Eric Helleiner and Stefano Pagliari argue that cooperative decentralisation - interstate
cooperation coupled with regulatory divergence endemic to regime complexity - is
"particularly deserving of more analytical attention [... ] because a number of
postcrisis trends point in its direction." 10 Moreover, these authors suggest that,
"advocates of cooperative decentralization highlight the benefits of scaling back the
ambitious forms of cooperative that were embodied in the efforts to build strong
international standards." 11 Although this argument is made in the field of global
financial regulation, the sentiment applies equally well to global democracy: rather
than seeking a universal democratic structure, we should develop a more nuanced
approach tailor-made to each issue area of world politics.

Although my prescription is grounded in deliberative theory, I have not adopted this
model of democracy wholesale. I drew foundational support for deliberation by
comparing alternate democratic proposals at the global level. My prescription also
seeks to amalgamate deliberation with democratic experimentalism in a program of
institutional trial-and-error at the level of regime complexity. This could and should
take multiple institutional forms in which a variety of ideals are represented. As such,
my proposal does not offer an end-point for global democratisation. but rather a mode
through which to advance the status quo in a provisional manner. To the extent that
international institutions require sufficient stocks of legitimacy to counter the effects
of politicisation, authority structures will need creative solutions to remedy the
growing democratic deficit. IR scholars in general, and global democrats specifically
10
11

Helleiner and Pagliari, "The End of an Era," 196-7.
Helleiner and Pagliari, "The End of an Era," 193.
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should think about how regime complexity opens a pathway for deliberative
democratisation.
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