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Abstract

This dissertation examines the impact of international law on East Timorese
women engaged with transitional justice processes. I provide a feminist
examination of the role of international law within the overall framework of
transitional justice interventions designed for the violations of human rights in
East Timor, focusing on the UN trials in Dili, the Jakarta trials and the truth

commissions.

Most feminist research has been done on the project of categorising gender-based
violence as international crimes, and the prosecution of such crimes. My analysis
shows there are still gaps and silences with international law’s engagement with
gender issues in Timor. The question is whether feminist analysis needs to
refocus on the obligation to prosecute that is imposed by international law. In
other words, do feminists need to re-engage with some of the Realpolitik
criticisms of law in post-conflict settings, particularly in light of insights gained
by feminist international relations scholars? This study takes a holistic view of
all the formal mechanisms employed in Timor. It explores the fissures between
the claims made for the role of international law in transitional justice processes,

and what law can actually achieve.

Timorese women in the independence period face the problem of ‘changing the
curtains’, in the sense that they may still be facing private violence in peacetime
as they faced violence during the conflict. Trials may need to be delayed until

they can be of an appropriate standard to uphold the rule of law. I ask whether,
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even if perfect trials and truth commissions were held which achieved all the
traditional goals of transitional justice mechanisms, there may be limitations on
what law, especially international law, can achieve to benefit women. I therefore
propose that feminist international law scholars need to consider alternative,
creative ways of addressing the situation of women. In particular there is a need
to move beyond ideas of women as victims or even survivors, by redefining what
it is to be a “veteran’, as veterans receive both maintenance and status in the new

State.
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Quotation

War, which produces large-scale destruction of visible objects, does
so even more with humans. Only some individuals, and only
gradually, become aware of this type of destruction. It takes off from
our faces the last mask of humanity, turns us inside out and brings to
the surface some unexpected qualities, radically different from what
others believed us to be and what we believed we were. Moreover, it
transforms the family system and produces changes of the sanctified
rules and relations, including those deemed eternal and immutable,

such as gender relations.

Ivo Andrié, ‘Destruction’, 1948.
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Introduction A luta continua! (The fight continues!)

One of the bravest but least known acts during the East Timorese' resistance to
Indonesian occupation occurred in November 1998 when over 20 Timorese
women told their stories of surviving sexual violence? to crowds of hundreds at a
public meeting in Dili.} The stories were collated into an English language book
called Buibere,® which means ‘woman’ in Mumbai, the second most common
Timorese language after Tetum. It was written only in English, published in
Australia, and intended as an advocacy document for the international
community. Between 1975 and 1999, there had only been four short but searing
reports from international non-governmental organisations (NGOs) about gender-
based persecution of women in East Timor, and no official United Nations (UN)
comment.’” But the persecution, as described first-hand in these collected

testimonies, was intense, and included rape, torture and other inhumane acts.

! The correct term for East Timor since independence is the Democratic Republic of Timor-Leste
(Portuguese) or Timor Lorosa’e (‘Timor of the rising sun’ in Tetum). The term East Timor is
used throughout this thesis because of its popular currency within the English-speaking world.

2 This thesis relies on the definition of sexual violence in the Akayesu case in the ICTR as ‘a
physical invasion of a sexual nature committed on a person under circumstances which are
coercive’ at paras 6.4 and 7.7. Prosecutor v. Jean-Paul Akayesu, Judgement, Case No. ICTR-96-
4-T, 2 September 1998, at para. 598.

3 The term ‘survivors’ is used deliberately throughout this thesis in preference to the term victims,
to underscore the agency and strength of the women of East Timor.

4 Rebecca Winters (ed). Buibere: Voice of East Timorese Women. Darwin, NT: East Timor
International Support Center, 1999.

5 Amnesty International. Women in Indonesia and East Timor. Al Index ASA 21/51/1995.
London: Amnesty International, 1995; Miranda E. Sissons, From One Day to Another: Violations
of Women’s Reproductive and Sexual Rights in East Timor, Melbourne: East Timor Human
Rights Centre, 1997; George J. Aditjondro, Violence by the State against Women in East Timor: A
Report to the UN Rapporteur on Violence Against Women, including its Causes and
Consequences. Newcastle: East Timor Human Rights Centre, 1997; and Catherine Scott. 'The

1



In November 2001, in an independent East Timor, the local women’s rights NGO
FOKUPERS? released a second version of Buibere in Tetum at a public event,
with many of the women who contributed stories to the book present. The
second edition is intended to formally respect and honour the contribution of East
Timorese women to independence and the high price they paid during the

Indonesian occupation.

Some of the problems that continue to face the women of East Timor were
graphically outlined by advocate Sister Maria de Lourdes Martins Cruz at the

launch:’

‘A luta continua!’ she said, and described how the women of East Timor were
still second-class citizens in their own land. ‘A luta continua!’ and she
described how girls still don’t receive the same educational or employment
opportunities as men. ‘A luta continua!’ and she told of domestic violence still
rampant, women still serving as slaves in their own homes, women bought and
sold like commodities under the tradition of bride price, and men leaders still
unwilling to accept East Timorese women as equals. Ovation after ovation

shook the hall.®

Feminine Face of Resistance’. Torben Retbgll (ed). East Timor: Occupation and Resistance,
Copenhagen: International Work Group for Indigenous Affairs, 1998.

FOKUPERS, an acronym for ‘Forum Komunikasi Untuk Perempuan Loro Sae’ (East Timorese
Women’s Communication Forum), was founded in 1997. It focuses on political victims and gives
counselling and other forms of assistance to women victims of violations, including ex political
prisoners, war widows and wives of political prisoners. Its mandate also includes promoting
women’s human rights among the local population, especially the East Timorese women. In
September 1999, the office of FOKUPERS in Dili was attacked by militia, resulting in looting
and burning of the premises and the staff of the organisation having to flee to save their lives.

7 Sister Maria assisted many thousands of Timorese in the aftermath of the 1999 violence in
Liquicia, Dili and West Timor, and founded the institute Maun Alin Tha Kristo (‘Brothers and
Sisters of Christ’) to help the poorest people in East Timor improve their economic situation by
reviving and preserving their culture.

8 Curt Gabrielson. ‘East Timorese Women’s Fight Against Violence’. International Council
World Affairs Newsletter, 1 January 2002.



Given the serious nature of the crimes outlined in Buibere, Sister Lourdes’ speech
is striking in that in the eyes of those survivors present that day, independence did
not necessarily mark the end of violence against women, just a new manifestation
of violence and subordination. There appeared to be a clear linkage between the
gender-based political persecution and violence by invading forces, understood as
the burden of the feminine face of resistance, and endemic gender-based violence
and inequality experienced by women as citizens in the transitional Timorese

society.
Part 1: Argument

This dissertation seeks to answer the question of what role international law has
played in relation to East Timorese women engaged with transitional justice
processes. Despite the placement of women in some key decision-making
positions within the transitional justice mechanisms,’ I argue thaf women in East
Timor generally did not receive tangible and satisfactory results from the justice
system in the post independence period. I assess what women can demand and
expect from transitional justice processes, and how transitional justice models can

be revised to achieve these results.

® For example, the first Justice Minister was a woman (Ana Pessoa). The most prominent
international General Prosecutor for the tribunal in Dili was a woman (Siri Frigaard). There was a
female Timorese public defender, Lisete Quintdo. The Timorese member of the Appeals court for
the Special Panels is a woman (the Hon. Judge Jacinta Correia da Costa who operated the Appeals
Court for one year by herself during the transitional justice period). The other most influential
Timorese judge on the Special Panels was a woman (Judge Maria Natércia Perreira Gusméo S.H.,
now President of the Dili District Court, and was herself a survivor of the 1999 violence). The
NGO FOKUPERS was consulted by the Prosecution, Defense and both truth commissions with
regards to cases of sexual crimes. The CAVR specifically commissioned research about and held
special programs for women who were survivors. This program was led by a woman (Galuh
Wandita).



I focus on a feminist examination of the role of international law within the
overall framework of transitional justice interventions designed for the violations
of human rights in East Timor. I limit my inquiry to an analysis of the treatment
of gender-based violence'® experienced by East Timorese women in the period
from 1975 to October 2007 as highlighted within the formal transitional justice

processes that occurred between 1999 and 2007.

My analysis shows there are still gaps and silences in the categorisation and
prosecution of gender-based violence under international law as experienced in
Timor. The question is whether feminist analysis needs to question the obligation
to prosecute imposed by international law, especially the imperative to

immediately hold criminal trials.

Reopening debate about the timing and manner of trials in a post-conflict state is
important because I contend that Sister Maria was correct in stating that the

problems facing Timorese women in the independence period are linked to the

10 Gender refers to ‘the economic, social, political and cultural attributes and opportunities
associated with being male and female.” Development Assistance Committee (DAC) Guidelines
for Gender Equality and Women’s Empowerment in Development Co-operation. Paris: OECD,
1998. Gender-based violence is also defined by the United Nations in the 1993 UN Declaration
on the Elimination of Violence against Women; and the Women’s Caucus for Gender Justice, War
Crimes Draft Text, New York, December 1997, at p. 11. See further Hilary Charlesworth, ‘Not
Waving but Drowning: Gender Mainstreaming and Human Rights in the United Nations’ (2005)
18 Harvard Human Rights Journal 1, at p. 15: ‘First, it links gender with biology, implying that
gender is a fixed, objective fact about a person. It does not capture the ways in which gender is
constructed in a particular society so as to make some actions seem natural and others
controversial. It reaffirms the ‘naturalness’ of female/male identities and bypasses the
performative aspects of gender. Reading gender to be essentially about women does not capture
the relational nature of gender, the role of power relations, and the way that structures of
subordination are reproduced. Such a narrow conception allows problems facing women to be
understood as the product of particular cultures, lack of participation in public arenas, or lack of
information or skills, and obscures the way that gender shapes our understanding of the world. It
requires women to change, but not men. Most significantly, the association of the term ‘gender’
primarily with women leaves both the roles of men and male gender identities unexamined, as
though they were somehow natural and immutable.’



problems women faced during the occupation. Recognition and redress under the
law for gender-based violence in war is linked to recognition and redress for

11

domestic violence and socio-economic rights in the ‘peace’.”” The claims made

for the transitional justice mechanisms chosen for Timor were that they would
contribute to building the rule of law in both Timor and Indonesia. Women in
Timor generally lack political power and representation in comparison to men,"?
and possess the worst socio-economic indicators of the Timorese population.13

One can assume that the strength or weakness of the rule of law in a new state

will have a gendered impact.14

1 The World Health Organisation supports the hypothesis that where there is war, post-war or
other social upheaval there is an increased incidence of domestic violence. See G. Krug, Dahlberg
L, Mercy I, Zwi A and Lozano R (eds). World Report on Violence and Health, Geneva: World
Health Organisation, 2002. See also Mary O’Kane. ‘East Timor: Return of the Revolutionaries’.
The Guardian, London, 15 January 2001; and Elizabeth Colson. "War and Domestic Violence'
(1995) Cultural Survival Quarterly 19 (Spring): 35-38.

12 Women make up 49.4% of the population of East Timor. Fretilin won an absolute majority in
the 2001 Constituent Assembly election, which became the first parliament. Several women
unsuccessfully stood as independent candidates for the Constituent Assembly. Under Fretilin's
leadership, 27.6% of the Members of Parliament were women, 20% of the ministers and
administrators were women, 24.3% of civil servants were women and 27.6% of the village
councillors were women (each council contains two women's representatives and a female youth
representative). In the May 2007 Parliamentary elections, it was required of parties that one out
of every four candidates on their candidate lists be for women, although the women were mostly
placed fourth. Polling data was disaggregated by gender for the first time. 27.69% or 18 women
were successful from a total number of 65 seats. Eight candidates stood for election as President,
including Lucia Lobato as the one woman candidate. See further Manuela Leong Pereira and Jill
Sternberg, ‘Women’s Involvement in Timor-Leste’s Presidential Elections’, 1325 Peacewomen
E-News, Issue 89, 24 May 2007.

13 See further Asian Development Bank and UNIFEM, Gender and Nation Building in Timor-
Leste: Country Gender Assessment, Manila: Asian Development Bank, November 2005; and
United Nations Development Programme, Human Development Report 2006 Timor-Leste: The
Path out of Poverty, Integrated Rural Development. Dili: UNDP, 2006.

4 United Nations Population Fund, Gender-based Violence in Timor-Leste: a Case Study. New
York: UNFPA, 2005; Vijaya Joshi, Building Opportunities: Women's Organizing, Militarism and
the United Nations Transitional Administration in East Timor. PhD thesis, Clarke University, Ann
Arbor, Michigan, 2006; and Simi Daniel Schroeter, ‘Senses of Violence and the Education of
Senses: Gender, Body and Violence in the Independent East Timor” (2006) Lusotopie 13(2): 155-
172.



The vulnerable situation of women in East Timor in the post-independence period
has several implications. There is a growing consensus in donor countries that
international interventions should seek to at least do no harm, a proposition
derived from the Hippocratic oath and increasingly applied to humanitarian
interventions.!> Put simply, transitional justice interventions should seek to be
inclusive of women’s experiences of the conflict and post-conflict periods and
not undermine any progress for women. If this cannot be achieved at the outset
of the post-conflict period, I argue that other strategies should be pursued to gain
material benefits for women, even if the goal of combating impunity can

eventually be met in substance by holding gender-sensitive trials.

Even if perfect trials and truth commissions were held which achieved all the
traditional goals of transitional justice mechanisms, there may be limitations on
what law, especially international law, can achieve to benefit women. Katherine
M. Franke argues that transitional justice outcomes for women should be judged
on whether they provide recognition and redistribution.'® Recognition deals with

establishing facts and identities, such as who are the victims and perpetrators of

15 . . . .. . . L.
When international assistance is given in the context of a violent conflict, it becomes a part of

that context and thus also of the conflict. Although aid agencies often seek to be neutral or non-
partisan toward the winners and losers of a war; the impact of their aid is not neutral regarding
whether conflict worsens or abates. When given in conflict settings, aid can reinforce, exacerbate,
and prolong the conflict; it can also help to reduce tensions and strengthen people’s capacities to
disengage from fighting and find peaceful options for solving problems. Often an aid program
does some of both: in some ways it worsens the conflict, and in others it supports disengagement.
But it all cases aid given during conflict cannot remain separate from the conflict.” Mary B.
Anderson, Do No Harm: How Aid can Support Peace - or War. Boulder: Lynne Rienner
Publishers, February 1999.

16 Katherine M. Franke. ‘Gendered Subjects of Transitional Justice’ (2006) Columbia Journal of
Gender and Law 15(3): 813-828 atp. 823.



criminal practices. Redistribution deals with redistributing money and land, but

also shame or symbolic and cultural resources.’’

Where women have been recognised at all in legal processes in Timor, there is a
danger that it has only led to marginalisation and stigmatisation of survivors of
sexual violence. Trials have not contributed to a material rise to the basic living
standards and status of women. There may also be negative consequences for
survivors of domestic violence if there is no confidence in the judicial sector to
acknowledge and protect women. I therefore propose one alternative way of
addressing the situation of women. By moving beyond ideas of women as
victims or even survivors, by redefining what it is to be a ‘veteran’, progress
could be made as veterans receive both maintenance and status in the new State.
East Timorese women themselves have continuously stressed the need for justice

to encompass their ongoing economic and social rights.18

The danger for East Timorese women now is what I term the ‘changing the
curtains’ phenomena—that fundamental changes in the sovereignty of the State in
the form of independence may mean that the basic conditions of women’s lives,
or their potential to claim their legal rights, does not change in any meaningful
sense, as described in the call to arms by Sister Lourdes. Despite some important

efforts to include women and their experiences in the justice mechanisms

17 Franke, ibid.

18 Commission for Reception, Truth and Reconciliation (CAVR). ‘Women and the Conflict:
National public hearing 28-29 April 2003’. Audiensi Publik Nasional: Balide, East Timor, 2005.
See also the Women’s Charter of Rights at Appendix A.



established in East Timor since 1999, Timorese women such as Sister Maria may

indeed have cause to be disenchanted.

1.1 Thesis parameters—what the thesis does not do

The scope of the thesis is bounded by several factors. The most important
limitation is that the thesis topic tries to measure the impact of international law
on the women of East Timor, which can only be a partial and contested
enterprise. In analysing the impact of international law on Timorese women, I
am cognisant of my own writing position as an Australian academic, and the
immense diversity of the female population of Timor.” The aim of the thesis is
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to be exploratory and ask the question ‘where are the women’* in the transitional

! The quotation by Ivo Andri¢ prefacing the thesis

justice processes for Timor.”
invites us to think more broadly about masks of humanity ripped away from

survivors of armed conflict and see the reality of what might be exposed

19 ‘Any assessment of the effect of armed conflict on women requires consideration of a wide

variety of factors, the relevance and impact of which differ considerably between cultures and
individual women in those cultures. Many factors such as race, ethnicity, age, class, disability and
sexuality, in addition to gender, will affect a woman’s experience of armed conflict.” Judith G.
Gardam and Michelle J. Jarvis. Women, Armed Conflict and International Law, The Hague and
Boston, MA: Kluwer Law International, 2001, at p. 19.

20 See for example, Cynthia Enloe’s question ‘Where are the women in international politics?’:
Bananas, Beaches and Bases: Making Feminist Sense of International Politics. London: Pandora,
1990 atp. 11.

The aim of this thesis is not prescriptive in the sense of presenting policy solutions for post-
conflict states. It does not represent an attempt to ‘ventriloquise’ what the women of East Timor
might wish for in terms of justice, even if they could be identified as a homogenous group. Note
the criticisms of ‘first world feminists’ engaged in writing about ‘third world women’ in C.
Sylvester. ‘Reconstituting a gender-eclipsed dialogue’, J.N. Rosenau (ed). Global voices:
dialogues in international relations. Boulder: Westview Press, 1993, pp. 27-53; and Chandra
Mohanty Talpade, ‘Under Western Eyes: Feminist Scholarship and Colonial Discourses’ (1988)
Feminist Review 30: 61-88.



underneath.?? Tt also asks us to think about men and women wearing different

. . .. 23
masks, as fighters, victims, survivors, citizens, veterans.

The evidence about women and transitional justice is therefore impressionistic
because comprehensive data about Timorese women’s attitudes towards
transitional justice issues does not yet, and may not ever exist. Nevertheless,
Timorese women’s voices are foregrounded wherever possible. Key documents
produced by Timorese women’s groups containing their positions and voices on
justice issues, such as the Women’s Charter of Rights adopted in 2000, are

appended to this thesis.?*

Another limitation is that research about the transitional justice mechanisms in
East Timor and Indonesia is heavily reliant on translated primary materials such
as indictments, judgments and court observations by NGOs such as the Judicial
Systems Monitoring Programme (JSMP) and the Berkeley War Crimes Studies

Center, as well as translated Indonesian and Timor press articles.”> The lack of

2 See further Katharine T. Bartlett, ‘Feminist Legal Methods’ (1990) Harvard Law Review,
103(4): 829-888; Lucinda M. Finley, ‘Breaking Women’s Silence in Law: The Dilemma of the
Gendered Nature of Legal Reasoning’ (1989) Notre Dame Law Review 64(5): 886-910, at p. 907;
and Hilary Charlesworth *Symposium on Method in International Law: Feminist Methods in
International Law’ (1999) American Journal of International Law 93: 379.

23 Judith Butler. ‘Preface’. Gender Trouble: Feminism and the Subversion of Identity. New York:
Routledge, 1999, pp. vii-xxvi, note 191. As Margaret Davies puts it, ‘the question is not who you
are or what body parts you possess, but what you do, and who you do it with.” “Taking the Inside
Out: Sex and Gender in the Legal Subject’. Ngaire Naffine and Rosemary J Owens (eds). Sexing
the Subject of Law. Sydney: LBC, 1997, at p. 45.

For a full survey of the inclusion of gender concems in Timor’s vibrant civil society, see
further Anna Trembath and Damian Grenfell, Mapping the Pursuit of Gender Equality: Non-
Government and International Agency Activity in Timor-Leste. Melbourne: Globalism Institute,
RMIT University, and Irish Aid, August 2007.

25 See further the Media Publications section of my Bibliography.



access to the primary materials is important in itself because access to the law is a

key indicator to denote the existence of the rule of law.

A final limitation is that I focus only on the formal transitional justice
mechanisms. The impact of informal mechanisms; such as traditional justice,
non-State actors on justice outcomes for women including the Catholic Church,*®
civil society groups,”’ and cultural/artistic pro grams;”® plus economic actors, such
as donor governments, the World Bank, IMF, corporations and development
NGOs® are very important and deserve further research but are outside the

bounds of the dissertation.

Part 2: Feminist critiques of transitional justice mechanisms in East
Timor: current literature

This dissertation aims to provide the first comprehensive feminist analysis of the

role of international law in the formal transitional justice mechanisms that relate

26 Susan Harris Rimmer, ‘The Roman Catholic Church and the Rights of East Timorese Women’,
Carolyn Evans and Amanda Whiting (eds). Mixed Blessings: Laws, Religions and Women's
Rights in the Asia-Pacific Region. The Hague: Brill, 2006; Esther Joy Richards. 'First I Cry, Then
I Fight': Documenting Sexual Violence in Occupied East Timor and Evaluating the Response of
Representatives of the Timorese Catholic Church. Masters Thesis, Department of Theology and
Religious Studies, the University of Leeds, 2005.

27 Anna Trembath and Damian Grenfell, Mapping the Pursuit of Gender Equality: Non-
Government and International Agency Activity in Timor-Leste. Melbourne: Globalism Institute,
RMIT University, and Irish Aid, 2007.

28 Lisa Palmer, Sara Niner, and Lia Kent. *Forum Proceedings: Exploring the Tensions of Nation
Building in Timor-Leste, Held on 15 September 2006 at Melbourne University’. Monica
Minnegal (ed). School of Social and Environmental Enquiry Research Paper No. 1. Melbourne:
University of Melbourne, 2007.

2 Anna Trembath and Damian Grenfell, Mapping the Pursuit of Gender Equality: Non-
Government and International Agency Activity in Timor-Leste. Melbourne: Globalism Institute,
RMIT University, and Irish Aid, August 2007.
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to East Timor.”® As such, I have surveyed the current literature in relation to
general transitional justice debates and theory that deal with the role of
international law or transition to the rule of law, with an emphasis on literature
that has concentrated on East Timor as a case study. I have further assessed the
literature dealing with gender and transitional justice, and gender issues in

occupied Timor and post-conflict Timor.

2.1 Current transitional justice debates

Transitional justice is a relatively young but burgeoning area of research, which
has rapidly gathered momentum in the post-Cold War period. It began with work
in the 1980s and 1990s, mainly produced by US political scientists and
economists in relation to post-conflict states in Latin America and Eastern
Europe.*! Transitional justice scholars focus on what it means for a nation to
come to terms with a violent past and what to do with the perpetrators of the
violence. This is usually done by analysing accountability mechanisms at a point

of transition for those accused of having committed human rights violations

3% There are three important academic articles that focus on aspects of the transitional justice
process in Timor. See Corey Levine, Gender and Transitional Justice: 4 Case Study of East
Timor, Vancouver: Canadian Consortium on Human Security, 2004; Galuh Wandita, Karen
Campbell-Nelson, and Manuela Leong Pereira. ‘Gender and Reparations in Timor-Leste’, Ruth
Rubio-Marin (ed), Engendering Reparations: Recognising and compensating women victims of
human rights violations. New York: International Center for Transitional Justice, 2006; and
Hayli Millar. ‘Facilitating Women's Voices in Truth Recovery: An assessment of women's
participation and the integration of a gender perspective in truth commissions’. Helen Durham
and Tracey Gurd (eds). Listening to the Silences: Women and War, Leiden, Boston: Martinus
Nijhoff, 2005: 171-222.

31 Jack Snyder and Leslie Vinjamuri, ‘Advocacy and Scholarship in the Study of International
War Crime Tribunals and Transitional Justice’ (2004) Annual Review of Political Science 7: 345-
362.
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during the prior regime.32 Analysis is heavily focused on institutions and
institution-building.** Accountability options include the following mechanisms;
(a) international prosecutions; (b) international and national investigatory
commissions; (c) truth commissions; (d) national prosecutions; (e) national
lustration mechanisms; (f) civil remedies and (g) mechanisms for the reparation

for victims.>*

Theoretical debates in the political science field focus on the balance to be

achieved in transitional societies between ‘truth’ and ‘reconciliation’;”® ‘peace’

and ‘justice’; ‘amnesty’ and ‘punishment’; and the contested nature of these

32 See especially Priscilla B. Hayner, ‘Fifteen Truth Commissions—-1974 to 1994: A Comparative
Study’ (1994) Human Rights Quarterly 16(4): 597-655; Priscilla B. Hayner, Unspeakable Truths:
Confronting State Terror and Atrocity. New York: Routledge, 2001; Carla Hesse and Robert
Post, Human Rights in Political Transitions: Gettysburg to Bosnia. New York: Zone Books,
1999: Samuel P. Huntington, The Third Wave: Democratization in the Late Twentieth Century,
Norman: University of Oklahoma Press, 1991; Michael Ignatieff, The Warrior’s Honor: Ethnic
War and the Modern Conscience, London: Vintage, 1998; Neil J. Kritz (ed.), Transitional Justice:
How Emerging Democracies Reckon with Former Regimes, Washington DC: United States
Institute of Peace Press, 1995; Martha Minow, Between Vengeance and Forgiveness: Facing
History After Genocide and Mass Violence, Boston: Beacon Press, 1998; Mark Osiel. Mass
Atrocity, Collective Memory and the Law, New Brunswick, NI: Transaction Publishers, 1997;
Naomi Roht-Arriaza (ed.), Impunity and Human Rights in International Law and Practice, New
York: Oxford University Press, 1995; Naomi Roht-Arriaza, The Pinochet Effect: T) ransnational
Justice in the Age of Human Rights, Penn Press, 2006; Naomi Roht-Arriaza and Javier
Mariezcurrena (eds), Tranmsitional Justice in the Twenty-First Century: Beyond Truth versus
Justice, Cambridge: Cambridge UP, 2006; Tina Rosenberg, The Haunted Landscape: Facing
Europe’s Ghosts After Communism, New York: Random House, 1995; and Ruti G. Teitel,
Transitional Justice. New York: Oxford University Press, 2000.
33 Katherine Hite describes the dominant political science approach to addressing past political
violence as ‘crafting or recrafting political institutions, constitutions, electoral laws, political party
system legislation, in the belief that new and appropriate political institutions are the best ways to
overcome or reshape the behaviour which led to the past violence.” ‘Panel 6: Amnesty and Truth
Commissions’, Accounting for Atrocities: Prosecuting War Crimes 50 Years after Nuremberg:
Proceedings of the Conference October 5-6, 1998, Bard College Annandale-on-Hudson, New
York 1998.
3* M. Cherif Bassiouni (ed), ‘Accountability for Violations of International Humanitarian Law,’
Post-Conflict Justice, Transnational Publishers: New York. 2002, at p. 27.

For example, for an excellent overview and analysis of the claims made for truth in transitional
justice settings, see David Mendeloff, ‘Truth-seeking, truth-telling, and post-conflict
peacebuilding: curb the enthusiasm?’ (2004) International Studies Review 6: 355-380.
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terms. >® For example, Michael Ignatieff, in his seminal piece ‘Articles of Faith’,
analyses the claims often made in transitional justice rhetoric and notes the
implicit assumptions: ‘that a nation has one psyche, not many; that the truth is
one, not many; that the truth is certain, not contestable; and that when it is known

by all, it has the capacity to heal and reconcile.”*’

Chilean playwright Ariel Dorfman has articulated these dilemmas with particular

eloquence:

How can those who tortured and those who were tortured coexist in the
same land? How to heal a country that has been traumatised by repression if
the fear to speak out is still omnipresent everywhere? And how do you
reach the truth if lying has become a habit? How do we keep the past alive
without becoming its prisoner? Is it legitimate to sacrifice the truth to
ensure peace? And what are the consequences of suppressing that past and

the truth it is whispering or howling to us? Are people free to search for

36 Michael Ignatieff. Articles of Faith’. (1996) Index on Censorship S, at p. 11. See further Mark
A Drumbl, ‘Collective Violence and Individual Punishment: The Criminality of Mass Atrocity’
(2005) 99 Northwestern University Law Review 539: Susanne Karstedt. ‘Coming to Terms with
the Past in Germany after 1945 and 1989: Public Judgments on Procedures and Justice’ (1998)
Law and Policy, 20(1):15-56; Priscilla Hayner, Unspeakable Truths: Confronting State Terror
and Atrocity, NY; London, Routledge, 2001: Neil Kritz, ‘Progress and Humility: The Ongoing
Search for Post-Conflict Justice’ M. Cherif Bassiouni (ed). Post-Conflict Justice. Transnational
Publishers: New York. 2002: 55-87: Charles Call, ‘Is Transitional Justice really Just?’ (2004)
Brown Journal of World Affairs XI(1): 101-113: and Laurel Fletcher and Harvey M. Weinstein.
“Violence and Social Repair: Rethinking the Contribution of Justice to Reconciliation’. (2002)
Human Rights Quarterly 24(3): 573-639.

37 < these are not so much assumptions of epistemology as articles of faith about human nature:
the truth is one and if we know it, it will make us free’. Michael Ignatieff, ‘Articles of Faith’,
(1996) Index on Censorship 5, at p. 1. See also Rosalind Shaw ‘Rethinking Truth and
Reconciliation Commissions: Lessons from Sierra Leone’, United States Institute of Peace
Special Report No 130, February 2005. This report challenges the Sierra Leone Truth and
Reconciliation Commission because of the ‘purportedly universal benefits of verbally
remembering violence...Ideas concerning the conciliatory and therapeutic efficacy of truth telling
are the product of a Western culture of memory deriving from North American and European
historical processes. Nations, however, do not have psyches that can be healed. Nor can it be
assumed that truth telling is healing on a personal level: truth commissions do not constitute
therapy...In northern Sierra Leone, social forgetting is a cornerstone of established processes of
reintegration and healing for child and adult ex-combatants. Speaking of the war in public often
undermines these processes, and many believe it encourages violence’.
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justice and equality if the threat of a military intervention haunts them? And
given these circumstances, can violence be avoided? And how guilty are
we all of what happened to those who suffered most? And perhaps the

greatest dilemma of them all: how to confront these issues without

destroying the national consensus which creates democratic stability‘?38

2.2  Legal scholarship

Analysis relating to transitional justice studies from the perspective of
international law has, in the main, been limited to those conflicts where
international criminal trials have been held.* For example, the Nuremberg and
Tokyo trials held after World War II, and the ad hoc tribunals set up by the UN
Security Council to deal with international crimes committed in the Former

Yugoslavia and Rwanda have been closely examined.*’

The scholarship tends to deal with the conduct of the trials, the development of
jurisprudence or the content of international criminal law, and the creation of the
International Criminal Court.*’ In other words, legal scholarship in the
transitional justice field has been almost exclusively trials-focused. The

overwhelming majority of international law academics advocate the holding of

% Ariel Dorfman, ‘Afterword’, Death and the Maiden. London: Nick Hern Books and Royal
Court Theatre, 1992, p.59.

3 See for example Geoffery Best, Humanity in Warfare: The Modern History of the International
Law of Armed Conflict. London: Weidenfeld and Nicholson, 1980.

4 The exception to this is the important collection M. Cherif Bassiouni. (ed) Post-Conflict Justice.
New York: Transnational Publishers, 2002.

4 See further Naomi Roht-Arriaza (ed.), Impunity and Human Rights in International Law and
Practice, New York: Oxford University Press, 1995; Naomi Roht-Arriaza, The Pinochet Effect:
Transnational Justice in the Age of Human Rights, Pennsylvania: Penn Press, 2006; Naomi Roht-
Arriaza and Javier Mariezcurrena (eds). Transitional Justice in the Twenty-First Century: Beyond
Truth versus Justice, Cambridge: Cambridge University Press, 2006.
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trials as the preferred accountability option for post-conflict settings.** This is
also the stated view of the United Nations secretariat.” Where legal scholarship
is critical, it tends to focus on the question of whether amnesties given in relation
to truth commissions are compliant with international law;** or whether trials are

better than truth commission processes or no process at all.*

Legal scholarship in this context often focuses on three trends; attempts to move
focus from the State to a more victim-centred conception of justice;* attempts to
complement the operation of trials with truth commissions; and reframing the

goal of transitional justice mechanisms from punishment of individual criminals

“2 Miriam Aukerman describes this as the ‘prosecution preference’: ‘Extraordinary Evil, Ordinary
Crime: A Framework for Understanding Transitional Justice’ (2002) 15 Harvard Human Rights
Journal 39, at p. 47. See generally Jack Snyder and Lesley Vinjamuri.,, ‘Advocacy and
Scholarship in the Study of International War Crime Tribunals and Transitional Justice’ (2004)
Annual Review of Political Science T: 345-362.

43 Secretary General, United Nations. Report to the Security Council, on the Rule of Law and
Transitional Justice in Conflict and Post-Conflict Societies. United Nations Doc $/2004/616, 23
August 2004.

# See further Andreas O'Shea, Amnesty for crime in international law and practice. The Hague;
London: Kluwer Law International, 2002.

* Diane E. Orentlicher, “Settling Accounts: The Duty to Prosecute Human Rights Violations of a
Prior Regime’ (1991) 100 Yale Law Journal 2537. See also Geoffrey Robertson, Crimes Against
Humanity: The Struggle for Global Justice, London, NY: New Press, 2000, see particularly his
discussion of amnesties at p. 263; Juan Mendez, ‘In Defense of Transitional Justice’ in A. James
McAdams (ed), Transitional Justice and the Rule of Law in New Democracies, Notre Dame:
University of Notre Dame, 1997, at pp. 4-8.

4 For example, Jodi Halpern and Harvey Weinstein critique the exclusive focus of transitional
scholars on states: ‘“Much of the literature on peace building or stabilization focuses at the level of
the state - particularly the creation of institutions, legal and electoral reform, security, economic
development, and the return of displaced people. Despite work showing the unique harms
inflicted by ethnic conflicts in which neighbours kill neighbours, relatively little attention has
been paid to the fact that these people must now learn to live together on a daily basis...This paper
suggest that it is the interpersonal ruins, rather than ruined buildings and institutions, that pose the
greatest challenge for rebuilding society’.  ‘Rehumanizing the Other: Empathy and
Reconciliation’ (2004) Human Rights Quarterly 26: 561-583 at pp. 562-3. See also Neil J. Kritz,
‘Coming to Terms with Atrocities: A Review of Accountability Mechanism for Mass Violations
of Human Rights’ (1996) Law and Contemporary Problems: Accountability for International
Crimes and Serious Violations of Fundamental Human Rights 59(4):127-152.
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to rebuilding the rule of law.*’ Louise Arbour observes that transitional justice is
‘out-growing’ its intellectual and political origins as a sub-discipline of law.* She
refers to efforts to establish a common base of human rights for the future
political and social order for all members of society, including perpetrators,

victims and bystanders.*

Recent legal scholarship has encompassed wider examinations of the concept of
the term ‘justice’ employed in theoretical debates on transitional justice. Rama
Mani advocates three categories of justice: legal justice, rectifying justice and
social justice.”  Mani defines rectificatory justice as rectifying the injustices that
are direct consequences of conflict, such as abuses committed against civilian
non-combatants.”' Legal justice is defined as addressing the breakdown of the
rule of law, the political manipulation of the legal system, the corruption of law

makers, law enforcers and judges, and the consequent lack of legal redress for

52

injustices and grievances experienced by the population.” Distributive justice

4T See further Miriam Aukerman, ‘Extraordinary Evil, Ordinary Crime: A Framework for
Understanding Transitional Justice’ (2002) 15 Harvard Human Rights Journal 39, at p. 47.
8 Louise Arbour, United Nations High Commissioner for Human Rights, ‘Economic and Social
Justice for Societies in Transition. Paper presented at the Second Annual Transitional Justice
Lecture, New York University School of Law, New York, 25 October 2006.
49 See also Susanne Karstedt, ‘Coming to terms with the Past in Germany after 1945 and 1989:
Public Judgements on Procedures and Justice’ (1998) Law and Policy 20(1): 15-56.
50 Rama Mani, Beyond Retribution: Seeking justice in the shadows of war. Cambridge, Polity,
2002. See also Rama Mani, ‘Conflict Resolution, Justice and the Law: Rebuilding the Rule of
Law in the Aftermath of Complex Political Emergencies’, (Autumn 1998) International
Peacekeeping 5:3: 5-8; and ‘Balancing peace with justice in the aftermath of violent conflict’,
g2005) Development 48(3): 25-34.

L Rama Mani, Beyond Retribution: Seeking justice in the shadows of war, Cambridge, Polity,
2002, at p. 53.
32 Rama Mani, ibid, at p. 78.
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refers to redressing the structural and systemic injustices and distributive

inequalities that frequently underlie the causes of conflict.”

Within the idea of rectificatory justice, the concepts of ‘restorative’ and
‘retributive’ justice recur in the literature.”* Debates over the nature of restorative
and retributive justice predominate in domestic criminal contexts™ and are
beginning to influence the international arena. Briefly, restorative justice can be
defined as the idea that harm to another requires a healing response or creative
restitution that punishment by a court alone is inadequate to provide. The focus
is on the well-being of the victim. It predicates that the community, the offender
and the victim are all key stakeholders in the outcome of the justice process.5 6

The concept of restorative justice has had a significant impact on discussions of

how to improve the manner in which war crimes trials are conducted, as can be

53 Rama Mani, ibid, p. 174.

5% See further Laurel Fletcher and Harvey M. Weinstein, ‘Violence and Social Repair: Rethinking
the Contribution of Justice to Reconciliation’, (2002) Human Rights Quarterly. 24(3): pp 573-
639.

55 See further John Braithwaite, Crime, Shame and Reintegration. Cambridge; Sydney:
Cambridge University Press, 1989. See also John Braithwaite, ‘Restorative Justice: Assessing
Optimistic and Pessimistic Accounts’. Michael Tonry (ed.), Crime and Justice: A Review of
Research, Chicago, IL: University of Chicago Press, 1999: 1-127; John Braithwaite and Heather
Strang, ‘Introduction: Restorative Justice and Civil Society’, Heather Strang and John Braithwaite
(eds.), Restorative Justice and Civil Society. Cambridge; Melbourne: Cambridge University
Press, 2001: 1-13; Leena Kurki, ‘Evaluating Restorative Justice Practices’. Andrew von Hirsh,
Julian V. Roberts, Anthony Bottoms, Kent Roach and Mara Schiff (eds). Restorative Justice and
Criminal Justice: Competing or Reconcilable Paradigms? Oxford: Hart Publishing, 2003: 293-
314; Elmar G.M. Weitekamp, ‘The History of Restorative Justice’, Gordon Bazemore and Lode
Walgrave (eds). Restorative Juvenile Justice: Repairing the Harm of Youth Crime, Monsey, NY:
Criminal Justice Press/Willow Tree Press, 1999: 75-102.

36 See further Charles Villa-Vicencio, ‘The Reek of Cruelty and the Quest for Healing — Where
Retributive and Restorative Justice Meet’ (1999/2000) Journal of Law and Religion 14: 165-187;
Elmar G.M. Weitekamp and Hans-Jiirgen Kerner, Restorative Justice: Theoretical Foundations,
Devon, UK: Willan Publishing, 2002; Lucia Zedner, ‘Reparation and Retribution: Are They
Reconcilable?’ (1994) Modern Law Review 57(2): 228-250. For a discussion of the co-existence
of international criminal justice and truth commissions, for example in Bosnia-Herzegovina, see
Neil J. Kritz, ‘Progress and Humility: The Ongoing Search for Post-Conflict Justice’, M. Cherif
Bassiouni (ed), Post-Conflict Justice, Ardsley, NY: Transnational Publishers, 2002: 55-87.
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observed in the discourse of therapeutic jurisprudence,57 and in broadening the
goals that transitional justice mechanisms should strive to achieve, such as the

way in which truth commissions can complement trials.

Retributive justice is predicated on the idea that justice equates to punishment of
the perpetrator by the State under the law. The two concepts can reside in the
same legal mechanism, such as the International Criminal Court.® The UN
General Assembly emphasised the importance of both ideas when it adopted
resolution 60/147 of 16 December 2005 on the Basic Principles and Guidelines
on the Right to a Remedy and Reparation for Victims of Gross Violations of
International Human Rights Law and Serious Violations of International

Humanitarian Law.>®

57 See especially Nicola Henry, Disclosure, Sexual violence and international jurisprudence: a
therapeutic approach. PhD dissertation, University of Melbourne, 2005.

Note Articles 75, 79 and 43.6 in the Rome Statute. See further UN Commission on Human

Rights, Special Rapporteur on Amnesties, Louis Joinet, The Administration of Justice and the
Human Rights of Detainees, ESCOR, 48th Sess., Annex II, U.N. Doc. E/CN.4/Sub 2/1996/18: UN
Commission on Human Rights, Sub-Commission on Prevention of Discrimination and Protection
of Minorities, Special Rapporteur, Theo Van Boven, Study Concerning The Right To Restitution,
Compensation And Rehabilitation For Victims Of Gross Violations Of Human Rights And
Fundamental Freedoms, UN. Doc. E/CN.4/Sub.2/1992/8 (interim report); E/CN.4/Sub.2/1993/8
(final report); E/CN.4/sub.2/1996/17 (amended principles). See also UN Commission on Human
Rights, Independent Expert, M. Cherif Bassiouni, Report on the right to restitution, compensation
and rehabilitation for victims of grave violations of human rights and fundamental freedoms, UN
Doc E/CN.4/2000/62.
% For example, the Basic Principles address ‘gross violations of international human rights law
and serious violations of international humanitarian law which, by their very grave nature,
constitute an affront to human dignity’, but also note that the Rome Statute of the International
Criminal Court requires the establishment of 'principles relating to reparations to, or in respect of,
victims, including restitution, compensation and rehabilitation’, requires the Assembly of States
Parties to establish a trust fund for the benefit of victims of crimes within the jurisdiction of the
Court, and of the families of such victims, and mandates the Court 'to protect the safety, physical
and psychological well-being, dignity and privacy of victims' and to permit the participation of
victims at all 'stages of the proceedings determined to be appropriate by the Court|, General
Assembly resolution 60/147 of 16 December 2005,A/RES/60/147; 13 IHRR 907 (2006).
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Rama Mani’s thesis is that ‘addressing rectificatory justice while paying only
nominal attention to the parallel need to restore legal justice (rule of law) and
distributive justice means that the task remains incomplete and inadequate’.® It
is now said almost by rote in the literature that transitional justice mechanisms
should support the rule of law in post-conflict states. This is because the task of
transitional justice is in part forward-looking, to ensure that ‘never again’ will

violations reoccur in the society.61

The reason for this support for the dual role of law in a post-conflict state is a
belief in the transformative value of transitional justice processes. For example,
the leading academic in transitional justice studies, Ruti Teitel states that
transitional criminal justice ‘does not simply advance the conventional purposes
of punishment in a rule-of-law state’ but that the law in a transitional period holds
an ‘independent potential for effecting transformative politics’ and ‘liberalising’
change.®? She suggests that there is no universal norm but rather that, transitional
justice measures may be ‘partial, contextual and multiple’.®® In other words, trials
can and should assist the efforts to restore the justice sector to a society where the

rule of law has broken down or weakened as a result of conflict.*

% Rama Mani. ‘Balancing peace with justice in the aftermath of violent conflict” (2005)
Development 48(3):25-34 at p. 27.
Never Again (Hebrew: 99190 2% w13, L'vlim la suv), is a common phrase used in relation to The

Holocaust, coined by Rabbi Meir Kahane.
62 Ruti G. Teitel, Transitional Justice. Oxford; New York: Oxford University Press, 2000, at p. 6.
6 Ruti G. Teitel, ibid. See also Bronwyn Leebaw, ‘Book Review: Transitional Justice by Ruti
Teitel’ (2001) 49 American Journal of Comparative Law 363, at p. 364.

* The goal of justice sector reconstruction is an area which has not received much attention or
analysis until very recently, even as writing in the peace-keeping area has moved to the broader
notion of peace-building. As the Responsibility to Protect Report summarises: ‘Increasingly, and
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Teitel proposes a spectrum of transitional justice options. These range from
mechanisms critical of the prior regime, to those that maintain the pre-existing
legal order. Each should be tailored to the legacy of the injustice, the legal
culture, the dynamics of the transition and the expectations of the affected
people.65 What Teitel is suggesting is that the outcomes of transitional justice
should be judged by how much they contribute, not to peace or justice however

defined, but to building the rule of law and democratic participation.

Teitel’s spectrum is still usually turned into a hierarchy by international lawyers
in relation to Timor. International trials are at the apex on a ladder of possible
options, which would place a truth commission somewhere in the middle, and the
State or international community doing nothing at all at the other end.® The
legal literature on Timor tends to focus on the Special Panels as an example of a

hybrid tribunal,%” or the CAVR as an example of restorative justice processes.68

particularly from the time of the UN Transitional Authority in Cambodia (UNTAC) in the early
1990s, there has been a realization in UN circles and elsewhere about the importance of making
transitional arrangements for justice during an operation, and restoring judicial systems as soon as
possible thereafter. The point is simply that if an intervening force has a mandate to guard against
further human rights violations, but there is no functioning system to bring violators to justice,
then not only is the force’s mandate to that extent unachievable, but its whole operation is likely
to have diminished credibility both locally and internationally.” The Responsibility to Protect
Report of the International Commission on Intervention and State Sovereignty, December 2001, at
p. 42.

65 M. Cherif Bassiouni, ‘Searching for Peace and Achieving Justice: the Need for Accountability’,
21996) 59(4) Law and Contemporary Problems 9, at p. 23.

See further Vesna Nikolic-Ristanovic, ‘Sexual violence, international law and restorative
justice’. Doris Buss and Ambreena Manji (eds). International Law: Modern Feminist Approaches,
Oxford and Portland Oregon, Hart Publishing, 2005: 273-294.

87 See in particular the work of David Cohen, Caitlin Reiger, Suzannah Linton, and Hans
Strohmeyer, as cited in my Bibliography.

68 patrick Burgess. ‘A new approach to restorative justice - East Timor's community
reconciliation procedure’, Naomi Roht-Arriaza and Javier Mariezcurrena (eds). Transitional
Justice in the Twenty-First Century: Beyond Truth versus Justice, Cambridge: Cambridge
University Press, 2006: 176-205.
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There is also a range of international NGO and UN reports assessing the
processes in Timor against the goal of combating impunity for violations of
international law and arguing for an international tribunal.®’ There has also been

some focus on challenges to building the rule of law in East Timor.”

In contrast, academic literature assessing the transitional justice processes in East
Timor from a political science perspective tends to focus on institution-
building,71 especially as an example of UN transitional administrations, > and

explores the idea of the balance struck between peace and justice.73

My thesis is informed by developments in the international relations field into
theories and practice of transitional justice, but will also involve a gendered
analysis of these questions in relation to the case study of East Timor—something

that has not been undertaken in a sustained fashion before.”

69 Human Rights Watch, Justice Denied for East Timor. New York, 2004; Amnesty International
and JSMP. Justice for Timor-Leste — the way forward. Dili, April 2004; David Cohen, Intended to
Fail: The trials before the Ad Hoc Human Rights Court in Jakarta. New York: International
Center for Transitional Justice, 2003; United Nations Commission of Experts. Report to the UN
Secretary-General of the Commission of Experts to review the prosecutions of serious violations
of human rights in Timor Leste (then East Timor) in 1999. $/2005/458, 15 July 2005 (bereafter
cited as the ‘Commission of Experts Report’); and the International Crisis Group, Indonesia:
Impunity versus accountability for gross human rights violations Brussels, 2001.
70 1 aura Grenfell, ‘Legal Pluralism and the Rule of Law in Timor Leste’ (2006) Leiden Journal
of International Law 19: 305-337.

! Sven Gunnar Simonsen, “The Authoritarian Temptation in East Timor: Nationbuilding and the
Need for Inclusive Governance’ (2006) Asian Survey 46(4):575-596.
72 Simon Chesterman, Justice under International Administration: Kosovo, East Timor and
Afghanistan. The International Peace Academy: New York, 2002; Henriette Sachse, ‘East Timor:
Is the Country Back on Track?’ Asian Analysis, December 2006.
& Jeffrey Kingston, ‘Balancing justice and reconciliation in East Timor’ (2006) Critical Asian
Studies, 38(3): 271-302; Taina Jarvinen, Human rights and post-conflict transitional justice in
East Timor. UPI Working Papers. Helsinki: Finnish Institute of International Affairs, 2004.
7 Hilary Charlesworth, “‘What are women's international human rights?’ Rebecca Cook (ed),
Human Rights of Women: national and international perspectives, Philadelphia: Pennsylvania
University Press, 1994: 58-84 at p. 67.
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2.3  Gender and transitional justice scholarship

Gender and international law,” and gender persecution within the framework of
international law,’® are well-trodden paths of analysis. However, there has not yet
been a systematic investigation of gender and transitional justice.”” In a
groundbreaking article, Christine Bell and Catherine O’Rourke ask whether

feminism even needs a theory of transitional justice.78

There is, however, general feminist scholarship that has informed this thesis.

Important scholarship has focused on women’s experiences in armed conflict,”

75 See especially Judith Gardam, ‘Women and Armed Conflict: The Response of International
Law’. Helen Durham and Tracey Gurd (eds). Listening to the Silences: Women and War, Leiden,
Boston: Martinus Nijhoff, 2005: 109-124; Hilary Charlesworth and Christine Chinkin, The
Boundaries of International Law: A Feminist Analysis, Chapter 6, Manchester; Manchester
University Press, 2000 and Hilary Charlesworth, Christine Chinkin, and Shelley Wright,
‘Feminist approaches to international law’ (1991) American Journal of International Law 85:
613-645.
% See especially Rhonda Copelon, ‘Surfacing Gender: Reconceptualizing Crimes Against
Women in Bosnia-Herzegovina’, Alexandra Stiglmayer (ed), Mass Rape: The War Against
Women in Bosnia-Herzegovinia, Lincoln: University of Nebraska Press, 1994: 197-218; Deborah
Blatt, ‘Recognizing Rape as a Method of Torture’ (1992) New York University Review of Law and
Social Change 19: 821-865 and M. Cherif Bassiouni. Crimes Against Humanity in International
Criminal Law (2nd ed), The Hague: Kluwer Law International, 1999.
77 See however Christine Bell and Catherine O’Rourke, ‘Does feminism need a theory of
transitional justice?’ (2007) International Journal of Transitional Justice 1 23-44; and Katherine
M. Franke, ‘Gendered Subjects of Transitional Justice’ (2006) Columbia Journal of Gender and
Law 15 (3): 813-828. Both these articles have been crucial in the development of this thesis. See
also the December 2007 Special Issue on Gender and Transitional Justice of the International
Journal of Transitional Justice, with Judge Navanethem Pillay as guest editor (Issue 3).

See also S.N. Anderlini, ‘Peace through justice or justice through peace? Women and transitional
justice’, (2005) Development 48 (3):103-110; and Mark A Drumbl, ‘Rights, Culture, and Crime:
The Role of Rule of Law for the Women of Afghanistan’, (2004) Columbia Journal of
Transnational Law 349.

78 Christine Bell and Catherine O’Rourke, ‘Does feminism need a theory of transitional justice?’,

$2007) International Journal of Transitional Justice 1: 23-44.

See especially Susan Brownmiller, Against Our Will: Men, Women and Rape, London:
Penguin Books, 1975; Elizabeth Rehn, and Ellen Johnson Sirleaf, Women, War and Peace:
Independent Experts assessment on the impact of armed conflict on women and women's role in
peace-building. New York: UNIFEM 2002; and International Committee of the Red Cross
(ICRC), Woman and War Special Report, ICRC, Geneva, 2003.
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and the interplay of gender and militarism.¥ There has been a focus on women’s

I centred on Security

roles in post-conflict reconstruction and peace—building,8
Council Resolution 1325 to promote the role of women in conflict and conflict-

resolution, calling for “all actors involved, when negotiating and implementing

peace agreements, to adopt a gender perspective’.82

Feminist legal scholarship has mainly focused on the categorisation and
prosecution of crimes against women as they have featured in international

criminal trials, especially the International Tribunal for the Former Yugoslavia

80 See further the collected writings of Cynthia Enloe, as cited in my Bibliography.

81 The most comprehensive is by Brigitte Sorensen, “Women and post-conflict reconstruction:
issues and sources’. Dyan Mazurana and Susan McKay (eds). Women and peacebuilding: essays
on human rights and democratic development. Montreal: International Center for Human Rights
and Development, 1999.

2 Security Council Resolution 1325 was passed unanimously on 31 October 2000. Resolution
(S/RES/1325) is the first resolution ever passed by the Security Council that specifically
addresses the impact of war on women, and women's contributions to conflict resolution and
sustainable peace. See S.N. Anderlini, ‘The A-B-C to UN Security Council Resolution 1325 on
Women and Peace and Security’. New York: Women's International League for Peace and
Freedom, 2000. See further the critique by Hilary Charlesworth of the weakness of the term
‘gender perspective’ in the Resolution: ‘Not Waving but Drowning: Gender Mainstreaming and
Human Rights in the United Nations’ (2005) Harvard Human Rights Journal 18: 15-16. See also
‘Peace Agreements as a Means for Promoting Gender Equality and Ensuring Participation of
Women’ prepared by Christine Chinkin, Consultant to the Division for the Advancement of
Women EGM/PEACE/2003/BP.1 31 October 2003 United Nations Division for the Advancement
of Women (DAW) Expert Group Meeting on ‘Peace agreements as a means for promoting gender
equality and ensuring participation of women — A framework of model provisions’ 10-13
November 2003 Ottawa, Canada, atp .9.

83 See Kelly Dawn Askin, War Crimes Against Women: Prosecution in International War Crimes
Tribunals, The Hague: Martinus Nijhoff Publishers, 1997; Barbara Bedont, ‘Gender-Specific
Provisions in the Statute of the ICC’. F. Lattanzi and W.A. Schabas (eds). Essays on the Rome
Statute of the International Criminal Court. Ripa Fagnano Alto: Editrice il Sirente, 1999; Anne-
Marie L. M. de. Brouwer. Supranational Criminal Prosecution of Sexual Violence: the ICC and
the Practice of the ICTY and the ICTR. Antwerpen: Intersentia, 2005; Christine Chinkin, ‘Gender-
related Crimes: A Feminist Perspective’. R. Thakur and P. Malcontent (eds). From Sovereign
Impunity to International Accountability: The Search for Justice in a World of States. New York:
United Nations University Press, 2004; Marlies Glasius. The International Criminal Court: A
Global Civil Society Achievement. New York: Routledge, 2006; Noelle N. R. Quenivet. Sexual
Offenses in Armed Conflict and International Law, Ardsley, NY: Transnational Publishers, 2005;
Ustinia Dolgopol, ‘Women’s Voices, Women’s Pain’ (1995) Human Rights Quarterly 17(1):127-

154; and Theodor Meron, ‘Rape as a Crime under International Humanitarian Law’ (1993)

American Journal of International Law, 87(3):424-426.
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(ICTY).84 Galvanised by the fact that there had been no historic prosecutions of
gender violence in armed conflict and the framework of international
humanitarian law still referred to rape as a crime against ‘honour’, the aim of
feminist scholars has therefore been the global acceptance of gender-persecution
in armed conflict as crimes under international humanitarian law. As Kelly
Dawn Askin states ‘[t]eviewing the totality of international humanitarian law
instruments establishes that museums, paintings, buildings and armed combatants

have been provided far more protections over the years than have female

8 See further Danise Aydellot, ‘Mass Rape During War: Prosecuting Bosnian Rapists Under
International Law’ (1993) Emory International Law Review 7(2): 585-633; Elizabeth A. Kohn,
‘Rape as a Weapon of War: Women’s Human Rights During the Dissolution of Yugoslavia’
(1994) Golden Gate University Law Review 24(1):199-203; Christine B. Coan, ‘Rethinking the
Spoils of War: Prosecuting Rape as a War Crime in the International Criminal Tribunal for the
Former Yugoslavia’ (2000) North Carolina Journal of International Law and Commercial
Regulation 26(1):183-237; Jennifer Green, Rhonda Copelon, Patrick Cotter, Beth Stephens and
Kathleen Pratt, ‘Affecting the Rules for the Prosecution of Rape and Other Gender-Based
Violence Before the International Criminal Tribunal for the Former Yugoslavia’ (1994) Hastings
Women’s Law Journal 5(2): 171-241; Sharon Healey, ‘Prosecuting Rape Under the Statute of the
War Crimes Tribunal for the Former Yugoslavia’ (1995) Brooklyn Journal of International Law
21(2): 327-383; Gabrielle Kirk McDonald, ‘Crimes of Sexual Violence: The Experience of the
International Criminal Tribunal’ (2000) Columbia Journal of Transnational Law 39(1): 1-17;
Theodor Meron, ‘Rape as a Crime under International Humanitarian Law’ (1993) American
Journal of International Law 87(3):424-426; Catherine Niarchos, ‘“Women, War and Rape:
Challenges Facing the International Criminal Tribunal for the Former Yugoslavia’ (1995) Human
Rights Quarterly 17(4):649-690; Anne Tierney Goldstein, Recognizing Enforced Impregnation as
a War Crime Under International Law. New York: The Centre for Reproductive Law and Policy,
1993; Dorothy Thomas and Regan Ralph, ‘Rape in War: Challenging the Tradition of Impunity’,
The [John Hopkins University School of Advanced International Studies] (1994) SAIS Review,
xiv(1): 81-99; Patricia Viseur-Sellers, ‘Arriving at Rwanda: Extension of Sexual Assault
Prosecution Under the Statutes of the Ad Hoc International Criminal Tribunals’ (1996) American
Society of International Law Proceedings 90: 605-611; and Patricia Viseur-Sellers and Kaoru
Okuizumi, ‘International Prosecutions of Sexual Assaults’ (1997) Transnational Law and
Contemporary Problems 7(1): 45-80.

24



civilians’.®®> This is a project which many feminist scholars now consider

finished with the advances made by the Rome Statute.®

There has been some feminist analysis of prosecution strategies, also. Motivated
by concepts of restorative justice, within the field of therapeutic jurisprudence
there is an increasing body of writing on how trials may need to be improved to
meet the needs of women. For example, many have explained that under the
right conditions, the provision of testimony by survivors of sexual violence can
assist in the healing and recovery process.87 In relation to prosecution strategies
at the current tribunals, the focus has been primarily on the inclusion of women in
judicial institutions,®® investigating, bringing indictments and bringing to trials

those alleged to have committed gender persecution, and protection of

85 Kelly Dawn Askin, War Crimes Against Women. Prosecution in International War Crimes
Tribunals. The Hague: Martinus Nijhoff Publishers, 1997, at p. 374.

86 See further Helen Durham, ‘International humanitarian law and the protection of women’.
Helen Durham and Tracey Gurd (eds). Listening to the Silences: Women and War, Leiden,
Boston: Martinus Nijhoff., 2005: 95-108.

87 See especially Nicola Henry, Disclosure, Sexual violence and international jurisprudence: a
therapeutic approach. PhD dissertation, University of Melbourne, 2005; and David B. Wexler
and Bruce J. Winnick, Law in a Therapeutic Key. Durham, North Carolina; Carolina Academic
Press, 1996. See further Christine Chinkin, ‘Rape and Sexual Abuse of Women in International
Law’ (1994) European Journal of International Law 5(3):326-341, at p. 337; Rosalind Dixon,
‘Rape as a Crime in International Humanitarian Law: Where to from Here?’ (2002) European
Journal of International Law 13(3): 697-719; Judith G. Gardam and Michelle J. Jarvis, Women,
Armed Conflict and International Law. The Hague: Kluwer Law International, 2001; Binaifer
Nowrojee and Regan Ralph, ‘Justice for Women Victims of Violence: Rwanda After the 1994
Genocide’, Ifi Amadiume and Abdullahi An-Na’im (eds). The Politics of Memory: Truth,
Healing and Social Justice, New York: Zed Books, 2000: 162-175; Mary Ann Tétreault, ‘Justice
for All: Wartime Rape and Women’s Human Rights’, (1997) Global Governance, 3: 197-212.

88 See further Chapter 6 - Hilary Charlesworth and Christine Chinkin, The Boundaries of
International Law: A Feminist Analysis. Manchester: Manchester University Press, 2000.
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witnesses.?’ Much of the literature focuses on the ad hoc international tribunals

and the International Criminal Court.”

This has led some scholars to begin significant inquiry into the role of women in

.. . . . . 91 .
anti-impunity alternatives such as truth commission processes, alternative

93

tribunals,”” and traditional justice processes, = as well as social and cultural rights

issues in the transitional justice context, particularly in relation to reparations.94

89 See further Fionnuala Ni Aolain, ‘Radical Rules: The Effects of Evidential and Procedural
Rules on the Regulation of Sexual Violence in War’ (1997) Albany Law Review 60(3): 883-905;
Christine P.M. Cleiren and Melanie E.M. Tijssen, ‘Rape and Other Forms of Sexual Assault in the
Armed Conflict in the Former Yugoslavia: Legal, Procedural and Evidentiary Issues’, (1994)
Criminal Law Forum 5(2-3). 471-506; Kate Fitzgerald, ‘Problems of Prosecution and
Adjudication of Rape and Other Sexual Assaults Under International Law’ (1997) European
Journal of International Law 8(4): 638-663; Michelle Jarvis, ‘Prosecuting Rape Under
International Law: Implications for Australian Jurisdictions’ (1999) Women Against Violence: An
Australian Feminist Journal 6: 4-11.

%0 See for example Barbara Bedont, ‘Gender-Specific Provisions in the Statute of the ICC’. Flavia
Lattanzi and William A. Schabas (eds.). Essays on the Rome Statute of the ICC. Naples:
Editoriale Scientifica, 1999; Doris Buss, ‘Prosecuting Mass Rape: Prosecutor v. Dragoljub
Kunarac, Radomir Kovac and Zoran Vukovic’ (2002) Feminist Legal Studies 10(1): 91-99;
Joanne Barkan, ‘As Old as War Itself: Rape in Foca’ (2002) Dissent 49(1): 60-66; Rosalind
Dixon, ‘Rape as a Crime in International Humanitarian Law: Where to from Here?” (2002)
European Journal of International Law 13(3): 697-719; Caroline D. Krass, ‘Bringing the
Perpetrators of Rape in Balkans to Justice: Time for an International Criminal Court’ (1994)
Denver Journal of International Law and Policy 22(2-3): 317-374; Christopher Scott Maravilla,
‘Rape as a War Crime: The Implications of the International Criminal Tribunal for the Former
Yugoslavia’s Decision in Prosecutor v. Kunarac, Kovac and Vukovic on International
Humanitarian Law’, (2001) Florida Journal of International Law 13(3): 332-341; Avril
McDonald, ‘Sex Crimes at the Ad Hoc Tribunals: The Decisions in the Cases of Akayesu,
Celebici and Furundzija’ (1999) Nemesis 3: 72-82.

! See in particular Beth Goldblatt and Sheila Meintjes, Gender and the Truth and Reconciliation
Commission: A Submission to the Truth and Reconciliation Commission. Johannesburg: South
African Truth and Reconciliation Commission, 1996; Hayli Millar, ‘Facilitating Women’s Voices
in Truth Recovery: An assessment of women’s participation and the integration of a gender
perspective in truth commissions’, Helen Durham and Tracey Gurd (eds.) Listening to the
Silences: Women and War, Boston, Leiden: Martinus Nijhoff , 2005: 171-222; Jennifer Schirmer,
“The Seeking of Truth and the Gendering of Consciousness: the Co-Madres of El Salvador and
the CONAVIGUA Widows of Guatemala’, Sarah A. Radcliffe and Sally Westwood (ed). VIV4,
Women and Popular Protest in Latin America, London: Routledge, 1993: 330-364; Fiona Ross,
Bearing Witness: Women and the Truth and Reconciliation Commission in South Africa, London:
Pluto Press, 2003: 162-165; and Vasuki Nesiah, Gender and Truth Commission Mandates.
International Center for Transitional Justice, New York, 2006.

92 Fleming Terrell, ‘Unofficial Accountability: A Proposal for the Permanent Women's Tribunal
on Sexual Violence in Armed Conflict’ (2005) Texas Journal of Women and the Law 15(1): 107.

26



2.4 Feminist counter-narratives

Generally speaking then, the theoretical framework of transitional justice—
outside of the focus on the prosecution of sexual violence in criminal trials—has
so far proven resistant to feminist analysis or has perhaps seemed benign and
gender neutral. However, there have been some important insights. One feminist
counter-narrative to the obligation to punish under international law, states that
law is so resistant to women’s lived experiences as to make trials not worth
pursuing.95 This is partly because it is flawed in recognising the full experience of
gender-based violence and because it does not ‘redistribute’ shame or any type of
tangible benefit.”® Even if improvements were made on current practice in trials,
scholars such as Karen Engle and Julie Mertus argue that better prosecution
strategies may not solve the inherent problems facing women involved in

international trials,”’ and we should be critical of claims that international

% Laura Grenfell, ‘Harnessing Local Law in the Post-Conflict State: The case of Timor-Leste’,
draft, on file with author, 2007.

%% Ruth Rubio-Marin (ed). What Happened to the Women? Gender and Reparations for Human
Rights Violations, New York: International Center for Transitional Justice, 2006. Christine
Chinkin and Hilary Charlesworth have also assessed economic, social and cultural rights in the
context of peacebuilding processes: “The failure to prioritise economic, social and cultural rights
also assigns the economic and social imperatives of post-conflict reconstruction to international
financial institutions, which have limited interest in a human rights framework’; see ‘Building
women into peace’ (2006) Third World Quarterly 27(5): 937-957 at p. 946.

9 See especially Karen Engle, ‘Feminism and Its (Dis)contents: Criminalizing Wartime Rape in
Bosnia and Herzegovina® (2005) The American Journal of International Law 99(4): 778-816.

%6 Katherine M. Franke, ‘Gendered Subjects of Transitional Justice’ (2006) Columbia Journal of
Gender and Law 15(3): 813-828.

97 Karen Engle, ‘Feminism and Its (Dis)contents: Criminalizing Wartime Rape in Bosnia and
Herzegovina’, (2005) The American Journal of International Law 99(4): 778-816 at p. 778.
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adjudication of wartime rape cases necessarily advances the interests of female

survivors.”®

The second important feminist counter-narrative adopted by this thesis relates to
the categorisation function of international law. Judith Gardam argues that the
project of categorisation of crimes should not be considered closed, that
international humanitarian law does not adequately address the protection needs
of women in armed conflict as it currently stands despite the admitted advances
made,” and violations must be perceived as sufficiently serious to constitute an
international crime.!® This legal gap is explored in the thesis in the area of
forced maternity and post-conflict domestic violence in Chapter Five, along with

the general lack of acknowledgment of economic social and cultural rights.

The third important countet-narrative focuses on outcomes for women. Christine
Bell and Catherine O’Rourke propose that feminist theorists should focus on how
transitional justice debates help or hinder broader projects of securing material

gains for women through transition.'”!  Similarly, Katherine M. Franke argues

% See further Julie Mertus, ‘Shouting from the Bottom of the Well: The Impact of International
Trials for Wartime Rape on Women’s Agency’ (2004) International Feminist Journal of Politics
6(1): 110-128. Mertus concludes that ‘tribunals alone do not serve [victims’] need for creating a
record, achieving justice, remembering or forgetting’ and that alternative and complementary
processes are needed to facilitate the empowerment of women in the aftermath of war. See also
Elizabeth Neuffer, The Key to My Neighbor’s House: Seeking Justice in Bosnia and Rwanda.
London: Bloomsbury, 2001.

9 Judith G. Gardam and Michelle J. Jarvis, Women, Armed Conflict and International Law, The
Hague: Kluwer Law International, 2001, at p.184.

100 See further Judith Gardam, “Women and Armed Conflict: The response of international law’,
Helen Durham and Tracey Gurd (eds). Listening to the Silences: Women and War, Leiden,
Boston: Martinus Nijhoff, 2005: 1009-124.

101 ~pristine Bell and Catherine O’Rourke, ‘Does feminism need a theory of transitional justice?’
(2007) International Journal of Transitional Justice 1: 23-44 at p. 23 and Katherine M. Franke,
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that transitional justice outcomes for women should be judged on whether they
provide recognition and redistribution, as mentioned above in the thesis
argument.lo2 While transitional justice mechanisms can do both, Franke decides
that they are mostly engaged with recognition-based justice projects and that this
has come at a cost to the individual women involved, while the limited script

- . 103
offered to women casts them only as victims of sexual violence. 0

My thesis therefore explores the broader question as to why and how these
limitations in the legal and social outcomes for women have occurred—are the
deficiencies due to gaps in the law or are they structurally embedded—‘hard-
wired’—in the law itself? What if international law is not as relevant to

transitional justice processes as international lawyers think it jg7104

Part3 Chapter outline

In Chapter One, I provide a brief background on the historical backdrop of East
Timor from 1975 to 1999, including the situation of women. I then outline the
transitional justice choices made by the UN in East Timor and Indonesia after

1999 to 2007, and their basis in international law.

This chapter also presents the evidence that the cultural and political realities of
women in East Timor were and remain extremely complex and fluid. Timorese

women play multiple roles, including in government, politics and transitional

‘Gendered Subjects of Transitional Justice’ (2006) Columbia Journal of Gender and Law 15(3):
813-828.

102 Katherine M. Franke, ibid, p. 813.

103 Katherine M. Franke, ibid.

104 gee further, Hilary Charlesworth, ‘Saddam Hussein: My part in his downfall’ (2005)
Wisconsin International Law Journal 27: 127-143.
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justice systems, which will be outlined in detail in relation to the different
mechanisms. Women played an active role in the liberation movement (Buibere
paints only one portrait)los, and at times were armed fighters in the guerrilla
movement and are therefore also potential perpetrators of international crimes.
The equality of women occupied a central place in the liberation ideology of
FRETILIN,'% and continued to be one of the party's key platforms when it
gained a parliamentary majority in the 2001 elections. ‘%7 This is reflected in the

Timorese Constitution, as will be examined.'%®

Despite this complexity, Timorese women’s groups have identified some general
problems for women in the post-conflict period, which include: the failure of
domestic and international law to adequately address gender-based persecution
experienced during the Indonesian occupation from 1975 to the present; the
impact of poor economic and social conditions, including bars to property
ownership; the failure of policy or law to provide acknowledgment or
compensation for survivors of gender-based persecution or the children born of
rape; the failure of domestic law to protect women from the escalation of

domestic violence post-independence; obstacles to participation in pre and post-

105 Rebecca Winters (ed). Buibere: Voice of East Timorese Women. Darwin, NT: East Timor
International Support Center, 1999.

106 See for example, the Magna Carta concerning Freedoms, Rights, Duties and Guarantees for
the People of East Timor adopted by the National Council of East Timorese Resistance (CNRT),
Peniche, Portugal, 25 April 1998.

Y pora fascinating narrative-based description of the situation of post-independence women, see
Irena Cristalis and Catherine Scott, Independent Women. The Story of Women’s Activism in East
Timor. Progressio: London, 2005.

108 See further Organizagio Popular da Mulher Timor (OPMT - The Popular Organisation of East
Timorese Women, or Fretilin women’s arm), ‘Letter to the editor: Response to Kirsty Sword
Gusmio’s opinion in The Australian newspaper dated 7 July 2006’, published 8 July 2006 at
Appendix D.
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independence decision-making, including representation in formal elections; and
obstacles to participation in key decisions about transitional justice mechanisms,

such as amnesties.'”

Chapter Two examines theoretical questions about whether there is a role for
international law at all in transitional justice choices for modemn post-conflict
states, and if so, what might be its impact on women involved in the relevant

transitional justice processes.

I posit that international law impacts on transitional justice mechanisms in three
primary ways. The first impact is normative, in that international law seeks to
categorise what behaviour can be considered a crime under international law.
The second impact, consequent on the categorisation of certain behaviours into
crimes, is that international law places an obligation to prosecute and punish
certain crimes and designates individual responsibility for those crimes, although
the obligation falls both on the violating state and the international community.
The third impact, again consequential, is that the categorisation of offences

influences what is tried and with what priority, termed prosecution strategies.

I set out the ‘legalist’ versus ‘realist’ arguments over the obligation to punish in
international law. Most international lawyers believe international law is central
to the project of transitional justice because it imposes an obligation on States to

punish individuals guilty of the most serious violations of international law, and

109 Susan Harris Rimmer. ‘Untold Numbers: East Timorese Women and Transitional Justice’.
Sharon Pickering and Caroline Lambert (eds). Global Issues, Women and Justice. Sydney:
Federation Press, 2004: 335-366.
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this determines that trials must be among the mechanisms chosen (the ‘legalist’
approach). The counter-point to this position posed by ‘realist’ political scientists
is that these choices should be left entirely to the post-conflict state concerned in
the interests of democracy and stability. I argue that both theoretical positions are
based on the absence and silence of women. A third-way counter-narrative to
both positions is examined—that so-called ‘realist’ international relations
theorists focus only on elite men as the subject of discourse and do not describe
the reality of women’s lives or the complexity of gender roles,''? but for much
the same reasons the gendered nature of international law means that it too will

be resistant to the lived experience of women.'!!

In Chapters Three to Five, I consider how this theoretical examination plays out
in relation to the case study of East Timor, focusing on the UN trials in Dili, the
Jakarta trials and the truth commissions. The transitional justice choices in East
Timor were novel and informed by previous experiences of the UN in other
countries. Secretary-General Kofi Annan went so far as to call Timor a ‘child of
the international community’.'"> Moreover, crucial precedents have been set
regarding the definition and prosecution of gender-based violence under

international criminal law. There have been breakthroughs in the area of State

10 \Gendered and feminist analysis [of international relations] reveal that the state is in almost all
cases male-dominated, and is in different ways a masculinist construct. It is simply not possible
to explain state power without explaining women’s systematic exclusion from it'. Jan Jindy
Pettman. Worlding Women: A Feminist International Politics. St. Leonards, NSW: Allen and
Unwin, 1996 atp. 5.

See especially Karen Engle, *Feminism and Its (Dis)contents: Criminalizing Wartime Rape in
Bosnia and Herzegovina’ (2005) The American Journal of International Law 99(4): 778-816.
12 Security Council media release, ‘United Nations determined not to abandon Timor-Leste at
critical time of need,” SC/8745 13 June 2006. See adverse comment on this phrase by Charles
Scheiner, ‘Suggestions for the Next United Nations Mission in Timor-Leste’, Timor-Leste
Institute for Reconstruction Monitoring and Analysis (La'o Hamutuk), 22 June 2006.
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obligations to punish violations, such as the establishment of the ICC and the
doctrine of complementarity. But these global developments have not yet
translated into local gains for Timorese women. I examine reasons why
international lawyers may have misunderstood the nature of the role that

international law plays in post-conflict states.

Chapters Three and Four deal with the Dili and Jakarta trials, assessing the
operations of the trials, specific cases and jurisprudence produced by the courts
and the overall experience of women complainants. Notably, the operation of the
trials is contrasted with the reality of the experience of women outlined in
Chapter One, and the aims of transitional justice theory outlined in Chapter Two,
to see if the design and results of the mechanism met the experience of gender

persecution, and fulfilled the existing requirements of international law.

The effectiveness of the mechanisms is judged according to four main criteria as
applied to women. The first criterion is whether victims of serious violations and
their relatives obtain any measure of restorative justice. For example, do they
receive reparations, including compensation, restitution, rehabilitation,
satisfaction and guarantees of non-repetition? Second, in the wider interests of
reconciliation and ending impunity, does the process provide a full and truthful
account of the events that took place in East Timor from 1975 to 19997 Third, are
perpetrators of serious crimes, including crimes against humanity, held to account

for their actions in accordance with international law according to the principles
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of retributive justice? Finally, is there an effective justice process that contributes

to preventing such crimes from occurring in the future?

Chapter Five focuses on gender issues in the operation and outcomes of the
Commission for Reception, Truth and Reconciliation process in East Timor (‘the
CAVR’). The Final Report entitled Chega!/ (‘No more, stop, enou. ” in
Portuguese) was released in late 2005 and details gender-persecution in East
Timor from 1975 to the present. The Report did not win full acceptance by the
Timorese Government, mainly due to controversial recommendations about

national and international reparations.

The chapter focuses on two particular issues raised in the Chega! Report which
are of enormous importance to women in post-independence East Timor; the
experience of forced maternity and raising children born of rape; and the sharp
increase in domestic violence and its relationship to the years of a@ed conflict.
These issues are entirely absent in the prosecution-based transitional justice
processes. As well as a special session dedicated to women and mandated
participation of women, the CAVR introduced a novel program of urgent
reparations which has some important potential for addressing the post-conflict
needs of survivors of gender-violence. However, any assessment of the CAVR
also illustrates the liniits of a purely restorative justice approach. Another such
mechanism, the Joint Truth and Friendship Commission between East Timor and

Indonesia has so far disappointed Timorese women stakeholders in every respect.

I conclude with a summary of the findings and ideas for future research.
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Conclusion

This dissertation attempts to explain why, even if formal justice outcomes are
lacking for all Timorese, women in that society may generally receive no overall
benefit from transitional justice outcomes compared to men, despite their
contribution to achieving independence. This then raises the crucial question—
transitional justice rests on the assumption that there has been a transition from a
state of conflict to a state of peace, however uneasy. If women are still
experiencing serious levels of domestic violence and economic deprivation,
commensurate with their experience of violence during the proclaimed conflict,
have they entered a state of transition at all? If we ask the question—transition to
what?—then the next logical question is therefore —justice for whom? These
questions may hold implications for women’s participation in rebuilding the rule

of law in East Timor.

The strategies of improving trials and their alternatives are valuable but I argue
that feminist advocates need to be more creative about possible options which go
to the structural nature of gender discrimination in both war and peacetime, and
are capable of making tangible improvements to women’s enjoyment of rights,
especially economic, social and cultural rights. The case study of Timor also
highlights that future justice interventions will need to be more informed by and
responsive to challenges to a legalist approach from 'realist’ conceptions of
international relations, so that transitional justice strategies are not pursued

without political will and resources to match. Focusing on the Timor experience
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shows us that the most fundamental impact of international law within the
emerging field of transitional justice studies, the obligation to punish, is in need

of feminist analysis and reinvention.

President Xanana Gusmao stated in 2002 that ‘[w]e must do our best to eradicate
all sentiments of hatred, of revenge. If you still feel like this, then you are living
with the ghosts of the past.’'"® Bishop Belo countered: ‘I hear the voices of
widows, the complaints of raped women, of orphans. They don’t like to live
together and meet in the street their perpetrators.”"™* The ‘ghosts of the past’ for -
many women are living threats. These contrasting attitudes, State versus Church,
male versus female, capture neatly one of the key dilemmas of transitional

justice—who is to bear the cost of the compromises made for peace?

It is easy to empathise with Gusméo in his publicly articulated dilemmas over
pursuing the best future for his country. East Timor is poor, with a giant, hostile
neighbour and vulnerable borders. Within Timor, peace is fragile, as shown by

the April-May 2006 Dili riots and 2007 election violence.

However, the question of compromise for peace cannot be answered by a
democratic society, or a society that hopes to become democratic, without
properly considering the perspective of women. The society and the international
community must in the first instance know what those costs have been for the

women of Timor and the contribution women made to independence. Even

13 Associated Press, ‘Revenge is Low on the List of Priorities’, The Weekend Australian, 18-19
May 2002, p. 15.
114 Associated Press, ibid.
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where gender persecution is acknowledged, there are two contrasting narratives—
one of victims or even scapegoats, and one of survivors and fighters in the
independence struggle, which have different consequences for the status and

redress of women.

Ultimately, women should be able to negotiate any compromises to be made for
peace, not have compromise thrust upon them. South African poet and journalist
Antjie Krog reflected on her experience covering the South African Truth and

Reconciliation Commission for national radio in the following bittersweet terms:

The word ‘reconciliation’ is my daily bread. Compromise, accommodate,
provide, make space for. Understand. Tolerate. Empathise. Endure... without
it, no relationship, no work, no progress is possible. Yes, piece by piece, we

die into reconciliation.'”
The message Krog sends us is that the price of transitional justice may be a heavy
price to be paid by women, not the coveted prize often presented by international

lawyers.

1s Antjie Krog. Country of My Skull: Guilt, Sorrow and the Limits of Forgiveness in the New
South Africa. Johannesburg: Vintage Press, 1999.
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Chapter One Cecelia Soares recalls—East Timor as case
study

On UN Human Rights Day, 10 December 2005, Cecelia Soares related her
memories of the Indonesian invasion to the Inter-Press Service. On 7 December,
1975, she had been married for a year, and three months earlier had given birth to
a baby girl. Soares observed:

I used to live near the Dili port and on that day I saw planes dropping
Indonesian paratroopers. And that was the day my life was shattered forever...

The next thing I knew there were battleships firing shells. It was frightening. I
ran home, grabbed my baby, and then just ran to the hills. I tried looking for

my husband, but he was nowhere to be seen.’

Soares further relates how for four years, she and her daughter lived with the
Falintil resistance in the hills, until they were captured by Indonesian troops and

sent to prison on Atauro Island, 22 kilometres north of Dili.

Tt was hell there. There wasn't enough food; we were tortured; and my girl who

was now about four died of hunger.?

Soares said she once tried to commit suicide but was saved by a priest who told

her that Timor would be free someday and all the suffering would end. In an

! Sonny Inbaraj, ‘Human Rights Day: East Timor Invasion Leaves Haunting Legacy’, Inter-Press
Service, Dili, 10 December 2005.

2 Sonny Inbaraj , ibid. See also Commission for Reception, Truth and Reconciliation (CAVR).
‘Chapter 7.3 Forced displacement and famine’. Chega! Final Report of the Commission for
Reception, Truth and Reconciliation. Dili: Commission for Reception, Truth and Reconciliation,
2005.
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independent East Timor in 2005, she was washing clothes for foreign aid workers

staying in a local hotel.

Soares’ story is illustrative of the occupation of East Timor. A brief history of
Timor is presented, so the reader understands the choice of case study in this
thesis and its key features. The evidence of gender-based violence during the
occupation is also presented. An introduction to the judicial and non-judicial
transitional justice mechanisms employed in relation to the Timor conflict is then

set out.

Part1: History of the conflict

East Timor became a Portuguese colony in the 16th century. In 1960 it was
deemed by the UN General Assembly a ‘non-self governing territory’.> In 1974
the colonial power Portugal withdrew from East Timor and a brief civil war
followed. After achieving nine days of independence, declared by the
Revolutionary Front for an Independent East Timor (Frente Revolucionaria de
Timor Leste Independente, or Fretilin) on 28 November 1975, Indonesian forces

occupied and annexed East Timor.*

An estimated 20,000 Indonesian troops were deployed to the region by the end of

1975. While casualty estimates vary, anywhere from 60,000-100,000 Timorese

3 See UN General Assembly Resolution 1542(XV) of 16 December 1960.
4 An excellent summary of the history of East Timor is contained in the International Commission

of Inquiry on East Timor, Report of the International Commission of Inquiry on East Timor to the
Secretary-General. UN Document A/54/726. 31 January, 2000, at paras. 18-36.
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were probably killed in the first year after the violence began in 1975.° Timor was
declared the 27th province of Indonesia on 31 May 1976. Indonesia’s claim over
Timor was never accepted by the UN, and was only unilaterally accepted by one

nation, Australia.’

In 1979 the U.S. Agency for International Development estimated that 300,000
East Timorese (nearly half the population) had been uprooted and moved into
camps controlled by Indonesian armed forces.” During the 25 year occupation of
Indonesia, the UN documented a series of massacres including in Kraras (August
1983), Santa Cruz (2 November 1991), Maubara and Liquica (4-6 April 1999)

and Dili (17 April 1999).®

The exact number of Timorese deaths at the hands of Indonesian military is not
definitively known, with estimates ranging from 120 000 to 230 000.° On

November 12, 1979, Indonesia’s foreign minister, Mochtar Kusumaatmadja,

3 James Dunn cites a study by the Catholic Church suggesting that as many as 60,000 Timorese
had been killed by the end of 1976. This figure does not appear to include those killed in the
period between the start of the civil war in August 1975 and the invasion on December 7. See
James Dunn, ‘The Timor Affair in International Perspective,” P. Carey and G. Carter Bentley
(eds), East Timor at the Crossroads: The Forging of a Nation. London: Cassell, 1995, at p. 66.
The 100,000 figure is cited in Hamish McDonald, Desmond Ball, James Dunn, Gerry van
Klinken, David Bourchier, Douglas Kammen, and Richard Tanter (eds). Masters of Terror:
Indonesia's Military and Violence in East Timor in 1999. Strategic and Defence Studies Centre
Canberra Paper #145. Canberra: Australian National University, 2002, at p. 215, and also in John
Taylor’s chronology, ‘East Timor: Contemporary History,” P. Carey and G. Carter Bentley (eds),
East Timor at the Crossroads: The Forging of a Nation. London: Cassell, 1995, at p. 239.
McDonald’s figure includes the pre-invasion period while Taylor’s does not.
® There was arguably de facto acceptance by other nations. See Case Concerning East Timor
gPortugal v. Australia) International Court of Justice General List No. 84, 1995 1.C.J. 90 (1995).
William Burr and Michael L. Evans (eds), Ford and Kissinger gave green light to Indonesia’s
invasion of East Timor, 1975: New Documents Detail Conversations with Suharto. National
Security Archive Electronic Briefing Book No. 62, 6 December 2001.
8 James Dunn, East Timor: a rough passage to independence. (3rd ed). Double Bay, NSW:
Longueville Books, 2003.
% Adam Schwarz, A Nation in Waiting: Indonesia’s Search for Stability. Boulder: Westview
Press, 2000, at p. 205.
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estimated that 120,000 people had died in East Timor since 1975.°° Amnesty
International estimates that 200,000 died from military action, starvation or
disease from 1975-1999." A genocide expert Ben Kiernan has noted that the
deaths must also be seen in context of the total original population base of just

700,000 people."

The Final Report entitled Chega! (‘Enough’ in Portuguese) by Timor's
Commission for Reception, Truth and Reconciliation (CAVR) released in 2006
says that an upper estimate of 183,000 died as a result of both killings and deaths
due to privation.13 CAVR's estimate of the minimum total number of conflict-
related deaths is 102,800 (plus or minus 12,000). The report finds that 18,600
non-combatant East Timorese were killed or disappeared and at least 84,000
more died as a direct result of displacement policies during Indonesia's

occupation.'*

Ongoing and systematic violations were prevalent in all areas of East Timor life,
specifically targeting the civilian population, and included loss of employment

and livelihood; repression of cultural traditions, including language and religion;

10 See John Taylor’s chronology, ‘East Timor: Contemporary History,” P. Carey and G. Carter

Bentley (eds), East Timor at the Crossroads: The Forging of a Nation. London: Cassell, 1995, at
. 240.

?1 See Amnesty International, ‘200,000 Dead. Enough is Enough.” New York Times

(advertisement), 23 September 1999.

12 4BC Radio Asia-Pacific. “East Timor: Indonesia's Actions 'Genocide' says Expert.’ 29 August

2001.

B Commission for Reception, Truth and Reconciliation (CAVR). Chega! Final Report of the

Commission for Reception, Truth and Reconciliation. Dili: Commission for Reception, Truth and

Reconciliation, 2005.

14 M ark Forbes, ‘Indonesian Rule Led to 100,000 East Timor Dead’, Sydney Morning Herald, 20

December 2005: John McBeth, ‘Commentary: Juggling Pragmatic Politics with Bloody Past’, The

Straits Times (Singapore), 19 December 2005.
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lack of access to basic needs including health care; loss of home and property,
and forced displacement.15 The UN Commission on Human Rights condemned
the imprisonment of thousands of activists (most notably Xanana Gusméao in
1992), the exile of thousands more and incidences of torture, assault and
inhumane treatment against Timorese resistance and civilians; including

systematic gender persecution outlined below. 16

Contemporaneously within Indonesia a political transition began in 1998 after 33
years of widespread human rights abuses committed by the armed forces and
other groups under the ‘New Order’ regime led by General Soeharto.” In
January 1999, against a backdrop of economic crisis, Indonesian President
Habibie unexpectedly announced that the East Timorese would be allowed a
referendum to decide between greater autonomy within Indonesia or a transition
to independence. A formal agreement between Indonesia, Portugal and the UN
was reached on 5 May 1999 which established the United Nations Mission in
East Timor (UNAMET) to organise a referendum. According to the agreement,
Indonesia was to provide the security for the ballot.”® Voter registration began on

16 July 1999, with teams of independent observers reporting serious accounts of

15 Commission for Reception, Truth and Reconciliation (CAVR). ‘Chapter 7.3 Forced
displacement and famine’, Chega! Final Report of the Commission for Reception, Truth and
Reconciliation. Dili: Commission for Reception, Truth and Reconciliation, 2005.

16 Henry J. Steiner & Philip Alston, International Human Rights in Context: Law, Politics,
Morals: Text and Materials, (2™ ed), Oxford: Oxford University Press, 2000, pp. 672-694.

17 Hilmar Farid and Rikardo Simarmata, ‘The Struggle for Truth and Justice: A Survey of
Transitional Justice Initiatives Throughout Indonesia’, International Center for Transitional
Justice Occasional Paper Series, January 2004, at p. 20. See also Mary S. Zuburchen, ‘History,
Memory and the ‘1965 Incident’ in Indonesia’ (2002) 42 Asian Survey 564, at p. 564; and M.N.
Djuli and Robert Jereski, ‘Prospects for Indonesia’s Survival’, (2002) 11 The Brown Journal of
World Affairs 35: 38-9, at p. 40.

13 Between the Republic of Indonesia and the Portuguese Republic on the Question of East Timor
(5 May Agreements), Annex 1, Article 3.
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political violence by the Indonesian military (Tentara Nasional Indonesia, or

TNI) and paramilitary groups, designed to intimidate voters."

A popular consultation was held on 30 August 1999. On 4 September 1999, it
was announced that 78.5% of the population had voted against East Timor
remaining as part of Indonesia, and therefore independence would be granted to
the territory.zo The announcement of the ballot result on 4 September 1999
resulted in immediate acts of violence, a scorched earth policy, looting, massive
evacuations and forced deportation of the population. In the months surrounding
the 1999 vote, pro-Jakarta militias killed an estimated 1,400 people, burned towns
to the ground, destroyed 80 percent of the territory's infrastructure and forced or
led more than a quarter of a million villagers into Indonesian-ruled West Timor.*’

There were also concerns about the possibility of genocide raised by members of

the international community observing the referendum violence.?
1.1 Situation of women 1975 — 1999

Prior to 1975, information on the situation of Timorese women is sparse. Timor is
described as a heavily patriarchal society, influenced by layers of indigenous

beliefs and Portuguese colonialism and Catholicism, where most women are

19 Gee further Hamish McDonald et al (eds) Masters of Terror: Indonesia’s Military and Violence
in East Timor in 1999, Canberra Papers on Strategy & Defence No. 145, Canberra, Australian
National University, 2002.

2 KPP-HAM, Full Report of the Investigative Commission into Human Rights Violations in East
Timor (KPP-HAM)’, in Hamish McDonald et al (eds.) Masters of Terror: Indonesia’s Military
and Violence in East Timor in 1999, Canberra Papers on Strategy & Defence No. 145, Canberra,
Australian National University, 2002 at p. 16.

21 KPP-HAM, ibid, at p.17.

2 Deputy British Representative to the United Nations Stewart Eldon, statement to the Security
Council, 11 September 1999. See also Matthew Jardine, East Timor: Genocide in Paradise.
Tuscon, AZ: Odonian Press, 1995, at p.62.
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illiterate subsistence farmers.?> An ethnographic study into fertility and gender in
East Timor by David Hicks made several observations about gender relations:
including that masculine is considered superior to feminine as the adult (father) is
superior to the child.** Unverified numbers of Timorese women were also kept
as ‘comfort women’ during the Japanese occupation of Timor in World War II
from 1942—1945; with two Timorese women testifying at the Women's

International War Crimes Tribunal in Tokyo in 2000.%

Most of the scarce available information about Timorese women from 1975 to
1999 concerﬁs their experience of sexual violence. During the occupation from
1975 to 1999, an unverifiable nurhber of Timorese women were abducted, raped
and impregnated by Indonesian solders, often kept captive under slavery-like
conditions, and later rejécted by their families. A more acute form of gender-
based violence occurred during the post-referendum violence during 1999: the
systematic rape of East Timorese women in the context of the forced deportation

of over 250 000 people into camps in West Timor.?®

2 Emily Roynestad, Are Women Included or Excluded in Post-Conflict Reconstruction: A Case
Study from Timor-Leste. United Nations Division for the Advancement of Women (DAW) Expert
Group Meeting on ‘Peace agreements as a means for promoting gender equality and ensuring
participation of women — A framework of model provisions’ EGM/PEACE/2003/BP.1 31.
Ottawa, Canada, 10-13 November 2003.
24 David Hicks, Tetum Ghosts and Kin: Fertility and Gender in East Timor (2nd Ed.). Waveland
Press: USA, 2004.
25 See further Alexis Dudden, ‘“We came to tell the truth: Reflections of the Tokyo Women’s
Tribunal’, (2001) Critical Asian Studies 33(4): 591-602.

Special Rapporteurs, United Nations. Report on the Joint Mission to East Timor Undertaken by
. the Special Rapporteur on Extrgjudicial, Summary or Arbitrary Executions, the Special
Rapporteur on the Question of Torture, and the Special Rapporteur on Violence against Women,
Its Causes and Consequences. Situation of Human Rights in East Timor. Based on visit between
4-10 November 1999. UN Document A/54/660, Geneva: United Nations, 10 December 1999.
Primary materials on the experience of women in the East Timor conflict used in this thesis were
collated primarily from witness testimony given to the UN investigative teams and KPP Ham,
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There are no accurate statistics on sexual violence during the occupation until
1999 and consequently during the period of forced deportation and internment in
West Timor. However, a wealth of anecdotal evidence shows that gender-based
international crimes in Timor have been widespread since 1975, and were rife
during the 1999 violence. Testimonies to this effect have been collected by the
United Nations,” human rights NGOs such as Amnesty International,® the
Indonesian Human Rights Commission KPP HAM,” Australian journalists,” and

most importantly, East Timorese NGOs themselves.”

The most comprehensive overview of sexual violence in Timor appears in
Chapter 7.7 of the report by the CAVR entitled Chega!32 The CAVR recorded

853 cases of sexual violence but concluded:

Ham, trials and CAVR hearings. Other important sources included reports issued by various UN
organs including the Commission on Human Rights and Special Rapporteurs, the UN missions in
East Timor, East Timorese and international NGOs and government records from the United
States, Portugal, Indonesia and Australia. The material is informed by the author’s background
visit to East Timor in 2001 and informal interviews with East Timorese women and NGOs on file
with author.

27 See especially the Report of the International Commission of Inquiry on East Timor to the
Secretary-General. UN Document A/54/726. 31 January, 2000. Report of the Security Council
Mission to Jakarta and Dili, $/1999/976, 14 September 1999. Report of UN Special Rapporteurs:
Situation of human rights in East Timor. Based on visit between 4-10 November 1999. UN
Document A/54/660, 10 December 1999.

28 Amnesty International. East Timor Justice - past, present and future. Al Index ASA
57/001/2001. London, 27 July 2001.

29 KPP-HAM. Full Report of the Investigative Commission into Human Rights Violations in East
Timor. Jakarta: KPP-HAM, 2000.

3% Hamish McDonald, Desmond Ball, James Dunn, Gerry van Klinken, David Bourchier, Douglas
Kammen and Richard Tanter (eds). Masters of Terror: Indonesia's Military and Violence in East
Timor in 1999. Strategic and Defence Studies Centre, Australian National University Canberra
Paper No. 145, 2002.

31 See generally N Godinho, UN Security Council ‘Arria formula’ meeting on the implementation
of Security Council Resolution 1325, 30 October 2001 and Fokupers, Gender-based Human
Rights Abuses during the Pre and Post-Ballot Violence in East Timor, 2000.

32 Commission for Reception, Truth and Reconciliation (CAVR). ‘Chapter 7.7 Sexual Violence’,
Chega! Final Report of the Commission for Reception, Truth and Reconciliation. Dili:
Commission for Reception, Truth and Reconciliation, 2005.
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[tJhe Commission notes the inevitable conclusion that many victims of sexual
violations did not come forward to report them to the Commission. Reasons for
under-reporting include death of victims and witnesses (especially for earlier
periods of the conflict), victims who may be outside Timor-Leste (especially in
West Timor), the painful and very personal nature of the experiences, and the
fear of social or family humiliation or rejection if their experiences are known
publicly. These strong reasons for under-reporting and the fact that 853 cases
of rape and sexual slavery, along with evidence from about another 200
interviews were recorded lead the Commission to the finding that the total
number of sexual violations is likely to be several times higher than the number
of cases reported. The Commission estimates that the number of women who
were subjected to serious sexual violations by members of the Indonesian

security forces numbers in the thousands, rather than hundreds.®

In a 2004 study of 288 women, one in four East Timorese women reported being
exposed to violence during 1999.3*  Leading Timorese women’s NGO
FOKUPERS has documented 46 cases of rape during the 1999 violence: nine of
them by Indonesian soldiers, 28 by pro-Jakarta militias, and nine of them joint
attacks by militias and soldiers. Eighteen were categorized as mass rapes. ‘Many
of these crimes were carried out with planning, organisation and coordination,” a
FOKUPERS report states. ‘Soldiers and militias kidnapped women together and

shared their victims.”>

In the camps in West Timor where tens of thousands of women were forcibly

deported, a fact-finding team in one study alone found 163 different cases of

33 Commission for Reception, Truth and Reconciliation (CAVR), ibid.

M Hynes, J Ward, K Robertson and C Crouse, ‘A Determination of the Prevalence of Gender-
based Violence among Conflict-Affected Populations in East Timor’ (2004) Disasters 28(3): 294-
321.

35 Agence France Presse, ‘Scars of vote violence remain real for many East Timor women’,
2000.
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violence against 119 women, and noted serious impacts of sexual violence on
women’s health. There is still a serious campaign by activists, including the then
First Lady of East Timor, Australian Kirsty Sword Gusmio, to obtain the release
of several young women in the refugee camps of West Timor who are thought to

be held against their will as ‘war trophies’ by militia leaders.”

The Special Rapporteur on Violence against Women, during a joint fact-finding
mission in November 1999 together with the Special Rapporteur on extrajudicial,
summary or arbitrary executions and the Special Rapporteur on the question of
torture, found evidence of widespread violence against women in East Timor
during the period [from January 1999]. They concluded that ‘the highest level of
the military command in East Timor knew, or had reason to know, that there was
widespread violence against women in East Timor.”*® The Rapporteurs reported
that:

Rape was used by the military as a form of revenge, or to force the relatives out

of hiding. Much of the violence against women in East Timor was perpetrated

in the context of these areas being treated as military zones ... rape by soldiers

in these areas is tried in military tribunals, and not before an ordinary court of

law. Under Indonesian law, for a rape to be prosecuted it required

corroboration — including the testimony of two witnesses. Women lived in a

36 Tim Kemanusiaan Timor Barat, ‘Violence against IDP/refugee women — Report of TKTB
(Tim Kemanusiaan Timor Barat) findings in IDP/Refugee Camps in West Timor’, August 2000.
37 Diane Farsetta, ‘East Timorese Refugees in Militia-Controlled Camps’. M. H. C. Pus (ed). The
Devastating Impact of Small Arms & Light Weapons on the Lives of Women: A Collection of
Testimonies, WILPF for International Action Network on Small Arms (IANSA) Women's
Caucus, 2001. Note the case of 15-year-old Juliana dos Santos in particular.

38 Special Rapporteurs, United Nations. Report on the Joint Mission to East Timor Undertaken by
the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, the Special
Rapporteur on the Question of Torture, and the Special Rapporteur on Violence against Women,
Its Causes and Consequences. Situation of Human Rights in East Timor. Based on visit between
4-10 November 1999. UN Document A/54/660, Geneva: United Nations, 10 December 1999.
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realm of private terror, for any victims or witnesses who dared to take action

were intimidated with death threats.”

An article titled ‘Raping the Future’ concurred that:

Since their homeland was invaded in 1975, the women of East Timor have felt
the brunt of some of the Indonesian military's most egregious human-rights
violations: They have been raped in the presence of family members, forced to
marry Indonesian soldiers, subjected to torture by electric shock, sexually
abused, and forcibly sterilized. East Timorese women have been forced to bear
much of the load of what many believe is an Indonesian government plan to

eliminate the East Timorese culture. ¥

Miranda Sissons wrote a careful examination of human rights abuses perpetrated
through the implementation of the Indonesian national population control
program, Program Keluarga Berencana (the ‘KB program’) in 1997. Her report
alleged that the Indonesian government targeted indigenous Timorese in
particular for ‘reproductive oppression’, and that these practices might constitute
a breach of the Convention on the Prevention and Punishment of the Crime of
Genocide, which prohibits intentional limitation of births within a specific

national, ethnic, religious, or racial group.41

The report states that the first phase began from the time of the Indonesian
invasion and extended through the mid-1980s. The report alleges that Indonesian
soldiers raped and impregnated East Timorese women and girls, mutilated

pregnant women, and covertly sterilized them. The second phase, which extended

39 Report of UN Special Rapporteurs, ibid.

40 Tim Eaton, ‘Raping the future’, Mother Jones Magazine, San Francisco, 26 August 1999.

1 Miranda Sissons, From One Day to Another: Violations of Women’s Reproductive and Sexual
Rights in East Timor. East Timor Human Rights Centre, Melbourne, 1997.
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to the late 1990s, saw further covert sterilization and coerced contraception of

East Timorese women through the World Bank-funded population control KB

progra.m.42

1.2 Post-conflict Timor

In late 1999, Security Council Resolution 1264 approved the immediate dispatch
of the Australian-led, International Force for East Timor (INTERFET), and
expressed concern at ‘reports indicating that systematic, widespread and flagrant
violations of international humanitarian and human rights law have been

committed in East Timor’ and stressed individual responsibility for these acts.?

UNTAET was established under UN Security Council Resolution 1272 of 25
October 1999. It was the executive and legislative authority from 25 October
1999 until East Timor became independent on 20 May 2002. The UN Special
Representative to East Timor, Sergio de Mello (the transitional administrator)
became the executive and law making authority for East Timor on 25 October

1999.

The resolution also condemned all acts of violence in the Indonesian claimed
province of East Timor, demanded that those responsible be brought to justice

and called for all parties to cooperate with investigations into reports of

42 \iranda Sissons. ibid.
3 UN Doc. S/RES/1264 (1999).
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systematic, widespread and flagrant violations of international humanitarian law

and human rights law.*

Investigations into the post-ballot violence were carried out by special UN teams,
in particular the International Commission of Inquiry on East Timor (ICIET),”
and by the National Human Rights Commission (Komisi Nasional Hak Asasi
Manusia, or Komnas HAM) in late 1999.* Komnas HAM used its powers under
a government regulation expressly issued for the purpose to set up a special team,
the National Commission of Inquiry onl Human Rights Violations in East Timor
(Komisi Penyelidik Pelanggaran HAM di Timor Timur, or KPP HAM), to
investigate human rights abuses in East Timor during the period from 1 January

to 25 October 1999,

In a letter of 31 January 2000 accompanying the International Commission of

Inquiry (ICIET) report, Kofi Annan wrote of the violence in 1999:

...[T]he actions violating human rights and international humanitarian law were
directed against a decision of the Security Council and were contrary to the
agreements reached by Indonesia with the United Nations to carry out the
decision of the Security Council. This fact reinforces the need to hold the
perpetrators accountable for their actions... The International Commission of
Inquiry found that the United Nations and the international community had a
particular responsibility to the people of East Timor in connection with
investigating the violations, establishing responsibilities, punishing those

responsible and promoting reconciliation. I believe the United Nations has an

* UN Doc.S/Res/1272 (1999)

45 Report of the International Commission of Inquiry on East Timor to the Secretary-General,
January 2000. UN Doc A/54/726 and $/2000/59, 31 January 2000.

6 KPP-HAM. Full Report of the Investigative Commission into Human Rights Violations in East
Timor. Jakarta: KPP-HAM, 2000.
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important role to play in this process in order to help safeguard the rights of the

people of East Timor, promote reconciliation, ensure future social and political

stability and protect the integrity of Security Council actions.”’

As a result of the recommendations of these investigations, three main
transitional justice mechanisms were established to address the crimes. Firstly, in
East Timor the UN set up the Serious Crimes Unit and Special Panels of the Dili
District Court and the Commission for Reception, Truth and Reconciliation

(CAVR).

In Indonesia the chosen transitional justice mechanism was the East Timor trials
at the Indonesian ad hoc Human Rights Court in Jakarta, as well as a proposed
truth commission (KKR). In 2005, East Timor and Indonesia agreed to set up a
Joint Truth and Friendship Commission, which would offer a full amnesty to all

who participated in violations in return for their cooperation.

At the same time, developments in governance and moves to independence were
as follows. The UN Mission of Support in East Timor (UNMISET) was to
withdraw from East Timor entirely in May 2004, but the Secretary-General
announced the Mission would stay for another year but be dramatically reduced

from almost 3,000 civilian and military personnel to 700 while the country

4T Kofi Annan, Identical letters dated 31 January 2000 from the Secretary-General to the
President of the General Assembly, the President of the Security Council and the Chairperson of
the Commission on Human Rights. New York, United Nations General Assembly. UN Doc.
A/54/726, 2000.
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becomes self-sufficient. In May 2004, roughly 1,650 peacekeeping troops, 300

civilian police and 1,000 civilian personnel were deployed in East Timor.*

In 2005, another extension was granted. The United Nations Office in Timor-
Leste (UNOTIL) was established by Resolution 1599 (2005) adopted by the
Security Council on 28 April 2005, with effect from 21 May 2005. UNOTIL was
mandated to support the development of critical State institutions by providing up
to 45 civilian advisers; support further development of the police through the
provision of up to 40 police advisers and support the development of the Border
Patrol Unit (BPU), by providing up to 35 additional advisers, 10 of whom may be
military advisers; provide training in observance of democratic governance and
human rights by providing up to ten human rights officers; and review progress in

all those tasks.”

Post-independence, there have been episodes of serious internal conflict in Timor.
Violence in the Timorese capital Dili in April and May between police, the
military and youths resulted in at least 37 persons killed, more than 150 injured
and some 150,000 persons displaced, as well as arbitrary arrests and detention by
the armed forces. There was significant damage to property, particularly looting

and burning of houses in Dili.

*® Traci Hukill, UN Wire. Dili, 4 May 2004.

49 Security Council, ‘Security Council Establishes One-Year Political Mission in Timor-Leste,
Unanimously Adopting Resolution 1599 (2005). UN Office Will Remain until 20 May 2006,
Supporting Development of Police, Border Patrol, Other Critical Institutions’. Press Release
SC/8371, New York, 2005.
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In mid-July 2006, 72,000 internally displaced persons were receiving food aid in
62 makeshift camps scattered throughout Dili, while up to 80,000 people had fled
to the countryside where they were sheltered by host families and in a very small

number of camps.50

In late June 2006 the United Nations High Commissioner for Human Rights, on
the request of the UN Secretary-General established a Special Independent
Commission of Inquiry for Timor-Leste which reported on 17 October 2006. The
Commission found that “failures of the rule of law and accountability were at the

heart of the events in April and May.” !

After the Dili riots in April/May 2006, the United Nations Integrated Mission in
Timor-Leste (UNMIT) was established, on 25 August 2006 by Security Council
Resolution 1704 with the priority of restoring public security (and replacing
UNOTIL). At full strength it included some 1,608 UN Police (UNPo)) as well as
34 military liaison and staff officers. UNPol will provide support to the Timorese
police force (PNTL) while it is being reconstituted, plus provide interim law

enforcement. It had an initial six-month mandate.

There has been considerable unrest across East Timor in relation to the
Presidential and Paralimentary elections in mid-2007. An estimated 600 houses
and confirmed 142 were allegedly burnt by pro-FRETILIN supporters in villages

between Viqueque and Baucau. In August, violence occurred in several places,

50 Report of the Secretary-General on Timor-Leste pursuant to Security Council resolution 1690
(2006), S/2006/628, 8 August 2006.

31 Report of the United Nations Independent Special Commission of Inquiry for Timor-Leste,
Geneva, 2 October 2006, para.136.
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including Dili and Metinaro, with two people reported as killed in Ermera. On 10
August 2007, a convent in Baucau was attacked and damaged, and a number of

female students at the convent were said to have been raped.52

1.3  Women in post-conflict Timor

As of August 2007, East Timor is the poorest country in Asia. According to a
United Nations Development Programme report on East Timor released in
January 2006, 90 out of 1,000 children die before their first birthday, half the
population is illiterate, 64 percent suffers from food insecurity, halflack access to
safe drinking water, and 40 percent live below the official poverty line, defined

by an income of 55 cents a day.>

New figures produced by the WHO in early 2002 show that twice as many
women die in childbirth in East Timor as anywhere else in East Asia or the
Western Pacific.* According to the WHO, there are only 196 midwives available
for a population of 800,000, and less than a quarter of East Timor’s women have
ready access to a health facility or a qualified midwife. The WHO says these

figures represent ‘an absolute tragedy.”>

52 Jill Joliffe, ‘Suffer the Children Caught in Timor Crossfire’, Canberra Times, 24 August 2007.
53 United Nations Development Program. ‘The Path out of Poverty’, Timor Leste Human
Development Report 2006, Dili, 2006

54 World Health Organisation, WHO's Contribution to Health Sector Development in East Timor,
WHO: Dili, July 2001, p. 10. Note also Manuela Leong Pereira, ‘Domestic Violence: A Part of
Women’s Daily Lives in East Timor,” La’o Hamutuk Bulletin, Vol. 2, No. 5, August 2001, a
special issue about women.

5> United Nations Development Program, ‘More women die in childbirth in East Timor than
anywhere in East Asia.” Press release for International Women’s Day. Dili, 8 March 2002.
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As of January 2004, domestic violence in East Timor accounted for some 45
percent of all crime cases in the young country and made up 67 percent of the
cases reported to the police. 51 percent of married East-Timorese women say
they feel unsafe in their relationship. An estimated 95,000 women had received
sterilizing injections since 1975; and over half of women in East Timor are

illiterate.*

The Dili riots in 2006 again underscored the vulnerability of women in present-

day Timor.>” The UN Secretary-General stated:

The mass displacement of people that resulted from the crisis has had
particularly adverse effects on women and children, including premature labour
and vulnerability to sexual abuse in overcrowded camps. The ongoing
humanitarian response should thus address the security and protection needs of
women and children and involve them in the planning, management and
delivery of humanitarian assistance and psychosocial support to heal their

trauma.5 8

Part2 : Overview of transitional justice mechanisms

Since 1945 there have been some 250 conflicts all over the globe, which have
caused between 70 to 170 million casualties.”” Only a handful of people have

been prosecuted, but recent research shows that since 1982 one third of conflicts

56 Sophie Boudre, ‘A Cruel History for East-Timorese Women.” Voices Unabridged E-Magazine
No 1 Jan-March 2004, 19 January 2004,

57 For a graphic account of the plight of women in camps due to the riots and ongoing violence
see Christine Kearney, ‘What it feels like to have to run’, Eureka Street 17:1, 23 January 2007.

58 Report of the Secretary-General on Timor-Leste pursuant to Security Council resolution 1690
(2006), S/2006/628, 8 August 2006 at para. 99.

M. Cherif Bassiouni. (ed), ‘Introduction.” Post-Conflict Justice. Transnational Publishers: New
York. 2002, at p. xv.
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have utilised some kind of legal transitional justice mechanism in the post-

conflict period.*

In 1992, the Security Council established the Commission of Experts to
investigate crimes arising out of the conflict in the Former Yugoslavia, headed by
expert M. Cherif Bassiouni. This was the first truly international effort to
investigate with the intent to prosecute international crimes, based on similar
commissions established by the Allies during World Wars I and IL. After that, the
International Tribunals for the Former Yugoslavia and Rwanda were established,
and then the International Criminal Court in 2002, along with a plethora of

tribunals and truth commissions around the globe.

2.1  Judicial mechanisms relating to East Timor

2.1.2 The serious crimes process

The preferred transitional justice mechanism for human rights advocates 1is

b1 There have been several key

usually an international criminal tribunal
precedents set in the past twenty years relating to international prosecutions and
reparation for victims in particular, with the apogee being the International

Criminal Court. The International Criminal Court is unable to deal with the

crimes committed in East Timor because the court cannot hear cases of crimes

€0 Jennifer Balint, “The place of law in addressing internal regime conflicts’, (1996) Law and
Contemporary Problems 59: 103.

6! 1 eslie Vinjamuri and Jack L. Snyder, ‘Advocacy and Scholarship in the Study of International
War Crime Tribunals and Transitional Justice’ (2004) Annual Review of Political. Science 7: 343-
362 at p. 345.
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that were committed before its inception, and the Rome Statute entered into force

in July 2002.

The UN Security Council can establish an ad hoc international criminal tribunal
mechanism in the interests of global peace and security under Chapter VII of the
Charter. The Council delegates the court with powers to compel the support of
Indonesia and other affected countries. Criminal tribunals have been established
in Yugoslavia (the ICTY) and Rwanda (the ICTR) by Security Council

Resolutions, making them subsidiary bodies of the Security Council.

There are several advantages to an international tribunal. Being part of the
Security Council gives an ad hoc tribunal financial security as they are funded
through assessed funds rather than voluntary contributions. This allows for a
longer time-frame in which to run trials. The use of international tribunals
underscores the international nature of the crimes committed in that it
acknowledges that all people and states have a responsibility to ensure justice is
served for such crimes, rather than just the state in which they were committed.

An international tribunal can therefore avoid the appearance of victor’s justice.

However, such a tribunal would only deal with the ‘authors’ of war crimes and
crimes against humanity: those who planned and prepared the violence. In the
Timorese context, these authors are generally senior Indonesian military ofﬁcialsv.
This means that Indonesian cooperation is required for their prosecution. The
political and diplomatic weight of the Security Council may be the only way to

pressure a State to hand over senior indicted officials. Threat of an international
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tribunal can also pressure a state into holding their own trials, an issue which is
explored at length in Chapter Five in relation to the setting up of the Jakarta ad

hoc Human Rights Court.

Finally, an international tribunal can take pressure for justice issues off fragile

states. As then President Gusmao enunciated:

What is the mandate of an international tribunal? It is to punish and to prevent
atrocities. I say, don't force East Timor to punish. Have an international
tribunal. The international community should deal with punishment of crimes,
not East Timor. We also committed crimes before 1975; if we wanted to start
to punish ourselves, we wouldn't exist as a community. If we talk about
prevention: Indonesia will not invade us again. Also, there was a process of
justice in Indonesia. Look at its size and population and how many challenges
they have to face today. We ask ourselves to be patient with us and with
Indonesia. They are dealing with their past. We don't want to undermine the

democratization process in Indonesia in which they do very well.”?

Instead of an international tribunal, the UN chose a ‘hybrid’ tribunal for East
Timor.”® A ‘hybrid’ court utilises domestic and international judges and considers
international (and occasionally some national) laws. A post-conflict state can
request support of donor countries for assistance with the prosecution of specific
crimes. This could include providing evidence to a court for a specific case, or

providing financial or other contributions to assist with the prosecution of a

62 Xanana Gusmio, ‘Notes on comments by Xanana Gusmao and Jose Ramos-Horta on dealing
with past human rights violations made during a Panel Discussion’. Paper read at German Council
on Foreign Relations (Deutsche Gesellschaft fiir Auswaertige Politik, DGAP), Berlin, Watch
Indonesia, 20 October 2004.

5 John Magro, ‘Is there Justification for an International Criminal Tribunal for East Timor?’
(2000) Murdoch University Electronic Journal of Law 7:3.
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particular case.

The advantages of a hybrid tribunal are development of local judges,
infrastructure and access by citizens to the proceedings. The downside is that
non-international efforts can be impeded by lack of ongoing funds, or stymied by
the violating parties still within the country until international interest dies away.
Again, a state like East Timor is reliant on Indonesian cooperation for providing

indicted persons for trial.

The Special Panels within Dili District Court were set up by UNTAET by
Regulation 2000/ 15.%* The Panels have exclusive jurisdiction over genocide,
crimes against humanity, war crimes wherever and whenever they occurred; and
over murder, sexual offences and torture that occurred in Timor-Leste between 1
January and 25 October 1999. The UN was set to withdraw its support for the
serious crimes process in May 2005 in the context of its overall withdrawal from

Timor, but has a renewed mandate to assist as part of the UNOTIL mission.

The broad aim of the serious crimes process was to ensure that those responsible
for serious crimes committed in 1999 were brought to justice. This was reiterated
by the UN Secretary-General in his report to the Security Council dated 29 April
2004 noting that [i]n its resolution 1410 (2002), the Security Council stressed the
critical importance of cooperation between Indonesia and East Timor, and with
UNMISET, to ensure that those responsible for serious crimes committed in 1999

are brought to justice.” The call for justice has since been reiterated by the

64 YN Doc. UNTAET/REG/2000/15, 6 June 2000.
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Security Council in resolutions 1319 (2000), 1338 (2001), 1410 (2002), 1543
(2004) and 1599 (2005), 1677 (2006), 1690 (2006), 1703 (2006) and 1704

(2006).

The Transitional Administrator decided for purely practical reasons that
Indonesian law would apply in East Timor, and therefore to the mandate of the
serious crimes process ‘insofar as [it] conformed with internationally recognized
human rights standards and did not conflict with the Security Council’s mandate
to each mission or any subsequent regulation promulgated by the mission.’®
Certain Indonesian laws particularly obnoxious to international human rights
standards were declared not to apply and, in case of doubt as to its legality,

capital punishment was specifically abolished.

Due to lack of cooperation from Indonesia in handing over suspects still in
Indonesian territory, both the Special Panels and the CAVR were focused on
Timorese nationals who participated in violent acts, either as guerrillas in Falintil

or as collaborators with the Indonesian forces.
2.1.3 The Jakarta trials

A post-conflict state often holds its own domestic trials. Under international law,
including the Rome Statute, responsibility for providing justice for serious crimes

falls upon the State first and then the international community only if the State is

65 Hansjoerg Strohmeyer, 'Collapse and Reconstruction of a Judicial System: The United
Nations Missions in Kosovo and East Timor', (2001) American Journal of International Law 95,
Symposium: State Reconstruction After Civil Conflict): 43-63 at p. 55.
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unwilling or unable to provide fair trials. In a weak democracy with little or no
judicial infrastructure, holding trials can be a significant problem, as Gusméo’s
words above attest. More importantly, the key violators of international law were
Indonesian, thus it is important to examine the attempts to deal with violence in

East Timor by Indonesian institutions.

In Indonesia, Law 26/2000 on Human Rights Courts was adopted by the
Indonesian legislature in November 2000. The law provided for the establishment
of four permanent Human Rights Courts and, for cases which took place prior to
the adoption of the legislation, the possibility of establishing ad hoc Human
Rights Courts. The new courts were to have jurisdiction over crimes against
humanity and genocide, crimes which until then had not been included in
Indonesian domestic law. Presidential Decree No. 96/2001 was issued by the
newly installed President Megawati Sukarnoputri in August 2001 establishing an
ad hoc Human Rights Court on East Timor. The jurisdiction was limited to only
those crimes occurring in the districts of Liqui¢a, Dili and Suai in the two months

of April and September 1999. The trials were completed in 2004.
2.4  Lustration and Alien Torts Claims

The other judicial mechanism relevant to the Timor violence was the practice of

third states using universal jurisdiction to try international crimes if a person is in
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their jurisdiction, as explored below in relation to the United States®® According
to the universal jurisdiction principle, certain crimes—such as war crimes which
are classified as grave breaches and torture—are regarded as so abhorrent that
they are categorised as international crimes. Universal jurisdiction allows the
national courts of any state to try people accused of such crimes, regardless of the
nationality of the alleged perpetrators or victims and regardless of where the
crimes were committed. Universal jurisdiction grants a right to apprehend (if a

perpetrator enters voluntarily a third state) and the right to extradite.®’

In certain States, civil trials can be held, most notably in the United States under
the Alien Tort Claims Act of 1789, which allows non-citizens to sue for acts
committed outside the United States ‘in violation of the law of nations or a treaty
of the United States.”® The 1991 Torture Victim Protection Act reaffirms the
1789 law and gives US courts jurisdiction over claims by citizens involving

torture and extra-judicial killing occurring anywhere. Lawsuits can only go

% The ICJ has ruled in the Yeroda case that sitting officials are immune from domestic
prosecutions by third states - Case Concerning the Arrest Warrant of April 11, 2000, (Democratic
Republic of Congo v. Belgium), International Court of Justice Reports, 2002.

7 Universal jurisdiction is a complex area and this thesis will not explore the issue in detail.
Readers are directed to Roger O’Keefe, ‘Universal Jurisdiction-Clarifying the Basic Concept’
(2004) Journal of International Criminal Justice 2(3):735-760. Approximately 120 states have
legislation providing for universal jurisdiction over war crimes or other crimes under international
law, such as crimes against humanity, genocide and torture. The courts of almost a dozen states
since the end of the Second World War have exercised universal jurisdiction over war crimes,
including Australia, Austria, Belgium, Canada, Denmark, France, Germany, Israel, Switzerland,
the United Kingdom and the United States. The Convention Against Torture is one international
treaty that gives State parties universal jurisdiction for a specific crime (torture), regardless of
whether it was committed during conflict or not. See further the Pinochet case, Regina v. Bow
Street Metropolitan Stipendiary Magistrate And Others, Ex Parte Pinochet Ugarte (No. 3),
t[,ZOOO] 1 AC. 147.

8 See further Ruti Teitel, ‘The alien tort and the global rule of law’ (2005) International Social
Science Journal 57(185): pp. 551 - 560.
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forward if the defendant is served legal papers while in the US.

In 2000, US Federal Court Judge Alan Kay held General Lumintang liable, on the
basis of command responsibility, for $66 million for his role in systematic human
rights violations.” Lumintang was personally served notice of the civil suit on
March 30, 2000, while visiting the Washington, DC area.”’ In 1999, Lumintang,
as vice chief of staff, was second in command of the Indonesian army. He chose
not to defend himself in court. The six plaintiffs or their estates were granted $10
million each in punitive damages. Compensatory damages ranged from $750,000
to $1.75 million each. Lt. Gen. Lumintang is currently secretary general of the

Ministry of Defence.

In 1994, a judgment for $14 million was issued in a similar case against General
Sintong Panjaitan for his involvement in the Santa Cruz massacre of over 270
East Timorese on 12 November 1991. He was sued while residing in Boston
where he was sent in 1992 to pursue a business school education.”’ US District
Court Judge Patti Saris ordered the general to pay $4 million in compensatory
damages and $10 million in punitive damages to Helen Todd, the mother of 19

year-old Kamal Bamadhaj, the only non-East Timorese killed that day.72

% Doe v. Lumintang, (D.D.C. CV0064) (Filed March 28, 2000; Judgment Sept. 10, 2001). See
further Richard Tanter, ‘Practical Justice in Doe v. Lumintang : the Successful Use of Civil
Remedies against ‘an Enemy of All Mankind’, Hamish McDonald, Richard Tanter, Gerry van
Klinken MD Lanham and Desmond Ball (eds), Masters of Terror: Indonesia’s Military and
Violence in East Timor, Rowman and Littlefield, 2006: 157-175.

70 See ETAN, ‘East Timor Action Network Hails $66 Million Judgment in Rights Lawsuit
Against Indonesian General’, ETAN media release, 2000.

m Randolph Ryan, ‘Indonesia aide told to pay $14m in suit over death’, The Boston Globe, 28
October 1994,

"2 Todd v. Panjaitan (No. 92-12255, slip op. (D. Mass. Oct. 26, 1994)).
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Panjaitan is now an adviser in the Indonesian Ministry of Industry and
Technology in Jakarta. The judgments are unenforceable while the defendants

remain outside the US.

On 5 February 2007, the NSW Coroner's Court in Australia began an inquest into
the death of Brian Peters, one of several Australian journalists killed in Timor in
1975, known as the ‘Balibo Five’.”® Even if the Deputy Coroner refers the matter
to the Director of Public Prosecutions, again, any defendant would have to
present themselves in the Australian jurisdiction. Measures such as this and
Interpol monitoring of the Special Panel arrest warrants do serve to put
diplomatic pressure on a State, however, and prevent the movement of the
possible defendants, which may be seen as a form of lustration to a limited extent.
On the other hand, although General Wiranto was the subject of an arrest warrant,
most of the world’s heads of state formally announced they would work with
Wiranto if he were to be elected President of Indonesia when he campaigned in

2004.™

Perhaps the single most important bargaining tool that an individual State has at
its disposal to influence Indonesia’s choices on matters of justice is America and
its decision to withdraw military funding. This is explored in Chapter Four as the

political backdrop to the Indonesian ad hoc Human Rights Court. All military

7 Mark Byme and Kath Gibson, ‘Chasing Shadows: Indonesian War Criminals and Australian
Law’, UNIYA Occasional Paper no.13, Sydney NSW, May 2007. See further Jill Joliffe, Cover-
(ﬁ'p: Thelnside Story of the Balibo Five. Carlton North, Vic.: Scribe, 2001.

7 AFP, “US can work with a future president Wiranto, ambassador says’, 22 April 2004: The
United States can work with former military chief Wiranto if he wins the Indonesian presidency
despite his indictment for crimes against humanity, US ambassador Ralph Boyce says. ‘We can
work with anybody that comes out of a free (election) process,” Boyce told reporters.
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ties were suspended in 1999 after the referendum violence, and were restored in

November 2005.
2.2 Non-judicial mechanisms - truth commissions

Truth commissions have been a growth industry in the last few decades. Priscilla
Hayner surveyed 21 official truth commissions established between 1974 and
1999, noting at the time that as many as sixteen other jurisdictions were

contemplating the creation of a truth commission.”

Truth commissions have emerged as an accepted alternative, or with increasing
frequency as a complementary accountability mechanism, to criminal
prosecution. Many commissions will attempt to achieve a number or all of the
following goals: giving meaning to the voice of individual victims; making
historical corrections according to incidents of gross human rights violations;
providing public education and awareness; investigating the systematic violation
of human rights, leading to institutional reform; providing an assessment of the
effect of human rights violations on victims; and confirming the responsibility of

the perpetrator.76

2.2.1 The CAVR (Timor truth commission)

The Commission for Reception, Truth and Reconciliation (CAVR) was

established by UNTAET Regulation No. 2001/10 as an independent statutory

75 See Priscilla Hayner, Unspeakable Truths: Confronting State Terror and Atrocity, New York;
%)ndon: Routledge, 2001, at p. 14, p. 23 fn 26, and pp. 32-71.
Ruti G. Teitel, Transitional Justice. Oxford; New York: Oxford University Press, 2000.
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authority that will inquire into human rights violations committed on all sides,
between April 1974 and October 1999, and facilitate community reconciliation
with justice for those who committed less serious offences. The Commission
cannot grant amnesty and is meant to refer ‘serious crimes’ as defined to the
Serious Crimes Unit. The CAVR delivered its final report to Parliament in
November 2005 but it was not publicly disseminated within Timor until June

2006.

The CAVR’s mandate included: establishing the truth regarding the human rights
violations that occurred in the context of political conflicts in East Timor between
1974 and October 25, 1999; assisting in restoring the dignity of victims;
promoting reconciliation, and supporting the reintegration of individuals who
committed harmful acts through community-based reconciliation mechanisms;
identifying practices and policies that should be addressed to prevent future
human rights violations and to promote human rights; and referring human rights
violations to the Office of the General Prosecutor with recommendations for

prosecution.77

The mechanism of a truth commission is a traditional response for a society that
has experienced a civil, rather than an international conflict. It is an unusual
choice for Timor due to the nature of the international armed conflict from 1975
to 1999, except for the backdrop of the civil conflict in 1975 prior to the

occupation and the militias controlled by the Indonesian military. One question

7T UNTAET Regulation No. 2001/10.
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particularly relevant to East Timor is what a society should do to deal with
collaborators, especially those whose collaboration may not have been freely

chosen.

Another important aspect of the CAVR is its incorporation of indigenous justice
processes.78 Tetum speakers have a word for reconciliation: ‘Nahe Biti’ literally
meaning ‘stretching the mat’ this stretching of the traditional grass mat and
opening it out makes space for others to sit on the mat and so tell their sides of

the story t00’.”

In this spirit, Community Reconciliation Processes (CRP) were set up under the
auspices of the CAVR. 1400 CRPs were held between August 2000 and
November 2005. The process involved the perpetrator going to the village where

the crime occurred, meeting relatives of victims and offering an apolo gy.80

The Timorese version of a truth commission in the CAVR did not offer an
official amnesty. Gusmdo did table draft amnesty legislation on his first day in
office but all debate on the draft in Parliament stopped after 20 May 2004 when
the end of the serious crimes process seemed imminent. By contrast, the Joint

Truth and Friendship Commission agreed to between Timor and Indonesia in

7 See Lia Kent, ‘Community Views on CAVR’s Community Reconciliation Process’, Dili:
Judicial System Monitoring Programme, 2004.

" HE. Kay Rala Xanana Gusmdo. ‘Challenges for Peace and Stability: Address by President
Gusmio on the occasion of the Chancellor's Human Rights Lecture’, University of Melbourne,
Australia 7 April 2003.

80 Sarah Boyd, ‘Timor justice slow but sure’, Asia Intelligence Wire, 29 July 2004.
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2005 contains the possibility of a full amnesty.

The CAVR final report is called Chega! (‘Enough!’ in Portuguese). The 2500
page report was handed to the President on 31 October 2005, and tabled in the
East Timorese Parliament for consideration on 28 November 2005. President
Xanana Gusm3o handed the report to UN Secretary-General Kofi Annan on 20
January 2006. Upon receipt, the Secretary-General referred the report to the
Security Council, General Assembly, the Special Committee on Decolonization,

and the UN Commission on Human Rights.
2.2.2 The KKR (Indonesian Truth Commission)

The Indonesian Truth and Reconciliation Commission Act (TRCA) provided the
framework for the establishment of the Komisi Kebenaran dan Rekonsiliasi
(KKR) to provide truth, accountability and compensation for past abuse in
Indonesia prior to the establishment of the Human Rights Courts.®! Proposals for
a national truth commission circulated in Indonesia shortly after the fall of

Suharto in 1998, but implementing legislation was not passed until 2004.

The Commission received sustained criticism from Timorese and Indonesian
NGOs that it will be a ‘whitewash machine’.¥> Six Indonesian human rights and
victims groups brought legal challenges against two provisions, one granting the

TRC the power to award amnesties to perpetrators of past crimes and barring

81 Law No. 27/2004 concerning the Truth and Reconciliation Commission [Undang-Undang
Rzepublik Indonesia Nomor 24. Tahun 2004 tentang Komisi Kebenaran dan Rekonsiliasi].
82. M. S Saraswati, Commission could be 'whitewash machine', The Jakarta Post. Jakarta, 2004.
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victims from taking any future legal action against them; and the second which
made the provision of reparations to victims contingent upon the signing of a

formal statement exonerating their perpetrators.

After months of deliberation, the Constitutional Court declared that provisions of
the TRC law violate Indonesia's obligations under international law, the
Indonesian Bill of Rights, and domestic human rights laws and struck the whole
law down.®® This was greeted as a positive development by some activists but
others felt that compensation for victims of the New Order violence would be
further delayed and eroded.®?* There have been no further developments with a

new KKR law reported as of January 2008.

2.2.3 Joint Truth and Friendship Commission

On 14 December 2004, then Presidents Gusmédo and Yudhoyono declared their
intention to create a commission of truth and friendship (JTFC) presumably to
pre-empt any chance that the UN may yet entertain the idea of an international

tribunal as a result of the Experts’ report described below.

On 9 March 2005, the two Presidents agreed on the terms of reference of the
JTFC, and a memorandum of understanding was signed on 11 August 2005 on its
establishment. The JTFC is composed of ten Commissioners, five from Indonesia

and five from Timor-Leste, as well as six alternates, three from Indonesia and

83 See further Jennifer Robinson. Dealing with Memoria Passionis in Papua. Honours thesis,
Australian National University, 2005.

3 dssociated Press, ‘Indonesian court rules truth commission illegal, casts doubt on justice for
Suharto abuses’, 7 December 2006.
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three from Timor-Leste. It is led by two co-chairs, from Indonesia and Timor-
Leste, elected by the Commissioners. The Joint Secretariat of CTF is located in

Denpasar, Indonesia.

The commission can recommend amnesty for those involved, but its findings
explicitly ‘will not lead to prosecution’. It will ‘emphasize institutional
responsibilities’ rather than identifying and assigning blame. It will be able to
recommend rehabilitation for those ‘wrongly accused,” but has no power to
propose rehabilitation or reparations for victims.®® On 30 November 2006, the
JTFC announced it would invite parties such as General Wiranto to answer
questions in January 2007, and then announced it would recommend amnesties
for people who cooperated with the Commission.?® This announcement was
publicly denounced by Timor MPs Cipriana Pereira (Fretilin) and Maria Paix@o
G’SD).87 Hearings were held from January to September 2007,% and an ongoing

extension of the JTFC mandate was granted.89

85 Note adverse comments on the JTFC made by the United Nations Commission of Experts,
Report to the Secretary-General of the Commission of Experts to Review the Prosecution of
Serious Violations of Human Rights in Timor-Leste (then East Timor) in 1999 (UN Commission
of Experts Report), 26 May 2005, $/2005/458, 81-88. See also Ellen Nakashima, ‘For Survivors
of East Timor Massacres, Justice Still Elusive’, Washington Post (Washington), 18 September
2005 and ‘Indonesia Attempts to Avert Tribunal to Probe East Timor’, Washington Post
(Washington), 16 July 2005; Robin Perry and Eleanor Taylor Nicholson, ‘Australia Must Help
Timor Find Justice’, The Age, 26 August 2005; and Ramesh Thakur, ‘East Timor: When Peace
and Justice Collide’, International Herald Tribune (Hong Kong), 31 August 2005.

86 Agence France Presse, “Timor truth commission to question Indonesian generals over 1999
violence’, Jakarta, 20 November 2006.

7 M. Taufiqurrahman, , ‘Amnesties OK for Timor Leste rights violators, says body’, Jakarta
Post, 17 January, Jakarta; UNMIT Daily Briefing,, “MPs Rejects CVA Recommendations’, Dili
16 January 2007.

88 President Jose Ramos-Horta, Prime Minister Xanana Gusmao and Armed Forces Commander
Taur Matan Ruak testified in the fifth hearings in Dili on 24-27 September 2007.

89 At time of submission of this thesis, the final report was not yet available.
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2.2.4 UN efforts: The Commission of Experts

A Commission of Experts was appointed by Kofi Annan in January 2005 to
investigate why a 1999 Security Council resolution calling for the trial of those
accused of atrocities in Timor during its independence referendum had not been
implemented. The three experts, Justice Prafullachandra Bhagwati of India,
Professor Yozo Yokota of Japan and Shaista Shameem of Fiji, visited Indonesia

and East Timor in early 2005.

The UN Security Council, as mentioned in Resolution 1599 (2005), called on all
parties (including Indonesia) to cooperate fully with the work of the Commission
of Experts. Despite this, in May 2005 Indonesia initially refused their visas. The
Experts’ 160-page report to UN Secretary-General Kofi Annan debated in the
Security Council found that Indonesia should retry accused war criminals
acquitted by a special court in Jakarta because the process was a sham.”® The
report says the trials were ‘manifestly inadequate’ with ‘scant respect for relevant
international standards’. Prosecutors were ‘not committed to justice’, and the

court had been hostile to defence witnesses but lenient on the accused.”

The report recommended that Indonesia be given six months to prepare credible

trials. If it does not comply, the experts argued, the UN should invoke its charter

%0 Commission of Experts. Report to the Secretary-General of the Commission of Experts to
Review the Prosecution of Serious Violations of Human Rights in Timor -Leste (the Then East
Timor) in 1999. New York: United Nations, 2005.

91 131} Jolliffe, ‘Jakarta's Timor trials 'a sham'. The Age, Darwin, 19 June 2005.
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to set up an international war crimes court for East Timor. Such action has not yet

been taken by the UN as of August 2007.

The Security Council asked the Secretary-General to make recommendations on
the Experts Report which he did on 26 July 2006.2 He recommended the
establishment of an experienced investigation team, led by an international
serious crimes investigator, with sufficient resources to resume the investigative
functions of the Serious Crimes Unit and complete investigations into outstanding
serious crimes cases of 1999 in a timely fashion. As a result, among UNMIT’s
other priorities are assisting the Office of the Prosecutor General in resuming
investigative functions of the former Serious Crimes Unit in order to complete

investigations into the serious human rights violations of 1999.

On Human Rights Day 2005, Cecelia Soares summed up what she wanted from

the transitional justice process in the following words:

My whole life was ruined by the 1975 invasion and I want the world to
acknowledge that. The outside world stood by while my people were being
slaughtered by the Indonesians.”

It is clear that the situation in East Timor has provided a wealth of material and

incident for the transitional justice scholar to examine.

%2 Report of the Secretary-General on justice and reconciliation for Timor-Leste, S/2006/580, 26
glslly 2006.

Sonny Inbaraj, ‘Human Rights Day: East Timor Invasion Leaves Haunting Legacy’, Inter-
Press Service, Dili, 10 December 2005.
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Chapter Two Sexing the subject' of transitional justice

Our argument is...that international law does not provide even momentary
distance from subjectivity. It is intertwined with a sexed and gendered
subjectivity, and reinforces a system of male power. Until international law
focuses on all people and peoples, not just a powerful few, it will always be

subject to geopolitical agendas inimical to genuine security.. z

Martin Luther King Junior in his celebrated letter from Birmingham Jail on 16
April 1963 differentiated between those who prefer ‘a negative peace which is the
absence of tension’ to ‘a positive peace which is the presence of justice’.2 In Dili
in 1999, Maria Dominggas Alves of Timorese women’s NGO Fokupers
demanded ‘Why is it that men who are tortured by the military forces are seen as
heroes, whereas women who are tortured (including rape) are seen as traitors?”
This chapter seeks to examine what effect international law has had for Timorese
women involved in transitional justice processes by linking the two ideas above.
Transitional justice processes often claim as an ultimate objective not just the
alleviation of tension but the positive ‘presence’ of justice. This objective of
transitional justice and the audience who will one day feel this presence of justice

are presumed to be gender neutral.

! Christine Chinkin, Hilary Charlesworth, and Shelley Wright, ‘Feminist approaches to
international law: reflections from another century’, Doris Buss and Ambreena Manji (eds).
International Law: Modern Feminist Approaches. Oxford and Portland, Oregon: Hart Publishing,
2005, at p. 44.

2 Martin Luther King Junior (ed), ‘Letter from Birmingham Jail’, Why We Can't Wait, New York:
Harper & Row, 1963 at pp. 77-100.

3 Quoted by Oxfam Community Aid Abroad, “Women Fight for Freedom: The Struggle for
Human Rights and Independence in East Timor’, May 1999.
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The first part of this chapter sets out two types of argument about the obligation
to punish in international law, which I term ‘realist’ and ‘legalist’. Most
international lawyers believe international law is central to the project of
transitional justice because it imposes an obligation on States to punish
individuals guilty of the most serious violations of international law, and this
determines that trials must be among the mechanisms chosen. The counter-point
to this position posed by realist political scientists is that these choices should be
left entirely to the post-conflict state concerned in the interests of democracy and

stability.

The second part of the chapter sets out feminist theoretical contributions to this
realist/legalist debate. If international law has the central role ascribed to it by
legalists, what might we expect to be its impact on women involved in the
relevant transitional justice processes? Is international law detrimental or
beneficial in its impact on women in an immediate post-conflict setting? As
noted, the project of most feminist international lawyers has been to extend the
obligation to punish to the category of crimes committed against women in armed
conflict so that the rule of law will be equally applied to women and men, which

has meant the adoption of a legalist position.4

If instead the realist position has more explanatory power in the case of East

Timor, what would we expect the outcomes to be for women? Or are both

4 See especially Hayli Millar, ‘Facilitating Women’s Voices in Truth Recovery: An assessment of
women’s participation and the integration of a gender perspective in truth commissions’, Helen
Durham and Tracey Gurd (eds). Listening to the Silences: Women and War. Boston, Leiden:
Martinus Nijhoff, 2005 at pp. 171-222.
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theoretical positions based on the absence and silence of women? A feminist
critique of both positions is that so-called ‘realist’ international relations theorists
focus only on elite men as the subject of discourse and do not describe the reality
of women’s lives or the complexity of gender roles,” but for much the same
reasons the gendered nature of international law means that it too will be resistant

to the lived experience of women.’

I argue that embedded within accepted transitional justice discourse are some
gendered assumptions that affect the choices made by the UN and emerging
States in setting up their new legal systems. Key terms used in the literature —
transitional justice, retributive justice, restorative justice, reconciliation and truth-
telling — must be subjected to sustained feminist analysis. Concerns raised by
this counter-point feminist legal theory, such as the gendered subjectivity of
international law and the representation of women in transitional processes, are
deployed in this section to assess how the mechanisms relating to East Timor
could be evaluated in terms of their impact on women. This forms the basis of
my critical analysis of the formal legal mechanisms in the following substantive

chapters.

3 ‘Gendered and feminist analysis [of international relations] reveal that the state is in almost all
cases male-dominated, and is in different ways a masculinist construct. It is simply not possible
to explain state power without explaining women’s systematic exclusion from it.” Jan Jindy
Pettman, Worlding Women: A Feminist International Politics. St. Leonards, NSW: Allen &
Unwin, 1996 at p. 5.

6 See especially Karen Engle, ‘Feminism and Its (Dis)contents: Criminalizing Wartime Rape in
Bosnia and Herzegovina® (2005) The American Journal of International Law 99(4): 778-816.
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My analysis confirms Dianne Otto’s claims that the ‘international struggle for the
full inclusion of women in the paradigm of universal human rights has reached a
point where it needs reinvention’.” In light of this, in the third part of the chapter,
I consider ideas which could ‘reinvent’ approaches to transitional justice. If
transitional justice interventions cannot be inclusive of women’s experiences of
the conflict and post-conflict periods, then it may be a more strategic approach to
pursue other non-legal strategies against impunity. One such idea is a reinvention
(or subversion) of the concept of a war veteran, to give women and children the
legal status and benefits of a veteran in the same manner as a combatant if their
suffering has contributed to or been a consequence of the struggle for

independence.

Part 1: Legalist versus realist arguments over the role of international
law in transitional justice processes

This section addresses arguments about whether there is a role for international
law in transitional justice choices for modern post-conflict states, and if so, how
international law should be incorporated into transitional justice processes. The
arguments focus on the imposition of an obligation on States under international
law to punish individuals guilty of the most serious violations of international

law.

7 Dianne Otto, ‘Disconcerting "Masculinities": reinventing the gendered subject(s) of international
human rights law’, Doris Buss and Ambreena Manji (eds). International Law: Modern Feminist
Approaches. Oxford and Portland, Oregon: Hart Publishing, 2005 at p. 128.
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International law plays three possible theoretical roles in transitional justice
processes. International law categorises what behaviour can be considered a
crime under international humanitarian law or human rights law. For example,
international law states when an act of murder should be considered an act of
genocide8 or a crime against humanity9 that rises above the jurisdiction of

domestic criminal law.

International law also categorises the types of situations where particular
international legal rules will become relevant, such as when peace-time becomes
a state of emergency,lo or an internal armed conflict,'’ or an international armed
conflict.’> This categorisation of the situation often feeds into the response of the
international community, for example, in the deliberations of the Security
Council in deciding whether a particular situation constitutes a risk to global

peace and security under Chapter VII of the UN Charter."

The second impact, consequent on the categorisation of certain behaviours into
crimes, is that international law imposes an obligation to prosecute and punish

certain crimes and designates individual criminal responsibility for those crimes.

8 Article II of the Convention on the Prevention and Punishment of the Crime of Genocide 1951
(‘Genocide Convention’).

® Article 7 of the Rome Statute.

10 por example, Article 4 of the International Covenant on Civil and Political Rights 1966.

" For example, Article 1 of Additional Protocols I and II of the Geneva Conventions 1949, plus
Common Article 3. See further B. De Schutter and C. Van De Wyngaert, ‘Non-international
armed conflicts: The borderline between national and international law’ (1983) Georgia Journal
of International and Comparative Law 13: 279.

12 common Article 2 of the Geneva Conventions 1949.
13 For example, Security Council Resolution 1264 (1999).
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The obligation lies on the state, and then, if the state is unwilling or unable, on

the international community as a whole."

The third impact is that the categorisation of offences influences who is
considered most responsible, what violations are tried and with what priority, or
prosecution strategies.”® This is reflected in the practice of the ad hoc tribunals
for Yugoslav and Rwanda and the International Criminal Court, domestic
prosecutions of war crimes, treaty interpretation and a growing body of ‘soft’
international law,'® in particular the UN General Assembly resolution on the
Basic Principles and Guidelines on the Right to a Remedy and Reparation for
Gross Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law'" and the UN Commission on Human Rights
(now the Human Rights Council), Updated set of principles for the protection

and promotion of human rights through action to combat impunity.l'g

4 For example, see further the Office of the Prosecutor, ‘Informal expert paper: the principle of
complementarity in practice’, International Criminal Court, The Hague, 2003 and Mireille
Delmas-Marty, ‘Interactions between National and International Criminal Law in the Preliminary
Phase of Trial at the ICC’ (2006) Journal of International Criminal Justice 4(1):2-11.

15 For example, see the Rules of Procedure and Evidence of International Criminal Tribunal for
the Former Yugoslavia (February 1994). See further Sanford Levinson, ‘Responsibility for
Crimes of War’ (1973) Philosophy and Public Affairs 2(3): 244-273.

16 See further “Testimony from the International Center for Transitional Justice to the
Constitutional Court of Indonesia by ICTJ staff and colleagues’, New York: International Center
for Transitional Justice, July 2006.

17 United Nations General Assembly Resolution 60/147 Annex, adopted 16 December 2005, UN
Doc. A/RES/60/147, 21 March 2006

18 Report of the independent expert to update the set of principles to combat impunity,
Addendum, UN Doc. E/CN.4/2005/102/Add.1, 8 February 2005.
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1.1 The legalist approach: the obligation to punish

The impact of international law that causes the most friction in transitional justice
debates is the imposition on a State of the obligation to punish, because this
necessarily limits the options a new state has at its disposal to deal with past
violations, including the option of doing nothing."”” Calls for an international
tribunal for East Timor are based on the legalist view that the crimes committed
in East Timor were not only crimes against the East Timorese population, but
were crimes against international law and against the UN itself. As Mary
Robinson, then UN High Commissioner for Human Rights, stated in September
1999, “There has to be accountability for this level of savage terror’.® East
Timor’s civil society has been united in calling for an international tribunal since
1999 on this basis: ‘Demands for an international tribunal inform the
responsibility of the international community, in particular the UN, as the chain
of crimes that occurred in East Timor form crimes that threaten human dignity

and values throughout the world’ (see Appendix B).2

The legalist position is based on the characterisation of international crimes as jus

cogens norms of international law; peremptory and non-derogable norms which

19 Mozambique has taken this course, as an example. Certain conflicts with very low political
value to the international community can be left completely unaddressed, such as Ethiopia,
despite over one million casualties under the Mengitsu regime.

20 United Nations, ‘High Commissioner for Human Rights reports on the situation in East Timor
as the Commission on Human Rights considers holding special meeting’, media release,
HR/99/90, 17 September 1999.

2l The growth in calls for accountability has been influenced by the changing nature of news
media, the rise of the human rights NGO sector, precedents in international criminal law, and the
changing nature of conflict to mainly civil wars with high civilian causalities: Neil J Kritz,
‘Progress and Humility: The Ongoing Search for Post-Conflict Justice’ M. Cherif Bassiouni (ed).
Post-Conflict Justice. Transnational Publishers: New York. 2002 at p. 56.
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are fundamental to the interests of the international community.”” All States have
a joint legal interest in the protection of jus cogens norms (i.e. they are applied
erga omnes), because they are crimes that threaten the peace and security of
humankind and shock the conscience of humanity”  Protection under
international humanitarian law (IHL), including the primary instruments of the
1949 Geneva Conventions, is firmly based on three rules which acknowledge this
jus cogens basis: (a) IHL is not subject to reciprocity; (b) victims cannot give up
or waive their rights to protection; and (c) IHL is consistent, and does not

discriminate.?*

M. Cherif Bassiouni argues that, despite the clear obligation to prosecute certain
crimes under international law, the current paradigm is that of unfettered
‘tradeability’ around transitional justice decisions. Bassiouni and other legal
experts such as Diane Orentlicher instead favour a legalist or ‘minimum
accountability’ approach to transitional justice, which posits that accountability

should never be bartered in a Realpolitik fashion in order to arrive at ‘peace’,

22 See M. Cherif Bassiouni, ‘International Crimes: Jus Cogens and Obligatio Erga Omnes’
(1996) 59 Law and Contemporary Problems 63, atp. 67. For a contrary view to Bassiouni from a
realist, state-practice based viewpoint, see further Alfred P. Rubin, ‘Actio Popularis, Jus Cogens
and Offenses Erga Omnes?’ (2001) New England Law Review 35(2): 265-280. The question is
then whether such offenses grant an actio popularis, in other words, can anyone have the legal
standing to bring a claim, anywhere in world? This has become relevant to standing for NGOs in
relation to war crimes in a third state, although is usually employed in relation to the actions of
corporations for environmental claims.

2 Barcelona T vaction, Light and Power Co. Ltd (Spain v Belgium) (Second Phase) [1970] ICJ
Rep 3, paras 33-4. See further Article 53 of the 1969 Vienna Convention on the Law of Treaties.
Note also M. Cherif Bassiouni (ed), *Accountability for Violations of International Law.” Post-
Conflict Justice. Transnational Publishers: New York. 2002, at p.20, fn 85.

24 Yoram Dinstein, ‘Human Rights in Armed Conflict: International Humanitarian Law’.
Theodore Meron (ed). Human Rights in International Law: Legal and Policy Issues. Vol. II.
Oxford: Clarendon Press, 1984, pp. 350-54.
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however defined. Certain parameters are set by international law on what options
a State can take in a post-conflict setting, such as identifying and prosecuting
individuals with criminal responsibility.25 War crimes, as well as torture,
genocide, and crimes against humanity in both times of war and times of peace,
are international crimes that have risen to the level of jus cogens, and that there
therefore exists an non-derogable obligation to prosecute or extradite the

individuals responsible. No amnesties can be given.26

International law has thus been considered chiefly as effecting punishment or
retributive justice only, in classic Nuremberg style.27 Exponents of the minimum
accountability position make several claims for trials and retributive justice
within the framework of transitional justice that go beyond the minimum
requirements of prosecution; including that trials are the ‘most effective insurance

9

against future repression’,28 bring solace to victims,? serve as an education in the

25 paul van Zyl outlines five affirmative state obligations in international law, including the duty
firstly to establish the fate of victims and secondly to identify perpetrators, thirdly to provide
compensation to victims, fourthly to take affirmative measures to prevent non-repetition, and
fifthly to prosecute and punish those found guilty. ‘Justice Without Punishment: Guaranteeing
Human Rights in Transitional Societies’, Charles Villa-Vicencio and Wilhelm Verwoerd (eds),
Looking Back Reaching Forward: Reflections on the Truth and Reconciliation Commission of
South Afvica. Cape Town: UCT Press, 2000: 42-53, at p. 49. See also Miriam Aukerman,
‘Extraordinary Evil, Ordinary Crime: A Framework for Understanding Transitional Justice’
(2002) Harvard Human Rights Journal 15(39), at p. 47. There are also several ‘soft’ sources of
international law codifying these obligations.

26 gee further Ben Saul, ‘Was the Conflict in East Timor 'Genocide' and Why Does it Matter?’
(2001) Melbourne Journal of International Law 2(2): 4717.

7 M. Cherif Bassiouni (ed). ‘Proposed guiding principles for combating impunity for
international crimes’. Post-Conflict Justice. Transnational Publishers: New York, 2002, at p.
257.

28 Diane Orentlicher, ‘Settling accounts: the duty to prosecute human rights violations of a prior
regime’ (1991) Yale Law Journal 100(8): 2537-2615.

Aryeh Neier argues that punishment fulfills society’s duty ‘to honour and redeem the suffering
of the individual victim’. Cited by Diane Orentlicher, ‘Settling accounts: the duty to prosecute
human rights violations of a prior regime’ (1991) Yale Law Journal 100(8): 2537-2615 at p. 2539.
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rule of law,”® and bring about what Martin Luther King Junior would call the

. . . 1
‘presence’ of justice to a torn soclety.3

As described in the introduction to this thesis, this legalist approach is beginning
to embrace processes complementary to trials such as truth commissions,
restorative justice elements within trials, interplay with traditional justice systems
and a focus on longer-term issues such as the establishment of the rule of law.”
Overall though, according to the legalist view, the role of international law in any
transitional justice process is to impose an obligation to punish. International law

demands that certain crimes be punished and prescribes how this is to be done.

Note contra James O’Connell, ‘Gambling with the Psyche: Does Prosecuting Human Rights
Violators Console their Victims?’ (2005) 46 Harvard International Law Journal 295, 340.

30 Ruti Teitel notes that ‘[o]nly trials are thought to draw a bright line demarcating the normative
shift from illegitimate to legitimate rule’, but observes that trials have been rarely utilised in
practice. Transitional Justice. Oxford; New York: Oxford University Press, 2000, at p. 6. See
further Jaime Malamud Goti, ‘Trying Violations of Human Rights: The Dilemma of Transitional
Democratic Governments®, State Crimes, Punishment or Pardon. Papers and Reports of the
Conference, November 4-6 1988, Aspen Institute: Wye Center, Maryland, 1989: 81-2. See also
Matthew Draper, ‘Justice as a Building Block of Democracy in Transitional Societies: The Case
of Indonesia’ (2002) 40 Columbia Journal of Transnational Law 391; Alexander Barahona De
Brito, Carmen Gonzalez-Enriquez, and Paloma Aguilar (eds), Politics of Memory: Transitional
Justice in Democratizing Societies, Oxford and NY: Oxford University Press, 2002 and Stephen
Landsman, ‘Accountability for International Crime and Serious Violations of Fundamental
Human Rights: Alternative Responses to Serious Human Rights Abuses: Of Prosecution and
Truth Commissions’ (1996) 59 Law and Contemporary Problems 81: 81-2.

3! Theodor Meron has stated ‘[t}he great hope of tribunal advocates was that the individualization
and decollectivisation of guilt...would help bring about peace and reconciliation’. War Crimes
Law Comes of Age: Essays. Oxford: Oxford University Press 1998, at p. 282.

32 Bassiouni claims that post-conflict or transitional justice strategies should be designed to
complement the agenda of political stabilisation, while remaining committed to key human rights
principles. M. Cherif Bassiouni (ed). ‘Introduction.’ Post-Conflict Justice. ~Transnational
Publishers: New York. 2002, at p xv. Similarly, Hannah Arendt in her correspondence with Karl
Jaspers after Nuremberg concluded that criminal prosecutions were a necessary but not sufficient
response to state-sponsored atrocities. Hannah Arendt,. Hannah Arend:t, Karl Jaspers:
Correspondence, 1926-1969. New York: Harcourt Brace Jovanovich, 1992. Note discussion in
Helena Cobban, ‘The Legacies of Collective Violence.” (2002) Boston Review 27(2): 21-27.
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1.2  The realist challenge

The counter-narrative to the legalist approach comes from political realist
opposition who see justice as an impediment to peace, of use only as a bargaining
chip to be bartered away for a better settlement.’> There are three key realist
arguments against the legalist approach. Firstly, a realist would argue that the
notion of legal accountability itself is fanciful and irrelevant. A pragmatist
believes that the international community’s decision-making with respect to the
nature and extent of post-conflict justice needs is governed more often by
geopolitical considerations than by notions of international law, ethics, or morals.
This belief is often part of a broader theoretical position which claims that
international law has no impact or place in international relations.**  But
secondly, even if it was relevant, the realist argues that the legalist approach is
destabilising and undemocratic. A realist favours the role of the elected leader in
deciding transitional justice issues, unfettered by any supranational
considerations.’> Finally, realists argue that the legalist approach is applied
selectively and usually only to assuage Western guilt, rather than in any

consistent or objective manner.

33 M. Cherif Bassiouni (ed). ‘Introduction.” Post-Conflict Justice. Transnational Publishers: New
Siork. 2002, at p. xv.

3% See further Shirley Scott, ‘International law as ideology: theorizing the relationship between
international law and international politics’ (1994) European Journal of International Law 5: 1-
325 atp. 98.

35 Mark A. Drumbl. ‘Pluralizing International Criminal Justice’ (2005) 106 Michigan Law Review
1295, at pp. 1309-11.
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The best known exponent of the realist position in relation to the first critique of
legalism is American academic Samuel Huntington. He derides the idea that

international law has made any contribution to transitional justice decisions.

In actual practice, what happened was little affected by moral and legal
considerations. It was shaped almost exclusively by politics, by the nature of

the democratisation process, and by the distribution of political power during

and after the transition.36

This is borne out to some extent by what little research data exists in the area of
transitional justice. In a study of war crime trials, truth commissions, and
amnesties pursued in civil wars that have ended since 1989, Jack Snyder and
Leslie Vinjamuri find that states have tended to follow the dictates of pragmatism
while paying lip service to legalist arguments for justice. They also find that
throughout the post-Cold War era, powerful states have been effective at pushing
the development of the norm in directions that reinforce the authority of states

and especially of liberal states.”’

That is not only how it is, according to pragmatists, but how it should be, which

constitutes the second realist critique of the legalist approach. Deals may need to

3¢ Samuel Huntington. The Third Wave: Democratization in the Late Twentieth Century,
Norman: University of Oklahoma Press 1991, at pp. 211-225. Huntington then derives
prescriptive ‘guidelines for democratizers® at p. 225. Henry Kissinger has also stated that the
decision to punish past atrocities in newly democratizing states or to forget them is determined by
politics, not any legal obligation to punish. See Leslie Vinjamuri and Jack Snyder, ‘Advocacy and
Scholarship in the Study of International War Crime Tribunals and Transitional Justice’ (2004)
Annual Review of Political Science T: 345-362 at p. 354.

37 The Bush Administration’s emphasis on ‘mixed’ tribunals that emphasize local participation is
an example of this trend. Leslie Vinjamuri and Jack Snyder, ‘Advocacy and Scholarship in the
Study of International War Crime Tribunals and Transitional Justice’ (2004) Annual Review of
Political Science 7: 345-362 at p. 354.
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be done to establish a lasting peace. A leader may need to give amnesties to
promote security and should be able to do so based on the democratic mandate
the leader has. As the former president of Uruguay, Julio M. Sanguinetti once
stated, in relation to calls for justice for past atrocities in his country: ‘What is
more just, to consolidate the peace of a country where human rights are
guaranteed today or to seek retroactive justice that could compromise that

pe:ace?’38

The third type of realist critique of the legalist approach does not negate the
obligation to punish itself but criticises the implementation of the doctrine in
practice such as weaknesses in trials; that they are slow and expensive, selective
and political. For example, rather than spending millions to prosecute twelve
individuals in the ad hoc International Criminal Tribunal for Rwanda, the same
money could have been used more productively to rebuild the Rwandan national
justice system and to encourage the development of a culture of compliance
there.® This critique can also take the form of arguing that every conflict is
different and should be treated differently, which means that there are no agreed

guidelines as to minimum measures to be taken to avoid impunity.

For example, Neil J Kritz advances the idea of primary and secondary audiences
of transitional justice processes such as international tribunals. He asserts that

international efforts can often be more reflective of Western guilt over tragic

38 Agung Yudhawiranata. ‘Opinion: RI needs truth commission’. The Jakarta Post, 21 October
2003.

39 Simon Chesterman. Justice under international administration: Kosovo, East Timor and
Afghanistan. NY: International Peace Academy, 2002.
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failures to intervene, such as the Rwanda tribunal — located in Arusha but
administered by The Hague —than efforts that will reconstruct the rule of law in
that State as well as avoid impunity.** He notes that the primary audience should
be the people of the society, who lived through and suffered in the conflict:
victims, bystanders and perpetrators. The international community should be
only a secondary audience, who might hope for jurisprudence, deterrence value

and a better understanding of the conflict, which will aid early warning systems.41

The realist view of international law therefore is that it is irrelevant or a veneer
for political concerns, but in a transitional justice context any insistence on the
obligation to prosecute is anti-democratic and could also be destabilising to the
new society. The important challenge to legalist thinking from the realist school
relevant to this examination of Timor is threefold. What if the leadership of the
new democracy is not committed to the obligation to punish? What if the
geopolitical considerations are not sufficient for holding trials or the dynamic
changes part way through the process? What if the trials are nothing more than a
veneer? Impunity can still be the outcome of holding trials — if they are
sufficiently flawed. The jurisdiction of the Rome Statute is triggered by a

situation where a state is unwilling or unable to hold fair trials for violations of

40 Neil Kritz, ‘Progress and Humility: The Ongoing Search for Post-Conflict Justice’ M. Cherif
Bassiouni (ed.). Post-Conflict Justice. Transnational Publishers: New York. 2002 at p. 59. See
also M. Cherif Bassiouni (ed), *Introduction.” Post-Conflict Justice. Transnational Publishers:
New York. 2002, at p. xv and p. xviii.

41 Neil Kritz, ‘Progress and Humility: The Ongoing Search for Post-Conflict Justice” M. Cherif
Bassiouni (ed.). Post-Conflict Justice. Transnational Publishers: New York. 2002 at p. 59.
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international law. But what happens when it is the UN itself who cannot

guarantee fair trials?
1.3  New interdisciplinary approaches to transitional justice

The legalist and realist approaches are for the most part mutually exclusive.
However, Jack Snyder and Leslie Vinjamuri have identified a stream of ‘strategic
legalism’ in the work of theorist Carlos Santiago Nino.*> Nino was highly critical
of Argentine human rights groups, who he says ‘held a Kantian view of
punishment; even if society were on the verge of dissolution, it had the duty to
punish the last offender’.®® But he also found that in relation to Argentina, trials
could be ‘great occasions for social deliberation and for collective examination of
the moral values underlying public institutions’, which can help break that power
structure and invent a new, democratic society.* In other words, trials might just
be one more tool in a transitional justice toolkit, to be chosen only if the trials
would promote some other type of social objective, not just the punishment of an

individual criminal.

Strategic legalists might re-imagine the concept of impunity measures as
consisting of immediate and mandatory trials, accept the limitations of law, and
critique the idea of erga omnmes and jus cogens norms themselves. New

interdisciplinary studies of transitional justice challenge the normative basis of

2 Leslie Vinjamuri and Jack Snyder. ‘Advocacy and Scholarship in the Study of International
War Crime Tribunals and Transitional Justice’ (2004) Annual Review of Political. Science T:
345-362 atp. 361.

4 Carlos Nino, Radical Evil on Trial. New Haven: Yale University Press, 1996, at p. 112.

44 Carlos Nino, ibid, at p. 131.
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the obligation to punish, by asking whether or not courts actually help post-
atrocity societies to move beyond the multiple traumas inflicted during the era of
atrocities and build a new society in which the violence of the past is not
iterated.* The argument is that trials of a few do not recognise that the scope of
these crimes could not have been as large without the harnessing and the
transformation of key societal institutions. In order to address the situation fully
and provide a level of stability and order for the future of the society, these
institutions, and thereby the parameters within which the crimes occurred, need to
be addressed. For example, trials cannot deal with unindicted perpetrators, States
outside the area of conflict that may have contributed to the violence, or
bystanders.46 This goes to the very heart of the legitimacy for creating individual

47

responsibility for war crimes. It assumes that war time atrocities or

‘extraordinary evil’ can be dealt with by the methods we use to deal with

‘ordinary’ crime at all.®®

Laurel Fletcher and Harvey M. Weinstein interviewed Bosnian judges and
prosecutors and conclude that people’s attitudes to accountability mechanisms are
deeply affected by their proximity to the violence and their personalised

experience of conflict.” They conclude that a more ‘ecological’ response to

45 Laurel Fletcher and Harvey M. Weinstein. ‘Violence and Social Repair: Rethinking the
Contribution of Justice to Reconciliation.” (2002) Human Rights Quarterly 24(3): 573-639.

46 Laurel Fletcher and Harvey M. Weinstein, ibid, at p. 579.

4T Miriam Aukerman. ‘Extraordinary Evil, Ordinary Crime: A Framework for Understanding
Transitional Justice’ (2002) 15 Harvard Human Rights Journal 39, at p. 47.

8 Miriam Aukerman, ibid.

49 Laurel Fletcher and Harvey M. Weinstein. ‘Violence and Social Repair: Rethinking the
Contribution of Justice to Reconciliation.” (2002) Human Rights Quarterly 24(3). 573-639, at p.
573.
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social repair is necessary, addressing the damage mass violence causes at the

community level®® Some examples of ecological responses include truth
commissions and traditional rituals, which have recently become sites of feminist
examination.”’ This idea is considered further in relation to reconceptualising the

concept of a veteran.

The underlying debate is over what is the proper role of law, i.e., is political
change a pre-condition to development of the rule of law or vice versa?> This
dissertation argues for a new category of ‘feminist strategic legalism’ for those
who are against Realpolitik impunity but are also sceptical of the claims made

about criminal trials in a post-conflict setting in relation to gender concerns.

Part 2: Feminist critiques of the role of international law in transitional

justice processes

Thinking about gender and transitional justice yields some immediate questions.
The research suggests that violence continues against women regardless of
political context, in other words, that women may not experience a transition to

non-violence because an end to formal hostilities is called.?> Gender-based

50 1 aurel Fletcher and Harvey M. Weinstein, at p. 574.

51 \7asuki Nesiah. Truth Commissions and Gender: Principles, Policies and Procedures. Gender
Justice Series. International Centre for Transitional Justice: New York, July 2006.

52 Ruti G. Teitel. Transitional Justice. Oxford; New York: Oxford University Press, 2000, at p.
6.

%3 Fionnuala Ni Aolain and Catherine Turner. ‘Gender, Truth and Transition’ (2007) UCLA
Women’s Law Journal 16: 229 at p. 240.
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violence may get ignored or devalued because it is privatised.54 For example,
sexual violence in armed conflict is conceived of as motivated by personal
‘needs’ of soldiers, unrelated to the conflict, even if perpetrated in places of
public detention,> or because it occurs in the private sphere such as domestic

violence or home-based sexual slavery.56

>4 The feminist concept of the public/private distinction holds that the law only seeks to regulate
and protect those acts which are considered ‘public’ and will not enter into the ‘private’ realm of
the family and domestic life, or not enforce those parts of the law which do. What is considered to
be objectively public appears to fall along gender lines, and therefore ‘cripples women’s
citizenship’. The ‘lie’ of the dichotomy is that it ‘invokes closure, presupposes there are certain
spheres that are naturally ‘unchangeable’ or ‘beyond the mandate’”. Finally, this construction of
the law does not recognise that women can be powerless in both the public and private spheres.
The theory is based on commonality of women’s experiences and is therefore contingent rather
than essentialist. Hilary Charlesworth. ‘What are women's international human rights?” Rebecca
Cook (ed). Human Rights of Women: National and International Perspectives, Philadelphia:
Pennsylvania University Press, 1994 pp: 58-84 at p. 69; and Hilary Charlesworth, ‘The
public/private distinction and the right to development in international law’ (1992) Australian
Yearbook of International Law 12: 190-204 at p. 190. Celia Romany, ‘State responsibility goes
private: a feminist critique of the public/private distinction in international human rights law’.
Rebecca Cook (ed). Human Rights of Women: National and International Perspectives.
Philadelphia: Pennsylvania University Press, 1994 at p. 94. Richard Devlin. ‘Solidarity or
solipsistic tunnel vision? Reminiscences of a renegade rapporteur’, Kathleen Mahoney and Paul
Mahoney (eds). Human Rights in the Twenty-first Century: A Global Challenge. Dordrecht:
Martinus Nijhoff, 1993, at p. 997; and Hilary Charlesworth, Christine Chinkin, and Shelley
Wright, ‘Feminist approaches to international law’ (1991) American Journal of International Law
85: 613-645 at p. 613.
35 patricia Viseur-Sellers challenges a simplistic view of the public/private distinction in the case
of sexual violence, ‘Individual(s’) liability for collective sexual violence’. Karen Knop (ed).
Gender and Human Rights. Oxford; Oxford UP, 2004; and Karen Engle, ‘After the Collapse of
the Public/Private Distinction: Strategizing Women's Rights’, Dorinda Dallmeyer (ed).
Reconceiving Reality: Women and International Law, Washington: American Society of
International Law, 1993, at p. 143.

6 See further Cynthia Cockburn. The Space Between Us: Negotiating Gender and National
Identities in Conflict. London: Zed Books, 1998; Alexandra Stiglmayer (ed), Mass Rape: The
War Against Women in Bosnia-Herzegovina. Lincoln: University of Nebraska Press, 1993; Judith
Gardam and Michelle Jarvis, ‘Women and Armed Conflict: The International Response to the
Beijing Platform for Action” (2000) Columbia Human Rights Law Review, 32(1): 1-65; Tamara L.
Tompkins, ‘Prosecuting Rape as a War Crime: Speaking the Unspeakable’ (1995) Notre Dame
Law Review 70(4): .845-890; Ustinia Dolgopol, ‘A Feminist Appraisal of the Dayton Peace
Accords’ (1997) Adelaide Law Review 19(1): 59-71; Slavenka Drakuli¢, “Mass Rape in Bosnia:
Women Hide Behind a Wall of Silence’ (1993) The Nation 256(8): 253-258; Katrina Lee Koo,
‘Confronting a Disciplinary Blindness: Women, War and Rape in International Politics of
Security’ (2002) Australian Journal of Political Science 37(3): 525-536; Katherine Lusby,
‘Hearing the Invisible Women of Political Rape: Using Oppositional Narrative to Tell a New War
Story’ (1994) University of Toledo Law Review 25(4): 911-954; Celina Romany, ‘Women as
Aliens: A Feminists Critique of the Public/Private Distinction in International Human Rights
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The focus in international law on sexual violence seems to have blocked any
consideration of other gender-based violations committed in wartime. For
example, the dramatically increased levels of domestic violence that occurs in
conflict; the failure to provide civilians with adequate access to shelter or
protective equipment; the suffering of refugees and displaced persons who are
forced to flee their communities; the lack of access to reproductive health
assistance, and other socio-economic harms have all been substantially

overlooked.”’

This section focuses on the work feminist theory has done in bettering the
understanding of women’s experience of armed conflict, resulting in critiques of
both the legalist and realist positions. It is clear though that most feminist
approaches to the impact of international law in transitional justice processes

have usually adopted the legalist approach advocating minimum accountability

Law’ (1993) Harvard Human Rights Journal 6: 87-125; Catharine MacKinnon, ‘Turning Rape
into Pornography: Post-modern Genocide’ (1993) Ms Magazine 4(1): 24-30; Catharine
MacKinnon, ‘Rape, Genocide and Women’s Human Rights’ (1994) Harvard Women’s Law
Journal 17: 5-16; Jonathan M.H. Short, ‘Sexual Violence as Genocide: The Developing Law of
the International Criminal Tribunals and the International Criminal Court’ (2003) Michigan
Journal of Race and Law 8(2): 503-528; Ruth Seifert, ‘The Second Front: The Logic of Sexual
Violence in Wars® (1996) Women’s Studies International Forum 19(1/2): 35-43; Claudia Card,
‘Rape as a Weapon of War’ (1996) Hypatia, 11(4): 5-18.

57 See for example, Adam Jones ‘Gender and Ethnic Conflict in ex-Yugoslavia’, (1994) Ethnic
and Racial Studies, 17(1):115-134; Vesna Nikoli¢-Ristanovi¢ (ed). Women, Violence and War.
Borislav Radovic (trans), Budapest: Central European University Press, 1999, pp. 41-77, Judith
Gardam and Michelle Jarvis. Women, Armed Conflict and International Law, The Hague: Kluwer
Law International, 2001 at p.173; Judith Gardam, ‘Women and the Law of Armed Conflict: Why
the Silence?’ (1997) International and Comparative Law Quarterly 46(1): 55-80; Judith Gardam
and Hilary Charlesworth, ‘Protection of Women in Armed Conflict’ (2000) Human Rights
Quarterly 22(1):148-166; Julie A. Mertus, War’s Offensive on Women: The Humanitarian
Challenge in Bosnia, Kosovo and Afghanistan, Bloomfield: Kumarian Press, 2000 and Ratna
Kapur, ‘The Tragedy of Victimization Rhetoric: Resurrecting the ‘Native’ Subject in
International/Post-Colonial Feminist Legal Politics’ (2002) Harvard Human Rights Journal 15: 1-
37.
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without further examination, and sought to make any trials resulting from the

obligation to punish gender—inclusive.5 8

The prominence given to prosecutorial remedies for gender violations of
international humanitarian and human rights law is reproduced in the
accountability provisions of UN Security Council Resolution 1325 (2000) on
Women, Peace and Security.” In addition to calling for an exclusion of
amnesties, these provisions emphasise the responsibility of states to prosecute
those responsible ‘for genocide, crimes against humanity, and war crimes
including those relating to sexual and other violence against women and girls’,

yet are silent on complementary forms of redress.”

Similarly, the Secretary-General’s 2002 study on Women, Peace and Security®
and the Independent Experts’ Assessment on the Impact of Armed Conflict on
Women and Women’s Role in Peace-building® place greater emphasis on
criminal prosecution than truth commissions, reparations or other forms of

justice.

8 R. Charli Carpenter. 'Stirring Gender into the Mainstream: Feminism, Constructivism, and the
Uses of Theory’ (2003) International Studies Review 5(3): 287.

59 Hayli Millar. ‘Facilitating Women’s Voices in Truth Recovery: An assessment of women’s
participation and the integration of a gender perspective in truth commissions’, Helen Durham
and Tracey Gurd (eds). Listening to the Silences: Women and War, Boston, Leiden: Martinus
Nijhoff, 2005: 171-222 at p. 172.

60 Resolution on Women, Peace and Security, SC Res 1325, 55 UN SCOR (4213th mtg), UN Doc
S/RES/1325 (2000) [para 11].

61 See Women, Peace and Security, Study submitted by the Secretary-General pursuant to
Security Council resolution 1325, (2000), (2002) [paras 116-161, 343-345].

62 gee Elisabeth Rehn and Ellen Johnson Sirleaf, Women, War and Peace: The Independent
Experts’ Assessment on the Impact of Armed Conflict on Women and Women’s Role in
Peacebuilding. New York: UNIFEM, 2002 at pp. 93-101.
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The legalist approach assumes jus cogens norms are universal and gender-neutral,

¢ However, universality

and therefore powerful advocacy tools for women.
cannot be assumed.®* Rather, international law norms tend to have a primarily
Western audience. Universality of jus cogens norms has also been questioned by
feminist theorists who ask whether international criminal law been ‘transformed’
to meet the reality of women’s experience of armed conflict, or only the
experience of Western women,®® or is still fundamentally limited to the

experience of elite men.®

One feminist reading of the legalist position could say that limiting the
‘tradeability’ of trials for a new state works in favour of women, who might be in
a weak position as citizens after a conflict to ‘trade’ politically for a justice
outcome. An example of this would be amnesty deals for ex-military struck at a
peace negotiation where no women are present as leaders of the factions.
International law is understood in this sense as a method of controlling the use

and abuse of powc::r.67

63 Hilary Charlesworth and Christine Chinkin, “The Gender of Jus Cogens’ (1993) Human Rights
6Quarterly 15: 63-76.

* Neil Kritz, ‘Progress and Humility: The Ongoing Search for Post-Conflict Justice’ M. Cherif
Bassiouni (ed). Post-Conflict Justice. Transnational Publishers: New York, 2002 at p. 59.
65 Ratna Kapur, ‘The Tragedy of Victimization Rbetoric: Resurrecting the ‘Native’ Subject in
International/Post-Colonial Feminist Legal Politics’ (2002) Harvard Human Rights Journal 15: 1-
37.
66 Hilary Charlesworth and Christine Chinkin. The Boundaries of International Law: A Feminist
Analysis. Manchester; Manchester University Press, 2000, pp. 38-46.
67 Christine Chinkin and Hilary Charlesworth, ‘Building women into peace’ (2006) Third World
Quarterly 27(5): 937-957 at p. 946.
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Realists could argue that international law is irrelevant and merely a rhetorical
device, so that focusing on trials would be a waste of feminist energy and
resources. Alternatively, realists could argue that a decision by a new state to
prosecute crimes, even including gender-based violence, may be destabilising to
the fragile state. Women might then be the most vulnerable to any recurrence of
violence. Neither view takes into account the idea of ‘changing the curtains’
expressed in the introductory chapter — that in fact women might still be
experiencing a continuum of violence and not be in a position to ‘trade’ — all

8 So a feminist strategic

they have traded is one set of curtains for another.®
legalist view might see value in not trading trials for some other benefit in a post-

conflict setting, but accept that there are gendered holes in the legalist view too.

The legalist position does not necessarily benefit women for three main reasons:
lack of representation of women in decision-making structures within transitional
justice mechanisms (or what Christine Bell and Catherine O’Rourke term ‘visible
exclusions’);69 the incomplete categorisation of acts that affect women as
international crimes; and flawed prosecution strategies (which Bell and O’Rourke
term ‘conceptual exclusions’).”’ These criticisms are predicated on making the
legalist approach work better for women. However, Bell and O’Rourke also

identify a ‘growing feminist unease’ with the question of ‘where is the feminism

68 Or as Christine Bell and Catherine O’Rourke write, ‘women moving too easily from being
‘pawns of war’ to ‘pawns of peace’: ‘Does feminism need a theory of transitional justice?” (2007)
International Journal of Transitional Justice 1: 23-44 at p. 25.

%9 Christine Bell and Catherine O’Rourke. ‘Does feminism need a theory of transitional justice?’
(2007) International Journal of Transitional Justice 1: 23-44 at p. 23.

70 Christine Bell and Catherine O’Rourke, ibid.
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in transitional justice discourse?’”" I argue the unease stems from acknowledging
that legalist approach might be insufficient to assist the attainment of material
benefits for women in post-conflict settings. New and creative strategies are

required.

2.1 Representation of women in transitional justice processes

Although the obligation to punish is non-discriminatory, it does not rely on
democratic acceptance and does not address proactively the issue of

2 Women are

representation of women in transitional justice mechanisms.”
unlikely to be represented in transitional justice mechanisms if there is little
‘gender-mapping’ of the conflict and women are excluded from the peace
negotiations and agreements.73 Even democratic means might not automatically

mean that women represent other women or that all women’s views are well-

represented.74

7! Christine Bell and Catherine O’Rourke, ibid.

72 Doris Buss, ‘Women at the Borders: Rape and Nationalism in International Law’, 6(2)
Feminist Legal Studies 171-203 (1998); Christine Chinkin, ‘Symposium - The Yugoslav Crisis:
New International Law Issues, Rape and Sexual Abuse of Women in International Law’ (1994)
European Journal of International Law 5: 326-41.

73 Christine Bell and Catherine O’Rourke, ‘Does feminism need a theory of transitional justice?’
(2007) International Journal of Transitional Justice 1: 23-44 at p. 34.

™ Christine Chinkin, ‘Peace Agreements as a Means for Promoting Gender Equality and
Ensuring Participation of Women’. Consultant to the Division for the Advancement of Women
EGM/PEACE/2003/BP.1 31 October 2003 United Nations Division for the Advancement of
Women (DAW) Expert Group Meeting on ‘Peace agreements as a means for promoting gender
equality and ensuring participation of women — A framework of model provisions’ 10-13
November, Ottawa, Canada, 2003.
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The term ‘gender-mapping’ a conflict refers to assessment and documentation of
gender-based violations during a conflict.” Lack of documentation of gender-
based violations has consequences for the proper prosecution of those offences.
An all-female team of investigators conducted the first rape investigation in time
of conflict for the Independent Commission for Former Yugoslavia (ICTY), and
the evidence was provided to the Office of the Prosecutor of the ICTY.” Itisno
surprise that the first rape prosecution in history resulted from subsequent trials

using this testimony.

Christine Chinkin argues that ‘mapping’ a conflict is crucial to drafting an
effective peace agreement.77 It is important in its own right, and also crucial to
establish factual bases for any proposed humanitarian intervention by the
international community, to provide objective evidence of the role and status of
women and any changes in that society. Moreover, transitional justice outcomes
that benefit women are impossible unless the full realities of their lives before

and after the conflict are understood.

In the Timorese context, the UN accountability mechanisms for human rights

violations did not, perhaps could not, adequately monitor, document, or serve as a

7> Christine Chinkin, ibid.

7S M. Cherif Bassiouni (ed). “The United Nations Commission of Experts on the Former
Yugoslavia.” Post-Conflict Justice. Transnational Publishers: New York. 2002, at p. 449.

" Christine Chinkin, ‘Peace Agreements as a Means for Promoting Gender Equality and
Ensuring Participation of Women’. Consultant to the Division for the Advancement of Women
EGM/PEACE/2003/BP.1 31 October 2003 United Nations Division for the Advancement of
Women (DAW) Expert Group Meeting on ‘Peace agreements as a means for promoting gender
equality and ensuring participation of women — A framework of model provisions’ 10-13
November, Ottawa, Canada, 2003, at p. 9.
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check on Indonesian actions during the period of occupation.78 As Mario
Carrascalio, former Governor of East Timor expressed: ‘Timor Leste was a

closed land... it was a place of lies and falsities... the people that came here

could do anything. It was a secret’.”

Almost all violations in East Timor were documented and brought to the attention
of the international community by the work of NGOs.2 It was not until the Santa
Cruz massacre that the UN bodies began to use stronger language, and even then,
it was under the auspices of Special Rapporteurs rather than the Commission on

Human Rights where the most useful work was conducted.®!

This silence both reflects and helps perpetuate a situation in which women are not
being consulted or participating adequately in transitional justice processes. The
requirement for the equal representation of women in public life is based on the
principle of non-discrimination in human rights law and the idea that politics is

constitutive for the processes of society as a whole and not simply a mechanical

"8 See further Henry Steiner and Philip Alston. ‘An Overview of UN Procedures through the Lens
of a Single Case: East Timor.” International Human Rights in Context: Law, Politics, Morals.
Oxford; Oxford University Press, 2000, at pp. 672 — 694.

79 Mario Carrascalio, Former Governor of East Timor. Testimony to the Commission for
Reception, Truth and Reconciliation (CAVR) National Public Hearing on Women and Conflict.
28-29 April 2003, Dili.

80 Note the comments of Mr A. Zoller at para 64, 1999 Fourth Special Session of the UN
Commission, Summary Record of 2" meeting, 24 September 1999, UN Doc. E/CN.4/S-
4/SR.2(1999) as quoted in ‘An Overview of UN Procedures through the Lens of a Single Case:
East Timor.” Henry Steiner and Philip Alston. International Human Rights in Context: Law,
Politics, Morals. Oxford: Oxford University Press 2000, at p. 688.

81 See further Henry Steiner and Philip Alston. ‘An Overview of UN Procedures through the Lens
of a Single Case: East Timor.” International Human Rights in Context: Law, Politics, Morals.
Oxford; Oxford University Press, 2000, at pp. 672 — 694.
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‘reflection’ of social and economic interests.¥? Therefore, the exclusion of
women and non-integration of a gender perspective in transitional justice
processes perpetuates existing power asymmetries between women and men and

that therefore these processes are less likely to contribute to sustainable peace-

building.®

Part of the answer is to pursue strategies which facilitate the participation of
women to mechanisms designed around the obligation to punish, and also to
those designed to promote truth-telling. This can inadvertently lead to an ‘add
women and stir’ approach.84 For example, in a truth commission context, women
often tell men's stories of violations (their husbands or sons) to commission

hearings rather than their own.”> The most visible female activists in transitional

82 ‘...[The kind of democratic participation that prevails shapes the patterns of social relations

and processes that develop, especially those associated with the distribution of resources, both
material and symbolic’: Toni Schofield and Carol Bacchi, ‘Reinventing Gender Equality and the
Political’, Conference paper, University of Sydney, 29-30 September 2005. See also
Commonwealth Secretariat.. Gender equality and the judiciary: using international standards to
promote the human rights of women and the girl child. London: Commonwealth Secretariat,
1999.

83 See for example Diana Francis, ‘Culture, Power Asymmetries and Gender in Conflict
Transformation’, Berghof Handbook for Conflict Transformation. Berghof Research Centre for
Constructive Conflict Management, 2001, at p. 9.

8 Note Hilary Charlesworth and Christine Chinkin. The Boundaries of International Law: A
Feminist Analysis. Manchester; Manchester University Press, 2000, at pp. 310-12. See further
Richard J. Goldstone & Estelle A. Dehon, ‘Engendering Accountability: Gender Crimes Under
International Criminal Law’ (2003) New England Journal of Public Policy 19: 121; Anne M
Hoefgen, ‘There will be No Justice unless Women are Part of that Justice’: Rape in Bosnia, the
ICTY and ‘Gender Sensitive’ Prosecution’ (1999) 14 Wisconsin Women's Law Journal 155; and
Rana Lehr-Lehnardt, , ‘One Small Step for Women: Female-Friendly Provisions in the Rome
Statute of the International Criminal Court’. Brigham Young University Journal of Public Law 16:
317-340.

8 Hayli Millar, ‘Facilitating Women’s Voices in Truth Recovery: An assessment of women’s
participation and the integration of a gender perspective in truth commissions’, Helen Durham
and Tracey Gurd (eds). Listening to the Silences: Women and War, Boston, Leiden: Martinus
Nijhoff, 2005, at p.176.
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contexts have often been mothers of disappeared, or widows.5® It follows that
truth commissions may portray the violations experienced by women as a

relatively small percentage of the total violations reported to the commission.

Gender bias has been identified in the truth-telling function of truth commissions.
Firstly, a gender dimension is lacking when examining the range of harms in a
conflict;” secondly, there is a focus only on sexual violence when harms against
women are considered;®® and thirdly, ‘ordinary’ or routine violence is omitted,
especially socio-economic harm experienced by women in conflict due to their
gendered roles.?’ The failure of truth commissions to fully integrate women’s
experiences is troubling on a practical level as it may restrict women’s
entitlement to additional forms of legal redress,”® but also on a symbolic level
because it leads to a distorted historical record of ‘truth’.’!  These ideas are
central to the discussion of the truth commissions dealing with events in Timor

set out in Chapter Five.

8 Hayli Millar, ibid, at p. 186.

87 Fionnuala Ni Aolain and Catherine Turner, ‘Gender, Truth and Transition’ (2007) UCLA
Women's Law Journal 16: 229-79 at pp. 257-260.

88 Fionnuala Ni Aolain and Catherine Turner, ibid, at pp. 260-262.

89 Fionnuala Ni Aolain and Catherine Turner, ibid, at pp. 262-265.

%0 Hayli Millar, ‘Facilitating Women’s Voices in Truth Recovery: An assessment of women’s
participation and the integration of a gender perspective in truth commissions’, Helen Durham
and Tracey Gurd (eds). Listening to the Silences: Women and War, Boston, Leiden: Martinus
Nijhoff, 2005, at p. 186. Millar also notes that in South Africa, for instance, entitlement to
reparations is limited to those formally declared victims by the Truth and Reconciliation
Commission. In view of their reluctance to disclose victimisation or speak about direct
victimisation, women either will be ineligible or must rely on their secondary status as the
‘relatives or dependents’ of formally recognised victims to seek reparations.

91 rionnuala Ni Aolain and Catherine Turner, ‘Gender, Truth and Transition’ (2007) UCLA
Women's Law Journal 16: 229-79, at p. 273.
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2.2 Categorisation of crimes: exceptionalism or revolution?

Jan Jindy Pettman asked in 1996: ‘[w]hat has it meant to displace sex onto
women, and to see sex as not political?’92 Chilla Bulbeck replied ‘[i]t has meant
drawing a sharp line of visibility and invisibility between military violence and
domestic violence, thus obscuring useful ways to understand intra-state or

intermediate forms of patterned sexual violence, for example, war rape:’.93

There have now been significant achievements by feminist lawyers in the project
of categorizing gendered behaviour in conflict as an international crime.”*
Feminists have concentrated on this strategy because the categorisation of
behaviour into international crimes has a critical influence on Security Council
decisions to intervene, the triggering of the obligation to punish, and the resulting

prosecution strategy.

On this point of recognising patterned sexual violence, there has been
considerable progress. Article 7(g) of the Rome Statute explicitly enumerates
rape as a crime against humanity. A unanimous Security Council Resolution
1325 (2000) was passed on the topic of ‘Women, Peace and Security’ urging the

Secretary-General to carry out a study on the impact of armed conflict on women

%2 Jan Jindy Pettman, Worlding Women: A Feminist International Politics, St. Leonards, NSW:
Allen & Unwin, 1996 atp. 8.
%3 Chilla Bulbeck, ‘Book Reviews® (2005) International Feminist Journal of Politics, 7:1, 157-
169, at p. 158.

See further Kirsten Campbell, ‘The Gender of Transitional Justice: Law, Sexual Violence and
the International Criminal Tribunal for the Former Yugoslavia’ 1 (2007) International Journal of
Transitional Justice 3: 411-432.
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and girls, and the role of women in peace-building. Prosecutions for gender-
related crimes in international criminal law have also been hailed as
revolutionary. Both the ad hoc tribunals for Yugoslavia and Rwanda have
successfully indicted, prosecuted and convicted defendants for gender-based
crimes for the first time in history, including rape as a crime against humanity
and an element of genocide in the Akayesu case before the ICTR,” and the
Celebici, Furundzija and Kunerac cases relating to rape as torture, sexual slavery
and sexual acts as inhumane treatment before the ICTY.”® There have been
significant decisions by regional human rights courts, such as Mejia Egocheaga
v. Peru in the Inter-American Commission of Human Rights, which accepted rape
as torture.”” It is these developments to which Charlesworth and Chinkin refer
when they state ‘the silence about the suffering of women in all forms of conflict

has been broken’.”® This shattering of the silence is a triumph indeed.

Why then do expert commentators Hilary Charlesworth and Christine Chinkin
argue that law, including international law, is gendered and has been resistant to

attempts to transform it into a legal system that can properly deal with women's

95 Prosecutor v. Jean-Paul Akayesu, 2 September 1999, ICTR-96-4-T.

% Prosecutor v Dragoljub Kunerac, Radomir Kovac and Zoran Vukovic, Judgement, Case No.
IT-96-23/1-T, 22 February 2001, Prosecutor v. Anto Furundzija, 10 December 1998, ICTY-95-
17/1-T.

o1 (1996) 1 Butterworths Human Rights Cases 229. See Hilary Charlesworth and Christine
Chinkin. The Boundaries of International Law: A Feminist Analysis. Manchester; Manchester
University Press, 2000, at pp. 330-2.

%8 Hilary Charlesworth and Christine Chinkin. The Boundaries of International Law: A Feminist
Analysis. Manchester; Manchester University Press, 2000, at p. 330.
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experience?99 Feminist lawyers claim that generally the law of armed conflict
has historically set up the male combatant’s experience in conflict as the standard
and thereby has misunderstood or left women’s experience of conflict
unregulated in the ‘private’ sphere.100 In this light, the breakthroughs above
could be seen as exceptionalism and not revolutionary — much of the progress in
the feminist categorisation project has been made by reinterpreting existing
international violations through a gendered lens.'°! For example, domestic
violence can be prosecuted as torture or rape as a crime against humanity’® as

opposed to transcending or reinventing the existing template of male experience.

I agree that there are still significant gender gaps in international humanitarian
law and corresponding gaps in gender theory, which affect transitional justice
mechanisms. For example, the issues of forced maternity and domestic violence
explored in Chapter Three in my view are key transitional justice issues that raise

important gender questions, but there is little recognition of either of these

9 Hilary Charlesworth and Christine Chinkin, ibid.

100 Hilary Charlesworth and Christine Chinkin, ibid. See also Ngaire Naffine, ‘Sexing the Subject
(of Law)’, Margaret Thornton (ed). Public and Private: Feminist Legal Debates. Oxford: Oxford
University Press, 1995, at pp. 18, 20 and 32: Ursula A. O’Hare, ‘Realizing Human Rights for
Women’ (1999) 21 Human Rights Quarterly 364 at 368; Celia Romany, State responsibility goes
private: a feminist critique of the public/private distinction in international human rights law’,
Rebecca Cook (ed). Human Rights of Women: National and International Perspectives,
Philadelphia: Pennsylvania University Press, 1994; Catherine MacKinnon, Feminism Unmodified:
Discourses on Life and Law. Boston: Harvard University Press, 1987.

101 hristine Chinkin, ‘Symposium - The Yugoslav Crisis: New International Law Issues, Rape
and Sexual Abuse of Women in International Law’ (1994) European Journal of International
Law 5: 326-41.

102 gee for example, Alice Edwards, 'The ‘Feminizing’ of Torture under International Human
Rights Law' (2006) Leiden Journal of International Law 19(2): 349-391.
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problems in their own right'® under international law. Theoretical explanations
of their impact on women in a post-conflict setting are also thin. Forced
maternity is a particularly complex phenomenon, perhaps because it straddles
states of war and peace, and there is no parallel offence which can happen to a
man.'® Forced maternity raises forcibly the constant question in feminist
strategy of whether to emphasise the ‘sameness’ or ‘difference’ of women’s

experience to men’s.'?®

The continuance of the categorisation project therefore has merit, but Judith
Gardam has cogently argued that the project of moving crimes which happen to
women in war into the public sphere may not rectify the limitations of the law.'%
One important limitation, as noted in relation to truth commissions above, is that
international law tends to emphasise women’s sexual and reproductive identities
and harms inflicted by opposing forces.'”” The International Committee of the
Red Cross (ICRC) also made this point when it released a comprehensive study

in 2001 titled ‘Women Facing War’.'® The ICRC found that women are not

innately vulnerable, but can be made vulnerable since they are seen as ‘symbolic’

103 Note that forced maternity arising out of rape in Bosnia did receive considerable global
attention and contributed to the provisions in the Rome Statute as discussed further in Chapter
Three.

104 My thanks to Dianne Otto for prompting this insight.

105 See for example, Catherine MacKinnon, Are Women Human? And other international
dialogues. Cambridge: Belknap Press of Harvard University Press, 2006.

106 See further Judith Gardam, ‘Women and Armed Conflict: The response of international law’,
Listening to the Silences: Women and War, Helen Durham and Tracey Gurd (eds), Leiden,
Boston: Martinus Nijhoff, 2005

107 Jan Jindy Pettman, Worlding Women: A Feminist International Politics, St. Leonards, NSW:
Allen & Unwin, 1996 at p. 100.

108 | ternational Committee of the Red Cross (ICRC), Woman Facing War, ICRC, Geneva, 2001,
at pp. 8-9.
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bearers of their racial, cultural or religious identity, as well as being the producers
of future generation.lo9 Other factors that render women vulnerable are specific
skills, social status and economic situation, an intersection of distinguishing

features.

However, women are not, if they ever were, exclusively the victims, the
caregivers or the passive supporters of men in times of armed conflict.!'® The
reality of modern conflict is that women’s roles also include being involved as
members in armed forces and perpetrators of various forms of violence. It is this
sort of complexity and recognition of intersectionality in gender identity that
should be reflected in legal responses and the categorisation of crimes. I
conclude that recognition of rape as a war crime has been welcome but
exceptional, and the broader issue of gender justice after an armed conflict has

been largely ignored.
2.3  Prosecution strategies and problems: wholesale justice

In this section I set out feminist challenges to the third impact of international
law, the prosecution of international crimes. Even if women are represented in a
meaningful way, or if international law itself can be made inclusive of women’s

experiences, it does not follow automatically that the implementation of the law

109 1 ternational Committee of the Red Cross (ICRC), Woman and War Special Report, ICRC,
Geneva, 2003 at p. 10.

1o Helen Durham and Tracy Gurd (eds), ‘Preface’, Listening to the Silences: Women and War,
Martinus Nijhoff, Leiden: Boston, 2005, at p. 3.
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will be gender-sensitive, or pursued ‘with the same fervour as are the war crimes

which happen routinely to men’.!"!

Due to the precedents such as Adkayesu or the ICTY cases, feminist lawyers
assume that progress in jurisprudence will be retained: that each time, trials will
be proceeding from a better base of gender-sensitive legislation, procedural rules
and jurisprudence. This assumption may be ill-founded. For example, crimes
against humanity are required to be wide-spread and systematic, and as
Charlesworth and Chinkin point out, ‘although the rapes and sexual violence in
the former Yugoslavia have been perceived in such terms, this may not always be
the case. There is a tendency to regard the sexual abuse in the former Yugoslavia
as exceptional and not as a regularly occurring part of armed conflict.”''> They
note that the UN’s “fact-finding’ in Rwanda in 1994 did not detect systematic
sexual violence against women until nine months after the genocide, ‘when

women began to give birth in unprecedented numbers’.'"?

There may be hierarchies of ‘seriousness’ within the prosecution of serious
crimes.'* For example, although difficult to prove, it is possible that if men as

combatants are more likely to be killed, and women may be tortured, raped but

1 Rhonda Copelon, “Women and war crimes’ (1995) St John'’s Law Review 69: 61 at p. 65.

12 Hilary Charlesworth and Christine Chinkin. The Boundaries of International Law: A Feminist
Analysis. Manchester; Manchester University Press, 2000, at p. 333.

113 Hilary Charlesworth and Christine Chinkin, ibid, at p.219

14 ‘[T]here is a two-tiered hierarchy in the determination of whether the harms associated with
armed conflict are addressed. .. First, [the] experiences must be regarded as sufficiently “serious”
to constitute an international crime. Secondly, crimes committed in armed conflict must “shock
the conscience of mankind” before they will be prosecuted. Gender is a factor in determining how
seriously an act is viewed and whether resources will be devoted to prosecuting [the act].” Judith
Gardam and Michelle Jarvis, Women, Armed Conflict and International Law, The Hague: Kluwer
Law International, 2001 at pp. 181-2.
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often live — could a focus on deaths as the most serious violation under
international law therefore lead to a gendered view of war crimes? For instance,
the Serious Crimes Unit in Dili focused mainly on murder indictments, with

gender persecution investigated only incidentally.

There are a series of practical problems with prosecution strategies in attempts to
achieving justice for women. Firstly, successful prosecutions require witnesses.
A recurring problem for transitional justice processes is significant under-
reporting of gender-persecution. Due to the trauma of the victim, the social
stigma attached to rape and fear of ostracism from her family and inadequate
concern of authorities, women are less likely to seek redress by reporting rape to
the authorities, increasing the likelihood of impunity for a persecutor.115 Many
serious acts of gender-based violence, including domestic violence, can have the
psychological effect of torture. Torture, as a crime, has a lasting effect on its
victims, that of silencing and alienating them from communal support. The
psychological impunity created by torture can have disproportionately negative

effects on women, already disadvantaged in power structures. 16

The purpose of a criminal trial in a transitional justice context is to prosecute and

punish the major war criminals for violations of international law. Consequently,

115 Elisabeth Rehn and Ellen Johnson Sirleaf, Women, War and Peace: The Independent Experts’
Assessment on the Impact of Armed Conflict on Women and Women's Role in Peacebuilding,
New York: UNIFEM, 2002 at p. 99.

116 Note Susan Opotow, ‘Psychology of Impunity and Injustice: Implications for Societal
Reconciliation.” M. Cherif Bassiouni (ed). Post-Conflict Justice. Transnational Publishers: New
York. 2002, at p. 206.
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a war crimes trial can ‘only do so much’.'"” The second practical problem with
trials is that the process of giving testimony in trials or to a lesser extent other
types of public proceedings may only serve to retraumatise women. Nicola
Henry has analyzed the experience of women giving evidence of gender-based
violence in international war crimes trials. Henry notes that war crimes trials
might have an ‘inherently counter-narrative effect’,!'® despite the best efforts of
investigators and prosecutors.119 The physical and psychological wounds as a
consequence of rape and sexual abuse are often not part of accepted rape
testimonies, as emotions have no place in the courtroom.'?® That is, if

prosecutors or judges want to deal with sexual violence issues at all.™!

The nature of defense strategy is to discredit the evidence of the witness or prove
consent, which may exacerbate the devaluation of raped women who have come
to testify. The possibility of retraumatisation is a highly likely response within
this context. Inevitably, the reconstruction of the story will entail reliving of the

traumatic event and may induce re-traumatisation.' >

17 wulie Mertus, ‘Truth in a box: the limits of justice through judicial mechanisms’, I. Amadiume
and A. An-Na'im (eds). The Politics of Memory: Truth, Healing and Social Justice. New York:
Zed Books, 2000.

118 1) other words, witnesses are prevented from telling their stories in their own words, due to
interrogation from opposing counsel.

19 Nicola Henry, ‘Secrecy, Silence and Sexual Violence in International Criminal Proceedings’.
Pa&;er read at Activating Human Rights and Diversity, 1-4 July 2003, Byron Bay.

120 Nicola Henry, Disclosure, Sexual violence and international jurisprudence: a therapeutic
?EProach. PhD dissertation, University of Melbourne, 2005.

Michelle Staggs Kelsall and Shanee Stepakoff. ‘“When We Wanted to Talk About Rape’:
Silencing Sexual Violence at the Special Court for Sierra Leone’ 1 (2007) International Journal
of Transitional Justice 3: 355-374.

122 1 \dith Herman. Trauma and Recovery: The Aftermath of Violence from Domestic Abuse to
Political Terror. New York: Basic Books, 1992.
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Thirdly, a war ctimes trial may not in fact be the appropriate context for sexual
violence survivors to reconstruct their stories and thus recover from their
traumatic experiences. Even if not re-traumatised, victims of sexual violence, if
they are actually chosen to give testimony at a trial, only get to tell a piece of
their story. Further, those experiences remain cloaked in secrecy given that, out
of necessity for protection and safety, the court sessions are often in private.
There is no necessary link between publicity per se and healing. There have also

. . . o123
been reports of the ostracism of women on their return to their communities.

Healing may not then be the result of a trial process. On the other hand,
testifying at public proceedings such as a trial is potentially an empowering
process for survivors given that it constitutes a measure of justice due to the legal
weight given to their words.'?* This may be an advantage of truth commissions,
although Ni Aolain and Turner warn that the informality and flexibility of the
truth commission mechanism may make them more susceptible to discriminatory
factors, not less.'”” In my opinion, based on experience at the Yugoslav tribunal,

even in the rare case where every care is taken of the witness, progress in

123 gee the Kosovo Rehabilitation Centre for Torture Victims (KRCT) study concerning
witnesses from the Kosovo population regarding the possibility of their retraumatisation during
the trial process of Milosevic in The Hague: Sci Enver Cesko, Melita Kallaba, Vjosa Devaja,
Agim Selimi, Shaban Jashari and Merita Emini, Study with the Clients Treated at the KRCT, from
the Witnesses and the Kosovo Population Regarding the Possibility of their Re-T raumatization
During the Trial Process of Milosevic in Hague. Kosovo Rehabilitation Centre for Torture
Victims, 2002, pp.1-9.

124 Elizabeth Stanley, ‘Torture Silence and Recognition.” Paper delivered at Activating Diversity
and Human Rights Conference, Byron Bay, July 2003. For these reasons, Rosalind Dixon has
proposed an international civil tribunal for war crimes against women. See further Rosalind
Dixon, ‘Rape as a crime in international humanitarian law: where to from here?’ (2002) European
Journal of International Law 13(3): 697-719.

125 Lionnuala Ni Aolain and Catherine Turner, ‘Gender, Truth and Transition” (2007) UCL4
Women's Law Journal 16: 229-79, at p. 233.
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jurisprudence comes at a great personal cost to the women involved. As Franke

puts it, war crimes trials operate best on the ‘wholesale’ not ‘retail’ level.'*®

Fourthly, material benefits in the form of financial compensation for women who
participate in trials and truth commissions may not be forthcoming. The legal
consequences of the supranational criminal law system (sentencing and
reparations) are increasingly being examined with the situation of survivors of
gender-based violence in mind which is a welcome development,'?’ but there is
still a lack of long term financial assistance available through the trial process.
These four problems would confirm Fletcher and Weinstein’s argument that trials

may not promote social repair, even for the individual women directly involved.
2.4  Feminist strategic legalism

Each of the four problems outlined above go to the question ‘where is the
feminism in transitional justice’?'® There are cogent arguments to address the
above three concerns with the minimum accountability model. Trials can be made
better. The participation and representation of women in transitional justice
mechanisms could be mandated beyond the token gesture. Gaps in international
criminal law with issues such as forced maternity could be successfully filled and

implemented in the same manner as the issue of rape as a war crime. I believe

126 K atherine M. Franke, ‘Gendered Subjects of Transitional Justice” (2006) Columbia Journal of
Gender and Law 15 (3): 813-828 at p. 820.

127 Anne-Marie L.M. De Brouwer. Supranational Criminal Prosecution of Sexual Violence: The
ICC and the Practice of the ICTY and the ICTR. Antwerpen, Intersentia 2005.

128 ~hristine Bell and Catherine O’Rourke, ‘Does feminism need a theory of transitional justice?”
(2007) International Journal of Transitional Justice 1: 23-44 at p. 23.
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these strategies should be pursued vigorously by feminist legal scholars and

practitioners,129 but that they are ultimately insufficient strategies.130

My argument rests on different concerns. Transitional justice as a discipline
causes feminist unease because the issue of whether trials really achieve social

repair is harder to address.”’

Bell and O’Rourke describe this as unease as being about ‘what exactly
transitional justice is transiting ‘from and ‘to>*,132 and categorise conceptions of
transitional justice as ordinary, liberalising or restorative justice.13 3 They argue
that feminist theory should focus on a ‘larger dream’ of substantive and material
justice for women,>* and I concur. If the violations against women in armed
conflict arise from structural inequalities experienced in peace time, then
processes are required which address structural discrimination in the society. Can

individual criminal trials, or even communal truth commissions, separately or in

combination contribute to this end-game?

129 There is long-standing cultural feminist criticism of rights discourse as aggressive or shrill,
obsessed with individualism and not an ethic of care, symbolic only, prone to counter-rights
claims. Carol Smart (ed). ‘The Problem of Rights’, Feminism and the power of law. London/New
York: Taylor and Francis, 1989, pp. 138-159 at p. 159.
130 cviticism of trials could flow naturally from the gap between law and justice, inevitable
because rights have a symbolic valance that can never be realised by the laws on the books.
Sundhya Pahuja, ‘Rights as regulation: The integration of development and human rights’, Paper
delivered at 15® Annual ANZSIL Conference, Canberra, 29 June 2007.
131 1 aurel Fletcher and Harvey M. Weinstein. ‘Violence and Social Repair: Rethinking the
Contribution of Justice to Reconciliation’ (2002) Human Rights Quarterly. 24(3): 573-639.
132 hristine Bell and Catherine O’Rourke, ‘Does feminism need a theory of transitional justice?”
%907) International Journal of Transitional Justice 1: 23-44 at p. 35.

Christine Bell and Catherine O’Rourke, ibid, at pp. 36-44.

134 hristine Bell and Catherine O’Rourke, ibid, at p. 44.
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Part of the question is whether violence against women in armed conflict is
ordinary violence writ large or ‘extraordinary’ violence. For example, does war

interrupt the ‘unthinkableness’ of rape?’®® On this point the literature is complex

and inconclusive.

Feminist commentators have suggested at least three explanations of the common
rape of women in war. First is the booty principle, where women are seen as
spoils of war when victory is declared. Second, while rape serves to humiliate
enemy women, the target is also the masculinity of the enemy men."*® The third
explanation is male bonding theory: that Jrape, particularly gang rape and
systematic rape, is given as a privilege to soldiers by officers because it promotes
soldierly solidarity.”” These ideas are picked up by the UN and NGO literature.
A UNIFEM expert report commissioned by Kofi Annan entitled “Women, War
and Peace’ (‘UNIFEM report’), agreed that violence against women is not an

accident of war but a strategy used in warfare.'®® The raison d'étre is to spread

133 John Braithwaite, ‘Rape, Shame and Pride’, Address to Stockholm Criminology Symposium,
16 June, 2006.

136 Silva Meznaric, ‘Gender as an ethno-marker: rape, war and identity politics in the former
Yugoslavia', Valentine M. Moghadam (ed), Identity, Politics and Women: Cultural Reassertions
and Feminisms in International Perspective. Oxford: Westview Press, 1994 quoted by Cynthia
Cockburn. ‘Gender, Armed Conflict and Political Violence: Background Paper’, The World
Bank, Washington DC, June 10® & 11% 1999.

137 Ruth Seifert, ‘War and rape: a preliminary analysis', Alexandra Stiglmayer (ed), Mass Rape:
The War Against Women in Bosnia-Herzegovina. Lincoln and London: University of Nebraska
Press, 1995: 54-72.

138 plisabeth Rehn and Ellen Johnson Sirleaf, Women, War and Peace: The Independent Experts’
Assessment on the Impact of Armed Conflict on Women and Women’s Role in Peacebuilding ,
New York: UNIFEM, 2002.
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terror; destabilize society and break its resistance; reward soldiers; and extract

information.'*

While these ideas are a distinct improvement on the belief that gender violence is
private by-product of armed conflict, all posit the male as the object of the
perpetrator’s gaze, even while the woman is the victim. The fourth explanation is
that women are often agents in conflict themselves, and are targets because of
their own political or strategic importance, but their punishment is often gendered
to punish them in the most effective and demeaning way the enemy can

imagine. 140

Cynthia Cockburn states that the violence against women in war is different to

violence perpetrated against men, even though men experience gendered harms:

And it is perhaps in brutality to the body in wars that the most marked sex
difference occurs. Men and women often die different deaths and are tortured
and abused in different ways, both because of physical differences between the
sexes and because of the different meanings culturally ascribed to the male and

female body...

[T]he instruments with which the body is abused in order to break the spirit,
tend to be gender-differentiated, and in the case of women, to be sexualized.
Political violence and armed conflict are not distinct—one spills into the other.

Nor is it necessarily helpful to identify discrete moments like ‘before’, ‘during’

139 Amnesty International, Broken bodies, shattered minds, Torture and ill-treatment of women,

Alden Press, United Kingdom, 2001, at p. 50.
140 Hilary Charlesworth and Christine Chinkin. The Boundaries of International Law: A Feminist
Analysis. Manchester; Manchester University Press, 2000, at p. 334.
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and ‘after’ conflict. Violence flows through all of them, and peace processes

may be present at all moments too. 14l

The question is whether this violence in armed conflict represents extraordinary
violence. UNIFEM found that the extreme sexual and physical violence women
suffer in times of war does not solely arise out of wartime conditions, but is an
escalation of the violence that exist in times of peace.142 In times of warfare
women’s bodies serves as barter systems in the form of sex work or to exchange
sex for basic needs such as food and shelter,'* but this is an extension of what

happens in peace-time economies as well.

If the experience of women in armed conflict is seen only as ‘extraordinary’
sexual violence to be dealt with by an individual criminal trial or truth
commission hearing, is this of benefit to women in transitional societies dealing
with ‘ordinary’ violence? It may not be to the woman whose experience is the
subject of the trial, other than in a symbolic sense, depending on the conditions of
the trial as explained above. Is the message sent to society by the trial enough?
Is the message received only by the international community, rather than the
transitional state? Dealing with communal structures which engender violence is
important when considering the transition from gender-persecution within a
conflict zone to post-conflict justice. The sexual stereotyping of women in

transitional justice processes has even been linked to the increased vulnerability

141 Cynthia Cockburn. ‘Gender, Armed Conflict and Political Violence: Background Paper’. The
World Bank, Washington DC, June 10® & 11% 1999, p. 11 and 12.

142 Noelle Quenivet, Sexual Offences in armed conflict & international law, Transnational
Publishers, New York, 2005, at p. 120.

143 Noelle Quenivet, ibid.
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of women in transitional societies to sexual trafficking and slavery.144 This also

has ramifications for ‘post-conflict’ economic policies:

. not only is ‘post-conflict’ a misnomer for women, so too may be
reconstruction, reintegration and rehabilitation. These concepts all assume an
element of going back, restoring people to a position or capacity that
previously existed. But this is not necessarily what women seek. The goal is
rather societal transformation, that is, not restored dependence and
subordination but rather an enhanced social position that accords full
citizenship, social justice and empowerment based upon respect for standards
of women’s human dignity and human rights that may never have previously
existed. On the other hand, going back may be precisely what is wanted and it
should not be assumed that because women have been subordinated by conflict

that they have no agency or are unable to formulate their own agendas.'”

Women may be experiencing a mere changing of the curtains from transitional
justice processes, and the curtain may even be cut from the same cloth. Katherine
M. Franke has argued that the most useful theoretical framework for addressing
the benefits of transitional justice for women is that which considers both
recognition of individual experience and redistribution of shame and the benefits

of peace.146 Even where recognition is achieved (or partially achieved for the

144 pionnuala Ni Aolain and Catherine Tumer, ‘Gender, Truth and Transition’ (2007) UCLA
Women's Law Journal 16: 229-79, at p. 262.

143 Christine Chinkin, Consultant to the Division for the Advancement of Women, ‘Peace
Agreements as a Means for Promoting Gender Equality and Ensuring Participation of Women’
EGM/PEACE/2003/BP.1, 31 October 2003 United Nations Division for the Advancement of
Women (DAW) Expert Group Meeting on ‘Peace agreements as a means for promoting gender
equality and ensuring participation of women — A framework of model provisions’ 10-13
November 2003 Ottawa, Canada, at p. 9.

146 K atherine M. Franke, ‘Gendered Subjects of Transitional Justice’ (2006) Columbia Journal of
Gender and Law 15(3): 813-828 at p. 823.
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reasons noted above) by the obligation to punish, redistribution of shame and

basic livelihoods affected by conflict has not been achieved.'"’

Alternative measures to trials such as truth commissions, unofficial tribunals and
traditional justice practices deserve further attention. As was noted in the
arguments about representation presented in this chapter, the participation of
women in the less formal mechanisms is still partial and may still be predicated
on the same problematic foundations as trials, such as the ‘truth’ being what
happened to men, and the only truth about women being their experience of
sexual violence.!*® I argue that moving gender issues from the private to the
public sphere may not lead to a material benefit for survivors of gender violence
from a transitional justice process, even those which focus on restorative justice
measures. In other words, the breaking down the public/private distinction may

not be a sufficient strategy.

On the other hand, due to their mandate to present an overall narrative of the
conflict, truth commissions may be better at finding patterns and structural gender
problems. The Sierra Leone Truth Commission sought to answer the question in
its final report as to ‘why extraordinary violence was perpetrated against
women?’® Tt found that the low status of women, their lack of economic self-

sufficiency and the belief of men that women were their property were all part of

147 g atherine M. Franke, ibid, at p. 814.

148 See further Emily Rosser. ‘Depoliticised Speech and Sexed Visibility: Women, Gender and
Sexual Violence in the 1999 Guatemalan Comisién para el Esclarecimiento Histérico Report’ 1
(2007) International Journal of Transitional Justice 3: 391-410.

149 gierra Leone’s Truth and Reconciliation Commission, Witness to Truth: Report of the Sierra
Leone Truth and Reconciliation Commission, 2004, at p. 87.
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the answer.'>°

This is valuable, but truth commissions do not address impunity directly, and this
may be important to women in transitional justice settings being asked to live
with the perpetrators of crimes against them. Much depends on how the final
report and recommendations are dealt with by the particular society, and how the
process is complementary to any serious crimes process. Truth commissions may

not provide any material benefit to women’s lives.

Part 3: Possibilities for reinvention: women as veterans

For feminist international lawyers like myself who accept a role for international
Jaw in post-conflict societies, there is a need to move beyond improving the
content and application of international criminal law in trials to a broader quest
for justice for women in post-conflict States. The development of jurisprudence
is an important endeavour, but it should not be the sole or evén the primary
endeavour, particularly in a context where the trials themselves are badly
designed or executed. To this end, this section poses what Cynthia Enloe terms

*151 YWhat if lawyers were more focused on

the radical feminist question ‘what if?
the right political conditions to hold trials? What would need to happen for the

curtains to be ripped down and a new view of the world exposed?

150 Sierra Leone’s Truth and Reconciliation Commission, ibid.
131 Cynthia Enloe, Bananas, beaches and bases: making sense of feminist politics, Berkeley:
University of California Press, 1989, at p. 3.
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As a bare minimum, any international interventions in transitional justice
decisions, such as the setting up of hybrid tribunals or truth commissions, should
at least seek to do no harm to women. The international community should seek
to be inclusive of women’s experiences of the conflict and post-conflict periods
in anything it funds or recommends in a transitional society. In relation to the
transitional justice processes in East Timor, I suggest that it might have been a
better to pursue non-legal methods of attaining material benefit than to encourage

women to participate in flawed trials in a post-conflict transitional period.

This is an area where the realist arguments expounded in the first section of the
paper deserve to be engaged with. Narrow legalist scholarship in the area may be
leading to failures of imagination in responding to the complexities of transitional
justice processes. Whilst I reject the realist acceptance of impunity for political
expediency, international lawyers cannot afford to ignore the political pressures
new states face when making transitional justice decisions. Feminist lawyers
cannot ignore the possibility that trials can do damage, or just change the
curtains. International lawyers need to move beyond the concept of ‘trial as end-
game’, and be more responsive to both the political realities faced by a new State
and the situation of women in that State when advocating and designing
particular mechanisms. Legalist scholarship has centred on the appropriate forum
for prosecuting war criminals and the implications of war crime tribunals for the
further development of international humanitarian law and, more generally, of the

international criminal justice system. The risk is that if the trials are not well-
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designed and well-executed, they may fail and undermine the establishment of

the rule of law in the longer peace-building effort.

Much depends on the right conditions for holding trials. If those hearings may
serve only to construct women as victims of sexual violence, retraumatise them
and further stigmatise them at a time when it is most important that women build
trust in the rule of law to protect them, then the time may have come to rethink
trials from first principles. Truth commissions and other ritualised processes may
do better at providing some sort of ecological social repair for communities. Then
there may need to be additional measures to ensure women’s long term economic

rights and protections are addressed.

Firstly, as stated, the mounting evidence is that women in armed conflict, (and
certainly women in East Timor) experience violence as a continuum, from peace
to war. Although the acts of persecution may move from the public to private
realms of the State, and from the mandate of international to national law, the
experience of violence may remain a constant. Evidence suggests that reports of

152 which is certainly the case

domestic violence increase after the end of conflict,
in East Timor. Women’s expetience of domestic violence should be seen as

relevant to the proper evaluation of their needs in a post-conflict situation. This

was a key recommendation of the Independent Expert Assessment Report,

152 Ruth Seifert, ‘War and Rape: A Preliminary Analysis’. Alexandra Stiglmayer (ed). Mass
Rape: The War Against Women in Bosnia-Herzegovina. Lincoln, University of Nebraska Press,
1994, at p. 66.
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1 . . . .
Women, War, Peace.'> Domestic violence in a post-conflict state deserves to be

considered a transitional justice issue.

Even taking into account realist challenges, the minimum accountability model is
currently presented or assumed to be gender-neutral in its effects. One of the
aims of this thesis is to show that such assumptions are incorrect, at least in the
case of East Timor. Pursuing legal responses in the wrong circumstances may be
worse for women that doing nothing at all in the early periods of transition. In
the absence of the requisite political will at both the domestic and international
level, transitional justice mechanisms can be manipulated or rendered impotent,
whilst creating false expectations,”* waylaying the efforts of human rights

advocates and costing millions of precious donor dollars.'>*

A feminist strategic legalist approach would focus on gaining the full
participation of women in peace negotiations and key decisions about transitional
justice processes and the development of a justice sector, and preserving evidence
and acquiring data in relation to international and domestic gender crimes for the
day when fair trials can be held. The obvious starting point in East Timor would

be to assist the implementation of the National Action Plan 2005-2008

153 Elisabeth Rehn and Ellen Johnson Sirleaf, Women, War and Peace: The Independent Experts’

Assessment on the Impact of Armed Conflict on Women and Women'’s Role in Peacebuilding ,
New York: UNIFEM, 2002 at p. 18.

154 piers Pigou, Crying without tears: in pursuit of justice and reconciliation in East Timor Leste:
Community perspectives and expectations, International Center for Transitional Justice: New
York, 2003.

155 Jennifer Robinson, ‘Dealing with Memoria Passionis in Papua’, Honours dissertation,
Australian National University, 2005: °...there is a lively debate within the transitional justice
literature as to whether trials or truth commissions are more effective in dealing with the past.
However, scant attention is given to the fact that both mechanisms can be equally susceptible to
manipulation.’
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formulated at the Second National East Timorese Women’s Congress 27-31 July
2004. The Plan includes a proposal for a special women’s tribunal, similar to the
Tokyo Women’s Tribunal dealing with justice for comfort women held in

2000.1%¢

Efforts could be focused on keeping women safe from post-conflict spikes in
domestic violence and improving basic standards of living through interventions
based on a rights-based approach to development.’>” Advocacy for access to a
victims fund or reparations that did not rely on a lengthy legal process could be
beneficial. But as well as these defensive manoeuvres, feminist theory should try
to imagine some creative alternatives that seek to provide juétice for both the
individual and communal harms women experienced in war and peace, to fulfil

the call for Timor’s women to be treated as heroes."’ 8

3.1 Women become veterans

Female non-combatant survivors of armed conflicts should be accorded veteran
status. Improving the material position of women and pursuing strategies that
make trials better will not rectify the core problem of providing material long-

term assistance to survivors of the conflict and improving their status in society.

156 Second Women’s Congress National Action Plan July 2004, Dili. See further Galuh Wandita,
Karen Campbell-Nelson, and Manuela Leong Pereira. ‘Gender and Reparations in Timor-Leste’,
Ruth Rubio-Marin (ed). Engendering Reparations: Recognising and compensating women victims
of human rights violations New York: International Center for Transitional Justice, 2006.

57 See further Jane Hearn and Susan Harris, ‘Debating the relationship between human rights
and aid in Australia’, (2002) Development Bulletin, Development Studies Network 59: 77-81.

138 Second Women’s Congress National Action Plan July 2004, Dili.
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A perennial question facing feminists is how to recognise the scope in reality of
the harms visited upon women without characterising them as victims.'*® In
particular, women in a transitional justice process need to be offered a script

which does not cast them only as victims of sexual violence.'®

Franke’s conception is that in the first dynamic stages of transition, different
narratives of the past are battling for dominance, including masculinised and
feminised narratives of the conflict and the future. She presents the idea that the
deaths or absence of many men can create a feminised society which then can be

confronted by a strong ‘remasculinisation’ of culture, of which domestic violence

isa part.161

As Sheila Meintjes has expressed:

... women do gain from the shifts in gender relations during the war, they may
lose their wartime gains in the cusp, in the period between war and peace. Thus
the transition from war to peace emerges as a critical moment in the shifting

terrain of gender power.'®

139 We have grappled with the dilemma of describing the atrocities experienced by women in

war in a way that will not [only] ascribe to women the characteristics of passivity and
helplessness. Women are everything but that. But as with all groups facing discrimination,
violence and marginalization, the causes and consequences of their victimization must be
addressed. If not, how will preventive measures ever focus on women? How will the resources
and means to protect women be put in place? How will the UN system, governments and NGOs
be mobilized to support women? [It is important to keep writing about the ways women
experience conflict as marginalized because] so far, not enough has been done.” Elisabeth Rehn
and Ellen Johnson Sirleaf, Women, War and Peace: The Independent Experts’ Assessment on the
Impact of Armed Conflict on Women and Women'’s Role in Peacebuilding , New York: UNIFEM,
2002 atp. 2.

160 Katherine M. Franke, ‘Gendered Subjects of Transitional Justice’ (2006) Columbia Journal of
Gender and Law 15(3): 813-828 at p. 823.

161 K atherine M. Franke, ibid, at p. 824.

162 Sheila Meintjes, ‘War and Post- War Shifts in Gender Relations’. S. Meintjes, M. Turshen,
and A. Pillay (eds). The Aftermath: Women in Post- Conflict Transition, London: Zed Press,
2001, at p. 64.
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In this light, perhaps much more creative ideas about women in transitional
societies need to be entertained, such as the controversial concept of according
female non-combatants the status of veterans. Such a move would take away an
exclusive focus on sexual harms, and refocus attention on violations of women’s

economic social and cultural rights during and after armed conflict.'®?

The second benefit is such a measure might focus on patterns of behaviour that
surface the gendered dimensions of violence occurring to men in armed conflict,
especially non-combatant men.'®* As Franke puts it:

The reduction of gender to the sexual and the ignorance of how men can suffer

gendered violence is, to be most generous, a form of overcompensation for the

years of ignoring women’s place in humanitarian law.'®®

Since the World Wars the concept of a veteran has come to mean many different
things in different contexts,'®® but at the core of the term it has three benefits. A
veteran receives maintenance and entitlements from the State, for life. The
veteran has a certain status and standing when it comes to transitional justice

decisions. If not always consulted, veterans are at least considered central to the

163 Fionnuala Ni Aolain and Catherine Turner, ‘Gender, Truth and Transition’ (2007) UCLA
Women's Law Journal 16: 229-79, at p. 239.

164 R. Charli Carpenter, “Innocent Women and Children’: Gender, Norms and the Protection of
Civilians, Ashgate: Hampshire, 2006, at p. 2-3. See also Brandon Hamber, ‘Masculinity and
Transitional Justice: An Exploratory Essay’ 1 (2007) International Journal of Transitional Justice
3: 375-390.

165 ¥ atherine M. Franke, ‘Gendered Subjects of Transitional Justice’ (2006) Columbia Journal of
Gender and Law 15(3): 813-828 at p. 822.

166 Marita Sturken, ‘The Wall, the Screen, and the Image: The Vietnam Veterans Memorial’
(1991) Representations, No. 35, Special Issue: Monumental Histories (Summer), pp. 118-142.
Most of the literature around veterans is medical in nature or historical description. See for
example Matthew J. Friedman, ‘Veterans' Mental Health in the Wake of War’ (2005) New
England Journal of Medicine 352(13): 1287-1290.
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process. Society is called upon to reflect on the contribution to the overall
welfare of society that a veteran has made.!®” Article 11 of the Timorese
Constitution is entitled ‘Valorisation of Resistance’ and guarantees ‘special
protection to the war-disabled, orphans, and other dependents of those who
dedicated their lives to the struggle for independence and national sovereignty,
and protect all those who participated in the resistance against the foreign
occupation’. The idea of veteran as fighter could be displaced and replaced with

the idea of veteran as survivor.

Feminist international relations scholars alert us to a possible fourth benefit of
thinking of women survivors as veterans as a transitional justice process. In a
post-conflict context, the historical record of the conflict produced by trials and
truth commissions is also a nationalist narrative, which employs deeply gendered
discourse. Pettman notes that the nation ‘is often called up in familial language -
motherland, kin, blood, home - language that is strangely different from the
Realist representations of power politics and rational self-interest. In a complex
play, the state is often gendered male and the nation female’.!®® The nation is
often represented as a woman under threat of violation;'® and sexual harms can
be directed at eliminating the integrity of the individual woman’s community.' ™

The ‘complex politics between actual women’s bodies and the dangers they

167 Christine Chinkin and Hilary Charlesworth, ‘Building women into peace’ (2006) Third World
Quarterly, 27(5): 937-957 at p. 946.

8 Jan Jindy Pettman, Worlding Women: A Feminist International Politics, St. Leonards, NSW:
Allen & Unwin, 1996 at p. 49.
169 yan 7 indy Pettman, ibid.
170 fionnuala Ni Aolain, ‘Rethinking the Concept of Harm and Legal Categorisations of Sexual
Violence During War’ (2000) Theoretical Inquiries in Law 1(2): 1.

123



experience in wars and identity conflicts on the one hand, and nationalist
discourses using representations of women’s bodies to mark national or
S171

communal bodies on the other’’ " is made very clear when I examine the Jakarta

trials in Chapter Four.

Policy proposals that would construct women as wartime veterans might
therefore have the effect of redistributing shame and changing the nationalist
discourse. It may at least provide a language and a framework—a new script—
which may be validating to the survivors themselves. In addition, a step such as
this would go a long way toward meeting some of the economic, as well as social
needs of women and their children. It may also focus attention on women as
development actors. This is explored in Chapter Five in relation to the female
survivors of armed conflict in Timor, particularly those who bore children from
forced maternity. Money from the international community earmarked for victim

funds could become veterans® programmes.'

Conclusion

To examine the impact of international law on Timorese women involved in
transitional justice processes, this chapter first set out debates over the role for
international law in transitional justice choices for modern post-conflict states. I

then focused on the effect of international law on women involved in relevant

1 yan Jindy Pettman, Worlding Women: A Feminist International Politics, St. Leonards, NSW:
Allen & Unwin, 1996 at p. 51.

172 For example, the International Criminal Court Trust Fund for Victims or the UNIFEM Trust
Fund in Support of Actions to Eliminate Violence Against Women.
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transitional justice processes from a feminist perspective.

The debate could be taken further by asking the women involved in a post-
conflict state what they expect and require from transitional justice processes. As

Catharine MacKinnon states:

Behind all law is someone’s story — someone whose blood, if you read closely,
leaks through the lines. Text does not beget text; life does. The question—a

question of politics and history and therefore law—is whose experience

grounds what law?'”

The benefit of the legalist model of transitional justice for women lies in the fact
that a new State or the UN cannot ‘trade’ the rights of the least powerful for the
benefit of the most powerful or vocal in the new State. However this model runs
the risk of being imposed without any consultation with the affected community,
including women, thus limiting the possibilities of democratic participation or the

incorporation of indigenous justice mechanisms.

At the same time, claims for truth commissions or informal justice mechanisms
may be oversold, as will be made clear in the chapter on the CAVR where

women’s experiences were very narrowly described.!™ Legal responses per se

173 Catharine MacKinnon, ‘Crimes of War, Crimes of Peace’, S. Shute and S. Hurley (eds). On
Human Rights. The Oxford Amnesty Lectures. London: Basic Books, 1993 at p. 93.

7% CM. de Vos, “What price truth? South Africa’s Truth and Reconciliation Commission in
Critical Perspective’ (2002) 29 Politikon 209 at p. 225. See also Jeremy Sarkin and Erin Daly,
‘Too Many Questions, Too Few Answers: Reconciliation in Transitional Societies’ (2004) 35
Colombia Human Rights Law Review 661, at p. 664; Reed Brody, ‘Justice: The First Casualty of
Truth’ (2002) 272 The Nation 25, at pp. 28-9 and Neil J. Kritz, ‘Book Review: War Crimes,
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need to be carefully and modestly evaluated for their capacity to deal with the

intense dislocation, the complete destruction, that conflict inflicts on humanity.'”

Echoing the idea of Martin Luther King Jr, the formal ending of violence does
not necessarily mean the achievement of peace, rather it provides a ‘new set of
opportunities that can be grasped or thrown away’.176 Law in a transitional

period might hold an ‘independent potential for effecting transformative politics’

and ‘liberalising’ change.!”’

On the other hand, in the context of the societal breakdown caused by armed
conflict, feminist scholars may be asking international law to engage in too much
‘heavy-lifting’.'”® If transitional justice represents theory and praxis in a liminal
zone between international relations and international law, both of which have
proved resistant to feminist analysis, why are feminists so certain that transitional
justice represents an opportunity for transformative change? This may be an
‘article of faith’ held by feminist lawyers which needs to be revisited, or it might
even represent a distraction from the main game of achieving justice for women

in a broader sense.

Brutality, Genocide, Terror and the Struggle for Justice’ (1999) 93 American Journal of
International Law 98.

175 Martha Minow, Between Vengeance and Forgiveness: Facing History afier Genocide and
Mass Violence, Boston: Beacon Press: 1998, at p. 5. For another account of the limitations of
legal responses see Carlos Nino, Radical Evil on Trial New Haven: Yale University Press, 1996,
at pp. 104-85. See further Jennifer Robinson, Dealing with Memoria Passionis in Papua,
Honours dissertation, Australian National University, 2005.

176 Robert L. Rothstein, cited by Wendy Lambourne, ‘Post-Conflict Peacebuilding: Meeting
human needs for justice and reconciliation’ (2004) Peace, Conflict and Development 4, at p. 2.

17 Bronwyn Leebaw, ‘Book Review: Transitional Justice by Ruti Teitel’ (2001) 49 American
Journal of Comparative Law 363, 364.

178 My thanks to James Hathaway for this suggestion.
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The concept that international law should be ‘transformative’ is central to a
feminist methodology and is applied in this thesis to the case study of East Timor,
but in the full acknowledgement of the limitations and problems of law in this
context, and in pursuit of the ‘larger dream’ of gender justice.'” For the
international lawyer, modesty about what the law can accomplish is an important

virtue. '

17 Christine Bell and Catherine O’Rourke, ‘Does feminism need a theory of transitional justice?’
(2007) International Journal of Transitional Justice 1: 23-44 at p. 44.

180 ) fark Drumbl, ‘Pluralizing International Criminal Justice (Review Essay)’ (2005) Michigan
Law Review 103, at p. 10.
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Chapter Three Wearing his jacket: the serious crimes process

In the Serious Crimes Unit, we punish some militias who are stupid enough to
come back. I also think that the UN is spending too much money on the Serious
Crimes Unit. The lawyers there earn more than I earn as President. And there is no
infrastructure for the judicial system in East Timor. We need a working competent,
free and functioning judicial system, not only in Dili, but also in the country. I
think the SCIU can be there for 100 years for all the stupid to come back across the

border. In practical terms we don't see any benefit from this.!

Recently, United States Judge Phillip Rapoza reflected on his two years of service on
the Special Panels for Serious Crimes in Dili. He expressed particular regret about
the situation of a woman he met in Maliana. Rapoza recounted that the woman said
she often saw the two men who killed her husband when she went to the local
market. What bothered her more was that one man wore her late husband's jacket.

Judge Rapoza stated ‘They knew that she knows that they will never be prosecuted’.?

The aim of this chapter is to examine the role, operation and jurisprudence of the
serious crimes process in Dili. I focus on whether it delivered ‘justice’ for women,

and whether it did justice to the experience of women in armed conflict. My

! Xanana Gusmio., ‘Notes on comments by Xanana Gusmio and Jose Ramos-Horta on dealing with

past human rights violations made during a Panel Discussion’. Paper read at German Council on

Foreign Relations (Deutsche Gesellschaft fiir Auswaertige Politik, DGAP), Berlin: Watch Indonesia,

20 October 2004.

2 Joao Ferreira, ‘Judge Rapoza Reflects on East Timor Tribunal’, The Standard Times, 12 November
2005, p. Al
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assessment looks at the impact of the trials on women experiencing ‘ordinary’
violence in the new formal legal sector. [ ask what ‘justice judgements’ the
Timorese community have made about the trials, meaning whether the court’s
processes were accepted and understood in the general population.’  This
examination sheds some light on the benefits, if nay, that the existing framework of

international law has for women engaged with this transitional justice process.

The United Nations chose to set up two transitional justice mechanisms in the
territory of East Timor, the serious crimes process and the Commission for
Reception, Truth and Reconciliation (CAVR). Indonesia set up its own domestic
trial process and truth commission against the backdrop of United Nations threats of
an international tribunal. All of these mechanisms had novel features, and all are

interconnected.

The first section of the chapter provides an overview of the establishment of the
serious crimes process which operated from 6 June 2000 until 20 May 2005. I then
introduce the function and legislative basis of the Special Panels and Court of
Appeal, the Serious Crimes Investigation Unit and the Public Defenders Office, as
well as relevant funding and staffing issues including gender composition, and the

general prosecution strategy. The second section focuses on jurisprudence regarding

3 The term ‘justice judgments’ was coined by criminologist Suzanne Karstedt. It refers to the
acceptance of the outcomes of the prosecution process and the legitimacy of the court in the minds of
the general public. See further ‘Coming to Terms with the Past in Germany after 1945 and 1989:
Public Judgments on Procedures and Justice’ (1998) Law & Policy 20(1): 15-56.
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gender-based violence produced from the trials, with in-depth analysis of the
Leonardus Kasa and Lolotae trials. The third section provides a critique of the

overall serious crimes process.

That the United Nations was duty-bound to hold trials as soon as it took control of
East Timor is assumed by international lawyers. A few basic expectations or hopes
are held at the outset of the serious crimes process in Timor as part of the legalist
approach. Trials may contribute to leaving an accurate historic record. Successful
prosecutions may lead to the removal of a perpetrator from where he or she could
access the victim again, provide a form of punishment in the form of detention, and
rehabilitate the perpetrator so that the perpetrator may not commit the offence again.*
In other words, at least trials might stop the perpetrator from wearing the jacket of

the deceased husband.

The Dili court was the one ‘internationalised’ process dealing with the violence in
East Timor, if within a very limited time-frame. The Dili court is the first clear
example of a ‘hybrid tribunal’, a system that shares judicial accountability jointly
between the state in which it functions and the United Nations.” The role of the East
Timorese judges in the court was very important. As Suzannah Linton notes: ‘The

entire process is historic, for despite international domination of the process, never

* Miriam Aukerman, ‘Extraordinary Evil, Ordinary Crime: A Framework for Understanding
Transitional Justice® (2002) 15 Harvard Human Rights Journal 39, atp. 47.

5 Definition taken from Suzanne Katzenstein, ‘Hybrid Tribunals: Searching for Justice in East
Timor’, (2000) Harvard Human Rights Journal 16(6): 245 -278 at p. 245.
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before have East Timorese judges sat in judgment over their fellow people, and never
before have East Timorese prosecutors and defence lawyers appeared as legal

professionals in their own land.’®

A legalist would hope that trials might also contribute to the building of the rule of
law in East Timor. The express aim of setting up a ‘hybrid’ tribunal in Timor was so
that the formal legal sector could receive both international assistance and role-
models. The Special Panels were unique because they were given jurisdiction over
both international crimes and ‘ordinary’ murder and sexual offences in the
independence period. I argue that the promotion of the rule of law and the
infrastructure of a justice system can be especially important to women suffering

post-conflict spikes in domestic violence.

A final hope might be that the trials fulfil some kind of healing or truth-telling
purpose on a communal level, contributing to social repair.” Exponents of the
legalist position make several claims for trials and retributive justice within the
framework of transitional justice that go beyond the minimum requirements of
prosecution. Theodor Meron has argued ‘[t]he great hope of tribunal advocates was

that the individualization and decollectivisation of guilt...would help bring about

6 Suzannah Linton, ‘Prosecuting Atrocities at the District Court of Dili’ (2001) 2 Melbourne Journal
?f International Law 414 at p. 416.

As discussed in Chapter Two, Laurel Fletcher and Harvey M. Weinstein have contended that while
claims are made for social repair as an outcome of court proceedings in a transitional context,
assigning accountability for mass atrocities has serious limitations. Laurel Fletcher and Harvey M.
Weinstein, ‘Violence and Social Repair: Rethinking the Contribution of Justice to Reconciliation’
(2002) Human Rights Quarterly 24(3):573-639.
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peace and reconciliation.”® Even if successful prosecutions camnot be said to have
the communal healing effect often asserted by international lawyers, such trials may
be important in their own right to the victims, and their families, such as the woman

in Maliana. Linton states:

The stakes are very high in East Timor. A dissatisfied and disappointed society is
more likely to turn to vengeance if the courts do not satisfy its need to see justice
and accountability for gross violations of fundamental rights. A key question is
whether a half-hearted effort at bringing justice will in the long term have a

detrimental effect on the aims of peace and reconciliation.”

The realist school of thought would pick up on this idea of vengeance and expect the
trials to be a destabilising influence that threatened Timor’s fragile peace, or else a

facade, with the politics behind the scenes rendering the proceedings symbolic only.

A feminist strategic legalist might look for the participation of women in the system
and look for new international criminal jurisprudence or the application of novel
precedents on gender violence in a different context. The Timor process had global
significance because the UNTAET Regulations adopted the offences of the Rome
Statute of the International Criminal Court' (hereafter ‘Rome Statute’) and the trials
can therefore be considered the first state application of the new global provisions,

particularly crime against humanity. Moreover, as noted, it is the first clear example

" 8 Theodor Meron, War Crimes Law Comes of Age: Essays. Oxford, UK: Oxford University Press,
1998, at p. 282.

® Suzannah Linton, ‘Prosecuting Atrocities at the District Court of Dili’ (2001) 2 Melbourne Journal
of International Law 414 at p. 458.

102187 UNT.S. 90, entered into force Tuly 1, 2002.
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of a ‘hybrid tribunal’.'’ The Dili process is judged then, by what impact it has on
recognition of women’s experiences and redistribution of material benefit and shame

from survivors to perpetrators.'
Part1: Foundations of the serious crimes process: beginning at sub-zero

It is crucial to understand the starting point for the court. Hansjorg Strohmeyer, the
United Nations official in charge of the Judicial Affairs Unit of UNTAET until 2000

noted that the United Nations was working literally from scratch:

How can a justice system be administered when there is no system left to be
administered; when the personnel needed to carry out judicial tasks have departed
or are tainted by their perceived affiliation with the previous regime; when the
courthouses and related facilities have been destroyed, looted, or even mined; and
when the laws to be applied are politically charged and no longer acceptable to the

population and the new political classes?"

The term commonly used in the literature is that the United Nations was beginning at
‘ground zero’ in East Timor."* Given the negative experience of Timorese with the
legal sector in the past, the starting point may actually have been below zero. As the

United Nations Development Programme notes ‘[t]he Indonesian government

"' Definition taken from Suzanne Katzenstein, ‘Hybrid Tribunals: Searching for Justice in East
Timor’, (2000) Harvard Human Rights Journal 16(6): 245 -278 at p. 245.

12 Katherine M. Franke, ‘Gendered Subjects of Transitional Justice’ (2006) Columbia Journal of
Gender and Law 15 (3):813-828 at p. 820.

3 Hans Strohmeyer, ‘Collapse and Reconstruction of a Judicial System: The United Nations
Missions in Kosovo and East Timor’ (2001) American Journal of International Law 95 (Symposium:
State Reconstruction after Civil Conflict): 43-63 at p. 48.

* For example, Hans Strohmeyer, ibid. Laura Grenfell makes the point that this view is overly
focused on the formal legal sector, ‘Harnessing Local Law in the Post-Conflict State: The case of
Timor-Leste’, draft, on file with author, 2007.
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suborned the legal system to its own ends and corrupted both courts and the judiciary
in East Timor—effectively turning the legal system into a servile extension of the

executive.’’> The justice sector in Indonesia itself was and remains in a parlous

state. '

An International Commission of Inquiry established to investigate the crimes in East
Timor (ICIET) recommended that the United Nations ‘should establish an
international human rights tribunal consisting of judges appointed by the United
Nations, preferably with the participation of members from East Timor and

Indonesia’.'” The report stated:

It is fundamental to the social and political future of East Timor that the truth be
established and that those responsible for the crimes committed be brought to
court. All efforts must be made to compensate the victims appropriately as only

this can open the way to real reconciliation.®

The ICIET felt that this was important in the light of the fact that United Nations

Security Council in Resolution 1264 of 1999 had been breached:

The actions violating human rights and international humanitarian law in East
Timor were directed against a decision of the United Nations Security Council
acting under Chapter VII of the charter and were contrary to agreements reached

by Indonesia with the United Nations to carry out that Security Council Decision.

15 UNDP, East Timor Human Development Report 2002, 13 May 2002.

16 See further Hilmar Farid and Rikardo Simarmata, ‘The Struggle for Truth and Justice: A Survey of
Transitional Justice Initiatives throughout Indonesia’, International Center for Transitional Justice
Occasional Paper Series, January 2004, especially at p. vi.

17 Report of the International Commission of Inquiry on East Timor to the Secretary-General (ICIET
Report), January 2000. UN Doc A/54/726 and $/2000/59, 31 January 2000 at [153].

18 JCIET Report, ibid, at [136].
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Under Article 25 of the Charter, Member States agree to accept and carry out
decisions of the Security Council. The organized opposition in East Timor to the
Security Council decision requires specific international attention and response.
The United Nations, as an organisation, has a vested interest in participating in the
entire process of investigation, establishing responsibility and punishing those
responsible and in promoting reconciliation. Effectively dealing with this issue will

be important for ensuring that future Security Council decisions are respected.

The same recommendations were made by the Special Rapporteurs on extrajudicial,
. . . . 2
summary, or arbitrary executions, on torture and on violence against women, 0 as

well as Indonesian’s own Human Rights Commission report by Komnas HAM.!

When then United Nations Secretary-General Kofi Annan delivered the report of
ICIET in January 2000 to the United Nations Security Council and General
Assembly, he stated that he would ‘closely monitor progress’ of the response to the
crimes in East Timor in order to see that it was a ‘credible response in accordance
with international human rights principles’.*> Specific criteria for what would denote
a ‘credible response’ were not enumerated. At no time was the Timorese population

consulted about the establishment or the discontinuation of the serious crimes

19 [CIET Report, ibid, at [147].

20 Report of United Nations Special Rapporteurs: Situation of human rights in East Timor. Based on
visit between 4-10 November 1999. UN Document A/54/660, 10 December 1999.

2l KPP-HAM. Full Report of the Investigative Commission into Human Rights Violations in East
Timor. Jakarta: KPP-HAM, 2000. This background is examined further in Chapter 4.

22Amnesty International and Judicial System Monitoring Programme. Indonesia: Justice for Timor-
Leste: The Way Forward. Dili, 2004.
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process.”® Security Council Resolution 1264 of 1999 in relation to East Timor calls
for ‘those responsible for these acts to be brought to court’.?* Notably the term used

is specifically ‘court’, not the broader term ‘justice’.

The foundations of the Dili trials therefore reflect clearly the legalist approach that
there is a duty on the international community to punish perpetrators of international
crimes. The decision to punish is not subject to any democratic processes. There was
no consultation with the Timorese leadership by the United Nations about the
decision to set up a Serious Crimes process, let alone the wider populace,25 although
there was some limited consultation over the Commission for Truth, Reception and

Reconciliation (CAVR).%®

1.1 The Special Panels for Serious Crimes

The Special Panels for Serious Crimes (the Special Panels) were established, within
the District Court in Dili, pursuant to Section 10 of UNTAET Regulation No.

2000/11. The Transitional Administrator, in consultation with the Court Presidency,

23 There was one outreach session by the SCIU in April 2005. See further on this point Caitlin Reiger
and Marieke Wierda, ‘The Serious Crimes Process in Timor-Leste: in retrospect’, Prosecution Case
Studies Series, International Center for Transitional Justice: New York, March 2006, pp. 31-34.

24 UN Doc. S/RES/1264 (1999).

o fact, Tanja Hohe has convincingly argued that the UN administration was autocratic in most
aspects of its functioning and created ‘feudal democracy’. Tanja Hohe, ‘Building feudal democracy in
East Timor’, Edward Newman and Roland Rich (eds), The UN role in promoting democracy: between
ideals and reality, UNU Press: Tokyo, 1994, 302-315 at p. 302. See also Hilary Charlesworth,
‘Building democracy and Justice afier conflict’, 2006 Cunningham Lecture, Occasional Paper
2/2007, Academy of the Social Sciences in Australia: Canberra, 2007.

21 contrast, the Afghanistan Independent Human Rights Commission (ATHRC) conducted a survey
of more than 6000 Afghans from 32 provinces and refugee camps. The overwhelming preference was
for lustration measures. See ATHRC, 4 call for Justice: Conclusion of National Consultation on
Transitional Justice in Afghanistan, Kabul, January 2005.
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was empowered to appoint panels of judges to the District Court of Dili, composed
of both East Timorese and international judges. Regulation 2000/15 on the
Establishment of Panels with Jurisdiction over Serious Criminal Offences, 6 June
200077 established the framework for the process, including a prosecution service for
East Timor. Regulation 2000/16 set up the Serious Crimes Investigation Unit (SCIU)
within the Office of the Deputy General Prosecutor to conduct investigations and
prosecutions of serious crimes. At the same time, a national justice system was also
being established by UNTAET for ordinary crimes, other than murder and sexual

offences.

The Special Panel must be comprised of two international judges and one East
Timorese judge. Judicial appointments created difficulties in convening the court.
The departure of Judge Benfeito Mosso Ramos (Cape Verde) in April 2003 meant
that the Special Panel for Serious Crimes was unable to convene a full panel of the
Court and conduct hearings, as Judge Sylver Ntukamazina (Burundi) was the sole
remaining international judge. This problem was remedied with the swearing in of
three new international judges to the Panel in late 2003, these being: Judge Francisco
Florit (Italy), Judge Siegfried Blunk (Germany) and Judge Dora Martins de Morais
(Brazil). In 2004, Coordinating Judge Phillip Rapoza, Oscar Gomes, and Brigitte

Schmid joined the bench.

%7 UN Doc. UNTAET/REG/2000/15.
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2 The first was

The Special Panels were directed to apply three sources of law.
UNTAET Regulations and directives. The second was applicable treaties and
recognized principles and norms of international law, including the established
principles of the international law of armed conflict. The third source was the law
validly applied in East Timor prior to 25 October 1999, until replaced by UNTAET
Regulations or subsequent legislation, insofar as they did not conflict with either the
internationally recognized human rights standards; the fulfillment of the mandate
given to UNTAET under the Security Council Resolution 1272 (1999); or UNTAET

Regulations or directives.’ Controversy erupted over what the applicable law was

before 1999.3° After a series of cases,” the National Parliament finally resolved the

28 Section 5, UNTAET Regulation 2000/11, UN Doc. UNTAET/REG/2000/11.

29 Strohmeyer has noted that in practice, this requirement of reconciling Indonesian law with
international human rights laws proved to be difficult to apply in East Timor, because the regulation
did not actually spell out the laws or specifically identify the elements that were inconsistent with
internationally recognized human rights standards, which then had to be interpreted by inexperienced
officials. He says, as an example, that determining that a provision allowing twenty or more days of
detention without a judicial hearing violates international human rights standards is relatively easy,
but consistently defining the standard that should apply instead is much more difficult. Hansjérg
Strohmeyer ‘Collapse and Reconstruction of a Judicial System: The United Nations Missions in
Kosovo and East Timor’. Symposium: State Reconstruction After Civil Conflict (2001) American
Journal of International Law 95: 46 — 63 at p. 59.

30 Judicial System Monitoring Programme, Report on the Court of Appeal decision on the Applicable
Subsidiary Law in Timor-Leste. Dili, 2003; 1-14.

3 onis July 2003 the Court of Appeal delivered its decision in the matter of the Public Prosecutor
versus Armando dos Santos Court of Appeal, (15 July 2003) which decided the applicable law in East
Timor was the Law of Portugal, rather than Indonesia. Until the Court of Appeal decision, the phrase
‘the laws applied in East Timor prior to 25 October 1999’ had always been applied by the United
Nations as referring to Indonesian law based on the factual reality of practice prior to 25 October
1999. The Court of Appeal, however, interpreted this phrase differently to refer to the laws which
‘validly applied’. As the Indonesian occupation of East Timor was illegal under international law, the
court held that Indonesian law could not have validly applied, and that consequently, the law imported
by UNTAET Regulation 1999/1 is the law of Portugal. As a result of this decision, the Prosecutor-
General filed an appeal to the Court of Appeal sitting in its jurisdiction as the Supreme Court, seeking
(amongst other things) a declaration that Indonesian Law was the applicable subsidiary law in East
Timor on 23 July 2003. On 24 July 2003, the Special Panel for Serious Crimes issued a decision in
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issue by the adoption of a law stating that applicable law in East Timor was law
promulgated by East Timor after its independence, UNTAET regulations and in the
absence of either, Indonesian law on 8 October 2003.%* The question still remains as
to whether crimes committed before 1999 could have been adjudicated by the
Special Panel. All Serious Crime Unit updates state that the Special Panel's temporal

jurisdiction is limited to crimes committed in 19993

The Special Panels exercised exclusive jurisdiction with respect to the following

serious criminal offences: genocide, war crimes, crimes against humanity, murder,

the case of Public Prosecutor v. Joao Sarmento and Domingos Mendonca (Special Panel for Serious
Crimes (24 July 2003), Case No.182/2001), declaring that they did not consider themselves bound by
the decision of the Court of Appeal, and that they considered the proper source of subsidiary laws to
be the Laws of Indonesia. On 29 July 2003, a group of nine Members of Parliament tabled a draft bill
in the National Parliament which proposed that Indonesian, and not Portuguese Law be confirmed as
the applicable law in East Timor pursuant to UNTAET Regulation 1991/1.

Democratic Republic Of East Timor Law N.2/02 Interpretation of Applicable Law on 19 May
2002.
33 The confusion arises from language in United Nations regulations 2000/11, paragraph 10.2 and
regulation 2000/15, paragraph 2.3 which provide exclusive jurisdiction to the Special Panels of the
District Court in Dili for the crimes of rape and murder committed between 1 January 1999 and 25
October 1999. Outside this period, the other district courts may exert jurisdiction over the crimes of
rape and murder. Furthermore, regulation 2000/15 paragraph 2.1 specifies expressly that genocide,
crimes against humanity, war crimes and torture are subject to universal jurisdiction and may
therefore be prosecuted if committed in Timor’s territory, by a Timorese person or against a Timorese
person. Section 160 of the Constitution of East Timor states that: ‘acts committed between 25th April
1974 and the 31st December 1999 that can be considered crimes against humanity of genocide or of
war shall be liable to criminal proceedings with the national or international courts’. But section 163.1
of the Constitution which concerns transitional judicial organization states that: ‘The collective
judicial instance existing in East Timor, composed of national and international judges with
competencies to judge serious crimes committed between the 1st of January and the 25th of October
1999, shall remain operational for the time deemed strictly necessary to conclude the cases under
investigation’. NGOs argued that the Special Panel's jurisdiction is, therefore, not statutorily restricted
to crimes that occurred in 1999. However, the Special Panels have only heard such cases, but the
prosecution could have arguably investigated and brought charges for crimes committed prior to 1999
as long as they fell within subject-matter jurisdiction, namely genocide, crimes against humanity, war
crimes, murder, sexual offences and torture. A legislature can limit the exercise of jurisdiction by its
courts by a date, but this seems at odds with the duty under international law to prosecute all serious
violations which underlies the serious crimes process. Judicial System Monitoring Programme, The
Future of the Serious Crimes Unit. Dili, 2004: 1-15 at pp. 4-3.
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sexual offences and torture, as specified in Sections 4 to 9 of UNTAET Regulation
2000/15 (collectively known as ‘serious crimes’). The definition of international
crimes is taken almost verbatim from the subject matter jurisdiction of the Rome
Statute.’*  Section 4 contains the definition of genocide from the Genocide
Convention,>® which includes preventing births and forcible transfer of children to
another group.’® Section 5 enumerates ‘rape, sexual slavery, enforced prostitution,
forced pregnancy (defined in Section 5.2(e)), enforced sterilization, or any other
form of sexual violence of comparable gravity’ as a crime against humanity within
the context of a widespread or systematic attack and directed against a civilian
population.’” Under Section 6 on war crimes, acts designated as a violation of the

laws and customs of war,*® include *(xxii) rape, sexual slavery, enforced prostitution,

3* Suzannah Linton, ‘Prosecuting Atrocities at the District Court of Dili* (2001) 2 Melbourne Journal
of International Law 414, at p. 416.

35 Convention on the Prevention and Punishment of the Crime of Genocide, 78 UN.T.S. 277, entered
into force Jan. 12, 1951, Article 2.

36 In the Akayesu case, the ICTR found Jean-Paul Akayesu guilty of genocide. The tribunal's decision
was based in part on evidence that he had witnessed and encouraged rapes and sexual mutilation of
women in the course of a genocidal campaign against the Tutsi population while he was a communal
leader. In dicta in the Akayesu decision, the ICTR described a situation in which a rapist might
deliberately impregnate his victim with the intent to force her to give birth to a child who would,
because of patrilineal social conventions, not belong to its mother's group. The tribunal noted that
such an act might be a constitutive element of genocide. Prosecutor v. Jean-Paul Akayesu, 2
September 1999, ICTR-96-4-T

37 In the Akayesu decision, the ICTR found the defendant guilty of crimes against humanity based on
evidence that he had witnessed and encouraged rapes of Tutsi women while he was a communal
leader. The tribunal found that the rapes were both systematic and carried out on a massive scale.
Prosecutor v. Jean-Paul Akayesu, 2 September 1999, ICTR-96-4-T.

38 This formula reflects a distillation of Common Article 3 of the Geneva Conventions and Article
4(2)(e) of Protocol II, and has been further interpreted by ICTY and ICTR jurisprudence.
International humanitarian law prohibits rape in both international and internal conflicts. Rape
committed or tolerated by any party to a non-international conflict is prohibited by Common Article 3
of the Geneva Conventions insofar as it constitutes ‘violence to life and person,” ‘cruel treatment,’
‘torture,” or ‘outrages upon personal dignity.” Moreover, Protocol II to the Geneva Conventions,
which applies to conflicts between a government's and its opposition's armed forces that control
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forced pregnancy as defined in Section 5.2(e), enforced sterilization, or any other
form of sexual violence constituting a grave breach of the Geneva Conventions’.*
Section 5.2(e) reflects precisely the definition of forced pregnancy in the Rome
Statute meaning ‘the unlawful confinement of a woman forcibly made pregnant, with
the intent of affecting the ethnic composition of any population or carrying out other
grave violations of international law. This definition shall not in any way be

interpreted as affecting national laws relating to pregnancy’ # Section 7 adopts the

definition of the crime of torture”! contained in the United Nations Convention

territory within the country, prohibits ‘outrages upon personal dignity, in particular humiliating and
degrading treatment, rape, enforced prostitution and any form of indecent assault’ committed by any
party. The ICRC explains that this provision ‘reaffirms and supplements Common Article 3 . . .
[because] it became clear that it was necessary to strengthen . . . the protection of women . . . who may
also be the victims of rape, enforced prostitution or indecent assault.” Rape committed not in the
course of conflict but as part of political repression is also prohibited under international law as torture
or cruel, inhuman or degrading treatment. The Universal Declaration of Human Rights, the
International Covenant on Civil and Political Rights, and the Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment all promote the dignity and physical integrity
of the person and prohibit torture and cruel, inhuman or degrading treatment.

39 In the Furundzija decision, the ICTY found Anto Furundzija, a local Bosnian Croat military
commander, guilty of aiding and abetting a war crime, the rape of a Bosnian Muslim woman.
Furundzija was found to have provided ‘assistance, encouragement, or moral support which hal[d] a
substantial effect on the perpetration of the crime’ when his subordinate orally, anally and vaginally
raped a Bosnian Muslim woman Furundzija was interrogating. Prosecutor v. Anto Furundzija, 10
December 1998, ICTY-95-17/1-T

*0 This definition of forced pregnancy is considered at length in Chapter Five.

41 Various international authorities have recognized rape to constitute a form of torture, as defined by
the Torture Convention, when it is used in order to obtain information or confession, or for any reason
based on discrimination, or to punish, coerce or intimidate, and is performed by state agents or with
their acquiescence. In the Celebici case, the ICTY characterized the rape of Bosnian Serb women
prisoners at the Celebici prison camp as acts of torture. The tribunal found Hazim Delic, a Bosnian
Muslim deputy camp commander, guilty of a grave breach of the Geneva Conventions (torture) and
war crimes (torture) for the rapes he committed. Zdravko Mucic, the Bosnian Croat camp commander,
was found to have command responsibility for crimes committed at Celebici, including crimes of
sexual assault. Prosecutor v Dragoljub Kunerac, Radomir Kovac and Zoran Vukovic, Judgement,
Case No. IT-96-23/1-T, 22 February 2001.
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against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

(CAT).*

The term ‘serious crimes’ draws upon the distinction in the Indonesian Penal Code
between felonies and misdemeanours. The Special Panels are explicitly stated to
have universal jurisdiction for these international crimes, but not universal
jurisdiction with regard to murder or sexual offences done between 1 January 1999—
35 October 1999, which must be prosecuted under the Indonesian Penal Code.”® The
sexual offences in the Penal Code are contained in the section ‘Crimes Against

Decency’.

The United Nations therefore gives the Special Panels jurisdiction over two
categories of crimes, international and domestic, with both categories of crimes
dealing with sexual offences against women. There are two important things to note
here. The first is that there is no explicit delineation in Regulation 2000/15 as to
when a sexual assault might fall under the Penal Code or when it becomes an
clement of one of the serious crimes as defined. The second is that as a ‘hybrid’
tribunal, one of the claimed advantages of the Dili process was that it would assist in
the creation of the formal legal sector in Timor. The mandate of the Special Panels
goes beyond providing a role model. The Dili court assumed sole responsibility for

murder and sexual offences in the post-conflict state.

*2 10 Dec. 1984, 1465 UN.T.S. 85.
# Establishment of panels with exclusive jurisdiction over serious criminal offences.
UNTAET/REG/2000/15, 6 June 2000.
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1.2 The Serious Crimes Investigation Unit

After East Timor’s independence on 20 May 2002, the SCIU worked under the legal
authority of the Prosecutor General of East Timor. The SCIU was headed by the
Deputy General Présecutor for Serious Crimes (DPSG) who reported functionally to
the Prosecutor-General and was responsible for managing the investigations and
prosecutions of the SCIU. Under UNTAET'"s various successor missions, the most
important being the United Nations Mission of Support in East Timor (UNMISET),
the SCIU was mandated to assist the authorities in East Timor in the conduct of
serious crimes investigations and proceedings. In reality, the lack of resources,
capacity and expertise in East Timor meant that the work of the SCIU and Special
Panels remained heavily dependent on United Nations staff and United Nations and

other international funding.

The SCIU was divided into four Regional teams comprised of United Nations
prosecutors, case managers, investigators and trainee staff with separate forensic
investigation, evidence management and witness support teams. The Regional
Investigation and Prosecution teams covered all 13 districts of East Timor with
Regional investigation teams operating from offices in Dili, Maliana and Manufahi.
The SCIU Office in Oecussi was closed in early 2004. By mid-2004, the SCIU had

110 staff members including 37 United Nations international civilian staff including
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prosecutors, investigators, forensic specialists and translators as well as eight United
Nations Police investigators and 34 United Nations national staff including
translators and mortuary staff. In addition, twelve East Timorese trainee staff
worked with the SCIU including prosecutors, ITU and evidence management staff
funded by the Norwegian Government. A total of seventeen East Timorese Police
(PNTL) investigators underwent practical training in SCIU district investigation
teams with United Nations investigators and United Nations police trainers, and two
PNTL officers worked in the SCIU witness management team. Low Timorese
national staffing levels can be explained by the fact that according to the United
Nations, in late 1999 there were about 100 East Timorese qualified in law of whom
about 70 were in East Timor; however few of these had actually practiced law prior

to 2000,* and none had ever served as a judge or prosecutor.45

1.2.1 Prosecution Strategy

Using the findings of the ICIET,* the SCIU initially identified 10 priority cases

relating to specific incidents raised in the report, most of which involve mass

* Gordon Renouf, Some Features of the Legal System in East Timor. East Timor Legal Coordination
S;'mposium, Darwin2002, at p.2.

4> Suzannah Linton, ‘Rising from the Ashes: The creation of a viable criminal justice system in East
Timor’. (2001) Melbourne University Law Review 25 atp. 217.

46 Report of the International Commission of Inquiry on East Timor to the Secretary-General, January
2000. UN Doc A/54/726 and S/2000/59, 31 January 2000.

144



killings, although there were also incidental cases of sexual violence.*” The 10 cases
were: the Liquiga church massacre on 6 April 1999; the Los Palos case, 21 April —
25 September 1999; the Lolotoe case, 2 May—16 September 1999; the murders at
the house of Manuel Carrascaldo on 17 April 1999; the Kailako and Maliana Police
Station killings, April/September 1999; the Suai church massacre on 6 September
1999; the attacks on Bishop Belo’s compound and the Dili Diocese on 6 September
1999; the Passabe and Makaleb massacres, September-October 1999; the TNI
Battalion 745 case, April-September 1999; and cases of sexual violence from various

districts, March-September 1999.%

A decision was made that the focus of the investigations and prosecutions should be
those cases involving murder (there were approximately 1400 such cases).” Some
cases of rape and torture were investigated, particularly when associated with
murders, but cases that, for example, only concerned forcible transfer across the
border to West Timor, even when this potentially constituted a crime against

humanity, were not pursued.5 % According to DPSG Carl de Faria, torture cases were

1 Nelson Belo and Christian Ranheim, ‘Prosecuting Serious Crimes in East Timor’, Justice and
accountability in East Timor: international tribunals and other options: Report of a one-day seminar
in Dili, East Timor, Judicial System Monitoring Programme, 16 October 2001.

*8 Serious Crimes Unit Update, 4 February 2005.

49 By comparison, the death toll from the whole occupation period is estimated at 183,000 by the
CAVR. The number of people killed in the war in Bosnia-Herzegovina was around 102,000,
according to research done by the ICTY. The ICTR was investigating 500 000 up to 910 000 deaths
in Rwanda conflict.

50 Megan Hirst and Howard Varney, Justice Abandoned: an assessment of the serious crimes process
in East Timor. International Center for Transitional Justice Occasional Paper Series, June 2005, p. 7.
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not prioritised, while deportation and destruction of property cases were not

investigated thoroughly.!

Several of the later indictments were particularly significant because they named as
suspects a number of high-ranking Indonesian officials, including military
commanders, as well as militia leaders, only some of whom were put on trial in
Indonesia.  Importantly, the later indictments also address the institutional
responsibility of the Indonesian security forces for the violence.”> A number of
military commanders are specifically charged with participating in the establishment
of militia by cooperating on a policy of funding, arming, training and directing the
militia. They are accused of having had effective control over militias operating in
East Timor and responsibility for crimes they committed. The commanders are also
accused of command responsibility for the acts or omissions of their subordinates in
the Indonesian military due to their failure to take reasonable measures to prevent

crimes or punish the perpetrators.53

Among those named in an indictment issued in February 2003 are two of the most

senior Indonesian military officials at the time: the then Indonesian Defence Minister

St Carl de Faria, ‘East Timor’s Quest for Justice: The Serious Crimes File,” paper presented at the
UNMISET International Symposium on United Nations Peacekeeping Operations in Post-conflict
Timor-Leste: Accomplishments and Lessons Learned, April 28, 2005, at p. 2. See further Judicial
System Monitoring Programme, Torture Survivors: Their Experiences of violation, truth and justice,
Dili, April 2007, at p. 17.

See discussion of Prosecutor v Marcelino Soares, Special Panel Case No. 11/2003, 11 December
2003 by Martin Clutterbuck, ‘Crimes against humanity trials on our doorstep’ (2005) Law Institute
Journal 79(12): 63.

5 Martin Clutterbuck, ibid.
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and Commander of the Armed Forces, General Wiranto; and Major General Zacky
Anwar Makarim who was a member of the Task Force for the Popular Consultation
in Fast Timor. Both men were publicly named as suspects in the inquiry initiated in
1999 by Komnas HAM, but were never charged in Indonesia. Wiranto and Makarim
were indicted for 280 alleged murders, based on more than 1,500 witness
statements.>* These indictments were immediately opposed publicly by the then
President of East Timor Xanana Gusmio and then Foreign Minister Jose Ramos
Horta for fear of damaging the political relationship with Indonesia.”> Other persons
who have been indicted include 15 of the 18 individuals who were brought to trial in

the Jakarta ad hoc Human Rights Court, which will be discussed in Chapter Four.

1.3 The Public Defenders Office

No legislation for a Public Defenders’ Office was passed by UNTAET. It was not
until 2004 that the Public Defenders Office (PDO) Law was drafted. As of
September 2007, it was still in the process of being put to Parliament. Defence
lawyers continued to work under the Indonesian legislation, which remained in effect
in East Timor throughout the transition period. During the summer of 2002, there
were just two international Public Defenders, one paid by the United Nations as a
judicial affairs officer ‘on loan’, and the other funded by the organization ‘No Peace

Without Justice’. The United Nations Development Programme funded one

> Lisa Clausen, ‘Slow road to justice, Time Magazine, 17 March 2003.
55 Lisa Clausen, ibid.
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additional lawyer to work primarily as a mentor to East Timorese public defenders
involved with ordinary crimes. With the exception of these three lawyers, the Public
Defenders’ Office was staffed and funded entirely by East Timorese.>® In 2003 there
were ten Public Defenders for the whole of East Timor. The PDO was and continues
to be responsible for both serious and ordinary crimes, and has had great difficulty

securing adequate resources to properly fulfil its role.”’

1.4  The Court of Appeal

The Court of Appeal was established under UNTAET regulation 2000/11 and began
to hear appeals from the Special Panels for Serious Crimes in July 2000. Section 40
of UNTAET Regulation 2001/25 established that the Court has jurisdiction to hear
appeals of decisions rendered by any district court in East Timor, and such other

matters as are provided for by legislation.

The Court of Appeal is designed to function as the highest court of law and the
guarantor of a uniform enforcement of the law, and has jurisdiction throughout all
the national territory. It operates as the court of last instance for all legal matters and
administers justice on matters of legal, constitutional and electoral nature until the

Supreme Court is constituted as provided by the Constitution. However, from

56 See Suzanne Katzenstein, ‘Hybrid Tribunals: Searching for Justice in East Timor’, (2000) Harvard
Human Rights Journal 16(6): 245 -278 at p. 251.

57 Report to the United Nations Secretary-General of the Commission of Experts to review the
prosecutions of serious violations of human rights in Timor Leste (then East Timor) in 1999.
$/2005/458, 15 July 2005.
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November 2001 until July 2003, the Court was non-operational due to the lack of
proper judicial appointments. The Court of Appeal has four judges, namely the
Chief Judge and three other judges, of whom two are internationals. The first Judges
appointed to the Court were the President, the Honourable Claudio Ximenes de Jesus
(an Bast Timorese judge with Portuguese citizenship), the Honourable Jacinta
Correia da Costa, (East Timorese), and the Honourable Frederick Egonde-Entende

(Uganda).58

There followed an exceptionally high turnover of international judges, resulting in
the Court being properly constituted for a period of one month from April-May
2002.% The importance of the right to an appeal under international law was a point
Jost on even some of the judges of the Court. The only female Judge Jacinta Correia
da Costa at one stage was forced to state: ‘For me, the important thing is how we are
working to build this judicial system for the East Timorese. If there is no Court of
Appeal it’s a big problem.’60 The problem was finally resolved with the appointment
of Judge José Maria Calvario Antunes (Portugal) in July 2003.5' The International

Crisis Group observed rather tartly that any further appointments of international

58 Judicial System Monitoring Programme, The Role, Practice and Procedure of the Court of Appeal,
Dili, 28 July 2005.

59 See further Judicial System Monitoring Programme, The Right to Appeal in East Timor. Dili, 2002,
1-24 at p. 10.

60 Quoted by Judicial System Monitoring Programme, ibid, at p. 1.

®! Judicial System Monitoring Programme, Overview of the Jurisprudence of the Court of Appeal in
its first of Operation since East Timor's independence, Dili, August 2004.
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judges should be on grounds of international judicial experience and human rights

expertise rather than the ability to speak Portuguese.”

1.5  Overall Budget

Funding figures for the serious crimes process are not publicly available on an
annual basis. David Cohen reported, based on personal interviews undertaken in
2001 and 2002, that the tribunal had a $6.3 million US dollar budget in 2001-2002.
$6 million was spent on the prosecution and the remainder mainly on judges’
salaries. Cohen was unable to determine what the budget of the Public Defender’s

Office was.5

In the 2002-2003 period, the Dili-based NGO Judicial System Monitoring
Programme (JSMP) reported that the SCIU operated on a budget of US$5 million
employing 111 staff, this figure being based on a radio transcript.’*  For the period
2003-2005, the United Nations Commission of Experts reported that total operating

cost of the SCU and Special Panels was US$14,358,600, or around 5 percent of the

82 International Crisis Group, ‘Resolving Timor-Leste’s Crisis’, Asia Report No.120, 10 October
2006, at p. 18.

8 David Cohen. ‘Seeking Justice on the Cheap: Is the East Timor Tribunal Really a Model for the
Future?’ (2002) East West Centre Paper No. 61, atp. 3.

8% Judicial System Monitoring Programme, The Future of the Serious Crimes Unit. Dili, 2004, p. 14.
Judicial System Monitoring Programme cite Radio Australia broadcast, ‘Concern over Future of
Serious Crimes Unit’, 29 April 2003.
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overall assessed contribution to UNMISET, which amounted to approximately
$296,557,000.8> The voluntary contributions amounted roughly to US$120,000.%
By contrast, the ICTY and ICTR have annual budgets of about $100 million, and the

Sierra Leone tribunal has a budget of about $20 million.”
Part 2: Gender analysis of the serious crimes process
2.1  Representation of women

The gender composition of the legal sector in East Timor is concerning. Feminist
scholars have consistently pushed for equal representation of female judges and
counsel, especially in trials relating to sexual violence in armed conflict.’® In August
2004, the tiny legal and judicial sector in East Timor had only a smattering of
women, but there was considerable success in securing judicial positions for women.
In the Court of Appeal there was one female judge out of three. In the Special Panel
there were three female judges (out of a total of six judges). One female judge had

unique insight into the 1999 violence. Justice Perreira, appointed to the court at age

65 Report to the Secretary General of the Commission of Experts to Review the Prosecution of
Serious Violations of Human Rights in Timor-Leste (the then East Timor) in 1999, 26 May 2005,
para. 99.

% Commission of Experts report, ibid.

67 By comparison, the SCIU were investigating around 1400 murders from 1999, but the death toll
from the whole occupation period is estimated at 183,000. The number of people killed in the war in
Bosnia-Herzegovina was around 102,000, according to research done by the ICTY. The ICTR was
investigating 500 000 up to 910 000 deaths in Rwanda conflict.

68 Hilary Charlesworth and Christine Chinkin, The Boundaries of International Law: A Feminist
Analysis, Manchester; Manchester UP, 2000 at pp. 310-12. See further Richard J. Goldstone &
Estelle A. Dehon, ‘Engendering Accountability: Gender Crimes Under International Criminal Law’
(2003) New England Journal of Public Policy 19: 121 and Rana Lehr-Lehnardt, ‘One Small Step for
Women: Female-Friendly Provisions in the Rome Statute of the International Criminal Court’ (2002)
Brigham Young University Journal of Public Law 16: 317-340.
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31, had lost her home to arson, was threatened with death by armed men and was

deported, with her five children, into a militia-controlled camp in West Timor.*

In the Dili District Court there were two female judges and in Baucau District Court
there were also two female judges. Of the fifteen prosecutors in East Timor, two are
female. Of the seven Public Defenders, three are female. There are only two female
private lawyers out of a total of at least twenty. At present there appears to be no
formal Government or United Nations program to encourage women entering into
the legal sector. Despite a commitment to ° gender mainstreaming’, where
appointments have been made by the United Nations, gender composition has been
even worse.”® While two of the three Timorese judges have been women, only one of

the eleven international judges has been female.

In contrast to the Dili trials, Article 36(8)(a)(iii) of the Rome Statute for the
International Criminal Court (ICC) requires that the need for a ‘fair representation of
female and male judges’ be taken into account in the selection process.71 The same
provision applies to the selection of staff in the Office of the Prosecutor and in all
other organs of the Court. Further, the statute requires that, in the selection of judges,

prosecutors and other staff, the need for legal expertise on violence against women or

% Seth Mydans, ‘Modest Beginnings for East Timor's Justice System’ New York Times, 4 March
2001.

70 See further Hilary Charlesworth and Mary Wood. ‘Gender Mainstreaming: The Case of East
Timor’ (2001) Yale Journal of International Law 26: 313-318 and “Women and Human Rights in the
Rebuilding of East Timor’ (2002) Nordic Journal of International Law 71: 325-348.

1 2187 UN.T.S. 90, entered into force July 1, 2002.

152



children must be taken into account (Articles 44(2) and 36(8)). Finally, the
Prosecutor is required to appoint advisers with legal expertise on specific issues,
including sexual and gender violence (Article 42(9)). In the next section, I examine
the jurisprudence on gender-based violence that was produced by the serious crimes
process, questioning whether the outcomes were affected by this lack of

representation of women.
2.2 Jurisprudence on gender persecution from the serious crimes process

The International Center for Transitional Justice (ICTJ) in their report Justice
Abandoned? acknowledge that ‘very few’ gender crimes were indicted by the
SCIU.” The ICTJ point out that progress was made only when a female Deputy
Prosecutor was appointed. Under DPSG Siri Frigaard, a special gender investigation
team composed of three women was established to investigate rapes and other sexual
violations. However, Frigaard has stated that the reluctance of female victims to
testify in open court prevented the SCIU from proceeding with many gender crime

prosecutions.73

7 Megan Hirst and Howard Varney, Justice Abandoned: an assessment of the serious crimes process
in East Timor. International Center for Transitional Justice Occasional Paper Series, June 2005, at p.
7.

3 Address by Siri Frigaard at the conference, ‘Domestic Prosecutions and Transitional Justice,’
organized by ICTJ and the Foundation for Human Rights on May 18, 2005, in Johannesburg, South
Africa. Although as Wandita et al have observed ‘[tlhe CAVR has demonstrated that, given the right
conditions, Timorese women will speak out about the violations they have experienced’: Galuh
Wandita, Karen Campbell-Nelson, and Manuela Leong Pereira, ‘Learning to Engender Reparations in
Timor-Leste: Reaching Out to Female Victims.” What Happened to the Women?: Gender and
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The only three cases which were decided by the serious crimes process represent a
series of steps: one, a serious step back (the Leonardus Kasa rape case’!); two, a
limited step forward (the Lolotae rape as a crime against humanity case’): and three
contain some useful obiter regarding rape within marriage (the Soares rape case’),
which represents marking time. Other indictments issued by the Prosecutor,
discussed briefly below, give some indication of systemic gender persecution but the
accused remain at large in Indonesia. The question therefore needs to be asked—did

women receive any material benefit from the trials?

2.2.1 The Leonardus Kasa case: a step backwards

The case of The Prosecutor v Leonardus Kasa'® (the Kasa case) was decided by the
Special Panel for Serious Crimes in May 2001. The Kasa case has been chosen for
analysis because it illuminates three key challenges to the realisation of justice for

women in East Timor. First, the case illustrates that no knowledge of the

Reparations for Human Rights Violations, Ruth Rubio-Marin (ed), New York: Social Science
Research Council, 2006, at p.316.
™ The General Prosecutor of the United Nations Transitional Administration in East Timor v
Leonardus Kasa. Dili District Court Special Panel for Serious Crimes Case no. 11/CG/2000, 9 May
2001.
" The General Prosecutor of the United Nations Transitional Administration in East Timor v Joao
Franca Da Silva alias Jhoni Franca, Jose Cardoso Fereira alias Mouzinho and Sabino Gouvia Leite.
Dili District Court Special Panel for Serious Crimes Case no. 4/CG/2000. (The Lolotoe Trial)
™ The General Prosecutor of the United Nations Transitional Administration in East Timor v
Francisco Soares. Dili District Court Special Panel for Serious Crimes Case no. 14/2001.

7 The General Prosecutor of the United Nations Transitional Administration in East Timor v
Leonardus Kasa. Dili District Court Special Panel for Serious Crimes Case no. 11/CG/2000, 9 May
2001.
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international advances in the prosecution of gender-based crimes was displayed or
applied in the judgement. Second, the trial proceeded without any reference to the
context of systematic gender-based violence in West Timor. Third, the outcome for
the alleged victim has actually deteriorated, rather than improved, as a result of the

case.

The facts of the case are straightforward. Leonardus Kasa was an alleged member of
Laksaur militia from Cova Lima district. He was arrested and detained by the
Civilian Police (CIVPOL), pursuant to the Indonesian Criminal Procedure Code.
The Public Prosecutor, Raimund Sauter indicted him in December 2000 with one
charge of rape of a woman in Betun village, West Timor, in September 1999. At the
preliminary hearing in February 2001 the defence claimed the Special Panel lacked
jurisdiction to hear the case as the alleged rape occurred outside the territory of East
Timor, and that as the sex was consensual, it should be classified as adultery, which

is not a serious crime.”®

On 9 May 2001 the Special Panel declared that it had no jurisdiction in the case.”
The defendant had already been released from detention in February 2001 but had
been prevented from approaching the victim's home. Immediately after the judgment

was given, the Special Panel announced that such restrictions on the defendant no

78 Indictment.
" Judicial System Monitoring Programme, ‘Dili court increases pressure on Indonesia’, 10 May
2001.
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longer applied. An appeal was filed by the Prosecution on 11 October 2001 and

withdrawn on 5 April 2004.

The judges of the Special Panel were Luca 1. Ferrero (Presiding Judge, Italy), Maria
Natercia Gusmao Pereira (Judge Rapporteur, East Timor) and Sylver Ntukamazina
(Burundi). The judges stated that the same charges might be raised before courts in
Indonesia, or in East Timorese courts if jurisdictional issues were clarified by way of
amendment to the regulations, which seemed to influence their judgment. The
Special Panel also emphasised that it made no finding as to the defendant's innocence

or guilt on the charge of rape.

Disturbingly, the Special Panel makes no reference to the background to this case.
The alleged victim in this case, Maria da Costa and her two children were displaced
on 5 September 1999 from East Timor and brought to a refugee camp located in the
warehouse of Betun in West Timor. This was a week after the popular consultation,
where militias, organised and supported by the Indonesian military, were forcibly
removing up to 250,000 Timorese into camps in West Timor and wreaking
widespread and systematic violence on those perceived to be pro-independence

supporters and their property in the process.

The indictment does not refer to this context at all, and the context changes the
nature of the offence that should have been charged in the indictment. The mass

deportation and rape of women in East Timor is an absent fact in the case. The

156



defendant claimed not to be aware of the chaos around him. The New York Times

reported in early 2001:

In an interview at the Dili courthouse, Mr. Casa put forward a defense that... he
knew his victim. She belonged to him. The sex was consensual. Beyond that, Mr.
Casa said, he knew less than just about anybody else in East Timor about the

violence occurring around him. ‘I never saw any massacre or any destruction,” he

said. ‘I never even left my house.*

The consequence of this lack of context is that the Prosecutor charged Kasa with the
crime of rape in violation of Section 9 of UNTAET Regulation 2000/15 and Article
285 of the Penal Code of Indonesia. Section 9 ‘Sexual offences’ merely states that
the provision of the applicable Penal Code in East Timor shall, as appropriate, apply.
As noted above, the Special Panels exercise exclusive jurisdiction with respect to the
following serious criminal offences: genocide, war crimes, crimes against humanity,
murder, sexual offences and torture, as specified in Sections 4 to 9 of UNTAET
Regulation 2000/15 (collectively known as ‘serious crimes’), but not universal
jurisdiction with regard to ‘ordinary’ murder or sexual offences between 1 January
1999-35 October 1999, which must be prosecuted under the Indonesian Penal
Code.8! The sexual offences in the Penal Code are contained in the section ‘Crimes
against Decency’. Adultery is a criminal offence under Article 284(1), and the

definition of rape is ‘any person who...forces a woman to have sexual intercourse

%0 Seth Mydans, ‘Sexual Violence as Tool of War: Pattern Emerging in East Timor’, New York Times,
1 March 2001.

81 Establishment of panels with exclusive jurisdiction over serious criminal offences.
UNTAET/REG/2000/15, 6 June 2000
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with him out of marriage’ (Article 285).%> This dissonance between the context of
the offence and what was charged created jurisdictional problems for the Special

Panel to resolve.

The Special Panel cited the arguments from the Prosecutor regarding jurisdiction

(who was aware of potential problems from the indictment stage). His motion read:

Since the crime (of rape) was committed outside East Timor and since it does not
belong to the crimes listed under Sect. 10.1 (a), (b), (©) and (f) of U.R. 2000/11 as
specified in Sect. 4 to 7 of U.R. 2000/15 for which the Special Panel of the District
Court of Dili shall have ‘universal jurisdiction’ the jurisdiction of the Special Panel

might be questionable.®

The Prosecutor instead based his case on the extraterritorial provisions in the
Indonesian Criminal Code which he argued should be applied mutates mutandis® to

this situation.

It was undisputed that the crime occurred outside the East Timorese territory. The
Special Panel worked through the criteria used to determine the applicability of
national criminal law to crimes that occurred out of the country: (a) universality (or

total extraterritoriality), (b) territoriality, (c) active personality (or nationality, or

82 Note Suzannah Linton, ‘Experiments in International Justice’ (2001) Criminal Law Forum 12:.210-
211. The ICTR defined rape in the Akayesu case as ‘a physical invasion of a sexual nature committed
on a person under circumstances which are coercive’ at paras 6.4 and 7.7.

83 Kasa Judgement, 2001 at p. 3.

4 . . . ' o
3 A Latin legal term meaning ‘making the necessary changes’. When an argument from one situation
is applied in another, certain elements will have to be altered to fit the new situation. These alterations
are made mutates mutandis.
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personal status) of the perpetrator and (d) the defence or security principle. They

noted:

. Modern states usually don’t adopt a single principle. They rather choose a
combination between territoriality and other principles. It can be said that the kind

of combination depends on the international relations of the state.®

The Special Panel decided that the United Nations transitional administration had

chosen to adopt the principle of territoriality with very few exceptions:

This choice could be said mandatory for a transitional administration empowered
by the United Nations Security Council, which has also the mandate of
administration of justice. How could such a temporary and ‘neutral’ administration

have jurisdiction for crimes committed out of the territory administrated?"®

The judges relied on Section 5 of UNTAET Regulation 2000/11, which provides

that:

...in exercising jurisdiction, the courts in East Timor shall apply the law of East
Timor as promulgated by Section 3.1 of UNTAET Regulation 1999/1. Courts shall
have jurisdiction in respect of crimes committed in East Timor prior to 25 October
1999 only insofar as the law on which the offence is based is consistent with Sect.

3.1 of UNTAET Regulation 1999/1 or any other UNTAET regulations.

The alleged rape occurred in September 1999.

The Panel decided that the only exception to the principle set out in section 5 of

UNTAET Regulation 2000/11 is contained in Section 2.2 of UNTAET Regulation

85 Kasa Judgment, 2001, at p. 4.
8 Kasa Judgment, ibid.
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2000/15, which grants the Panel universal jurisdiction for the crimes of genocide,
war crimes, crimes against humanity and torture. The Special Panel noted that
serious crimes ‘deserve universal jurisdiction due international customary laws and
(more recently) international laws. That means that the aforementioned Indonesian
rules are no longer applicable because they are not consistent with UNTAET
Regulation and the principles of the United Nations mandate.’®” The Special Panel
therefore did not accept the Prosecutor’s argument and did accept the idea of

universal jurisdiction for international crimes happening in West Timor.

However, because the charge brought was rape under domestic law rather than rape
in the context of a crime against humanity, the Special Panel found it had no
jurisdiction. The Special Panel deemed the applicable criminal law to be Section 9 of
UNTAET Regulation 2000/15 and Article 285 of the Indonesian Penal Code, and
therefore held that only Indonesia has the jurisdiction on the case. This meant that
the East Timorese courts and the Special Panel of Dili Distﬁct Court itself did not
have jurisdiction over a crime of rape committed in West Timor before 25 October
1999. ¢[N]o East Timorese Court, according to the laws in force at the present time,

could try this case.”®

The Judicial System Monitoring Programme (JSMP) in East Timor speculated that

- the judgment was designed to increase pressure on Indonesia to prosecute:

87 Kasa Judgment, 2001 at p. 5.
88 Kasa Judgment, 2001, at p. 6.
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According to the Special Panel, the universal jurisdiction they have over the
international crimes of genocide, war crimes, crimes against humanity and torture,

does not extend to individual cases of murder and sexual offences, including rape.

Although rape and murder committed between 1 January and 25 October 1999 are

considered ‘serious crimes’ by UNTAET, yesterday's decision means that no

suspected perpetrators of such crimes, if committed in West Timor, can be tried by

the Special Panel of the East Timorese courts unless the crimes can be categorised

as any of the international crimes over which the court enjoys universal

jurisdiction.89
In my view, the Special Panel erred in its failure to consider principle of active
personality (or nationality) of the perpetrator as a basis of jurisdiction. Universal
jurisdiction is generally only relied upon where the crime is a gross human rights
violation; and there is no link with the territory where the crime took place, the
offender or the victim.”® There was no impediment to assessing the other grounds of
jurisdiction under customary international law, especially the nationality principle,
even if universal jurisdiction in this case was found not to exist due to the judicial
interpretation of Regulation 2000/11. The Special Panel is able to apply ‘recognised
principles and norms of international law’®! and it is unquestionable that the extra-

territorial application of criminal jurisdiction in certain circumstances, for example,

on the ground of the nationality principle is one of these norms.

% Judicial System Monitoring Programme, ‘Dili court increases pressure on Indonesia’, 10 May 2001
%0 See further International Law Association Committee on Human Rights Law and Practice, ‘Final
report on the exercise of universal jurisdiction in respect of gross human rights violations’, Report of
the Sixty-Ninth Conference, London 2000, at pp. 403-431.

91 Section 5, UNTAET Regulation 2000/11.
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It was also open to the court to ask the Prosecution to justify why this act of rape was
an ‘ordinary’ crime, opportunistic only, or .els\e reframe the charge.”> Had the
Prosecutor charged the case as an international crime, the jurisdictional arguments
could have been handled quite differently. Both the Prosecutor and the Special Panel
seemed to completely fail to entertain the idea that a single rape by a militia leader
could have been characterized as a crime against humanity if part of a ‘widespread
and systematic attack’ as envisioned by Section 5.1(g); a war crime under Section
6.1(b)(xxii) in an international armed conflict or Section 6.1(e)(vi) in a non-

international armed conflict; or an act of torture under Section 7.1.

The Special Panel is directed to apply ‘established principles of international law of
armed conflict’,” but fails to mention that the Furundzija case in the International
Criminal Tribunél for the Former Yugoslavia (ICTY) decided thaf the rape of a
single victim is a crime serious enough to warrant prosecution by an international
war crimes tribunal. The defendant in that case was charged and convicted with rape
and torture as war crimes.”* This oversight can only be explained by speculating that

either the Panel or Prosecutor or both lacked sufficient knowledge of recent

% Judge Pillay asked the Prosecution to amend the indictment and undertake further investigation in
the Akayesu case before the ICTR, leading to the first judgement of rape as a crime against humanity:
Bill Berkely, ‘Judgment Day’, Washington Post Magazine, 11 October 1998, at p. W10.

93 Section 5, UNTAET Regulation 2000/11.

%4 prosecutor v. Anto Fi wrundzija, ICTY-95-17/1-T, Judgment 10 December 1998. See further Hilary
Charlesworth and Christine Chinkin, The Boundaries of International Law: A Fi eminist Analysis,
Manchester; Manchester UP, 2000 at pp. 322-3.
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precedent in international criminal law.” The Panel’s inattention to international
criminal jurisprudence is not limited to the Kasa case. The JSMP trial report of the
first Serious Crimes Court convictions in the Los Palos case’® noted that ‘it is
surprising that the Panel’s arguments seem not to be based on international
jurisprudence’, noting tﬁat the Panel did not mention the Tadic case when assessing
the elements of an armed conflict.” Suzannah Linton has argued cogently that the
first two initial decisions handed down by the Special Panel in the cases of Joao and
Julio Fernandes®® should have been deal with as international crimes rather than a
violation of domestic law.”® In that case, the authors of the Maliana POLRES
massacre,'® one of the SCIU’s top ten priority investigations, were charged and

subsequently convicted not with crimes against humanity but with murder.'”!

% Judicial System Monitoring Programme has raised concerns over the training and experience of
both local and international public defenders in the Los Palos case. 4 JSMP Ti rial Report The General
Prosecutor v John Marques and 9 Others (The Los Palos Case), Dili, 2002, at pp 23-4.

% n the Los Palos case, eight people, mostly nuns and deacons who had gone to distribute food and
medicine to refugees, were gunned down by the road in September 1999. The judgment in the first
Crimes Against Humanity trial, the Los Palos case, was delivered on 11 December 2001 and
convicted 10 suspects of committing Crimes Against Humanity. The case focused on 13 murders,
torture and the forcible transfer of civilian population in Lautem district between April and September
1999. The sentences ranged from four years to 33 years and four months. An eleventh suspect, the
former second-in-command of the Indonesian Kopassus Special Forces in Lautem district, appeared
- on the indictment but is still at large. UNTAET Fact Sheet 7, April 2002.

*7 Judicial System Monitoring Programme, 4 JSMP Trial Report The General Prosecutor v John
Marques and 9 Others (The Los Palos Case), Dili, 2002, at p. 30.

98 oneral Prosecutor v Joao Fernandes, Case No. 001/00.CG.2000 (25 January 2000). General
Prosecutor v Julio Fernandes, Case No. 002/00C.G.2000 (1 March 2000)

%% Suzannah Linton, ‘Prosecuting Atrocities at the District Court of Dili’ (2001) 2 Melbourne Journal
of International Law 414,

100 The Maliana massacre in September 1999 was one of the worst in East Timor, in which 47
civilians were hacked to death with machetes while seeking refuge at a police station.

101 Suzannah Linton, ‘Prosecuting Atrocities at the District Court of Dili> (2001) 2 Melbourne
Journal of International Law 414. ‘
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12 11 an unreported dissenting

Timorese civil society treated the decision with scorn.
judgment, the only Timorese judge, Maria Natercia Gusmao Perreira J questioned '
how the practice of prosecuting acts such as these as a domestic crime ‘could bring
justice to a people who had suffered so much during the many years of

occupation’ 103,

But the Kasa judgment could also be read as the participants having‘ insufficient
insight into the crime of rape during armed conflict. In Chapter Two, I outlined the
long struggle by feminist legalists to have rape considered as a weapon of war, not a
private, unavoidable circumstance unconnected to the conflict. The legal errors
above could be illustrative of a type of gender-blindness. For example, Hilary
Charlesworth and Christine Chinkin ask: ‘[wlhy is extra-territorial jurisdiction
traditionally involved against violations of monopbly and competition law but only

rarely in cases of trafficking of women and children?” 104

102 g 7annah Linton, ibid, at fn 30.

183 Suzannah Linton, ‘Prosecuting Atrocities at the District Court of Dili’ (2001) 2 Melbourne
Journal of International Law 414, at p. 422.

104 Hilary Charlesworth and Christine Chinkin, The Boundaries of International Law: A Feminist
Analysis, Manchester; Manchester UP, 2000 at p. 19.
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2.2.2 The Lolotoe trials: rape as a crime against humanity

Criticism of the Kasa case had an influence on the Lolotoe crimes against humanity
trials,loswhich were decided before a Special Panel for Serious Crimes in 2000. The
Lolotoe case was the second of ten priority cases to be tried by the Special Panels,
and the first crimes against humanity case in East Timor to include charges of rape
and charges against superiors based on the actions of their subordinates.'®® Section
26.2 of UNTAET Regulation 25/2001 clearly states that the record of criminal
proceedings ‘shall be made available to the public’. The indictment and judgment
have been made available by the Berkeley War Crimes Centre and JSMP. A JSMP
report The Lolotae Case: A Small Step Forward from July 2004, contains unofficial
transcripts of the hearings taken by JSMP observers beginning with the first

preliminary hearing on 6 April 2001.1%7

The three defendants in the Lolotoe case—Kaer Metin Merah Putih (KMMP) militia
commanders José Cardoso Ferreira and Jodo Franga da Silva and former Guda
village chief Sabino Gouveia Leite - were accused of waging a terror campaign in the

Lolotoe area of Bobonaro district during the months surrounding the 1999 Popular

105 116 General Prosecutor of the United Nations Transitional Administration in East Timor v Joao
Franca Da Silva alias Jhoni Franca, Jose Cardoso Fereira alias Mouzinho and Sabino Gouvia Leite.
Dili District Court Special Panel for Serious Crimes Case no. 4/CG/2000. (The Lolotoe Trial)

106 UNTAET Daily Briefing 7 May 2002 ‘Lolotoe Trial Begins Phase Of Hearing Witnesses’.
197 Judicial System Monitoring Programme Report, The Lolotae Case: A Small Step Forward Dili,
July 2004.
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Consultation on the future of East Timor.!®® The three defendants were arrested and

detained separately in the period from 19 May 2000 to 5 February 2001.

The two KMMP commanders were accused of illegal imprisonment, murder, torture,
rape, persecution and inhumane treatment of civilians in Lolotoe sub-district, near
the border with West Timor, Indonesia. Gouveia Leite was accused of being an
accomplice in the offences allegedly committed by the KMP and members of the
Indonesian Armed Forces (TNI). The original indictment filed on 6 February 2001
charged 5 co-accused with various counts of crimes against humanity: murder,
serious maltreatment, unlawful deprivation of libeﬂy of persons and rape. Two
defendants, 2nd Lt Bambang Indra (sub-district commander (DANRAMIL) of the
TNI forces in Lolotoe, with alleged de facto control of the KMMP militia), and
Francisco Noronha (an East Timorese member of the KMMP), were severed from
the original indictment as they were still at large, presumed to be in Indonesia. The
Court issued an INTERPOL arrest warrant on 6 April 2001 which has so far not been

complied with.'”

An important aspect of the case was the maintenance by the accused of a ‘rape
house’ where three women suspected of being related to’ Falintil guerrillas were

raped repeatedly from May to July 1999. According to the indictment,''® sometime

198 Judicial System Monitoring Programme Report, ibid, at p. 2.

19 udicial System Monitoring Programme, Digest of the Jurisprudence of the Special Panels for
Serious Crimes, Dili, April 2007, p. 14.
10 mdictment, 4/2001.
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in May 1999, Jose Cardoso, about 50 KMMP militia and a few TNI soldiers, armed
with automatic weapons, grenades, machetes and knives went to Guda and gave a
speech to the villagers. Acting on the information of Sabino Leite, they named
.Mariana Da Cunha, Victim A, Victim B and Victim C as FALINTIL supporters.
They claimed these four women were supplying FALINTIL with food and were in
relationships with its members. At different times, these four women were taken to
Lolotoe and detained in Sabino Leite’s house. From there, Victims A, B and C were
taken to Jhoni Franca’s house and then to a hotel in Atambua on 27 June. At this
stage the three women had been detained for a number of weeks. At Atambua, it was
stated that Jose Cardoso would have intercourse with Victim A, Bambang Indra with
Victim B and Francisco Noronha with Victim C. On various nights in late June, the
three women were injected with medicine they were told would prevent them from
getting pregnant.' The three victirﬁs were then sexually penetrated by the men, with
Jose Cardoso also raping Victim B. The women were threatened that if they did not

obey the men they would be killed.

This was a prime opportuﬁity for the Special Panel to apply the jurisprudence of the
Akayesu case in the ICTR and the Kunerac case in the ICTY, where rape was
determined to be a crime against humanity. The Kunerac case is based on a fact

situation in the town of Foca in Bosnia involving a ‘rape hotel’, which was
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comparable to the Lolotoe ‘rape house’ and also examines the issue of

enslavement.1 "

The indictment in the case was filed on 25 May 2001 and the accused had already
been in detention at that stage for more than two years.''? The trial ran from 5 March
2002 until 5 April 2003, with numerous delays.'"* In October 2002, Jhoni Franca
pleaded guilty to one count of torture and four counts of imprisonment and was
-sentenced to five years imprisonment. In November 2002, Sabino Leite pleaded
guilty and received three years imprisonment and was conditionally released by the
Special Panel.!'* On 5 April 2003, Jose Cardosa Fereira was sentenced to 12 years
prison for crimes against humanity.'”> The judgment is not available but NGO
transcripts of the court hearings attest to a much stronger reliance on international

law and recent jurisprudence on gender-based persecution than the Kasa decision.!

The breakthrough in the Lolotae judgment was the fact that court considered relevant
jurisprudence from the ICTR and ICTY and also looked to the Rome Statute of the

International Criminal Court for the first time to consider gender persecution. The

UL prosecutor v Dragoljub Kunerac, Radomir Kovac and Zoran Vukovic, Judgement, Case No. IT-96-
23/1-T, 22 February 2001.

12 jdicial System Monitoring Programme Report, The Lolotae Case: A Small Step Forward Dili,
July 2004.

3 mudicial System Monitoring Programme Report, ibid, at p.15.

14 Judicial System Monitoring Programme Report, ibid

115 ;e Cardoso, 4c/2001, Judgment, 5 April 2003.

116 ;e Cardoso, 4c/2001, Judgment, 5 April 2003.
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relevant international jurisprudence was raised comprehensively in the Final

Statement of the Prosecutor.'!’

The court relied on jurist M. Cherif Bassiouni to make a finding that the crime of

rape was a part of customary international law:

Rape and other forms of sexual violence were not explicitly listed as crimes against
humanity in Article 6(c) of the London Charter nor in Article 5(c) of the Tokyo
Charter. However, both charters contained the term ‘other inhumane acts’, and rape
and other forms of sexual violence clearly constitute other inhumane acts, under
general principle of law16. Rape and sexual violence is included in article 5 of the
ICTY Statute, Article 3 of the ICTR Statute and Article 7 of the ICC Statute. It is

therefore clear that rape is part of customary international law.!18

However, the court managed to come to some of its findings without applying
international jurisprudence to the facts of the case before it, especially in the areas of
consent and aiding and abetting. The Special Panels made a single statement that
they particularly relied on the ICTY decision in Kunarac'? and noted that: ‘this
Court considers as persuasive the absence of consent as the central element of the

definition of the crime of rape’.120

117 pinal Statement of the Prosecutors. 1 April 2003, pp. 37-46.

118 y.se Cardoso, 4c/2001, Judgment, 5 April 2003, at [274], citing M. Cherif Bassiouni, Crimes
against humanity in international criminal law, (2™ ed) Cambridge MA: Kluwer Law International,
1999 at p.344.

19 prosecutor v Dragoljub Kunarac et al (Judgment) IT-96-23-T & IT-96-23/I-T, 22 February 2001.
120 yose Cardoso Judgement at 128, quoted in Judicial System Monitoring Programme Report, The
Lolotae Case: A Small Step Forward, July 2004 at p. 6.
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The international jurisprudence does state that wartime conditions such as the
breakdown of law and order can be taken into account when determining consent
issues,121 but the fact of an armed conflict does not mean consent issues do not have
t0 be examined at all. The court relied on the definition of rape as established under
the Rome Statute, as the offence is not defined in the UNTAET Regulation. The
Rome Statute definition of rape in Article 7 notes the absence of consent as a crucial

element of the offence.

Jose Cardoso claimed that he committed the rape only due to superior orders and that
one of the victims allegedly consented to the intercourse. The court did not address
Cardosa’s claim of consent difectly. According to the Judicial Systems Monitoring
Programme (JSMP) report on the trial, the Special Panels turned to evidentiary
provisions in UNTAET Regulation 2000/15 that relate to sexual assault cases to
determine what circumstances negate consent. Section 34.3(b) of UNTAET
Regulation 2000/15 disallows consent as a defence to sexual assault if the victim: (1)
has been subjected with or has had reason to fear violence, duress, detention or
psychological oppression, or (2) reasonably believed that if the victim did not
submit, another person might be so subjected, threatened or put in fear. The court
used the circumstances in this provision, which related to consent as a defence, as

general examples of situations which negate consent in the execution of rape as a

121 Kelly Askin, ‘The jurisprudence of the international war crimes tribunals’, Helen Durham and
Tracey Gurd (eds). Listening to the Silences: Women and War. Leiden: Boston: Martinus Nijhoff,
2005 atp. 132.
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crime against humanity. JSMP criticizes the fact that the court held that Jose
Cardoso personally raped Victim A and B without systematically applying the
definition of rape to the facts of the case, especially the aspects of consent and
superior orders raised in defence. The opportunity was lost to make it clear that the
existence of superior orders is not a defense to a rape charge, rather than ignoring the
claim. While JSMP does not find fault with the decision, they find the reasoning

behind the decision inadequate.122

The Court further analysed the role of Jose Cardoso in aiding and abetting the rape of
Victims B and C by the two Indonesians severed from the original indictment by
reference to the ICTY trial case of Furundzija] 2 and both the trial and appeal
judgments of Aleksovski”  The court accepted the facts that Jose Cardoso
threatened the victims that they would be killed if they did not have sexual
intercourse and took the victims to the rooms where they were raped by the

Indonesian men. The Court referred to the ICTR judgment of Akayesu:

The accused having had reason to know that sexual violence was occurring, aided
and abetted acts of sexual violence by allowing them to take place on or near the
premises of the bureau communal and by facilitating the commission of such

sexual violence through his words of encouragement or in other acts of sexual

122 fydicial System Monitoring Programme Report, The Lolotae Case: A Small Step Forward, Dili,
July 2004 at pp. 30-31.

123 p,osecutor v Furundzija, Case 1T-95-17/1-T, Judgment, 10 December 1998.

124 o ocutor v Aleksovski, Case IT-95-14/1-T, Judgment 25 June 1999: Appeal Judgment, 24 March
2002.
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violence which, by virtue of his authority, sent a clear signal of official tolerance

for sexual violence, without which these acts would not have taken place.125

Accordingly, the Court held that Jose Cardoso aided and abetted the rape of Victims
B and C. Under section 15 of UNTAET Regulation 2000/15, aiding and abetting the
commission of a crime results in individual criminal responsibility. Applying this
provision, Jose Cardoso was convicted of the rape of all three victims. Was this a fair

outcome?

The fairness of the trial is relevant to whether the quest for gender justice has been
realized on a deeper level than merely gaining a judgment. Unless the process can be
seen as fair, the aim of transitional justice in promoting the rule of law is diminished
with consequences that may be severe for women in post-conflict societies. There is
a question as to whether the trial met basic standards of fairness to the defence.
JSMP note that in this case there were lengthy delays which created long periods of
pre-trial detention, as well as problems in achieving ‘equality of arms’ before the
Special Panel. Cardoso had five lawyers represent him throughout the trial at various
times, and the defence generally had far fewer resources that the prosecution.126

JSMP also note continuing problems with interpreters, uncertainty over plea

125 jose Cardosa Judgement at 458 quoted in Judicial System Monitoring Programme Report, The
Lolotae Case: A Small Step Forward, Dili, July 2004 at p. 31.

126 Judicial System Monitoring Programme Report, The Lolotae Case: A Small Step Forward, Dili,
July 2004 at p. 32.
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bargaining processes and admissions of guilt, and lack of access to court

tra.nscripts.127

The charge of selectivity can also be made of the judgment, that the court was being
too hard on the ‘small fish’ in custody despite the more severe guilt of the defendants
at large in Indonesia.'?® Defense counsel emphasised the relatively minor role the

defendant had as commander of the KMMP militia in their closing statement:

Where are the perpetrators — hiding in West Timor. I want to warn the court away
from the temptation of convicting the accused. I know the burden is heavy and
because witnesses came that lost their husbands, fathers who lost their sons. It does
not necessarily mean that because the accused is the one in charge, he is the one to

pay for their losses.””

As 2nd Lt Bambang Indra did not face trial, the role of the TNI in the Lolotoe attacks
was not heavily scrutinized, although it was an important factor. Therefore, the
judgment does not address the systematic nature of the crimes or the culpability of
the people who organised the attacks. However, the logic does not follow that
because access to the main perpetrators is denied that defendants proven to have
raped women as a crime against humanity should walk free. Overall, the outcome of

the trial was fair.

127 Judicial System Monitoring Programme Report, ibid, at pp. 33-34.
128 See Tudicial System Monitoring Programme Report, ibid, atp. 33.

129 Judicial System Monitoring Programme unofficial transcript of Lolotae trial 2 April 2003, quoted
in Judicial System Monitoring Programme Report, The Lolotae Case: A Small Step Forward, Dili,
July 2004 at p. 15.
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The manner in which the trial was conducted has ramifications for gender justice.
Admirably, the Special Panels granted protection orders for Victims A, B and C
(with some debate over whether it was prejudicial to label them ‘Victim’ instead of
‘Wi'cness’).130 These protection orders were therefore granted to protect the rape
victims from any intimidation, harassment or interference by the accused or their
family members. Specifically, the protection orders stipulated that documentary
evidence related to protected witnesses should only be shown to the prosecution,
defence and defendants; no identifying information should be given to a third party,
the public or the media; and any person acting on behalf of the witness should not
contact the witnesses or their families without the consent of the prosecutor or a

judge.131

The Court accepted the affidavit of a Serious Crimes Unit investigator which stated

the protection orders were required due to the situation of the victims:

The kidnapping and rape have traumatized the victims. Their mistrust and
emotional breakdowns in the presence of investigators attempting to pursue finer
details from them demonstrate this. The victims live in remote villages, and have
limited knowledge of the legal system. Any attempt to force the victims to testify
in public would exacerbate the trauma they have suffered. They have shown a
reluctance to speak any further about the matters, unless it is to see justice being

done.'®?

130 yudicial System Monitoring Programme Report, ibid, at p. 25.
B! yudicial System Monitoring Programme Report, ibid.
132 jydicial System Monitoring Programme Report, ibid.
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When Victims A, B and C did actually give testimony, the court was completely
closed to the public, including JSMP monitors, which JSMP protested against.133
JSMP reports that despite the protective measures put in place, Victims A, B and C
informed the prosecution that they were yelled at by the accused’s family on court
premises after the close of proceedings. The prosecution requested the court take
action as these witnesses did not feel safe in the courtroom due to the presence of
family members of the accused. Upholding the importance of a public trial and the
need for the accused to have moral support from their family, the court permitted the
family members to stay providing they did not speak to or have direct contact with
the three witnesses. A similar request was made from the defence counsel of Jose

Cardoso, in response to which the Court banned family members of the witnesses

from intimidating or harassing the accused.”*

The Lolotae trials set an important jurisprudential precedent and were the high water
mark of the Dili trials for gender justice, notwithstanding some concerns about the

conduct and fairness of the trial and its selective nature, as examined above.
2.2.3 The Soares case: rape as ‘ordinary’ crime

In September 2002, the Special Panel handed down its first and only conviction for

rape. Francisco Soares, a former militia commander was sentenced to four years jail

133 yudicial System Monitoring Programme Report, ibid.
134 fudicial System Monitoring Programme Report, ibid, noting the unofficial transcript of Lolotae
trial 14 November 2002.
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for raping a woman taken from the TNI 744 base in Becora in September 1999 (Case

Number: 14/2001). The maximum penalty was 12 years.

The Panel found Soares guilty under section 285 of the Indonesian Penal Code,
which states that: ‘Whosoever uses force or the threat of force to coerce a woman
who is not his wife to have sexual relations with him is liable to imprisonment of 12
years’. One member of the three judge panel dissented on whether not being married
to the victim remained an element of the crime of rape under East Timorese law,"’
given that Indonesian law continued to prevail in East Timor only to the extent that it
is compatible with international human rights law.1® Once again in this case, the
rape was portrayed as an ‘ordinary crime’ despite the context of conflict in 1999, but

at least the defendant was arrested in the jurisdiction and jailed.
22.4 Other indictments involving gender persecution

From the inauspicious beginnings of the Kasa decision, the Special Panels and the
SCIU appeared to be making progress in applying their mandate of international
criminal law to the investigation and prosecution of gender-based persecution, and
breaches of international humanitarian law generally when the process finished in
2005. All other indictments dealing with gender persecution were left hanging when

the SCIU closed, as the indicted perpetrators were at large in Indonesia. The aspects

135 CEDAW Committee General Comment 19 on Article 16 (and article 5), Violence against women:
29/01/92, A/47/38 designates rape within marriage a crime.

136 yudicial System Monitoring Programme, ‘Timor serious crimes panel hands down first rape
conviction’, 12 September 2002,
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of the indictments relating to gender violence are outlined below in chronological

order.

In the Atabae case,’’ three militia members were charged with 13 counts of crimes
against humanity that include multiple rapes and torture between April 1999 and late
September 1999 that took place in Atabae sub-district, Bobonaro district. The
offences include claims that several women, who along with their families were
suspected to be pro-independence, were repeatedly targeted and subj ected to sexual

violence by the militia.

On 5 April 2003, the same day as the Lolotae judgment was handed down, the
Serious Crimes Unit issued an indictment for the arrest of five accused TNI soldiers
in West Timor who allegedly raped a number of women from the Cailaco Sub-
District of Bobonaro District for an extended period of timé (Case Number:
15/2003). The five accused TNI soldiers allegedly ‘used intimidation, threats of force
or actual force to elicit compliance and subservience from the victims.”'*® For some
women, the rapes continued after the victims were forcibly deported to West Timor
following the announcement of the result of the popular consultation in September

1999.

137 Case Number: 8/2002
138 Serious Crimes Unit Information Release, ‘Crimes Against Humanity Rape Charges For Five TNI
Soldiers’, 10 April 2003.
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The Laksaur militia case (Case Number: 9/2003) concerned charges of 51 counts of
crimes against humanity against a total of 11 accused. The accused were each
members of the Laksaur militia which operated in Covalima District and around Suai
near the border with Indonesian West Timor. The charges include multiple counts of
murder, enforced disappearance, persecution, torture, rape, other inhumane acts
directed against the civilian population of Covalima District, and the summary
execution of many persons suspected to be supporters of the East Timorese
independence movement. They also include the forced deportation of civilians to

West Timor.

* An important gender aspect of this indictment concerned the case of Juliana dos
Santos. The crimes alleged against Vice Commander of the LAKSAUR militia
group, Egidio Manek include participation by the Laksaur militia in the Suai Church
Massacre of 6 September 1999 which resulted in the death of three priests and an
estimated 200 civilians. Her family alleges that then 15 year old Juliana dos Santos
watched as her brother was murdered by Manek during the massacre, before being
taken by Manek and his militia men across the border into West Timor. After being
paraded as a war trophy, she was repeatedly raped and became pregnant. She gave

birth to a son, Carlos, on 27 November 2000.'*

139 Diane Farsetta, ‘East Timorese Refugees in Militia-Controlled Camps’, M. H. C. Pus (ed), The
Devastating Impact of Small Arms & Light Weapons on the Lives of Women: A Collection of
Testimonies, WILPF for International Action Network on Small Arms (IANSA) Women's Caucus,
2001.
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Juliana was held by Manek in Rai Henek Ho’an, West Timor, from where he led the
activities of pro-Indonesian militias under his command. He was arrested in July
2001 by Indonesian authorities and is being held on corruption charges in spite of the
fact that he is wanted for crimes against humanity in East Timor.'*® The Indonesian
Government consented to two family visits to West Timor to visit Juliana but at rare
sightings Juliana has expressed her consent to be with Manek. The voluntariness of
that ‘consent’ and her continued presence in Indonesia is the subject of debate. Due
to a campaign by Kirsty Sword Gusméo, Juliana dos Santos became the public face

of the women trapped in West Timor."*!

The Covalima indictment filed 6 December 2004, charges Mahidi militia members
Domingos Mau Buti and Adriano Nascimento with crimes against humanity
including murder, attempted murder and rape (case 8/2004). The indictment asserts
that the accused were present with other militia when they entered the victims' house,
tying up a man, his pregnant wife and their 6 year old daughter. While transporting
the victims to another village, the daughter was stabbed because she was crying. Her
dead body was then thrown into an irrigation canal. Upon arriving at their
destination, Domingos mau Buti and Adriano Nascimento, among others, raped the

pregnant woman on the side of the road. The man was then hacked and stabbed to

140 Kirsty Sword Gusméo, ‘The Case of Ms Juliana Dos Santos’, dlola Foundation report, Dili,
?ctober 2001.

41 Mark Dodd, ‘A Family in East Timor Grieves for a Daughter’, International Herald Tribune, 22
December 2000.
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death by Adriano Nascimento and the pregnant woman was hacked in the head and

killed.

The Ermera indictment filed on 15 December 2004 alleges facts relating to the rape
and murder of a prominent female CNRT member and UNAMET staff member by
Indonesian military (case 12/2004). On 30 August 1999 the victim was attacked and
her home ransacked by a group of militia led by Sergeant Melky. On 10 September
as she made her way to Gleno, she was arrested and taken to the militia headquarters
in Ermera where she was raped and beaten by Sergeant Melky. The following day
she was taken to the home of Alianca Goncalves, where she was beaten and raped by
Sergeant Hilario. She was then detained overnight on Sergeant Hilario’s orders and
collected by militia members Sergeant Hilario, Jeca Pereira and others on the 13
September 1999 before being taken to the militia headquarters in Gleno. At the
Gleno headquarters, Joao (last name unknown) was given control of her by Jeca
Pereira, who reported directly to Sergeant Melki and Sergeant Hilario. After being
transported to Libodo, she was stabbed twice in the back by Joao, and shot once with

a rakitan. Her body was then dumped in a ravine.

As awful as these cases are, they represent only a tiny snapshot of the violence
against women in East Timor from 1975 until 1999, as is clear when we examine the
CAVR in Chapter Five. From a feminist viewpoint, the prosecution strategy did not

prioritise violence against women. Even where some measure of formal justice was
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obtained in these cases, there were limitations. There was generally no subsequent
material benefit to the victims involved, or their surviving families. Although the
definition of international crimes in Timor’s domestic jurisdiction of the Special
Panels is taken almost verbatim from the subject matter jurisdiction of the Rome
Statute, the compensation provisions were not included. The limited transcripts
available chronicle the horrors of the victims’ experiences but none of their heroism

and resistance.

In the next section I demonstrate that overall the serious crimes process failed not
just due to the lack of cooperation by Indonesia but also within the limited political
confines allowed it. Where the United Nations administers a territory, the duty to
prosecute violations of international law must be meaningful, not token. Part of the
role of the United Nations is to create the political circumstances in which fair trials
can be held but it failed to do so. Detailed retrospective analysis of the serious
crimes process released since the closure of the process has confirmed this negative
view.[*? 1 set out the key criticisms and assess them in relation to gender justice

concermns.

2 The best analyses are Caitlin Reiger and Marieke Wierda, ‘The Serious Crimes Process in Timor-
Leste: in retrospect’, Prosecution Case Studies Series, International Center for Transitional Justice:
New York, March 2006; David Cohen, ‘Indifference and accountability: The United Nations and the
politics of international justice in East Timor’, East West Center Special Reports, No. 9, Honolulu,
June 2006; and Megan Hirst and Howard Varney, Justice Abandoned: an assessment of the serious
crimes process in East Timor. International Center for Transitional Justice Occasional Paper Series,
June 2005.
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Part 3: The ‘not so serious’ crimes process

This section critiques the overall serious crimes process, beginning with the failure
of the United Nations to properly resource the process. The Special Panels can be
judged first on its results, and second on the selectivity of these results, and they are
of course interrelated. There were three key problems that could not have been
resolved by the addition of adequate human and financial resources. These were the
continued lack of cooperation by Indonesia in securing perpetrators; the inequity of
outcome with convictions of only low-level Timorese militia; and the uncertainty of
future funding or commitment to the serious crimes process once the United Nations

withdrew.
31 Outcomes of the serious crimes process

International observers often note with approval the SCIU had filed 95 indictments
with the Special Panels.'*® By the time the serious crimes process was concluded on
20 May 2005 in accordance with Security Council resolution 1543 (2004), the SCIU
had recorded reports of 1,339 murders committed in East Timor in 1999. The Unit
completed investigations that resulted in the indictment of 391 persons in relation to
684 murders, for which SCIU requested and obtained 285 arrest warrants. The

Special Panels for Serious Crimes, consisting of both international and Timorese

143 Report to the United Nations Secretary-General of the Commission of Experts to review the
prosecutions of serious violations of human rights in Timor Leste (then East Timor) in 1999.
$/2005/458, 15 July 2005.
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judges, conducted 55 trials involving 87 defendants, of whom 85 were found guilty.
However, the number of murders for which indictments have been issued represents
only about two fifths of the number of killings committed in 1999. In addition, the 87
defendants tried before the Special Panels represent only a fraction of the number of
individuals indicted, 303 of whom live in Indonesia and are therefore outside the

territorial jurisdiction of Timor-Leste."**

JSMP notes that in comparison, by September 2003, ICTR had indicted 81 persons
while in January 2004, the ICTY had indicted around 140 persons. This is despite a
far greater amount of funding and time than the SCIU, and noting that while the
SCIU has around 15 lawyers in total, the ICTY has approximately 8 lawyers per
case. ' These numerical results give the impression of efficiency, but could equally
tell another story, on closer reflection, about quality and time pressures. Given the
issues with defence and appeals, the quality of the process overall in comparison to
the international tribunals is very troubling, seen for example in poor reasoning in
judgments, lack of reference to applicable law and correspondingly few examples of

persuasive jurisprudence.

Overall, there remain outstanding 186 murder cases which have been investigated
but for which no one has been indicted, and 469 additional murder cases for which

investigations could not be conducted owing to the closure of the investigative arm

144 Report to the United Nations Secretary-General of the Commission of Experts, ibid.

5 Judicial System Monitoring Programme. The Future of the Serious Crimes Unit. Dili, 2004, at p.
14.
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of SCIU six months prior to the termination of the Unit as a whole.'*® Of these, there

are 60 alleged cases of rape or gender-based crimes.'¥’

Following the closure of the serious crimes process, the Government of East Timor
has made further efforts to prosecute individuals indicted by SCIU but not tried. A
number of suspects, including former militia members, have been arrested and
charged for crimes alleged to have been committed in 1999, the most prominent

being Manuel Maia in April 2006. Some Interpol processes are also continuing.'*®

These outcomes of the process require deeper examination. I argue below that the
withdrawal of the United Nations backing for the serious crimes process represents

the breaking of a promise for justice to these victims and their families.

3.2  The struggle for resources: the story behind the results

The Special Panel faced significant administrative and substantive difficulties until

its closure.®® It was not resourced properly by the United Nations. The task of

146 Report of the Secretary-General on justice and reconciliation for Timor-Leste, S/2006/580, 26 July
2006.

147 Megan Hirst and Howard Varney, Justice Abandoned: an assessment of the serious crimes
process in East Timor. International Center for Transitional Justice Occasional Paper Series, June
2005, atp. 7.

148 Report of the Secretary-General on justice and reconciliation for Timor-Leste, $/2006/580, 26 July
2006.

49 Bor descriptions of the difficulties in building the judicial system in East Timor, see Hansjorg
Strohmeyer ‘Collapse and Reconstruction of a Judicial System: The United Nations Missions in
Kosovo and East Timor’. Symposium: State Reconstruction After Civil Conflict (2001) American
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setting up any kind of justice mechanism in East Timor was admittedly enormous.
Infrastructure, including courthouses, had for the most part been burnt or otherwise
destroyed. The court administration had collapsed and there were few Timorese with
any professional experience to take on the roles of judges, prosecutors, defence
counsel, court administrators and other positions necessary to the functioning of a
judicial system. Seth Mydans of the New York Times described the ‘modest
beginnings’ of the Dili District Court in 2001:

And so the tiny courthouse in Dili — with its ill-prepared staff, its shortage of

translators, its missing records, its lack of a court reporter or copy machine, its

confused schedule and its inadequate budget — is for the moment the sole venue

for justice for this ravaged country. Prosecutors misplace their indictments, the

police misplace defendants who are free on bail and cases recess in midstream

when foreign judges break for vacations.'”

Even taking this into account, the operation of the SCIU and Special Panels were
extremely disappointing until late 2003, with some serious injustices to defendants
arising from the maladministration of the court procedures. Resource issues did not
ecase and there was continued uncertainty about the future of the SCIU and the
Special Panels. For the first two years of operation, trials were subject to lengthy
delays resulting from lack of capacity, poor administration and lack of organizational

planning in the allocation of cases. During 2003 many of these difficulties were

Journal of International Law 95: 46-63, and Suzannah Linton, ‘Rising from the Ashes: The creation
of a viable criminal justice system in East Timor’ (2001) Melbourne University Law Review 25.

150 Seth Mydans, ‘Modest Beginnings for East T imor’s Justice System’, New York Times, New York,
USA, 4 March 2001, at p. 10.
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resolved, but then the United Nations cut back resources in May 2004 and withdrew

in 2005.1%

The United Nations budget provided for two Special Panels and the first began
operating in January 2001. The initial delays arose in large part because the second
Panel was not operational until November 2001 due to problems recruiting
international judges. It appears to have been difficult to attract international judges
with relevant legal background and experience to East Timor to sit on the Special
Panels and in some case judges were employed who had only limited expertise or
experience in the relevant fields of law.'? The shortage of international judges - each
Panel is comprised of one local and two international judges - meant that during
2002 the two Special Panels could not sit simultaneously. It was only in mid-2003
that the full complement of four internationally appointed judges was in place and
both Panels were able to sit at the same time with the result that trials proceeded in a

more timely fashion.'>

The most crucial problem in terms of the overall justness of the trials was the parlous
state of the Public Defenders Unit. The PDU did not have its own library,

translators, investigators or budget for witness expenses such as travel and protection

151 Megan Hirst and Howard Vamey, Justice Abandoned: an assessment of the serious crimes
process in East Timor. International Center for Transitional Justice Occasional Paper Series, June
%005, atp. 7.

52 Amnesty International and Judicial System Monitoring Programme. Indonesia: Justice for Timor-
%Se‘fte: The Way Forward. Al Index: ASA 21/006/2004, April 2004.

Caitlin Reiger and Marieke Wierda, ‘The Serious Crimes Process in Timor-Leste: in retrospect’,

Prosecution Case Studies Series, International Center for Transitional Justice: New York, March
2006, at pp. 14-15.
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programs. The Unit was so under-funded and inexperienced that it did not call a

single witness in any of the first 14 trials.'>*

The lowest point for the serious crimes process appeared to be in 2001 when it was
reported in the press that the SCIU was ‘on the point of collapse’.ls 5 In January 2001,
the United Nations sent a senior official from the International Criminal Tribunal in
The Hague, Mary Fisk, to report on problems at the task force, dubbed by its own
staff the ‘not so serious crimes unit’.’*® Within a period of a fortnight in May 2001
there were three resignations including two senior investigators. There was no
forensic pathologist for some months. One Australian Federal Police officer working
at the unit was investigating on his own more than 300 individual homicides that
occurred in Bobonaro and Ermera districts, including the murders of United Nations

staff.!>7

Blame was laid on the Norwegian head of the unit, Mr Oyvind Olsen on the grounds
that he had little understanding of the situation that existed in 1999 and was tardy in

his support of prompt investigations of major crime scenes. Mr Olsen then resigned

154 David Cohen, ‘Seeking Justice on the Cheap: Is the East Timor Tribunal Really a Model for the
Future?’ (2002) East West Centre Update No. 61, at p. 5. See also Suzanne Katzenstein, ‘Hybrid
Tribunals; Searching for Justice in East Timor’, (2000) Harvard Human Rights Journal 16(6): 245 -
278 at pp. 262-264.

155 Mark Dodd, ‘Massacres Go Unpunished as UN Crimes Unit Heads for Collapse.” Sydney Morning
Herald. 1 May 2001.

156 Mark Dodd, ibid.

157 Mark Dodd, ‘Massacres Go Unpunished as UN Crimes Unit Heads for Collapse.” Sydney Morning
Herald. 1 May 2001. Mohamed Othman, the first United Nations chief prosecutor in East Timor, a
Tanzanian judge with experience at the International Criminal Tribunal for Rwanda, admitted in 2001
that there was a shortage of competent investigators.
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in 2001. His replacement, Norwegian prosecutor Siri Frigaard started with a negative
opinion of the prospects of the trials. She said bluntly upon her arrival that there
would be no international criminal tribunal and most of those indicted [before the

Special Panels] would not turn up."**

In April 2003, Ms Frigaard finished her contract and left East Timor, telling the

press:

How many people were killed ... the list is not 100% but we still have a list of 1310
people being killed. And so far we have only investigated only 40% of those. They
will not have enough skills and enough people to take over the process. So I am
worried about what is going to happen. I think in June 2004, 1 think that is a
concern, and one internationals should look into because they [East Timor] need

help.'*

On 14 May 2004, the Security Council voted to extend the United Nations Mission
in East Timor for six months, with another 6 month extension after that, unanimously
adopting Resolution 1543 (2004). The mandate of UNMISET was meant to

concentrate on:

(i) support for the public administration and justice system of East Timor and for

justice in the area of serious crimes;
(ii) support to the development of law enforcement in East Timor; and

(iii) support for the security and stability of East Timor.

158 1ohn Martinkus, ‘Beyond Justice’. The Bulletin, 2002, at p. 34.
159 Maryanne Keady, ‘Concern over future of Serious Crimes Unit’. ABC Radio Australia. 2003.
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Immediately prior to the United Nations’ decision, Timorese civil society expressed
concerns that the withdrawal of the United Nations as planned in May 2004 would
have been, in JSMP’s words, ‘catastrophic’ for the serious crimes process and would

. . ege e . . 160
also jeopardise the reconciliation process 1n East Timor.

Even with the United Nations’ decision to postpone its withdrawal to 2005, those
concerns remained. JSMP reported that the number of UNPOL investigators at the
SCIU was scaled down from 23 to only 8 investigators in December 2003 and United
Nations Investigators were reduced from 13 to 9. Although the Deputy General
Prosecutor for Serious Crimes stated that investigations were continuing and new
cases were to be investigated, the investigation process was necessarily affected by
the reduction in international staff, the complete closure of an SCIU office and the

lack of trained Timorese staff to replace the scaled down international contingent.'®’

The question that lingers is why did the United Nations undertake the serious crimes
process in East Timor with such obviously inadequate resources for so long? In
2001, Linton noted that ‘Sadly, the weak and under-supported institutions are unable
to meet such demands or guarantee the international standards that one would expect
from a United Nations enterprise.’ 162 1n 2002, David Cohen wrote forcefully that the

‘deeply flawed process’ in East Timor made it clear that the United Nations ‘should

160 5y dicial System Monitoring Programme. The Future of the Serious Crimes Unit atp. 7.

161 yudicial System Monitoring Programme, ibid, at p. 6.

162 Suzannah Linton, ‘Prosecuting Atrocities at the District Court of Dili> (2001) 2 Melbourne
Journal of International Law 414 at p. 458.
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not proceed ‘on the cheap’ so as to avoid the excessive expenditure of the ICTR and
ICTY.” He asks the hard question whether a ‘minimally credible tribunal’ is better
than none at all.'®® It is also debatable whether the expenses of the ICTY and ICTR
are excessive given the requirements of providing a fair trial. A former senior staff
member, one of those staff who resigned in 2001, was quoted as saying that ‘There is
no doubt, in my mind, that we were not properly funded because they [the United
Nations] did not want results.’'® But why would the United Nations not want
results? Suzannah Linton proposes one theory as to the poor resourcing and narrow
decisions of the Court was that ‘the Serious Crimes venture exists simply to be used

as political leverage in dealing with Indonesia.’!® If so, it did not work.

3.3 Indonesia’s refusal to cooperate

The chances under the current Indonesian government of the indictees facing trial in
East Timor in the foreseeable future were remote even in August 2003, according to
the Office of the Deputy General Prosecutor for Serious Crimes.'%® The Indonesian
government had publicly said that it would not cooperate with the Timorese
government in bringing to trial persons against whom indictments have been

presented to the Special Panels, specifically with regard to the seven military officers

163 David Coben. ‘Seeking Justice on the Cheap: Is the East Timor Tribunal Really a Model for the
Future?’ (2002) East West Centre Update No. 61, atp. 7.

164 yohn Martinkus, ‘Beyond Justice’. The Bulletin, 2002, at p. 34,

165 Suzannah Linton, ‘Rising from the Ashes: The creation of a viable criminal justice system in East
Timor® (2001) Melbourne University Law Review 25 at p. 217. This article is a seminal piece on
transitional justice issues in East Timor.

166 Gerious Crimes Unit Update VI/03, 5 August 2003,
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and one civilian official charged with senior command responsibility for crimes
against humanity in the indictment for Deputy General Prosecutor for Serious
Crimes Against Wiranto, Zacky Anwar Makarim, Kiki Syahnakri, Adam Rachmat
Damiri, Suhartono Suratman, Mohammad Noer Muis, Yayat Sudrajat and Abilio
Jose Osorio Soares, issued in February 2003. The Indonesian Foreign Minister, Dr.
Hassan Wirajuda, said that his government would ‘simply ignore’ the indictments,
on the grounds that the United Nations had no mandate to try Indonesian citizens in

East Timor.'%’

These comments reflect a longer standing reluctance by Indonesia to cooperate with
the serious crimes process in East Timor. Prosecutors from Indonesia’s Attorney
General’s Office travelled to East Timor several times and UNTAET investigators
shared information with their Indonesian counterparts in accordance with the terms
of the Memorandum of Understanding on legal cooperation signed with Indonesia’s
Attorney General in April 2000. Although the parties had agreed to provide
legislative backing to the commitments they had made in the Memorandum of
Understanding as necessary, vociferous challenges to the validity of the agreement
by members of the TNI and nationalist politicians and lawyers in Indonesia limited
its long-term usefulness, and the cooperation offered by UNTAET was never
reciprocated. Indonesia has repudiated the Memorandum of Understanding on

judicial cooperation signed with UNTAET in January 2000, on the grounds that it is

167 gee Detik Com, ‘Indonesian Politicians React to UN Move to Indict Senior Military’,26 February
2003; and Associated Press, ‘Indonesia Will Ignore Indictments of Ex-Officials’, 25 February 2003.
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not binding without ratification by the Indonesian pa.rliament.168 Letters rogatory

issued by the SCIU were ignored.169

To date Indonesia has also been reluctant to respond to arrest warrants issued by
Interpol against suspects indicted by the Prosecutor General in East Timor. As of the
beginning of 2006, Interpol Red Notices had been obtained in relation to more than
40 individuals believed to be residing in Indonesia. Indonesia is a member of
Interpol, but has no extradition treaty with or other effective cooperation on mutual

legal assistance agreement with East Timor.'™

34  Inequity of outcome with Indonesian perpetrators

Indonesia’s refusal to cooperate meant that the serious crimes process was faced with
the clear prospect of results open to criticism of selectivity. The inequity involved in
bringing low-level, mainly illiterate militia members to trial in East Timor, while
their commanders and high-level civilian and military officials have been acquitted

in Indonesia, is clear and palpable. Perceptions of injustice or imperfect justice are

168 A ssociated Press, ‘Indonesia Will Ignore Indictments of Ex-Officials’, 25 February 2003.

169 1t may be that the legal basis of the extradition process was itself flawed: see further Anton
Girginov, ‘Lack of cooperation by Indonesia’ (2006) East Timor Law Journal 2.

170 See Amnesty International and Judicial System Monitoring Programme, Indonesia: Justice for
Timor-Leste: The Way Forward. Al Index: ASA 21/006/2004. April 2004. Professor Tim
McCormack has speculated, in the context of the Milosevic trial at the ICTY, that the only way the
requisite political and economic pressure can be exerted by the international community for a nation
to hand over a senior official in its physical custody is for the proper legal structures and systems to be
already in place, and credible over the long term. "The Importance of Effective Enforcement of
International Humanitarian Law' in Liesbeth Ijinzaad, Johanna van Sambeek and Bahia Tahzib-Lie
(eds), Making the Voice of Humanity Heard: Essays on Humanitarian Assistance and International
Humanitarian Law in Honour of HRH Princess Margriet of The Netherlands, Leiden: Martinus
Nijhoff Publishers, 2004, at pp. 319-338.
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reinforced by the disparities between the sentences handed down in Indonesia and
those in East Timor. Suspects found guilty by the Special Panels in East Timor, most
of whom are uneducated, low-level militia, have been sentenced to terms of
imprisonment of up to 33 years and four months. In Indonesia, where officials and
militia leaders widely regarded as bearing significant responsibility for orchestrating
the crimes in East Timor were tried, the longest sentence handed down was 10 years,

but the actual time served was only four months.

The Lolotae judgment represents the only real contribution to international
jurisprudence on gender persecution from the East Timor processes, but even here

JSMP was concerned:

If the broad social purpose of the Lolotoe trial was to bring those primarily
responsible to vjustice, then it has failed. Although Jhoni Franca, Sabino Leite and
Jose Cardoso were rightly convicted of crimes against humanity, they were low
level East Timorese perpetrators and were influenced by the highly coercive
environment created by the Indonesian authorities. It seems an affront to common
notions of justice that these low level perpetrators serve time while those most
responsible avoid an impartial judicial process and live in impunity. Overall, it
appears beneficial for victims and families that the three defendants have been
punished for the crimes they committed in Lolotoe. Yet justice in the broader sense
can only be served when people such as 2nd Lt Bambang Indra and his superiors
face an independent, impartial trial. Unless this occurs, accountability for the

Lolotoe crimes cannot be fully established."”!

7! fudicial System Monitoring Programme. The Lolotae Case: A Small Step Forward. July 2004 at
p- 33.
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35  Contribution of serious crimes process to the rule of law in East Timor

Due to the rigorous investigation of the root causes cause of the riots in Dili in mid-
2006 by the Special Independent Commission of Inquiry for Timor-Leste, the United
Nations itself has done some rare soul-searching and reflection on their efforts to
restore the rule of law.!”> On 28 and 30 May 2006, the Office of the Prosecutor-
General of Timor-Leste, which holds original serious crimes records and electronic
servers, was ransacked in the course of general civil unrest in Dili.!” As a result,
among the priorities of the new 2006 UNMIT mission was assisting the Office of the
Prosecutor General in resuming investigative functions of the former Serious Crimes
Investigative Unit - the aim being to complete investigations into the serious human

rights violations of 1999.74

Despite there never having been a proper consultative process on the serious crimes
process, there is some evidence that victims’ groups and Timorese NGOs consider
the continued work of the SCIU vital to the reconciliation process and the future of
East Timor. A crucial aspect of reconciliation in their view is determining the truth

of the alleged crimes through an impartial judicial process. As one victim explained:

172 Report of the United Nations Independent Special Commission of Inquiry for Timor-Leste,
Geneva, 2 October 2006.

173 Unconfirmed reports say that the files were all returned in exchange for a refrigerator. Lisa
Palmer,Sara Niner, and Lia Kent. ‘Forum Proceedings: Exploring the Tensions of Nation Building in
Timor-Leste, Held on 15 September 2006 at Melbourne University.” School of Social and
Environmental Enquiry Research Paper No. 1, Monica Minnegal (ed), Melbourne: University of
Melbourne, 2007.

174 Report of the Secretary-General on justice and reconciliation for Timor-Leste, $/2006/580, 26 July
2006.
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How will the crimes against humanity and other crimes committed in 99 be figured
out properly if the Serious Crimes Unit has to stop... [t]he closure of the Serious
Crimes Unit means that no one, even East Timorese themselves, will ever know

exactly the number of people [who] died as result of the 99 violence.'”

Victims felt that a failure to investigate and prosecute alleged perpetrators, including
those identified as low-level militia members, would possibly lead to revenge
attacks, which may threaten the stability of the nation, the exact reversal of the realist
‘destabilisation’ argument against international law:

Although they are just small fishes, it is important to know that letting them live

together with the victims and their families who are still seeking justice is a danger

as the community is still traumatized by the past atrocities.'™

There are already signs that the lack of an effective mechanism to procure accused
persons may be leading to vigilantism. According to the 2003 US Government
Country Reports on Human Rights Practices, on 19 September 2003, an officer from
the Border Protection Unit shot and killed a fugitive militia leader, Francisco Vegas
Bili Atu, as he crossed into East Timor from West Timor.!”” While security forces
claimed that the shooting was in self-defense, there were credible reports that

excessive force may have been used. The SCIU had indicted Atu in February on

175 1 terview with Ms. Eliza da Silva Dos Santos, the chief of Rate Laek Victim’s Group, 16 January
2004, quoted by Judicial System Monitoring Programme, The Future of the Serious Crimes Unit, Dili,
2004 atp. 9.

176 yudicial System Monitoring Programme, ibid.

177 Bureau of Democracy, Human Rights and Labor. US Government: Country Reports on Human
Rights Practices 2003.Washington, 25 February 2004.
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seven counts of crimes against humanity, including three counts of murder, for his

role in the 1999 conflict.

The necessity of continuing the serious crimes process has so far been rejected by the
Timorese leadership. East Timor's Justice Minister, Domingos Maria Sarmento
stated clearly that as East Timor has not got the money to continue the process in the

absence of an international tribunal:

I think to start the work of the Serious Crimes Unit, personally I think it will be
difficult. The first thing is when UNMISET leaves East Timor, those international
judges will be gone, and East Timor won't have the budget to recruit new
international judges to replace them. And the second thing is there needs to be a
special tribunal to proceed with all of the cases, all of the crimes that have been

committed.'”

The decision to withdraw from the serious crimes process prematurely seemed to
break the trust of Timorese citizens in the United Nations itself. Nelson Belo from
JSMP makes this point clearly:

We lose trust for the UN. When the campaign for the referendum UNAMET say

that whatever going to happen in East Timor, UNAMET is not going to leave but
in reality UNAMET left. And this one is going through the same things.. 7

178 Maryanne Keady, ‘Concern over future of Serious Crimes Unit’. ABC Radio Australia. 2003.
17 Maryanne Keady, ibid.
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This sentiment was reflected in statements by the departing Deputy Prosecutor Siri
Frigaard that the United Nations should take responsibility for following the process
through to its conclusion.

Then of course the questions we are getting is but my husband was killed he is not

on your victim list. Why haven't you indicted his killer. So people are still very

occupied about it and they are telling their stories again and again like it was

yesterday. So this is strong strong feeling among the people that they want the
justice to be done. So I think somebody has to take that responsibility and do it.'%0

The relationship between the SCIU and the CAVR truth commission process was
also left hanging at the closure of the SCIU. The CAVR Community Reconciliation
Process was able to deal with the rehabilitation of people who had committed minor
offences, but those who had committed serious crimes had to be referred to the

SCIU. Those files are in limbo.

Conclusion

The Serious Crimes United Nations experiment in East Timor was largely a failure.
There was a complex mixture of reasons for that failure, of which only the most
pressing have been presented. Suzanne Katzenstein concludes that the weaknesses

can:

180 Maryanne Keady, ibid.
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partly but not solely be attributed to inadequate resources and early policy
decisions about staffing. A more complete explanation would need to account for,

at a minimum, the failures of the capacity-building program and the barriers

potentially arising from domestic politics and the UN.1#

There are at least three complex consequences of such failure. The first most direct
effect may be the loss of confidence of the Timorese people in the rule of law, as can
be distilled from Xanana Gusmio’s frustrated comments that opened this chapter.
The second effect may be the distortion of the historical record of what happened in
East Timor and who was responsible. The indictments of the SCIU set certain
incidents on the record, and this has been an important contribution, but the
judgments recorded will show a distorted view due to the inability to obtain any

perpetrators in command responsibility roles.

The third effect may be the diminution of the credibility of United Nations
transitional administrations and their ability to cope with the legal sector
implementation issues.'®? As Strohmeyer has noted:

The enormous difficulties encountered in Kosovo and East Timor in this respect

have shown that the United Nations and the international community at large must

181 o 7anne Katzenstein, ‘Hybrid Tribunals: Searching for Justice in East Timor’, (2000) Harvard
Human Rights Journal 16(6): 245 -278 atp. 277.

182 Mohamed Othman, ‘East Timor: A Critique of the Model of Accountability for Serious Human
Rights and International Humanitarian Law Violations’, (2003) Nordic Journal of International Law
72(4): 449-482.
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enhance their rapid-response and coordination capacities so that the necessary

attention and resources can be directed to this key area of civil administration.'®

Strohmeyer has suggested some practical changes the United Nations should
consider in missions subsequent to Timor, recommending six key prescriptions.184
The prescriptions include the establishment of judicial ad hoc arrangements to
facilitate the detention and subsequent judicial hearings on individuals who are
apprehended on criminal charges by the quick deployment of units of military
lawyers, as part of either a United Nations peacekeeping force or a regional military
arrangement such as INTERFET, to fill the vacuum until the United Nations is
staffed and able to take over.'®® A recommendation for interim justice systems is also
made by the UNIFEM Expert Report.186 This seems a sensible approach to rectify

some of the delays that proved so difficult for the serious crimes process in Dili.

183 Hansjérg Strohmeyer ‘Collapse and Reconstruction of a Judicial System: The United Nations

Missions in Kosovo and East Timor’. Symposium: State Reconstruction After Civil Conflict (2001)
American Journal of International Law 95: 46-63, at p. 60.

184 Hansjorg Strohmeyer, ibid, at pp. 60-61.

185 Hansjérg Strohmeyer ‘Collapse and Reconstruction of a Judicial System: The United Nations
Missions in Kosovo and East Timor’. Symposium: State Reconstruction After Civil Conflict (2001)
American Journal of International Law 95: 46-63, at p. 61. The second is the formation of a standby
network of international lawyers for rapid deployment. The third recommendation is the immediate
reconstruction of the correctional system. The fourth is the creation of an immediately applicable legal
framework as part of a ‘quick-start package’ for United Nations—administered territories. Strohmeyer
advocates the prioritisation of legal training for newly appointed lawyers, judges, and prosecutors so
that the judiciary will be equipped with the highest level of technical competence, will be strongly
committed to the principles of judicial independence, and as an institution will respect human rights
and understand how to protect these rights in its day-to-day work.

186 See Elisabeth Rehn and Ellen Johnson Sirleaf, Women, War and Peace: The Independent Experts ’
Assessment on the Impact of Armed Conflict on Women and Women’s Role in Peacebuilding,
UNIFEM, 2002, at pp. 93-101
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Strohmeyer advocates the need to establish adequate arrangements for the
prosecution and trial of individuals involved in serious violations of international i
humanitarian and human rights law, which must be given due consideration in the
planning and set-up phase of an operation, especially in post-conflict situations
where the international community’s initial involvement was governed by human
rights concerns. He notes that adequate funding for these pivotal activities cannot be
left to occasional voluntary contributions, but needs to be included in the regular

mission budget.187 These are all suggestions a strategic legal feminist should

welcome.

The most striking thing about these recommendations is that the layperson might
have imagined naively that these fundamentals would already be in place in a United
Nations Mission of the kind in East Timor.'®® Yet the United Nations did not give
the judicial sector the priority and resources it required to deal with the post-conflict
situation. It also overlooks any traditional justice systems that may already be in
place.189 Finally, the United Nations approach in Timor did not acknowledge that

while establishing a legal sector might be an immediate priority, establishing a

187 Blisabeth Rehn and Ellen Johnson Sirleaf, ibid.

188 1) a World Bank report released in November 2002, justice was ranked eleventh out of the twelve
sectors evaluated for progress in the transition to independence, beating out only the power sector for
the wooden spoon. Klaus Rohland and Sarah Cliffe, ‘The East Timor Reconstruction Program:
Successes, Problems and Tradeoffs’ Conflict Prevention and Reconstruction Unit Working Paper
No.2, World Bank Group, November 2002, at p. 11.

189 1 2ura Grenfell, ‘Legal Pluralism and the Rule of Law in Timor Leste’ (2006) Leiden Journal of
International Law 19: 305-37.
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serious crimes process without proper political will, resources, consultation and

planning may not be.

The special crimes process was therefore hamstrung from the outset. Suzanne
Katzenstein has written that the hybrid model ‘endeavors to combine the strengths of
the ad hoc tribunals with the benefits of local prosecutions’,lgo but its greatest risk is
that it ‘may reflect the worst of both’ in the sense that limited resources and lack of
expertise will produce flawed trials.”®! She concludes that while the model of a
hybrid tribunal may eventually work, the risk has not paid off in East Timor and the
country is currently ‘paying a high price for the possibility of improving justice

elsewhere’, in future conflicts.'®

Were the trials worth holding? The one jurisprudential breakthrough of rape as a
crime against humanity does not outweigh the overall failure of the serious crimes
process to acknowledge the needs of female survivors more generally. The narrative
of trials such as the Kasa case does not do justice in any way to the suffering of
Timorese women under the occupation and withdrawal of Indonesia, and did not
meet expectations of feminist international lawyers hoping for progress in gender
jurisprudence. In terms of their impact on women, the answer must be that the trials

were mostly irrelevant to women. Even in this internationalised process, run by the

190 ¢ 1zanne Katzenstein, ‘Hybrid Tribunals: Searching for Justice in East Timor’, (2000) Harvard
Human Rights Journal 16(6): 245 -278 at p. 245.

191 Suzanne Katzenstein, ibid, at p. 246.

192 gzanne Katzenstein, “Hybrid Tribunals: Searching for Justice in East Timor’, (2000) Harvard
Human Rights Journal 16(6): 245 -278 at p.278.
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United Nations, international law was actually rendered extremely marginal to the

experience of gender violence in Timor. The two men will go on wearing the dead

husband’s jacket in Maliana.
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Chapter Four  Beloved madam: the Indonesian ad hoc Human
Rights Court

Dominggas dos Santos Mouzinho was a survivor of the Suai massacre’
who testified on 28 May 2002 in the trial of Lieutenant Colonel Herman
Sedyono and four others in the Suai case. During cross-examination by the
defence counsel she was subjected to a diatribe couched in elaborate
courtesy:

Thank you, if you don’t want to respond, I won’t force you. But follow the
conscience of your heart, my most beloved madam, were your daughters
raped or about to be raped or wanting to be raped (diperkosa atau mau
diperkosa). It’s up to you if you don’t want to answer, I am only talking
about the pure inner self. Beloved madam.

Dominggas dos Santos Mouzinho was questioned in a similar manner for

five hours without a break—she was not even offered a glass of water.

Yons September 1999 several hundred persons had sought refuge in the Suai church and were
attacked by the Laksuar Merah Putih and Mahidi militias and members of the TNI and POLRI.
At least 40 and up to 200 people were killed. Accounts of the militia and TNI removing the
bodies of those killed in the church were corroborated by the exhumation in West Timor of 26
bodies from Oeluli beach, Kobalima district, approximately 3 kilometres inside West Timor. The
exhumations were undertaken at the direction of the Indonesian National Inquiry Commission on
East Timor (KPP Ham). The forensic expert who accompanied the International Commission of
Inquiry examined the bodies and concluded that the remains were of 3 priests, 12 males, 8
females and 3 bodies of undetermined sex. One was a child, two in their teens, six in their teens to
mid-20s, twelve were middle-aged and two elderly. Report of the International Commission of
Inquiry on East Timor to the Secretary-General ~(ICIET Report) UN Doc A/54/726 and
$/2000/59, 31 January 2000 at paras 72-82. Thirty men were indicted by the SCUI (Egidio
Manek et al, case no. 9/2003 and the Second Coalima cases 14/2003) and remain at large in
Indonesia. Militia member Miguel da Silva was sentenced to 9 years prison on 26 November
2003. See further Chapter 1 on the 1999 referendum and Hamish McDonald et al (eds), Masters
of Terror: Indonesia's Military and Violence in East Timor in 1999. Canberra Papers on Strategy
and Defence No. 145. Canberra: Strategic and Defence Studies Centre, Australian National
University, 2002.

2 Amnesty International and Judicial System Monitoring Programme, Indonesia: Justice for
Timor-Leste: The Way Forward. Al Index: ASA 21/006/2004, April 2004, at pp. 42-43.
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Trials dealing with the international crimes committed in East Timor were held
concurrently in East Timor and in Indonesia. In Indonesia, Law 26/2000 on
Human Rights Courts was adopted by the Indonesian legislature in November
2000. The law provided for the establishment of four permanent Human Rights
Courts and, for cases which took place prior to the adoption of the legislation, the
possibility of establishing ad hoc Human Rights Courts and a truth commission.
The new courts were to have jurisdiction over crimes against humanity and
genocide, crimes which until then had not been included in Indonesian domestic

law.>

Presidential Decree No. 96/2001 was issued by the newly installed President
Megawati Sukarnoputri in August 2001 establishing an ad hoc Human Rights
Court on East Timor. The jurisdiction was limited to only those crimes occurring
in the districts of Liquiga, Dili and Suai, and only within the two months of April
and September 1999. The trials were completed in 2004, and the appeal process

in May 2006.

This chapter will provide a gender analysis of the role, operation and
jurisprudence of the Jakarta Court, the most controversial of the transitional
justice mechanisms established to date to deal with international crimes in East

Timor.

The first section presents an analysis of the political circumstances in which

Court came to be established. I aim to illustrate that the obligation to punish

Jennifer Robinson, Dealing with Memoria Passionis in Papua. Honours Thesis, Australian
National University, 2005.
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under international law may be realised in such a fashion as to render it
meaningless. Theoretical debates discussed in Chapter Two between legalist
versus realist approaches to transitional justice can be seen clashing in the
foundations of the trials. What happens when a trial process is set up to fail and

no international tribunal will be forthcoming?

Analysis of the trials raises many questions about the domestic prosecution of
war crimes, but none more pertinent to a global legal system which now features
the International Criminal Court (ICC) than this: how exactly will the ICC
determine when a state is ‘unwilling or unable’ to prosecute international crimes
(Article 17)? What criteria will be applied where trials have been held that are

perceived to be inadequate?4

The second section provides an overview of the investigation process, legislative
framework, and funding and staffing issues of the court, the indictments issued by
the court, and the eventual results and convictions. I then note the report of the
UN Commission of Experts in 2005 and the resulting move on the part of the
governments of Indonesia and East Timor to set up a Joint Truth and Friendship

Commission.

*See further, Office of the Prosecutor, ‘Informal expert paper: the principle of complementarity in
practice’, International Criminal Court, The Hague, 2003; and Mireille Delmas-Marty,
‘Interactions between National and International Criminal Law in the Preliminary Phase of Trial
at the ICC’ (2006) Journal of International Criminal Justice 4(1): 2-11.
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In the third section I ask, as have many other legal commentators, whether the

5 The overall

trials were a sham, and what the consequences were for women.
failure of the process has overshadowed the detrimental consequences for
women, yet these are significant. The Commission of Experts identified inherent
procedural flaws in the legislative foundation of the Court; possible conspiracy
between the prosecution and the military; and the lack of training of prosecutors
and judges.6 The cumulative effect of these factors was that the Court was unable
to provide even the basic measure of justice in the cases before it.” A gendered
analysis brings into focus the official silence in the indictments on gender-

persecution, the intimidating court-room atmosphere, ill-treatment of female

witnesses and judges, and the reaction of Timorese women’s groups to the trials.

The implications of the Law on Human Rights Courts for the project of building
the rule of law in Indonesia goes far beyond the Timor trials. As an International
Crisis Group Report on Indonesia noted, gross violations in Indonesia have taken

many different forms and affected different parts of society:

_communists and communist sympathisers who were massacred or
imprisoned in large numbers at the beginning of the New Order era in 1965-66;
Muslim political opponents imprisoned in their hundreds in the 1980s; Muslim

protestors at Tanjung Priok (Jakarta) in 1984 and Lampung in 1989 who were

3 Note in particular David Cohen, Intended to Fail: The Trials before the Ad Hoc Human Rights
Court in Jakarta. International Center for Transitional Justice, 2003; United Nations Commission
of Experts, Report to the UN Secretary-General of the Commission of Experts to review the
prosecutions of serious violations of human rights in Timor Leste (then East Timor) in 1999.
$/2005/458, 15 July 2005 (‘Commission of Experts Report’) and the International Crisis Group,
Indonesia: Impunity versus accountability for gross human rights violations, Brussels, 2001.

6 Commission of Experts Report, ibid.

7 See further, Susan Harris Rimmer, ‘Untold Numbers: East Timorese Women and Transitional
Justice’ Global Issues, Women and Justice. Caroline Lambert and Sharon Pickering (eds),
Sydney: Federation Press, 2004: 335-366.
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killed by government forces; and thousands of petty criminals who were
systematically murdered during the early 1980s. Gross violations occurred
during military operations in provinces where separatist or independence
movements are or were active, including Aceh and Irian Jaya, as well as the

special case of East Timor.?

Therefore, I argue that the examination of these trials has import for justice for

Indonesian women as well.’
Part1 Foundations: the obligation to punish

The UN Security Council found that prosecutions were warranted as a result of
the investigations into the 1999 violence.!® Once the UN had reached this

conclusion, the pressing issue was where and how the trials would take place.

Indonesia’s opposition to an international tribunal was clear from the outset. Dr
Alwi Shihab, the then Indonesian Foreign Minister, stated to the Parliamentary
Defence and Foreign Affairs Commission, ‘We will try not to deliver the generals
to an international tribunal’.!! The Indonesian Observer reported that on 19
January 2000, Shihab met UN Secretary-General Kofi Annan and explained
Indonesia's opposition to an international tribunal on East Timor. He told Annan

that the KPP HAM must be given the authority with no interference from any

8 International Crisis Group, Indonesia: Impunity versus accountability for gross human rights
giolations. Brussels, International Crisis Group, 2001 at p. 1.

Galuh Wandita, ‘Healing the past atrocities against women’, Jakarta Post, Jakarta, 30 March
2007.
10 N Security Council Resolution 1264 of 1999.
1 Jakarta Post. ‘Indonesia vows to avoid war crimes court’, Jakarta, 8 December 1999.
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institutions, ‘including the UN’, to handle the question of accountability for the

crimes committed in East Timor."?

At the UN Headquarters in New York, Shihab also met with several members of
the Security Council and UN representatives of some 20 members, including
China, Russia, Portugal, Middle East and Asian countries. He then stated
publicly that ‘[w]e are trying to halt the international tribunal at all costs because
it will lead to a bad name for Indonesia’ and stated that there was a secret
agreement among members of the UN Security Council to give Indonesia a
chance to settle the case in Indonesia. He added that ‘If there is voting we will

win a veto.”!3

Finally, in a letter to the UN Secretary-General dated 26 January 2000, Dr Shihab
confirmed Indonesia’s rejection of the recommendation of the ICIET for an
international tribunal. He insisted that ‘Indonesian laws are the only applicable
laws to those violations and the Indonesian judicial mechanism is the exclusive
mechanism for bringing the perpetrators of the violations of human rights to

justice.’ 1

However, it was clear the international threat of a tribunal had an effect on
Indonesia. Several confidence-building measures were taken to allay the
concerns of the international community. In January 2000 the Indonesian

investigation was turned over to Attorney-General Marzuki Darusman, the former

12 1 donesian Observer, Jakarta, 26 January 2000.

13 1donesian Observer, ibid.

14 1 etter dated 26 January 2000 from the Minister for Foreign Affairs of Indonesia to the
Secretary-General. UN Doc A/54/727 and $/2000/65, January 2000.
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head of the Indonesian Human Rights Commission, Komnas HAM."” Most
importantly, President Abdurrahman Wahid suspended General Wiranto from his
post of Security and Political Affairs Minister in February 2000, against muttered

threats of a military coup reported in the press.

The then Secretary-General Kofi Annan visited Indonesia in mid-February 2000
to assess the prospect of a credible domestic response from Indonesia firsthand.
He said:
I'm personally very pleased that the Indonesian government has taken on the
responsibility of ensuring that those accountable for the atrocities in - and those

responsible for the atrocities in East Timor will be made accountable and will

be brought to trial.’®

CNN reported that Annan, upon meeting with Indonesia's Attorney-General, then
investigating Wiranto, said again only a credible effort by the Indonesian
government would stop the establishment of an international tribunal. The
criteria for a ‘credible effort’ were obviously a source of tension and confusion

from the outset. According to CNN, the Secretary-General ‘bristled” when the

15 womisi Nasional Hak Asasi Manusia. After the fall of Soeharto, Indonesia claimed to have
Komnas HAM independent investigation powers pursuant to the Law No 39 of 1999 concerning
Human Rights. In 1999 Komnas-HAM had a well-deserved reputation for independence in
Indonesia according to Human Rights Watch. They cite as an example that in January 1995,
Komnas sent a team to East Timor after soldiers shot and killed six civilians in the district of
Liqui¢a. Komnas found that the six had been tortured before being killed and that the army had
tried to prevent the families from finding out how their relatives had died. As a result of the
investigation, two soldiers were tried and sentenced to four years and four years and six months
respectively for violating procedures. Human Rights Watch, ‘Strong Independent Commission of
Inquiry Urged for East Timor’, media release, New York, 27 September 1999. Indonesian NGOs
often refer to Komnas HAM as a ‘chained watchdog’. See further Suzannah Linton, ‘Accounting
for Atrocities in Indonesia’, (2006) Singapore Year Book of International Law 10: 1-33.

16 CNN International Diplomatic License. ‘Indonesia and East Timor Welcome Kofi Annan.” 19
February 2000.
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Attorney-General asked for his definition of justice, and replied ‘What is

yours?’ 17

Foreign Minister Alwi Shihab, at the time of the February 2000 visit, urged the
Komnas HAM as well as the Attorney General's office to perform well in
handling post-ballot atrocities in East Timor. He stated clearly that Indonesia’s

measures were designed to avoid a tribunal:

Those institutions have to show the international community that Indonesia is
able to set up a credible and transparent trial, so that there is no need for an
international tribunal... If those parties do not seem serious in carrying out
their duties, the Security Council could actually favour an international tribunal

to settle the case.®

Annan then visited Dili and told thousands of East Timorese at a news conference
that an international court could be established if Indonesia failed to prosecute

those responsible for the mass violence in the region in 1999. He said:

If the trial does not go forward as planned, they (the UN Security Council) may
revert to an international tribunal. .. It is essential that those who committed the
atrocities be brought to justice. ... We will also never forget the extreme

violence that erupted. I wish we could have prevented or contained it."”

7 CNN International Diplomatic License, ‘Indonesia and East Timor Welcome Kofi Annan.” 19
February 2000.

18 Antara, ‘RI Needs to Remain Alert About Possibility Of International Tribunal’, 16 February
2000.

B CNN, ‘UN chief says international court possible for East Timor’. Dili, 18 February 2000.
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The US ambassador at the UN, Richard Holbrooke, said he expected pressure for
an international tribunal would ‘continually and dramatically increase’ if the

Indonesian Government did not produce what the UN expected of it

Despite these remarks by the UN and international community, it was widely
reported at the time, confirming the Foreign Minister Shihab’s secret veto
comments, that the Security Council - especially China and Russia - would not
sanction an international tribunal because of the precedent it could set for

conflicts with certain similarities such as Chechnya or Tibet.”!

Leading NGO commentators were sceptical about the prospects of successful
domestic trials. Sidney Jones, at that time the head of UNTAET'S human rights
division and now with the International Crisis Group, said ‘I am worried that
waiting for Indonesian justice to run its course may mean waiting for something
to happen, that may never happe:n’.22 Sonia Picado, leader of the UN
International Commission of Inquiry, said that holding trials before an Indonesian

court would ‘simply amount to the denial of justice.’23

I have set out the political context of the foundations of the court in detail as it is
pertinent to the quality of trials the UN was able to demand of Indonesia. If we

try to locate the response in the spectrum of theoretical positions on transitional

20 Mark Riley, ‘UN Scorn at Jakarta Justice for Timor’, Sydney Morning Herald, 2 February
2000.

21 This was confirmed by comments from China foreign ministry spokesperson Zhu Bangzao —
see Jakarta Post, ‘East Timor inquiry impresses global community’, 2 February 2000.

22 Deytsche Presse-Agentur, ‘Senior UN. official fears Indonesian human rights commission
will not work’, 3 February 2000.

2 Mark Riley, ‘UN Scorn at Jakarta Justice for Timor’, Sydney Morning Herald, 2 February
2000.
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justice, the UN was clearly motivated by the legalist notion that international
crimes must be prosecuted because tiley constituted breaches of jus cogens
norms. In contrast, the Republic of Indonesia was clearly stating the realist view
that states should have the right as part of their sovereignty to determine their
response to crimes committed in what was then their territory. Under
international law East Timor was not Indonesian territory. But even so, this view
holds little value given that it is not Indonesians who have to live with their
‘justice’ but the East Timorese. One might think that the eventual Indonesian
decision to hold trials therefore constituted a win for the legalist position, but the
reality of the trials was to prove otherwise. An analysis of the international
relations factors at play in the debate is critical to understanding why the Jakarta
trials were destined to fail. Nevertheless, the impact of international law in

imposing an obligation to punish is clearly demonstrated in the political debate.
Part2 The role and operation of the Court

The previous section outlined the significance of the Indonesian lack of political
will in the kind of trials that were instigated. This section details how lack of
political will infected the investigation process, legislative framework, and
funding and staffing issues. The prosecution strategy and indictments are

presented in brief, as well as the eventual outcomes of the trials.
2.1 Investigations

The first and most successful step was investigations. On 22 September 1999,

along with the decree setting up the ad hoc human rights court for East Timor, the
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Habibie Government gave approval to Komnas HAM to form a Commission of
Inquiry into Human Rights Violations in East Timor (KPP HAM)* to investigate
crimes committed between January and October 1999. This Commission

consisted of five members of Komnas HAM and four independent human rights

advocates.

The terms of reference of KPP HAM included a specific focus on ‘crimes against
women’.2> The Commission was mandated to assemble information and search
for evidence in relation to violations of human rights that occurred in East Timor
from January 1999 until the People’s Consultative Assembly issued a decree in
October 1999 recognizing the ballot results, with special attention to gross
violations of human rights such as genocide, massacre, torture, enforced
displacement, crimes against women and children and scorched earth policies;
investigate the level of involvement by the apparatus of State and/or other bodies,
national and international, in these crimes; and formulate the results as basis for

prosecutions in the Human Rights Court.?®

A few days later a resolution was adopted by a special session of the UN’s

Commission for Human Rights (UNCHR) to set up an international commission

24 K omisi Penyelidik Pelanggaran Hak Asasi Manusia di Timor Timur

25 XPP-HAM, ‘Executive Summary’, Full Report of the Investigative Commission into Human
Rights Violations in East Timor. Jakarta: KPP-HAM, 2000, at p. 3. (‘KPP HAM Report’)

2 Report to the UN Secretary-General of the Commission of Experts to review the prosecutions
of serious violations of human rights in Timor Leste (then East Timor) in 1999. $/2005/458, 15
July 2005 (‘Commission of Experts Report’), at para. [39].
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of inquiry (ICIET) into the referendum violence beginning 30 August 1999.27 As
a compromise with Indonesia, the UNCHR resolution stipulated that the
international commission of inquiry should work ‘in cooperation with the
Indonesian National Commission on Human Rights... to gather and compile
systematically information on possible violations of human rights and acts which
may constitute breaches of international humanitarian law committed in East
Timor since...January 1999° 28 The resolution also affirmed that ‘the primary
responsibility for bringing perpetrators to justice rests with national judicial
systems’.29 The scene was thus set for two parallel investigations, one domestic

and one international.

The UN’s commission of inquiry came into being in late October, with a mandate
to investigate human rights violations in East Timor since the beginning of 1999
and to complete its work and report to the UN Secretary-General by 31 December
1999. The five-member commission headed by Sonia Picado of Costa Rica, with
members from Nigeria, India, Papua New Guinea and Germany, visited East
Timor for two weeks in late November and early December.’’ Both the ICIET
and the KPP Ham reports were handed down on 31 January 2000 after

consultation with each other.

27 Human Rights Watch reported that the Timorese would not accept a KPP HAM inquiry as
impartial: Human Rights Watch, ‘Strong Independent Commission of Inquiry Urged for East
Timor’. New York, 27 September 1999.

28 Commission on Human Rights resolution 1999/S-4/1 of 27 September 1999, as endorsed by
the Economic and Social Council in its decision 1999/293 of 15 November 1999.

2 Commission on Human Rights resolution 1999/S-4/1 of 27 September 1999, ibid.

30 Report of the International Commission of Inquiry on East Timor to the Secretary-General,
January 2000. UN Doc A/54/726 and $/2000/59, 31 January 2000.
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The UNCHR resolution also provided for three UN Special Rapporteurs - dealing
with extra-judicial killings, torture and violence against women - and the UN
Working Group on Disappearances to conduct investigations in East Timor.
Indonesia denied the Rapporteurs entry to West Timor. Their report was handed

down in December 2000.%!

The ICIET Report of January 2000 recommended that the UN should form an
international human rights tribunal.®*> The UN Commission on Human Rights
(UNCHR) Special Rapporteurs also concluded in their December 1999 report
that:
‘[ulnless, in a matter of months, the steps taken by the Government of
Indonesia to investigate TNI involvement in the past year’s atrocities bear
fruit... the Security Council should consider the establishment of an

international criminal tribunal for the purpose...This should preferably be done

with the consent of the Government, but such consent should not be a

. . 3
prerequisite.’ 3

KPP HAM found that the army, police and civilian government in East Timor

had provided pro-Indonesian militia with arms, finance and training.g’4 It stated

31 Report on the joint mission on East Timor undertaken by the Special Rapporteur of the
Commission on Human Rights on extrajudicial, summary or arbitrary executions, the Special
Rapporteur of the Commission on the question of torture and the Special Rapporteur of the
Commission on violence against women, its causes and consequences, in accordance with
Commission resolution 1999/5-4/1 of 27 September 1999. UN Document A/54/60, 10 December
1999.

32 Report of the International Commission of Inquiry on East Timor to the Secretary-General,
January 2000. UN Doc A/54/726 and $/2000/59, 31 January 2000 at [153].

3 Report on the joint mission to East Timor undertaken by the Special Rapporteur on
extrajudicial, summary or arbitrary executions, the Special Rapporteur on the question of torture,
and the Special Rapporteur on violence against women, its causes and consequences. Situation
of Human Rights in East Timor. Geneva, United Nations. UN Doc. A/54/660, 10 December 1999.
34 KPP-HAM, ‘Executive Summary’, Full Report of the Investigative Commission into Human
Rights Violations in East Timor. Jakarta: KPP-HAM, 2000, at p. 3. (‘KPP HAM Report’)
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that individual TNI personnel had been implicated directly or indirectly in the
mass killing, torture, disappearances, forced evacuations and destruction that
followed the 4% September announcement of the ballot result supporting East
Timor independence. Finally it recommended that the Attorney commence a
formal investigation of at least 33 people, and named some of the highest ranking
generals in Indonesia as responsible, including Wiranto, who was interviewed by
a KPP HAM team for three hours on 24 December 1999.% The report was
initially secret but was obtained by the Australian newspaper Sydney Morning

Herald and published on its web site on 30 April 2001 36

The processes had other benefits as well in preventing impunity. UK-based NGO

Tapol reported the impact of the KPP HAM investigations within Indonesia:

When three army generals were publicly grilled in November by members of
Indonesia’s newly elected Parliament, the DPR, about atrocities in Aceh, the
whole nation was transfixed by the three hour spectacle on their television
screens. Now, at last, after more than three decades of impunity, men with the
blood of many victims on their hands were being called to account. Then on 24
December, General Wiranto, former commander-in-chief of the Indonesian
armed forces, TNI, was summoned to appear before a civilian commission
investigating crimes against humanity in East Timor. That he agreed to appear
signalled that the once all-powerful armed forces have been forced to
acknowledge that they will have to account for their crimes to civilian
authorities. They can no longer hide behind the smokescreen of ‘officer honour

councils’ to exonerate the top brass as they did in 1992 following the Santa

35 KPP-HAM report, ibid.

36 The report is reprinted in full in an appendix to Hamish McDonald et al (eds), Masters of
Terror: Indonesia’s Military and Violence in East Timor in 1999: Paper 3 - Full Report of the
Investigative Commission into Human Rights Violations in East Timor KPP-HAM (pages 15-59,
262-4), Canberra Papers on Strategy and Defence No. 145. Canberra: Strategic and Defence
Studies Centre, Australian National University, 2002.
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*Cruz Massacre in East Timor in November 1991, or military courts to hand

down derisory sentences to low-ranking officers.

However, the senior officers have treated the commission with contempt; they
have used their appearances before the commission to spin lies, refute
irrefutable evidence and prolong the commission’s proceedings. They have
shown that they will do everything in their power to protect themselves from

possible prosecution.3 ’

Tapol also reported that top generals attempted to discredit the activities of KPP-
HAM, accusing it of pursuing an anti-Indonesia agenda, of being funded by
money from abroad and of basing its evidence on information from INTERFET —
‘[t]hey are seeking to portray KPP HAM as serving foreign interests. Some of its
members have even been threatened with physical violence.”*® General Wiranto,
the highest ranking public figure implicated by the KPP HAM report, said it was
biased, and did not constitute an accusation: ‘[the report] was raw material which

should be evaluated by the Attorney-General judiciously’.39

37 Tapol, Ending the Cycle of Impunity: Can the East Timor Investigations Pave the Way? Surrey:
Tapol, the Indonesia Human Rights Campaign, 2000.
38 o e

Tapol, ibid.
39 Business Times, Singapore, 2 February 2000. Notably Indonesia has had positive experiences
of fact-finding committees in the post-Suharto era to investigate past crimes. There have been five
such official committees that have investigated the following incidents: the violence in Aceh
during the period when the province was called a Military Operation Area (1989-1998); the
Jakarta riots of 13-15 May 1998; the massacre in Tanjung Priok in 1984; the violence in East
Timor during the referendum process in 1999, and the killing of students during demonstrations in
Jakarta at Trisakti University and the Semanggi cloverleaf in 1998-1999. The government
established the first two commissions while the latter three were formed by Komnas HAM.
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These reports and the investigative process formed a solid basis for prosecutions.
All three reports contained hard-hitting evidence of systematic sexual violence, as

noted in Chapter One.* The KPP HAM report found:

Cases of violence towards women identified by the Investigative Commission
included torture and public sexual humiliation by the militia and the TNIL,

forcing under age females to serve the sexual needs of the militia, enforced

prostitution and rape.”!

The report went on to outline three specific cases of sexual enslavement. A list of

perpetrators was also prepared and handed to the Attorney-General’s office.

The ICIET report concluded:

Because the men fled to the mountains, the women were targeted for sexual

assault in a cruel and systematic way.

There is evidence of actual sexual abuse and rape of women. While in general,
the militia refrained from killing women, they were subjected to humiliation
and different forms of harassment that includes stripping and sexual slavery.

Women and children were also victims of force displacement into exile.”

2.2 Legislative framework

The investigations made it clear that prosecutions had a good chance of success.

The legislative framework for the trials therefore became politicised and had a

40 The most thorough examination of gender violence is contained in the UN Special Rapporteurs
report, as examined in Chapters One and Five of this theses: see further Report of UN Special
Rapporteurs: Situation of human rights in East Timor. Based on visit between 4-10 November
1999. UN Document A/54/660, 10 December 1999.

41 ¢PP_HAM, ‘Executive Summary’, Full Report of the Investigative Commission into Human
Rights Violations in East Timor. Jakarta: KPP-HAM, 2000, atp. 3. (‘KPP HAM Report”)

42 Report of the International Commission of Inquiry on East Timor to the Secretary-General
(ICIET Report) UN Doc A/54/726 and $/2000/59, 31 January 2000 at paras 72-82.
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torturous road to fruition. Indonesia’s criminal code (KUHP — Kitab Undang-
Undang Hukum Pidana) covers such crimes as murder, assault, torture,
kidnapping, rape and destruction of property. Gross human rights offences can
technically be prosecuted under this code. However, as confirmed by the Serious
Crimes Unit’s early experiences in Dili, the code has a number of inadequacies
for dealing with gross human rights offences, especially in relation to dealing
with those who plan the systematic nature of crimes and military personnel acting
under orders.”® Legislation to deal with human rights violations had been put in
train by the Indonesian Government before the referendum violence in Timor. It

was accelerated dramatically as a result of international pressure.

An ad hoc Human Rights Court can be established by a presidential decree on the
recommendation of the lower house of parliament, the People’s Representative
Assembly (Dewan Perwakilan Rakyat—DPR).  President Habibie issued a
Presidential decree in September 1999 (Perpu 1/1999) providing for the creation
of a human rights court to be considered by the Parliament, just days before the
UN Commission on Human Rights met in special session to discuss East Timor.
In the case of East Timor, the DPR recommended the establishment of such a

court.® After 11 drafts, Law 26/2000 on Human Rights Courts was adopted by

43 See further, Susan Harris Rimmer, “Untold Numbers: East Timorese Women and Transitional
Justice’ Caroline Lambert and Sharon Pickering (eds). Global Issues, Women and Justice.
Sydney: Federation Press, 2004: 335-366.

44 International Crisis Group, Indonesia: Impunity versus accountability for gross human rights
violations. Brussels, International Crisis Group, 2001 at p. 15.
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the Indonesian legislature on 23 November 2000.* The law provided for the
establishment of four permanent Human Rights Courts and, for cases which took
place prior to the adoption of the legislation, the possibility of establishing ad hoc
Human Rights Courts. The new courts were to have jurisdiction over crimes
against humanity and genocide, crimes which until then had not been included in
Indonesian domestic law. Crucially, neither war crimes or torture are included in

the jurisdiction of the Human Rights Courts.*

The new law also introduced the concept of ‘crime of omission’ alongside ‘crime
of commission’. The law specifically made military commanders responsible for
gross violations committed by their troops where they knew ‘or under the
prevailing circumstances ought to have known’ that they were perpetrating or had
recently perpetrated gross violations of human rights and where they failed to
take action to prevent or stop such actions. Police and civil leaders were also

made responsible for failure to control subordinates.’

The provision for retrospective application of the new law on human rights courts
proved to be very controversial, which explains why the East Timor trials were

undertaken before an ad hoc rather than a permanent court.®® Retroactive

43 Law No. 26/2000 concerning the Human Rights Courts, enacted 23 November 2000 (Undang-
Undang Republik Indonesia Nomor 26 Tahun 2000 tentang Pengadilan Hak Asasi Manusia (‘UU
No. 26/20007)).

46 guzannah Linton, ‘Accounting for Atrocities in Indonesia’, (2006) Singapore Year Book of
International Law 10: 1-33, atp. 13.

7 Clause 42.

48 The International Crisis Group reports that when the Human Rights Courts bill was taken to the
DPR in June 2000, its possible retroactivity was criticised particularly by the military and Golkar
representatives who had been most identified with the New Order regime. The majority, however,
accepted that without retroactive prosecution of ‘crimes of omission’ it would be at least
extremely difficult to convict those most responsible for human rights violations in East Timor
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prosecution conflicts with Tndonesian statutes (Clause 1 of the Criminal Code
stating that an offence can be tried only if illegal at the time of the crime, and
Clauses 4 and 18 of the Law on Human Rights adopted in 1999), as well as
general principles of the rule of law.*’ The final version of Law 26/2000 reflects
compromise on this issue and was unanimously adopted. It provides for special
ad hoc human rights courts to try gross violations of human rights that occurred
before the new law came into force. As a safeguard, such courts can only be
established to try specific cases (such as those determined for Timor) through a
special procedure. The procedure is as follows: the president may establish an ad
hoc court by decree only on the explicit recommendation of the DPR (clause 43).
Provision is also made for the resolution of gross violations before this date
through a Truth and Reconciliation Commission (KKR) to be established by a

later law (clause 47). 0

This compromise on retrospectivity was quickly overtaken by a constitutional
amendment in August 2000. An Ad Hoc Committee of the MPR's Working
Committee had been preparing a detailed set of alternative amendments to the

chapter of the constitution dealing with human rights. Among the 26 sub-clauses

and elsewhere and to persuade the international community that Indonesia was making a serious
effort to hold those responsible for gross violations accountable. International Crisis Group,
Indonesia: Impunity versus accountability for gross human rights violations. Brussels,
International Crisis Group, 2001, at p. 15, quoting Kompas, 16 June 2000.

49 Note Articles 14 and 15 of the International Covenant on Civil and Political Rights.

50 The KKR Law finally passed into law in September 2004 but was struck down as
unconstitutional in December 2006. Law No. 27/2004 concerning the Truth and Reconciliation
Commission [Undang-Undang Republik Indonesia Nomor 24. Tahun 2004 tentang Komisi
Kebenaran dan Rekonsiliasi].
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on human rights that were eventually adopted unanimously by the MPR, the new
Clause 28, paragraph (i) read:
The right to life, the right not to be tortured, the right to freedom of thought and
conscience, the right to religion, the right not to be enslaved, the right to be
recognised as a person before the law, and the right not to be prosecuted on the

basis of a retroactive law are human rights that cannot be diminished under any

circumstances.

The MPR claimed not to have been aware of the possible implications for the
Timor trials, especially of the last right relating to retrospectivity, but the Minister
of Foreign Affairs, Alwi Shihab, stated that “The Ministry of Foreign Affairs will
certainly find it very difficult to explain the article to the world in the midst of our

effort to avoid an international tribunal’ St

Further, serious geographic and temporal restraints were placed on the East
Timor trials. The then President, Abdurrahman Wahid, decreed in Presidential
Decree 53/2001 that strict limits should be placed on its jurisdiction — specifically
that it could only hear cases of violations that took place in the period after the 30
August 1999 referendum, thus excluding many hundreds of crimes committed

throughout the year and through the years of occupation since 1975.

After strong protests the jurisdiction was later extended by a second decree,
Presidential Decree No. 96/2001, issued by the newly installed President
Megawati Sukarnoputri in August 2001. Nevertheless, the jurisdiction remained

unacceptably limited. In contrast to the mandate of the KPP HAM which covered

5! International Crisis Group, Indonesia: Impunity versus accountability for gross human rights
violations. Brussels, International Crisis Group, 2001 atp. 1.
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the whole of East Timor for the period from 1 January to 25 October 1999, the ad
hoc Human Rights Court on East Timor was authorized only to hear cases that
took place in April and September 1999. The jurisdiction was also further limited
on the basis of locality, so that only cases that occurred within three of Timor’s
thirteen districts would be heard. Thus, all prosecutions were based on events
occurring only in the districts of Liquiga, Dili and Suai in the two months of April

and September 1999.

Limiting the temporal and geographical jurisdiction of the court in this way made
it unlikely that the trials would uncover the full extent of human rights violations
in East Timor in 1999 (let alone 1975 to 1999), or the full extent of the
involvement of military, police and government officials. As with the temporal
limitations imposed on the Dili trials, the obligation to prosecute under

international law was severely undermined.

The inadequacy of the foundational legislation was the first warning given to the
international community that the process was under pressure. Turning to the
conduct of the trials, the roles of defence and prosecution counsel and the

selection of judges all proved controversial.
2.3  The Defence

The conduct of the trials can be contrasted with the Dili trials analysed in Chapter
Three in that there was considerable fire-power on the defence team. The team of
defence lawyers was led by Adnan Buyung Nasution, a well-known human rights

lawyer. Former justice minister Professor Muladi was the defence team’s senior
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legal adviser. Their defence strategy was simple and never wavered throughout
the trials. The defence alleged that the human rights violations in the aftermath
of the ballot ‘were a manifestation of society’s disappointment with the conduct
of the ballot which had been unfair and dishonest’.”> It was also alleged and
continually repeated that INTERFET, the international peace-keeping force
which took control of security in East Timor on 20 September, had itself been

responsible for twenty killings.53
2.4  The Prosecution

By contrast to the defence, a report released in late 2004 titled Unfulfilled
Promises: Justice in East Timor by the Justice Initiative and the Coalition for
International Justice confirmed the general view of court observers that the
Attorney General’s office exerted ‘little capacity and political will to pursue

prosecutions vi gorously’ R

Despite the promise shown by the investigations, the indictments process was not
transparent and the lack of indictments of nearly half the senior figures identified
was not explained. KPP HAM publicly identified 32 persons who fell into one of
three categories of perpetrators: those responsible for specific crimes of violence
on the ground; those with field responsibility for such crimes; and those with

ultimate command responsibility. It recommended that these categories of

52 Tapol, Ending the Cycle of Impunity: Can the East Timor Investigations Pave the Way? Surrey,
Tapol, the Indonesia Human Rights Campaign, 2000.
53 o

Tapol, ibid.
54 The Justice Initiative and the Coalition for International Justice, Unfulfilled Promises: Justice
in East Timor, November 2004, at p. 22.
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perpetrators should be charged with a far broader range of crimes against
humanity than the two, murder (Article 9(a)) and persecution or assault (Article

9(h)), that formed the basis of the charges in the Indonesian indictments.*

Despite the results of the official KPP HAM investigation, the official
indictments issued by the Attorney-General were against only 18 people—ten
military and five police officers, two civilian government officials and a militia
leader. The most senior official to be indicted was the Regional Military
Commander Major-General Adam Damiri. The Indonesian authorities never

explained why others named in the KPP HAM report were not indicted.*

Excluded were some of the higher ranking members of the armed forces that KPP
HAM had recommended should be investigated. Among them were the most
senior military officials of the time, including, General Wiranto (former
Commander of the Armed Forces and Defence Minister) and Major-General
Zacky Anwar Makarim (the Security Advisor to the Indonesian Task Force for
the Implementation of the Popular Consultation on the Special Autonomy on East
Timor). As already noted, both have since been indicted by East Timor’s General

Prosecutor.57

33 KPP-HAM, ‘Executive Summary’, Full Report of the Investigative Commission into Human
Rights Violations in East Timor. Jakarta: KPP-HAM, 2000, at p. 3. (‘KPP HAM Report’)

36 A list of 23 senior military figures who should be indicted is contained in the report of James
Dunn, written as a consultant to the UNTAET Prosecutor General Mr Mohamed Othman, entitled
‘Crimes Against Humanity in East Timor, January to October 1999: Their Nature and Causes’, 14
February 2001 which was leaked to the press: Associated Press, ‘UN Distances Itself From
Report On East Timor War Crimes’, 20 April 2001.

7T The Deputy General Prosecutor against Wiranto, Zacky Anwar Makarim, Kiki Syahnakri,
Adam. From unofficial transcripts compiled by Judicial System Monitoring Programme’s trial
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By focusing primarily on what can be described as middle-level perpetrators with
operational responsibilities and by drafting the indictments in terms which omit
any charges that the accused themselves were responsible for acts of violence
committed in East Timor in 1999, the prosecutors created for themselves multiple
burdens of proof: that there was a chain of command linking the accused to
certain persons who committed crimes; that those persons committed crimes
against humanity; and that the accused were criminally responsible for failing to
exercise proper command responsibility of those subordinates. None of the
defendants were accused of planning or ordering the alleged crimes to be
committed. Nor were they accused of any form of direct participation, even by
way of aiding and abetting. Rather, the indictments alleged that the defendants
were either accomplices to the commission of such crimes committed by others
or, on the basis of command responsibility, had failed to prevent, stop or take
steps to investigate and prosecute the commission of crimes against humanity

committed by persons under their command or authority.’ 8

This inadequacy in the indictments was borne out by the findings of the
Commission of Experts in 2005. The Commission of Experts report gives the
example of the Suai indictment, where although it was alleged that the regent and
district military commander had created, funded and trained militia groups, the
defendants were not charged for this form of participation. In its report, KPP

HAM alleged that one of the accused in the Suai case, Lt Sugito, participated in

observer. Suhartono Suratman, Mohammad Noer Muis, Yayat Sudrajat and Abilio Jose Osorio
?éaares, 22 February 2003.

See further David Cohen, Intended to Fail: The trials before the Ad Hoc Human Rights Court
in Jakarta. International Center for Transitional Justice, 2003.
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the burning and pillaging and that the attack by the militias, TNI and police on
the Suai church was directly led by Herman Sudyono and Lt Sugito. They were
not charged for this form of participation either. Instead the indictments were
predicated on the omission of the accused in failing to prevent, suppress Or

punish.59

The consensus from experts was that the indictments and evidence introduced at
trial revealed that the prosecutors were either unfamiliar with - or else wilfully
disregarded - basic international law concepts that are essential to proving a case
of crimes against humanity’,60 even taking into account the jurisdictional and
temporal limits upon the charges. Prosecutors were similarly not only unfamiliar
with but also reluctant to pursue individual and superior responsibility for the
crimes, expressed by judicial reform expert Greg Churchill as a ‘resistance to
concepts of command responsibility’.61 This was linked to a fundamental lack of

political will by the Attorney General’s office to charge high-level military

officers.

There is some evidence that the prosecution faced genuine difficulties in building
a case. Ketut Murtika, Abilio Soares' prosecutor and the Indonesian Attorney
General's director of human rights says the ‘big fish’ like General Wiranto and
the then chief of territorial affairs, Susilo Bambang Yudhoyono were not

prosecuted, because not a single witness could be found to testify against them.

59 Report to the UN Secretary-General of the Commission of Experts to review the prosecutions
of serious violations of human rights in Timor Leste (then East Timor) in 1999. $/2005/458, 15
July 2005 (‘Commission of Experts Report’), at para [211].

60 Commission of Experts Report, ibid.

6! Commission of Experts Report, ibid.
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When we investigated these defendants, the witnesses seemed to have their
mouths locked. No one was willing to say who was behind the violence. They
weren't prepared to go any further than the regional commander...[i]f there's
sufficient evidence from the regional commander and his subordinates pointing

the finger at these people, suggesting they were involved as planners, then of

course we would want to look again at this matter.”®?

As H.S. Dillon, a former member of Komnas HAM, put it: “When you are a
prosecutor, why would you really want to prosecute the army generals? The only

thing you might get is a bullet in your head.”®®

The Justice Initiative report also identified as a problem the lack of trial skills and
preparation on the part of the lawyers, including those who argued the cases at
trial. This was acknowledged as a problem that pervades the Indonesian court
system generally, but was an acute problem in these difficult cases based on new

laws.*

This failure at the indictment stage was the second and clear sign that the trials
would be flawed. It was also at this point that it should have been clear to the
international community that the trials would ignore completely the findings on
gender violence contained in the UN and KPP HAM reports, because the

indictments were completely silent on the issue.

2 M. MacGregor, ‘East Timor: Last Indonesian governor is first jailed over violence.” Asia
Pacific. Sydney, Asia Pacific/Radio Australia, 2004.

63 | aksamana.Net. 18 Tried, 16 Acquitted’, 9 August 2004.

64 The Justice Initiative and the Coalition for International Justice, Unfulfilled Promises: Justice
in East Timor, November 2004, at p. 23.
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2.5  The Judges

Judicial appointments also presented problems in this new field of law for
Indonesia. Law 26/2000 on Human Rights Courts provides that the human rights
courts are to consist of five judges, two of whom will be career judges and three
of whom will be ad hoc judges drawn from outside the present judiciary and
appointed for five-year terms. In January 2002, Presidential Decree No. 6/2002
appointed 18 judges for the ad hoc human rights tribunal dealing with East Timor
in 1999 and the Tanjung Priok riot in 1984. All 18 judges appointed by the
President were recommended by the Supreme Court. Twelve judges served as
trial judges and six others served as appeals judges. They received a salary of 1
million rupia per month (about US$100) in addition to a fee of 4 million rupia for
every case they handled. The 18 ad hoc judges worked together with 12 career

judges appointed by Chief Justice Bagir Manan in December 2001 5

There were three female First Degree Justice Non-Career Ad Hoc Judges:
Seyfulina Faruddin (retired judge of the Jakarta State Administrative Court (PT
TUN); Komariah Emong Sapardjaja (academic) and Sanwani Nasution
(academic). There were two women appointed as Appeal Court judges: Marni

Emmy (Central Jakarta District Court) and Adriani Nurdin (Cibinong District

65 The Justice Initiative and the Coalition for International Justice, Unfulfilled Promises: Justice
in East Timor, November 2004, at p. 40.
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Court). The lack of participation of women in the trial process in any capacity

. . . 66
created an extremely masculine and aggressive atmosphere in the courtroom.

Concerns were expressed at the appointment of the judges by rights activists,
doubting the credibility and capability of judges for the ad hoc tribunal.
Caretaker of the Indonesian Legal Aid Institute Foundation (YLBHI), Irianto
Subiyakto, said it would be hard to put faith in the judges because their
recruitment itself was not transparent, but ‘considering that the ad hoc judges
have solid academic qualifications, we expect them to produce credible rulings’ N
Legal expert Achmad Ali of the Hasanuddin University in Makassar, South
Sulawesi also doubted whether; ‘The judges have the courage to try those

powerful persons who can control many things, including law.”®®

The promulgation of Law 26/2000 setting up Human Rights Tribunals, which
provides also for Ad Hoc Tribunals to take up cases occurring in the past, the
appointment of the judges and of the prosecutors, and generally, the organization
of the trials, were all done in a situation where there was no experience or
precedent. The Law 26/2000 is largely modelled on the Rome Statute, which was
then yet to be implemented. The ICTY and ICTR experience showed the
complications and considerable resources needed to carry out the investigations
and trials. There was—and still is—no other similar court at the national level in

any other country. It could be argued then that the international community

6 fan Timberlake, ‘We did all we could to keep peace — Wiranto’, The Sydney Morning Herald,
Sydney, 5 April 2002, p. 9.

67 Tiarma Siboro and Tertiani Z. Simanjuntak, ‘Indonesian Government unveils names of rights
tribunal judges’, The Jakarta Post, Jakarta, 2002.

68 Tiarma Siboro and Tertiani Z. Simanjuntak, ibid.
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singularly failed to give the trials in Jakarta the practical support they required to
make the novel court work, although how welcome the support would have been

if requested is a moot point.

Unlike the ICTR, the ICTY and the ICC, the Indonesian Human Rights Tribunal
does not have its own Rules of Evidence and Procedure, but applies the Code of
Criminal Procedure used in ordinary criminal trials. Thus, among other
differences with the international tribunals, there is no provision for pre-trial
procedures, putting the judges in a situation of “fait accompli’ in regard to the
indictments that they have to test. Regulation 2/2002, providing for witness
protection, is no substitute for the arrangements for Victim and Witness
Protection provided in the international tribunals. These, and other
considerations, reduced the scope of the trials considerably, since they affect the
availability of witnesses, their testimony, and generally, the validity of the
process. The judges lacked the most basic court management techniques and did
not have independent court security. It is these practical aspects that affected the

conduct of the trials.

The Commission of Experts described the jurisprudence produced by the court in

the following terms.

[Inconsistent verdicts and factual findings of the Ad Hoc Court resulted
directly from the application of diverging judicial techniques, differing legal

interpretations of identical subject-matter and the lack of willingness or
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otherwise to utilize international jurisprudence and practices and proficiency in

analytical evaluation of the facts and law.*”

It should be noted that the International Criminal Tribunal for Rwanda (ICTR)
faces similar allegations of bias and mismanagement,70 as did the Yugoslavia
tribunal (ICTY) to a lesser extent.”! Prosecutor Mohammed Yusuf has defended
the court's record and pleaded for patience: ‘This is a new area for prosecutors
and judges in Indonesia. We have never had a Human Rights Court before.””
There is evidence that international opinion has had an effect on some judges -
Judge Roky Panjaitans has been quoted as being ‘embarrassed’ over the public

criticism of earlier acquittals of soldiers and police.73

Ifdhal Kasim of the Institute for Policy Research and Advocacy (ELSAM) has
acknowledged that poorly trained judges and prosecutors made for very poor

performance.

The judges and prosecutors are not even given appropriate literature to learn
about other human rights cases in other countries, although the information is

very important to help them to take action. So only the creative prosecutors or

6 Report to the UN Secretary-General of the Commission of Experts to review the prosecutions
of serious violations of human rights in Timor Leste (then East Timor) in 1999. $/2005/458, 15
July 2005 (‘Commission of Experts Report”), at para [18].

70 Leila Nadya Sadat, ‘The Legacy of the ICTY: The International Criminal Court’ (2002) New
England Law Review 37(4): 1073-1080 at p. 1077.

™ Dieter Magsam, ‘Coming to Terms with Genocide in Rwanda: The Role of International and
National Justice’ Wolfgang Kaleck, Michael Ratner, Tobias Singelnstein and Peter Weiss (eds).
International Prosecution of Human Rights Crimes. Springer: Berlin, 2007, at p. 101.

2 Don Greenlees, ‘Human rights are on trial, and so is the court’, The Australian, Sydney, 25
November 2002, at p. 12.

73 Don Greenlees, ibid
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judges, who will spend extra time and money to get the information can

understand human ri ghts.74

ELSAM has noted that: ‘The judges restricted themselves to the weak charges
built by prosecutors who perceived the East Timor mayhem as a mere communal
conflict. The court has allowed anyone connected to a state institution to be

exonerated and cleared of any involvement.””> ELSAM went on to state:

Most of the prosecution witnesses who testified in these trials were indictees,
individuals affiliated to the TNI and government officials. The prosecution did
not make substantial use of available documentary evidence and witnesses
statements gathered by KPP HAM and the Serious Crimes Unit investigators.
Significantly, investigations and prosecutions were undertaken at a time when
there was an evident lack of political will to prosecute the defendants and lack

of material and moral support for these investigations.76

2.6 Outcomes of the trials

In total, six out of the eighteen defendants brought before the ad hoc Human
Rights Court were found guilty of crimes against humanity. Those convicted and
sentenced to three years’ imprisonment were the Regional Military Commander,
Major General Adam Damiri, the former Governor, Abilio Jose Osorio Soares,
and the former Police Chief for Dili District, Lieutenant Colonel Hulman Gultom.
The Military Commander for East Timor, Brigadier General Mohammad Noer

Muis and the District Military Commander for Dili, Lieutenant Colonel

™M N Kurniawan, ‘No hope of punishment military, police in rights cases’, Jakarta Post,
Jakarta, December 2002.

75 Tiarma Siboro, ‘Rights abusers should be executed: East Timor leader’. Jakarta Post, Jakarta,
2000.

7 Report to the UN Secretary-General of the Commission of Experts to review the prosecutions
of serious violations of human rights in Timor Leste (then East Timor) in 1999. $/2005/458, 15
July 2005 (‘Commission of Experts Report’), at para [17].
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Soedjarwo, were sentenced to five years imprisonment each. Eurico Guterres, the

Deputy Commander of the PPI and commander of the Aitarak militia received the

longest sentence of 10 years.

All but Eurico Guterres were sentenced to terms of imprisonment below the
specified minimum legal limit for these crimes — both of the two articles under
Law 26/2000 with which all the defendants were charged, murder as a crime
against humanity (Article 9a) and assault/persecution as a crime against humanity
(Article 9h), carry a minimum prison sentence of 10 years. It is unclear on what

legal basis the judges were able to ignore these provisions.77

After appeals regarding his sentence finally failed on May 2006, Timorese militia
leader Eurico Guterres became the only person, from the 18 individuals indicted
by the Indonesian authorities for acts of violence committed in East Timor in
1999, whose trial ended in a conviction.”® Six police and military officers were
acquitted on charges similar to those faced by Guterres relating to the Carrascaldo
massacre.” Guterres was imprisoned in Cipinang prison centre in Jakarta on 4

May 2006.%® Former Governor of East Timor, Timorese civilian Abilio Soares

m Report to the UN Secretary-General of the Commission of Experts to review the prosecutions
of serious violations of human rights in Timor Leste (then East Timor) in 1999. $/2005/458, 15
July 2005 (‘Commission of Experts Report’), at para [211].
78 Judicial System Monitoring Programme case update, ‘Eurico Guterres’, Dili, 2002.
79 The Manuel Carrascalio House Massacre occurred April 17, 1999 in Dili, East Timor, at the
house of prominent East Timor independence leader Manuel Carrascaldo. The massacre consisted
of the murder of 12 people. It was conducted by the well-known Aitarak militia, then commanded
by Eurico Guterres. The bodies of the victims were transported after they were killed to the
village of Maubara, the headquarters of the Besi Merah Putih militia. There, the bodies were
buried, in coffins, with personal possessions and identification. The bodies were exhumed later, in
2000, by the UNTAET Crime Scene Detachment.

‘Observing three main cases of Adam Damiri, Tono Suratman and Eurico Gutteres’, Institute
For Policy Research and Advocacy (ELSAM) Monitoring Report on Ad Hoc Human Rights
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received a jail term of 5 years for crimes against humanity and entered Cipinang
prison in August 2004 where he spent only a few weeks before being released on

appeal.’!

On 29 November 2004, the tribunal acquitted four military and police officers
being tried for crimes against humanity, bringing the number of officers found
not guilty in the case to nine. A panel of five judges from Indonesia's Human
Rights Court dismissed all charges against Liqui¢a’s army commander Lieutenant
Colonel Asep Kuswandi, its police chief, Lieutenant Colonel Adios Salova and
Mr Martins of the same offence in connection with a massacre of up to 60 people
in the Liquiga church on 6 April 1999. Prosecutors put the death toll at 228 It is
true there have been human rights abuses but they were carried out by the Red
and White Iron group, which has no relation with the defendants,” Chief Judge

Sutiarso said.®

Others cleared included the former provincial police chief, Brigadier-General
Timbul Silaen, as well as eight military personnel including the former district
chief, Colonel Herman Sedyono, charged over the specific case of the Suai
church ground massacre of 6 September 1999. Lieutenant-Colonel Endar

Priyanto, the former military commander in the capital Dili who is a member of

Court Against Gross Human Rights Violations in East Timor, Report No. 6, Jakarta, Indonesia,
2002.

81 gee further AFP, ‘Gusmio regrets jailing of former East Timor governor’, 19 July 2004; and
M. Davis, ‘Abilio Soares—The Man in the Middle’, SBS Dateline, Melbourne, SBS, July 2004.

82 At least three pieces of evidence which could have been used by the judges to secure a
conviction in the Liquiga trial, including a priest eyewitness, an Indonesian military investigator
and an Australian embassy report. See Don Greenlees, ‘Smiles, but still no justice’, The
Australian. Sydney, 2 December 2002, at p. 12.

8 Don Greenlees, ibid.
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the army's Kopassus special forces, was acquitted of charges that he failed to

intervene to prevent the Carrascaldo massacre.

In March 2005, the Supreme Court upheld the acquittal by the human rights
tribunal of Brigadier General Tono Suratman, who was the chief of the now
defunct Wiradharma military command in Dili. The team of prosecutors led by
Gabrial Simangunsong had asked for a ten-year sentence but then failed to submit
legal arguments to the Supreme Court within the two-year deadline. Human
rights advocates in Indonesia said the Attorney-General’s Office should explain
their negligence and called on the new President Susilo Bambang Yudhoyono to
summon Attorney General Abdul Rahman Saleh for an explanation.* None was
forthcoming. However, Saleh had stated in November 2004 that there was still a
chance that prosecutors could build new cases and name new suspects for crimes

against humanity in East Timor.*

All those convicted remained at liberty pending the outcome of their appeals. In
some cases, including that of Major General Adam Damiri, the defendants
remained in active service in the military or police. Some TNI officers named in
the KPP HAM report or acquitted in the trials have been promoted. Major
General Sjafrie Sjamsoeddin was appointed as the chief military spokesman.
Brigadier General Mahidin Simbolon was the chief of staff of the Udayana

regional command in Bali, which oversaw the military operations in Timor.

8 Tiarma Siboro, ‘SBY told to summon AG over general's East Timor acquittal.’ The Jakarta
Post. Jakarta, 2005.

5 M. Taufiqurrahman, ‘Reopening East Timor cases possible, says AGO.” The Jakarta Post,
Jakarta, 10 November 2004.
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Simbolon has subsequently been promoted to the rank of Major General and is
now the military commander for Papua. Timbul Silaen, who was acquitted of
crimes against humanity, is now the Security Assistant, Inspector General to the

National Police Chief, Da'i Bachtiar.*®

After the acquittals the Court was then at the point where the UN should have

resumed responsibility for justice because the trials were clearly not credible.

2.7 Reactions to the acquittals

Reactions to the verdict from various sources offer evidence that the outcome of
Guterres trial, coupled with the acquittal of senior military figures did not satisfy
the basic expectations of stakeholders — the defendant himself, the victim, the

Timorese government, Indonesian civil society or international public opinion.

At the political level within Timor, East Timor's then foreign minister, now
President, Jose Ramos Horta, reacted angrily. He described the acquittal of the
former Indonesian military commander in Dili Lieutenant-Colonel Endar
Priyanto as ‘scandalous’. He also said that Eurico Guterres ‘deserved the

maximum penalty [death] both under Timorese law and Indonesian law’.¥’

86 {1amish McDonald, ‘Australia's bloody East Timor secret,’ Sydney Morning Herald, 14 March
2002; ‘Editorial: Silence over a crime against humanity,’ Sydney Morning Herald, 14 March
2002.

87 Lusa , ‘Jakarta court acquittals 'scandalous’: Ramos Horta’. Jakarta, 1 December 2002. Notably,
the Australian Foreign Minister, Alexander Downer, however, still expressed faith in the process.
He said the Guterres sentence was ‘welcome and appropriate’, and ‘shows that the ad hoc
tribunal process in Indonesia is now starting to work and work well.’ Hamish McDonald,
‘Guterres: the one that didn’t get away.” The Age, Melbourne, 30 November 2002, at p. 3.

237



However, the jailing (albeit only briefly) of Abilio Soares went against the

. . 8
express wishes of the Timorese Government. 8

Mario Carrascaldo, father of murdered Manuel Carrascaldo, who now heads East
Timor's Social Democracy Party, was asked whether the verdict had restored
credibility to the Court. He responded that Guterres should ‘stay in jail forever’

and said:

We really don't trust it. We don't believe that the court is serious. This is just
something to show to the international community that they did something.
Justice should be equal to everybody whether he is East Timorese or he is
Indonesian, he's military or he's a civilian. It should be the same for everybody.

But this is not the case you know. For me, this is normal, it is normal, this

happens in Indonesia, it is normal.®

Despite this anger, the leadership of the National Resistance Council of East
Timor (CNRT) made clear that it will not press for a thorough investigation, trial

and punishment of the Indonesian generals.

Jose Ramos Horta, now President of East Timor, reaffirmed his opposition to an
international rights tribunal, telling Parliament that the country's economic future

depended on good relations with its former occupier.

Almost everything for our daily needs comes from Indonesia. Therefore, if we
have a bad relationship with Indonesia it will effect the living standard of the
people of East Timor. The past is history now ... the future is more irnportant.90

88 Agence France Presse, ‘Gusmao regrets jailing of former East Timor governor’, 19 July 2004.
8 Linda LoPresti, ‘Critics say Guterres sentence is meaningless’ Radio Australia. Sydney, 2
December 2002.

90 4ssociated Press, ‘East Timor's foreign minister opposes rights tribunal.” J akarta, July 2004,
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This made it clear to Timorese civil society that any push for a tribunal would not
be supported by the country’s leadership. Within Indonesia, NGOs and
international media correspondents in Jakarta judged the Court harshly. Their
reaction makes it clear that the proper operation of the Court is as significant to
Indonesian civil society as to Timorese victims. Hendardi, an Indonesian human
rights activist, told Associated Press on 28 November 2002 that Guterres had

been ‘sacrificed’ to protect the top military. ‘They are untouchable by law’.”!

International opinion was mostly negative. Adam Ereli, deputy spokesman for

the US State Department stated after the November 2004 acquittals:

We are dismayed by this decision, and we are profoundly disappointed with the
performance and record of the Indonesian ad hoc tribunal. In our view, as a
result of this appeals decision, only two of the eighteen defendants have been
convicted, and both individuals are ethnic Timorese and received sentences
below the ten-year minimum set by law. We think that the overall process was

seriously flawed and lacked credibility.””
The European Union, in a Declaration by the Presidency, stated that the trials
‘have failed to deliver justice and did not result in a substantiated account of the

violence’.”

The response from Indonesia to critics was fierce—acting senior security minister

Hari Sabarno said ¢[t]his is a court verdict ... America should better take care of

z; James Balowski, “TNI let of the hook again’, Green Left Weekly, Issue 519, 4 December 2002.
Voice of America News, Voice of America Editorial. Radio Scripts - Editorial 0-11521, 2004.

%3 Declaration by the Presidency on behalf of the European Union on the ad hoc Human Rights
Tribunal for crimes committed in East Timor, 6 August 2003.
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its own self”® Justice Minister Yusril Thza Mahendra added: ‘We are not
satisfied with America's actions in Vietnam, which have yet to be investigated.. s
If we are talking about dissatisfaction, I am also not satisfied with what America

is doing and its invasion of Iraq, but we are powerless against America’®

The response that Indonesia cared most about was the response of the UN
Security Council. Presumably it had already judged that there was not the
requisite will at this point (if there ever was) to set up an international tribunal.
This gamble proved correct.” The UN’s reaction was to appoint a Commission
of Experts in January 2005 to investigate why a 1999 Security Council resolution
calling for the trial of those accused of atrocities in Timor during its

independence referendum had not been implemented.

The Experts’ 160-page report to UN Secretary-General Kofi Annan which was
debated in the Security Council found that Indonesia should retry accused war
criminals acquitted by a special court in J akarta because the process was a sham.

It says the trials were ‘manifestly inadequate’ with ‘scant respect for relevant

94 tssociated Press, ‘Indonesian stung over US criticism of Timor acquittals’. Jakarta, July 2004,
93 Associated Press, ibid.

% Agence France Presse, ‘Indonesian ministers tell Washington to keep quiet on Timor verdicts’
Jakarta, 12 August 2004.

7 ‘Indonesia is gambling that the war on terrorism will save them’: David Cohen, ‘Indonesia’s
show trials and seeking justice on the cheap in East Timor’, East West Center media release,
Honolulu, 23 August 2002.
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international standards’.”® Prosecutors were ‘not committed to justice’, and the

court had been hostile to defence witnesses but lenient on the accused.”

The report briefly notes that the indictments completely leave out sexual violence
but inserts a footnote stating that many of those crimes were pursued by the
serious crimes process in Dili.!® The report recommended that Indonesia be
given six months to prepare credible trials. If it did not comply, the experts
argued, the UN should invoke its charter to set up an international war crimes
court for East Timor. In direct response, in March 2005 the Governments of
Indonesia and East Timor agreed to establish a bilateral Truth and Friendship
Commission (CTF), set up to ‘resolve once and for all the events of 1999°."""
The process will not lead to prosecutions and appears to be aimed at preventing
all future national investigations and prosecution of senior Indonesian officials
alleged to bear primary responsibility for the crimes against humanity committed

in East Timor before and during 1999.

The six month deadline given by the UN Commission of Experts expired in early
2006. The Security Council considered the report on 28 September 2005, then

promptly asked for a further report from the Secretary-General on justice and

%8 Report to the UN Secretary-General of the Commission of Experts to review the prosecutions
of serious violations of human rights in Timor Leste (then East Timor) in 1999. $/2005/458, 15
July 2005 (‘Commission of Experts Report’), at para [224].

99 Jill Joliffe, *Jakarta's Timor trials 'a sham', The Age, Darwin, 19 June 2005.

100 Report to the UN Secretary-General of the Commission of Experts to review the prosecutions
of serious violations of human rights in Timor Leste (then East Timor) in 1999. $/2005/458, 15
July 2005 (‘Commission of Experts Report’), at para [224].

Nine out of ten CTF commissioners are male. Olandina, a National Commissioner from the
CAVR is the sole female commissioner. They have so far heard one female witness/victim Bertha
dos Santos in March 2007. Olandina led a silent protest when the Chair did not allow dos Santos
to answer one of Olandina’s questions. ‘Silent protest won't happen again, says Timor
commission member ¢, The Jakarta Post, Jakarta, 9 May 2007.
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reconciliation efforts in the light of the CTF. This was delivered on July 2006, but
was overtaken by the new focus on the riots.’2 On 28 August 2006, disillusioned
human rights groups within Indonesia called for the Commission to be disbanded,
fearing that the CTF’s ability to ‘rehabilitate reputations’ may actually prove a

set-back in their attempts to make the military more accountable.'®

Part 3: Gender analysis of the trials

It seems clear that on most traditional measures of a fair trial, the trials were a
failure.'® The then UN High Commissioner for Human Rights Sergio de Mello
listed problems including inherent procedural flaws in the legislative foundation
of the Court; intimidation of the judges and witnesses; possible conspiracy
between the prosecution and the military, and the lack of training of prosecutors
and judges.'® A more difficult question is whether they were a sham from the
beginning, and whether the reasons for the failure can be pin-pointed to a
conspiracy or basic inadequacy. An even more difficult question is the
responsibility the UN, representing the will of the international community, bears
for the failure of the trials and what the consequences of the failure will be for the

building of the rule of law in Indonesia. The question that has not even been

102 Report of the Secretary-General on justice and reconciliation for Timor-Leste, $/2006/580, 26
July 2006. Report of the Secretary-General on Timor-Leste pursuant to Security Council
resolution 1690 (2006), S/2006/628, 8 August 2006.

103 M. Rizal Maslan , ‘Rights activists want Truth and Reconciliation Commission disbanded’,
Detik.com, Jakarta, 28 August, 2006. Suzannah Linton states that it ‘represents the worst in truth
commissions, with none of the positive attributes’, Suzannah Linton, ‘Accounting for Atrocities
in Indonesia’, (2006) Singapore Year Book of International Law 10: 1-33, at p. 25.

104 Article 14, International Covenant on Civil and Political Rights (ICCPR) 1971,"everyone shall
be entitled to a fair and public hearing by a competent, independent and impartial tribunal
established by law."

105 Commission on Human Rights, Situation of Human Rights in Timor Leste, Report of the
United Nations High Commissioner for Human Rights, UN Doc. E/CN.4/2003/37, 4 March 2003,
para. 52.
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asked is whether given the complete absence of any prosecution of sexual
violence or offences against women, the trials should have been considered fair

or adequate even if more convictions had been recorded?

3.1 The obligation to punish: flaws in the legislative foundation

It is of particular concern that no cases of rape and other crimes of sexual
violence were brought to trial in Jakarta despite the findings of the KPP HAM
and UN reports discussed above. The trials focussed only on some events linked
to the 1999 referendum violence. This is particularly important context because
at the time the Jakarta trials were commencing, the UN serious crimes process in
Dili had singularly failed to provide justice for women who had been forcibly
deported to West Timor as explained in Chapter Three. While the investigations
process was happening, according to Bernard Kerblat, the UNHCR chief in East
Timor: ¢100,000-plus are there in a hostage-like situation, where there is no
longer an international presence to monitor what is happening.’ 106 Moreover, the
temporal limit completely ignored the long history of abuse of Timorese women
from 1975 until the referendum. Indonesia’s record on addressing allegations of
abuse of women has been poor, not only in East Timor, but also in other areas
where military operations have taken place, notably in the provinces of Nanggroe

Aceh Darussalam and Papua.

106 A nastasia Vrachnos, ‘A Long March Home’, AsiaWeek, 26(43), 3 November 2000, p. 3.
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The Jakarta trials were the only real chance to put the suffering of Timorese
women on the record, even if only in indictment form, in the only jurisdiction
which mattered. Why did the UN not insist on the inclusion of such offences at
the beginning when it clearly had influence over Indonesia’s response? The
indictments of the Jakarta trials are the clearest indication that silence about

sexual violence in armed conflict is still tolerated by the international community.

3.2 Gendered Discourse in the Jakarta Trials

Military figures routinely turned up in court to intimidate the judges and
witnesses, often wearing matching t-shirts which read in Bahasa “Victims of UN
Deception’. More than 30 supportérs of Timbul Silaen stood silently outside the
courtroom during his trial with placards which read ‘Don’t Make Us Angry’.107
The threat was quite real - the original chair of the committee charged with
setting up the Court, Judge Syafuiuddin Kartasasmita, was gunned down in
daylight in late July 2001 by unknown assassins.'® The independence of the
Indonesian ad hoc judges must therefore be at least questionable.  The

atmosphere for female judges and witnesses, as well as non-military men, must

have been frightening.

197 Tan Timberlake, ‘We did all we could to keep peace — Wiranto’, The Sydney Morning Herald,
Sgldney, 5 April 2002, p. 9.

108 Cathy Munro, ‘East Timor atrocities set for human rights court’, The Canberra Times,
Canberra, 23 August 2001, at p. 10.
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The Jakarta trials are therefore a good example of what Hilary Charlesworth
describes as gendered discourse.'® For example, Charlesworth cites rhetoric
surrounding the Iraq War - urging tough leadership, taking action and military
security- as coded ‘masculine’ traits. In contrast conciliation, negotiation and
human security, associated with ‘feminine traits’, are seen as weak, and
belittled.'!® Gendered discourse has been defined as ‘the phenomenon of
symbolically organizing the world in these gender-associated opposites’ or binary

.. 1
opposmons.1 !

The trials showcased the military, masculine voice shouting down feminised
justice, women victims and the UN (which is also feminised). This is a broader
issue for Indonesian society, as evidenced by writings by Indonesian feminists

about the militarisation, nationalism and its impact on Indonesian civil society in

2

post-colonial times.!'? Tt also serves as a potent illustration of Jan Jindy

Pettman’s analysis of masculine voices drowning everything and everyone else

out in the area of international relations.’ 13

109 Amanda Morgan, ‘The state and international law’. Interview with Professor Hilary
Charlesworth. Australian National University, Canberra 2003.

10 A manda. Morgan, ibid.

11 Carol Cohn, “War, Wimps, and Women: Talking Gender and Thinking War.” M. Cooke and
A. Woollacott (eds). Gendering War Talk. Princeton, Princeton University Press, 1993: 227-246
at p. 230.

g, Sunindyo, ‘When the Earth is Female and the Nation is Mother: Gender, the Armed Forces
and Nationalism in Indonesia’ (1998) Feminist Review 58(1): 1-21.

13 Jan Jindy Pettman, Worlding Women: A Feminist International Politics. St. Leonards,
N.S.W.: Allen & Unwin, 1996 at p. 5. See also the collected writings of Cynthia Enloe.
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33 Treatment of Female Witnesses

There was a lack of testimony from East Timorese witnesses due to the inability
of the Court to reassure witnesses of their safety. NGOs Amnesty International
and the Judicial System Monitoring Programme (JSMP) highlighted the situation
for female witness, noting ‘the exposed position they found themselves in as a
result of imperfect a.rrangements’.114 In the report Justice for Timor-Leste, the
NGOs list the lack of security at airports; lack of secure accommodation; and lack

of security in and around the Central Jakarta District Court as serious breaches of

witness protection:

Witnesses were forced to walk through public areas to enter the courtroom.
Witness waiting areas were also insecure enabling members of the public,
members of the defence teams and, on one occasion, the defendant and former
militia leader Eurico Guterres himself to enter unchallenged. The witnesses
from Timor-Leste were also subjected to intimidating and at times humiliating

treatment by the Court.'?

The Commission of Experts report noted that government regulation on witness

protection had not been elaborated in legislative form and had not been

14 Amnesty International and Judicial System Monitoring Programme, Indonesia: Justice for
Timor-Leste: The Way Forward. AlIndex: ASA 21/006/2004, April 2004, at pp. 42-43.

115 Amnesty International and Judicial System Monitoring Programme, Indonesia: Justice for
Timor-Leste: The Way Forward. Al Index: ASA 21/006/2004, April 2004, at p. 42. See further
Agence France Presse, ‘East Timor Massacre Survivors Shun Jakarta Trial Over Safety Fears,” 4
June 2002. At least thirteen witnesses told U.N. officials they are too scared to come to J akarta;
Associated Press, ‘East Timor Trial Verdicts Expected; Will Justice Be Done?,” 11 August 2002;
and Human Rights Watch interview with ELSAM trial monitor, Jakarta, 12 November 2002.
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incorporated into the laws of Indonesia (such as the Code of Criminal

Procedure).'®

The Experts also comment on the lack of a witness protection unit in POLRI and

judge the system for witness protection as ‘haphazard and unprofessional’.

For instance, a witness safe house bore a sign outside declaring it to be so.
There was also cause for witnesses to fear for their security, for instance as
members of the militia group BMP (Besih Merah Putih) and TNI soldiers,
wearing uniforms and sometimes carrying weapons, were permitted to attend

court proceedings in large numbers.'”

This was the fate of all witnesses, but it had a particularly intimidating effect on
the few female witnesses who testified at the trials. Amnesty and JSMP chronicle
the treatment of one female witness in particular, based on unofficial transcripts
compiled by a JSMP trial observer, which is also picked up by the Commission
of Experts. Dominggas dos Santos Mouzinho, a survivor of the Suai massacre,
and an uneducated villager from a remote part of Timor-Leste, testified on 28
May 2002 in the trial of Lieutenant Colonel Herman Sedyono and four others in
the Suai case. Before the start of proceedings, she had asked the prosecution
through UNTAET not to have to testify in the presence of the accused, as

provided for under Section III, Article 5 of the Government Regulation on Victim

16 Report to the UN Secretary-General of the Commission of Experts to review the prosecutions
of serious violations of human rights in Timor Leste (then East Timor) in 1999. S/2005/458, 15
July 2005 (‘Commission of Experts Report’), at para [261].

17 commission of Experts Report, ibid.
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and Witness Protection. It appears that this request was not conveyed to the

Court 118

Amnesty and JSMP comment that it quickly became apparent that Dominggas
dos Santos Mouzinho was far from fluent in Bahasa Indonesia and was unable to
understand many of the questions.119 The NGOs report that the ‘combined effect
of the intimidating manner in which questions were asked and her inability to
fully understand what was being said was to undermine the credibility of the
witnesses who often remained silent or gave confused and contradictory answers

to questions’.120

The prosecution, who had called her as a witness, did not at any point raise an
objection with the judge about the lack of interpretation. Nor did the prosecution
object to what the NGOs termed ‘intimidating and frequently mocking manner’
in which she was questioned by lawyers for the defence.'?! The judges also failed
to exercise their responsibilities under Article 153 of KUHAP which requires
them to ‘to see that nothing shall be done or that no question shall be asked that

will cause the defendant or witness not to be free in giving his answer’. The

118 Note in contrast the witness protection provisions of the International Criminal Court detailed
in the Rules of Procedure and Evidence detail the functions of the Victims and Witnesses Unit.

119 Tpe presence of an interpreter, provided by UNTAET, had previously been agreed between
UNTAET and the Attorney General’s Office. However, at the hearing the judge refused to allow
the interpreter to appear on the grounds that he did not have ‘official accreditation’ and because,
in his view, the witness was fluent in Bahasa Indonesia and an interpreter was therefore not
required. See further Amnesty International and Judicial System Monitoring Programme,
Indonesia: Justice for Timor-Leste: The Way Forward. Al Index: ASA 21/006/2004, April 2004,
atp. 43.

12 Amnesty International and Judicial System Monitoring Programme, Indonesia: Justice for
Timor-Leste: The Way Forward. Al Index: ASA 21/006/2004, April 2004, at pp. 42-43.

121 Amnesty International and Judicial System Monitoring Programme, ibid, p. 43.
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following exchange is cited as ‘typical’ between the defence counsel and
Dominggas dos Santos Mouzinho:

Q: Your children, did they actively follow as officials in the Referendum, were

there children of yours who followed?
A: Followed.

Q: Oo, so your children were with UNAMET? True madam? True madam, yes
your children were chummy with UNAMET?

A: No answer

Q: Fatimah was working when you were examined two years ago, or before
you became a witness? Do you remember before you became a witness or after
you became a witness, do your remember madam? Witness first or Fatimah

worked first?

A; No answer

Q: Madam can choose not to reply. This really is a ‘sham court’ (pengadilan
abu abu), political court. False testimony, madam, in Indonesia, is punishable
by seven years, to give false testimony. Sorry, but this concerns four TNI
officers and police, their fate is to be accused. Beloved madam, I beg your
honesty, Fatimah worked before you became a witness or after you became a
witness? Don’t look at the bule [white foreigner] on your right, I know he has
been coaching you, don’t look. Look at me if you need to, look at the judge,
just listen no need for coaching. Beloved madam, was Fatimah working after

you became a witness or before you became a witness?
A: No answer

Q: Thank you, if you don’t want to respond, I won’t force you. But follow the
conscience of your heart, my most beloved madam, were your daughters raped

or about to be raped or wanting to be raped (diperkosa atau mau diperkosa).
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It’s up to you if you don’t want to answer, I am only talking about the pure

inner self. Beloved madam.

Dominggas dos Santos Mouzinho was questioned in a similar manner for five
hours without a break or any refreshment.'?> The intimidation of witnesses and

the gendered language is clear even from the extract in translation.

This is a classic example of the concerns feminist scholars have over the high
price women can pay as individuals seeking justice in a courtroom. The 'wanting
to be raped’ quotation is a clear example of what Alison Young calls the
'insinuation strategy' (although it could also be termed plain lying).123 She states
that the suffering produced by the examination of the witness comes from ‘the
process of law’s storytelling itself” because the ‘implication of the victim in the
defence narrative works by challenging the very foundation of the victim’s
narrative’:
It is not enough for the victim to be vilified according to received ideas about

dress or drink, she must also be made to rub up against the fantasy that informs

the defence account, made to perform as a character in a narrative.'**

In a transitional justice context, this idea has special significance. If we consider
the ways in which East Timor and the UN themselves are feminised, the question
arises as to whether the overall strategy of the trials was to insinuate and

implicate Timor itself into the Indonesian military’s narrative, that of mere

12 Amnesty International and Judicial System Monitoring Programme, Indonesia: Justice for
Timor-Leste: The Way Forward. Al Index: ASA 21/006/2004, April 2004, at pp. 42-43.

123 Alison Young, ‘The Wasteland of the Law, The Wordless Song of the Rape Victim’ (1998) 22
Melbourne University Law Review 442 at 456, extracted in Regina Graycar and Jenny Morgan
(eds), The Hidden Gender of Law (2nd ed), Annandale; Federation Press, 2002, pp. 356-357.

124 Alison Young, ibid.
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bystanders unable to stop Timorese savagery. In other words, the insinuation
strategy was working on both an individual and national level in that trial. This
tactic goes to the heart of the stated aim of transitional justice mechanisms to

bring out the truth of historical events.

The Jakarta trials seemed to make women’s groups within Timor even more
adamant about the need for an international tribunal. An East Timorese widows'
organization Liquiga named Rate Laek (Tetum for 'without graves') met with the
UN High Commissioner for Human Rights Mary Robinson in mid-2002 and
made this plea to her:

We are women who have been interrogated and violated, women who have lost

our family members, and women who carry great burdens from the loss of our

husbands who were killed and disappeared. We are still waiting to know when
will we see justice? At times, 'justice' seems to be moving farther and farther

away from us and we wonder what can help us heal from our deep wounds.

The Ad Hoc Tribunal in Jakarta has not given us anything; in fact, it has only
increased our suffering. We feel sick to hear that military and police officers
who were part of the planning and even directly involved in killing our family
members are free without any sentence and without any accountability. From
the beginning, we rejected the establishment of the Indonesian Ad Hoc
Tribunal because we knew that the decision would not give justice or truth to
us, victims and families of victims. For 25 years, we have experienced the
Indonesian justice system, and we do not believe that the Indonesian tribunal is

credible unless there is a complete reformation.

We continue to be committed to our demand for an international tribunal.125

125 Rate Laek, ‘Widows' group demands international tribunal’, 24 August 2002.
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The experience of women in the Jakarta trials also hardened feelings of
disappointment towards the serious crimes process in Dili. The National
Commission on Violence Against Women in Indonesia (Komnas Perempuan),
founded in 1998, was also disappointed as it had set out to ensure that the

enforcement of Law 26/2000 addressed cases of gender-based violence.'?®

Conclusion

Topo Susanto of the University of Indonesia stated that the implementation of the
Law No. 26/1999 on Human Rights Tribunal has so far reflected the ‘brotherhood
among security personnel and the courts’, instead of efforts to uphold human
rights, and added that any effort to review the law in the current political climate
would be fruitless.'*”  The trials also serve as an example of the security

personnel deliberately ‘feminising’ justice.

Were the trials worth holding in light of the clear evidence that political will was
weak? The joint Amnesty and JSMP report on justice for East Timor decides with
considerable insight that the Indonesian court process was significant for two key

reasons:

First, the trials in Indonesia, however imperfect, represent a first attempt by the
Indonesian authorities in what is intended to be an ongoing process of bringing
to trial persons charged with crimes against humanity in a range of different
cases. Second, the shortcomings of the process in Indonesia to bring to account

those regarded as bearing final responsibility for crimes committed in Timor-

126 Hilmar Farid and Rikardo Simarmata, The Struggle for I’ vuth and Justice: A Survey of
Transitional Justice Initiatives Throughout Indonesia. International Center for Transitional
Justice Occasional Paper Series, January 2004, p. 24.

127 Tiarma Siboro and Tertiani Z. Simanjuntak, ‘Indonesian Government unveils names of rights
tribunal judges’, The Jakarta Post, Jakarta, 2002.
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Leste during 1999, together with the uncertainties surrounding the future of the

process in Timor-Leste, throw the spotlight back on the international

. . vy eqege s . . 12
community and its responsibilities in such situations. 8

The most thorough examination of the Jakarta trials has been undertaken by
Professor David Cohen in late 2003 on behalf of the International Centre for
Transitional Justice entitled provocatively Intended to F 4il.'*® Tan Martin in his
preface to this excellent analysis summarises Cohen’s conclusions in the
following manner:
The inescapable conclusion of this report is that the trials as a whole must be
regarded as a failure on every level, from technical competence to institutional
integrity and political will. Some may point to the fact that six individuals,
including high-ranking officials, have been convicted. However the report

shows that this is more due to the notable bravery of a few individual judges

than to a credible system of justice."

While I agree whole-heartedly with Cohen’s conclusions about the complete
trials and the reasons for their failure, and even the premise that the Jakarta trials
were intended to fail by the Indonesian authorities, I do not accept that this failure
was inevitable. International pressure from the UN and international community
was the first condition necessary to produce the political imperative for a fair and
full investigation of the violence by KPP HAM. It was clear from the beginning

what it would entail to produce fair trials, and that level of international pressure

128 Amnesty International and Judicial System Monitoring Programme, Indonesia: Justice for
Timor-Leste: The Way Forward. Al Index: ASA 21/006/2004, April 2004.

129 pavid Cohen, Intended to Fail: The trials before the Ad Hoc Human Rights Court in Jakarta.
International Center for Transitional Justice, 2003.

130 preface’ by Ian Martin, David Cohen, Intended to Fail: The trials before the Ad Hoc Human
Rights Court in Jakarta. International Center for Transitional Justice, 2003, at p. iii.
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was noticeably absent thereafter. What seemed like a victory for legalism and the
fight against impunity was distorted by the trials into not only impunity for the

actions of the senior military figures but reward.*!

There are two issues here - the first is that knowing how likely it was even in
1999 that the trials would fail, was it right for the UN to allow Indonesia to
proceed with domestic prosecutions? There may not have been any real political
alternative given the likelihood of a veto in the Security Council, but without this
Realpolitik consideration, was it legally and ethically correct given the suffering
of the East Timorese? The very hard answer in my opinion is yes - even the
slightest chance that Indonesia might itself move to limit the impunity of its
military through the rule of law was a chance that had to be taken, for the sake of

the future of both countries.

The question is what the UN had up its sleeve if the gamble failed and what
resources it had to help Indonesia with a difficult process. This was a judgment
call that had to be made fairly and wisely by the UN. As Cohen notes, it would
not be fair to conduct a ‘trial of the trials' in Jakarta, without taking the totality of
an extremely complicated process into account, and without comparison to the
inordinately difficult task of transitional justice in other jurisdictions -
Yugoslavia, Rwanda, Sierra Leone, Cambodia to name a few.'3> Numbers of

convictions are not a proper guide, just as indictments do not give a proper

131 gee also Suzannah Linton, ‘Accounting for Atrocities in Indonesia’, (2006) Singapore Year:
Book of International Law 10: 1-33, atp. 31.

132 David Cohen, Intended to Fail: The trials before the Ad Hoc Human Rights Court in Jakarta.
International Center for Transitional Justice, 2003.
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picture of the trials in Dili. The core issue is justice for the wrongs that have been
committed in East Timor. The substantive problem is that the international
political process has led to a mixed approach consisting of entrusting the justice
process to two national jurisdictions, neither of which had the slightest chance of
carrying out their mandate for a myriad of reasons, of which most were

foreseeable.

The Indonesian ad hoc Human Rights Court as a mechanism may not be
completely ill conceived and may still hold some value for the future. Certainly
Indonesia should be encouraged by the international community to try their own
violators of human rights. Under international law a sovereign nation must be
given the opportunity to demonstrate accountability in its own courts befote any
international war crimes tribunal may be convened. But trials with the results of
the Timor trials are counter-productive, in terms of producing justice in the

individual case or building support for the rule of law.

There are some positive aspects to the trials. The KPP HAM investigations and
report were excellent both as blueprints for prosecutions and as a historical
record. The recommendations for indictment included senior military figures up
to General Wiranto and Damiri themselves. The report dealt thoroughly with
systematic gender persecution, as well as displaying a good analysis of
apportioning accountability for the violence in accordance with international law.
Some of the judges in the trials showed bravery and a commitment to

humanitarian law that is to be commended in a fledgling institution, given the
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levels of intimidation in the court. Finally the facts that there were indictments of
senior military figures at all, and that Wiranto was initially forced to step aside is
a breakthrough that should not be underestimated given Indonesia’s history. The

indictment and judgement of Damiri was extremely significant in this light.

However, these small gains pale next to the serious inadequacies of the trials and
the legacy the court has left. There were no reflection of sexual offences in the
indictments at all, and there was serious harassment of female witnesses and
judges. The overall court environment was extremely distressing to all but
military participants. Like the serious crimes process in Dili, basic fair trial
standards were not met, but this time the weakness lay squarely with the
prosecution. Despite the investigations, coupled with the convictions in the Dili
court, the trials have confirmed on the public record the military’s distorted view
that the Timorese themselves was responsible for the atrocities while the
Indonesian army entrusted with security were entirely unable to prevent their
civil savagery, and that the UN and INTERFET were the real villains of the
piece.!*> What was at stake in these trials is not only justice in individual cases

but also the rewriting of history, at least for the Indonesian audience.*

133 1n November 2006, the Indonesian Film Censorship Institute (LSF) banned the screening of
five films, three on East Timor, one on the 2002 Bail bombings and one about Aceh province, at
the 8th international Jakarta film festival (JiFFest).

134 Ian Martin, who supervised the UN-organised independence ballot, has said that the court
was accepting a ‘mythical version’ of events - that troops and police were powerless to halt
violence between pro-integration and pro-independence East Timorese factions. In reality, Martin
said, the army had created the militias, which waged a campaign of terror and coercion against
pro-independence leaders and supporters; Agence France Presse, ‘Rights court acquits former
Dili military chief’, 29 November 2002.

256



The East Timorese Government has been placed in an extraordinarily difficult
diplomatic position as a result of the trials, and arguably it has simply not been in
a strong position to criticise the outcomes as seen by the changing reaction to trial
outcomes over time. This has led to the weakening of public support towards its
leadership on questions of justice by Timorese citizens, as well as undermining
the faith of Timorese civil society in the UN. The UN is also a victim of these
trials, both in terms of its credibility within Indonesia and the proper record of the
role it played in East Timor, but also because of ité inability to set clear standards
for when the trials would be considered a failure. The lack of a definite and
credible threat to Indonesia posed by an international tribunal at the outset, a
threat which only dwindled as time went on, meant that the failure of the trials

was in some ways pre-determined.

In the wake of the ‘war against terrorism’ declared in 2001, the US has restored
the International Military Education and Training (IMET) program for TNI
officers, which had been suspended following a series of rights violations blamed
on the military in East Timor. The US revived military ties with Indonesia on the
grounds that it needs local military partners to fight terrorism. Sidney Jones said
the chances of the Congress rejecting renewed IMET funding are now fairly slim.
I think there will be a collective shrugging of shoulders’.”*> The coded message
is that the masculinist, nationalist, militaristic discourse has been allowed to

subjugate feminised international justice.

135 Agence France Presse, ‘Rights court acquits former Dili military chief’, 29 November 2002.
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In the final analysis, the UN took on the responsibility to push for justice for such
blatant human rights violations in Timor, and it has not yet fulfilled that
responsibility. International law was pushed to the margins and distorted during
the trials, and in the rush to judgment opportunities to promote justice in the

longer term for women were lost.
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Chapter Five Women cut in half: the Commission for
Reception, Truth-seeking and Reconciliation
and the limits of restorative justice

Yes, you in the back there, who are laughing and judging me. You who call me
‘whore’ behind my back. Today I will speak about what happened to me and

maybe you will stop judging me.!

Part 1: Beatriz Guterres speaks — women and the CAVR

Beatriz Guterres was one of fourteen East Timorese women invited to Dili by the
Commission for Reception, Truth-seeking, and Reconciliation (Comissdo de
Acolhimento, Verdade e Reconciliagdo de Timor Leste or CAVR) to participate
in the Commission's third national public hearing held on 28-29 April 2003 on
the theme of Women and Conflict. The proceedings were broadcast on radio

throughout the territory and published.2 Beatriz told the nation her story:

In 1991 [a] Kopassus soldier, Prada M, had duty in Lalerek Mutin. When my
friends and 1 were in the rice field he shot in our direction. My friends
pressured me so that I would become his wife in order to save myself. Because
I was ashamed I stood and said, ‘OK. I'll cut myself in half. The lower half I'll
give to him, but the upper half is for my land, the land of Timor.” They said to
me, ‘Don't be afraid, don't run. You probably must suffer like this because your
husband was murdered, whereas you are still alive... Our lives are the same.’

Then Prada M. walked with me and I answered each of his questions only with,

! Galuh Wandita, Karen Campbell-Nelson, and Manuela Leong Pereira, ‘Learning to Engender
Reparations in Timor-Leste: Reaching Out to Female Victims.” Ruth Rubio-Marin (ed), What
Happened to the Women?: Gender and Reparations for Human Rights Violations New York:
Social Science Research Council, 2006, at p. 295.

2 Commission for Reception, Truth-seeking, and Reconciliation (CAVR), ‘Women and the
Conflict: National public hearing 28-29 April 2003’, Audiensi Publik Nasional: Balide, East
Timor, 2005.
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¢Ya’..] was just resigned to my fate. We lived as husband and wife and I had a

child?

Beatriz’s story contains many common elements to other women’s experiences of
gender-based persecution during the Indonesian occupation of East Timor from
1975 to 1999. She was targeted by the Indonesian military due to her husband’s
political activities and interrogated. Her husband was murdered. Her child died
due to illness and she was forced into ‘marriage’ and sexual servitude to three
Indonesian soldiers over the following decade. She had two children and a
miscarriage as a result and was abandoned by the soldiers. In an independent
East Timor, Beatriz was then stigmatised by her own family and village, and her

children were not accepted.4

Building on the discussion of theoretical frameworks for transitional justice
regarding the limitations of international law in relation to transitional justice
mechanisms, this chapter seeks to evaluate the CAVR overall, and address two
particular issues which have critical implications for the rights and well-being of
Timorese women in the newly independent State. One is the situation of women
who bore children out of rape or sexual slavery during the occupation (defined
here as forced maternity). Another is the drastic situation of domestic violence

and assaults against women in Timorese society since 1999.

3 Extract from Karen Campbell-Nelson., Researcher, Commission for Reception, Truth-seeking,
and Reconciliation (CAVR), Dili, East Timor. ‘East Timor women must tell of atrocities by
Indonesians’, The Jakarta Post, 9-10 June 2003.

4 Commission for Reception, Truth-seeking, and Reconciliation (CAVR), ‘Women and the
Conflict: National public hearing 28-29 April 2003’, Audiensi Publik Nasional: Balide, East
Timor, 2005.
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Neither of these phenomena received any attention as transitional justice issues in
the mechanisms designed around the obligation to punish impose by international
law. In this chapter, I argue that these factual situations show the importance of
breaking down the public/private distinction in legal thought, and the need for
evidence and documentation to break legal silences in transitional justice
processes. The Chega! Report has been successful in acknowledging these issues
in a transitional justice context. The Report is an important historical document

which fulfills the truth-telling aim of transitionial justice mechanisms.’

Is the mechanism of a truth commission better able to deliver a material benefit to
women in a post-conflict society? In this chapter, I move beyond the impact of
international law in the form of transitional justice trials to examine the more
diffuse impact of international law norms upon truth commissions. In Chapter
One I introduced the establishment and operations of the Timorese truth
commission, the CAVR. Restorative justice is designed to be victim-focused,
and the CAVR was more successful than any other mechanism in Timor in
involving, recognising and telling the truth about women as victims, mostly
because women were better represented in its processes, and women with
significant expertise in gender issues were in important leading roles. The

CAVR’s Community Reconciliation Process and Urgent Reparations program

5 Commission for Reception, Truth and Reconciliation (CAVR). Chega! Final Report of the
Commission for Reception, Truth and Reconciliation. Dili: Commission for Reception, Truth and
Reconciliation, 2005.
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were both innovative and important for the women it reached, as set out in Part

One.

However, as presented in the second part, the CAVR faced some serious
challenges from political factors outside its control, such as the tardy acceptance
of the final report by the Timorese Government, and the failure of the concurrent
UN serious crimes process and Jakarta trials. I also conclude that the obligation
to punish gender-based crimes was in part ‘traded’ for the political outcome of
encouraging militia to return from West Timor. Proper exclusion interviews were
never conducted under the 1951 Refugee Convention by the UN refugee agency
UNHCR,® which may have prevented those individuals who had committed war
crimes from being considered refugees deserving of protection in West Timor at
all. This is only barely acknowledged in the acolhimento section of the Chega!
Report (roughly translated as ‘reception’). The realist view of transitional justice,
that law has no place or is mere puffery is important to consider in this section.
The chapter also highlights some of the problems faced by women due to the
design of complementary mechanisms to prosecution strategies to comply with

international law.

Some of the theoretical ideas about ‘representation’ of women are highlighted in
the third section. The Chega! Report succeeds in showing some gender-
dimensions of the violence, and presents evidence of forced maternity in East

Timor, and what has happened to women in this situation in the independence

6 1951 Convention relating to the Status of Refugees, 189 UN.T.S. 150, entered into force April
22, 1954, as amended by the 1967 Protocol 606 UN.T.S. 267.
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era. Instead of heroes, the report shows that women like Beatriz are treated as

collaborators with the Indonesians.

However, although the report as a whole dealt very well with issues of economic
social and cultural rights, the role of women is seen primarily through the lens of
victims of sexual violence. Forced maternity is treated as a consequence of the
crime of rape or sexual slavery, not as a crime in its own right. The status of
forced maternity under international law is examined in this section, in its own
right and as a component of genocide. I argue that it is important to treat forced
maternity as sui generis, different to genocide. The evidence suggests that the
categorisation function of international law has so far failed in relation to forced

maternity.

Finally, the Chega! Report makes special mention of domestic violence in
relation to Recommendation 4 on women, linking the issue in post-conflict Timor
to gender persecution during the occupation. The fourth section considers the
evidence of ‘ordinary’ domestic violence in Timor, and the CAVR
acknowledgment of this violence as a transitional justice issue. The case of Dr
Sergio Lobo is given as an illustration of a conflict between the needs of elite
men in a newly independent state and justice for women. The status of domestic
violence under international law is examined in this section. There is no existing
evidence about whether recognition of the issue under the CAVR process

contributed to the prevention of domestic violence. Generally though, the poor
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treatment of women in the formal justice sector since independence is evidence of

the ‘changing the curtains’ phenomenon.

1.1 Gender issues in the Chega! Report

Vasuki Nesiah reports on a survey of truth commissions that the ‘truth’ they tell
about legacies of human rights abuse suggests that “truth is gendered; in terms of
the truth that it describes, the truth telling process it sets up, the truth tellers who
come forward’.” Feminist theorists have noted the difficulty of women telling
truth commissions about their own stories. Fionnuala Ni Aolain and Catherine
Turner identify three serious gender biases in the truth-telling function of truth
commissions: firstly the general lack of a gender dimension in examining the
range of harms in a conflict;® secondly, a focus only on sexual violence when
harms against women are considered;’ and thirdly, the omission of ‘ordinary’ or
routine violence, especially socio-economic harm experienced by women in
conflict due to their gendered roles.!? The failure of truth commissions to fully
integrate women’s experiences is troubling on a practical level as it may restrict

women’s entitlement to additional forms of legal redress'' but also on a symbolic

7 Vasuki Nesiah, ‘Gender and Truth Commission Mandates’, International Centre for Transitional
Justice, New York, 2006. She states ‘Barly in the life of the South African TRC, the Legal
Resources Center in Johannesburg organized a workshop called ‘Does truth have a gender?’, at p.
1.

8 Fionnuala Ni Aolain and Catherine Turner, ‘Gender, Truth and Transition’ (2007) UCLA4
Women's Law Journal 16: 229-79 at pp. 257-260.

9 Fionnuala Ni Aolain and Catherine Turner, ‘Gender, Truth and Transition’ (2007) UCLA4
Women's Law Journal 16: 229-79 at pp. 262-265.Fionnuala Ni Aolain and Catherine Turner, ibid,
pp. 260-262.

10 Fionnuala Ni Aolain and Catherine Turner, ibid, pp. 260-262.

1 Hayli Millar, ‘Facilitating Women’s Voices in Truth Recovery: An assessment of women’s
participation and the integration of a gender perspective in truth commissions’, Helen Durham
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level because it leads to a distorted historical record of “truth’.'> Some of these
problems have been avoided by the CAVR process due to conscious inclusion of

gender in its mandate, but some evidence of these gender biases can be observed.

UNTAET Regulation 2001/10 established the Commission as an independent
authority with a mandate to investigate violations of international law from 1974
to 1999. The CAVR had three core programmes: truth-seeking, community
reconciliation, and reception and victim support. Annexe A to Chapter Two on
the mandate of the Commission clearly sets out the international law principles
the CAVR relied upon in dealing with violations of women’s rights with special
reference to sexual slavery.13 The sources of international law relied on for this
interpretation includes international human rights treaties; jurisprudence,
especially from the ICTY; and General Comments from the Human Rights
Committee.”* Rape is expressly listed as a possible basis for crimes against

humanity, as a form of torture, and a war crime.”

Accordingly, the Chega! Report has succeeded in documenting important aspects

of the involvement of women in the East Timor conflict, by focusing on human

and Tracey Gurd (eds). Listening to the Silences: Women and War. Boston, Leiden: Martinus
Nijhoff, 2005: 171-222, at p. 186.

12" piovuala Ni Aolain and Catherine Turner, ‘Gender, Truth and Transition” (2007) UCLA
Women's Law Journal 16: 229-79 at p. 273.

13 commission for Reception, Truth and Reconciliation (CAVR). Chega! Final Report of the
Commission for Reception, Truth and Reconciliation. Dili: Commission for Reception, Truth and
Reconciliation, 2005, Chapter 2, ‘The Mandate of the Commission’, at p. 25.

14 commission for Reception, Truth and Reconciliation (CAVR). Chega! Final Report of the
Commission for Reception, Truth and Reconciliation. Dili: Commission for Reception, Truth and
Reconciliation, 2005, at p. 24.

15 Based on the authority of Prosecutor v Anto Furundzija, ICTY Case No 1T-95-17/1-T, Trial
Chamber Judgment, 10 December 1998, para 168.
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rights violations against women during and after the conflict period that have
implications for transitional justice outcomes and the way in which the gendered
experience of women in conflict is acknowledged (or not). The special hearing
on ‘Women and Conflict’ and the resulting Chapter 7 .7 of the report focusing
exclusively on the experience of gender-based persecution make important
contributions to knowledge about women’s experience of armed conflict. In one
of its key findings, the Report claims:
Rape, sexual slavery and sexual violence were tools used as part of the

campaign designed to inflict a deep experience of terror, powerlessness and

hopelessness upon pro-independence supporters.16

Recommendation 4 duly sets out a wide range of measures to secure justice for
Timorese women. Several of these recommendations reference international law,
such as 4.1.3 which recommends that crimes against humanity and war crimes
committed in Timor-Leste which involved sexual violence against women and
girls are excluded from any amnesty provisions, in accordance with UN Security
Council Resolution 1325 on Women, Peace and Security (Par. 11, S/Res/1325

2000). Recommendation 4.1.8 calls for harmonisation of Timor-Leste laws with

16 Commission for Reception, Truth and Reconciliation (CAVR). Chega! Final Report of the
Commission for Reception, Truth and Reconciliation. Dili: Commission for Reception, Truth and
Reconciliation, 2005, Chapter 7.7 at p.108, para 25. This finding was picked up by international
media, see Sian Powell, ‘UN verdict on East Timor’, The Australian, 19 January 2006.
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the United Nations Convention on the Elimination of All Forms of

Discrimination Against Women (CEDAW)."

Overall, the CAVR recommends a range of measures to secure justice for past
atrocities, including renewing the mandate of the Special Panels, but, in line with

a legalist approach, also requests that:

The United Nations and its relevant organs, in particular the Security Council,
remains seized of the matter of justice for crimes against humanity in Timor-
Leste for as long as necessary, and be prepared to institute an International
Tribunal pursuant to Chapter VII of the UN Charter should other measures be
deemed to have failed to deliver a sufficient measure of justice and Indonesia

persists in the obstruction of justice.18

1.2 Representation of women in CAVR processes

Was the focus on women in the Final Report achieved by meaningful
representation of women in its processes? The CAVR process made a conscious
attempt to be inclusive of women from its inception. As John Braithwaite states,
‘[flor informal justice to be restorative justice, it has to be about restoring
victims, restoring offenders, and restoring communities as a result of participation

of a plurality of stakeholders’.”®

17 18 Dec. 1979, 1249 UN.T.S. 513.

18 ~ommission for Reception, Truth and Reconciliation (CAVR). Chega! Final Report of the
Commission for Reception, Ti vuth and Reconciliation. Dili: Commission for Reception, Truth and
Reconciliation, 2005, Chapter 11, p. 26, recommendation 7.2.

19 1ohn Braithwaite, ‘Restorative Justice: Assessing Optimistic and Pessimistic Accounts, Crime
and Justice, Vol. 25, 1999 (1999), pp. 1-127 at 1.
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The initial Steering Committee held extensive public consultations and reported
that many women survivors of rape supported the idea of a commission with a
truth-seeking function.’® Section 4 of Regulation 2001/10 provided for the
Transitional Administrator to appoint between five and seven National
Commissioners, at least 30% of whom should be women, on the advice of a
Selection Panel which included representatives of the major political parties and
civil society groups. Two of the seven National Commissioners, (Maria Olandina
Isabel Caeiro Alves and Isabel Amaral Guterres) and ten of the 29 Regional
Commissioners were women. Internal recruitment staff policies provided that a
minimum of 30% of positions must be filled by women. The CAVR actively
tried to recruit women as statement takers and victim support staff, to ens